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Judgment  affirmed.    70  N.  B.  1097,  178  N.  Y.  661. 

City  of  New  York  v.  United  States  Trust  Co 79  N.  Y.  Supp.  1010 

Judgment  affirmed.    70  N.  B.  1097,  178  N.  Y.  551. 

Clark  y.  Cross .79  N.  Y.  Supp.  1129 

Order  affirmed.    70  N.  B.  1097,  178  N.  Y.  618. 

Clark  V.  Rumsey  69  N.  Y.  Supp.     102 

Appeal  dismissed.    70  N.  B.  1097.  178  N.  Y.  692. 

Collins  V.  Butler  81  N.  Y.  ^upp.  1074 

Judgment  reversed.    71  N.  E.  746.  179  N.  Y.  156. 

Comstock  y.  Goff ,...80  N.  Y.  Supp.  1182 

Judgment  affirmed.    70  N.  B.  1097.  178  N.  Y.  658. 

Connolly  v.  Brooklyn  Heights  R.  Co 83  N.  Y.  Supp.    833 

Judgment  reversed.    71  N.  E.  265.  179  N.  Y.  7. 

Constable  v.  Rosener  • 81  N.  Y.  Supp.    876 

Judgment  affirmed.    70  N.  E.  1097.  178  N.  Y.  687. 

Corwin  v.  Erie  R.  Co 82  N.  Y.  Supp.     753 

Judgment  affirmed.    70  N.  B.  1097,  178  N.  Y.  690. 

Coverly  v.  Terminal  Warehouse  Co 83  N.  Y.  Supp.    369 

Judgment  affirmed.    70  N.  E.  1097,  178  N.  Y.  602. 
Cowles  V.  Rochester  Folding  Box  Co ?0  N.  Y.  Supp.    811 

Order  affirmed.    71  N.  E.  468.  ;79  N.  Y.  87. 
Crashly  y.  Press  Pub.  Co 77  N.  Y.  Supp.     711 

Judgment  affirmed.    71  N.  B.  268,  179  N.  Y.  27. 

De  Coppet  V.  New  York  Cent  &  H.  R.  R.  Co 84  N.  Y.  Supp.  1123 

Judgment  reversed.    70  N.  B.  1097,  178  N.  Y.  606. 

Devaney  v.  Degnon-McLean  Const.  Co 79  N.  Y.  Supp.  1050 

Judgment  affirmed.    70  N.  E.  1098.  178  N.  Y.  620. 

Downes  v.  Elmira  Bridge  Co 81  N.  Y.  Supp.     834 

Judgment  affirmed.    71  N.  B.  743.  179  N.  Y.  136. 

Dunn  V.  National  Surety  Co 80  N.  Y.  Supp.     744 

Judgment  affirmed.    70  N.  E.  1098,  178  N.  Y.  652. 

Eagle  Iron  Works  v.  Farioy 82  N.  Y.  Supp.     503 

JiiilKineul  allirmed.    70  N.  E.  10S8.  178  N.  Y.  695. 
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Farrell  r.  Maohattan  R.  Co 82  N.  Y.  Snpp.    334 

Judgment  affirmed.    70  N.  E.  1098,  178  N.  Y.  696. 

Pasy  Y.  International  Nav.  CJo 79  N.  Y.  Supp.  1103 

jBdgment  affirmed.    70  N.  E.  1098. 

Fidelity  Trust  Co.  of  Buffalo  ▼.  Marshall 87  N.  Y.  Supp.  1134 

Judgment  affirmed.    71  N.  E.  8.  178  N.  Y.  468. 

Ford,  In  re  87  N.  Y.  Supp.    407 

Appeal  dismlned.    70  N.  B.  1098.  178  N.  Y.  616. 

Forsyth  v.  Gauntlett   80  N.  Y.  Supp.  1135 

Judgment  affirmed.    70  N.  B.  1098.  178  N.  Y.  694. 

Fowler  v.  Manheimer .76  N.  Y.  Supp.      17 

Judgment  affirmed.    70  N.  E.  1098,  178  N.  Y.  681. 

German-American  Bank  of  Tonawanda  y.  Schwinger. . .  .78  N.  Y.  Supp.      38 
Judgment  affirmed.    70  N.  E.  1099.  178  N.  Y.  669. 

GiUoon,  In  re 86  N.  Y.  Supp.  1135 

Order  affirmed.    70  N.  B.  1099.  178  N.  Y.  676. 

Gilman's  Estate,  In  re ^ 87  N.  Y.  Supp.    12S 

Order  affirmed.    70  N.  B.  1103.  178  N.  Y.  606. 

Goetz,  In  re   84  N.  Y.  Supp.  1127 

Order  affirmed.    70  N.  B.  1099,  178  N.  Y.  613. 

Griggs  V.  Griggs   80  N.  Y.  Supp.    724 

Judgment  affirmed.    70  N.  B.  1099.  178  N.  Y.  670. 

Haddock  y.  Haddock   79  N.  Y.  Supp.  1133 

Judgment  affirmed.    70  N.  E.  1099.  178  N.  Y.  667. 

Hagan  v.  Ward  83  N.  Y.  Supp.    43G 

Judgment  affirmed.    70  N.  B.  1099.  178  N.  Y.  560. 

Hwlon  V.  Bhrlch  80  N.  Y.  Supp.    692 

Order  affirmed.    71  N.  B.  12.  178  N.  Y.  474. 

Hanna  v.  People's  Nat  Bank 78  N.  Y.  Supp.     516 

Judgment  modified.    71  N.  B.  778,  179  N.  Y.  107. 
Harms  y.  Horgan   81  N.  Y.  Supp.  1128 

Judgment  affirmed.    70  N.  B.  1099.  178  N.  Y.  566. 

Heenvagen  v.  Crosstown  St.  R.  Co 86  N.  Y.  Supp.    218 

Order  modified.    71  N.  B.  729.  179  N.  Y.  99. 

Heine  v.  Liebler ....82  N.  Y.  Supp.  1102 

Judgment  affirmed.    70  N.  B.  1100,  178  N.  Y.  598. 

Hendrick  v.  Patterson   70  N.  Y.  Supp.  1140 

Judgment  affirmed.    70  N.  E.  1099.  178  N.  Y.  679. 

Herman  v.  Daniels   87  N.  Y.  Supp.  1136 

Appeal  dismissed.    70  N.  E.  1100.  178  N.  Y.  614. 

Hilts  V.  Fowler  81  N.  Y.  Supp.  1129 

Judgment  affirmed.    70  N.  B.  1100.  178  N.  Y.  597. 

Hopper  V.  Empire  City  Subway  Co 79  N.  Y.  Supp.    907 

Judgment  affirmed.    70  N.  B.  1100,  178  N.  Y.  587. 

Hudson  River  Water  Power  Co.  v.  Glens  Falls  Gas  & 

Electric  Light  Co So  N.  Y.  Supp.     577 

Judgment  affirmed.    70  N.  B.  1100,  178  N.  Y.  611. 

Insrarance  Press  v.  Moiitaiik  Fire  Doteiting  Wire  Co 82  N.  Y.  Supp.     101 

Judgment  affirmed.    70  N.  B.  1100.  178  N.  Y.  623. 
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iKzo  Y.  LudingtoD  79  N.  Y.  Supp.    744 

Judgment  affirmed.    70  N.  B.  1100.  178  N.  Y.  621. 

Jackson  t.  Volkenlng 80  N.  Y.  Supp.  1102 

Order  affirmed.    70  N.  E.  1101.  178  N.  Y.  582. 

Jenks  y.  Thompson  82  N.  Y.  Supp.    274 

Order  affirmed.    71  N.  B.  266.  179  N.  Y.  20. 

Kaminskl  y.  Scbefer  80  N.  Y.  Supp.  1188 

Judgment  affirmed.    70  N.  E.  1101.  178  N.  Y.  564. 

Kennedy  y.  Mlneola,  H.  &  P.  Traction  Co • 78  N.  Y.  Supp.    93T 

Judgment  affirmed.    71  N.  B.  102.  178  N.  Y.  608. 

Klrkwood  y.  Smith  81  N.  Y.  Supp.    891 

Judgment  affirmed.    70  N.  B.  1101.  178  N.  Y.  682. 

Kirsop  y.  Mutual  Life  Ins.  Co • 84  N.  Y.  Supp.      OS- 
Appeal  dismlBBed.    70  N.  E.  1101.  178  N.  Y.  603. 

Krause  y.  Rutherford  81  N.  Y.  Supp.    465 

Judgment  affirmed.    70  N.  B.  UOl.  178  N.  Y.  584. 

Landusky  y.  Beirne 80  N.  Y.  Supp.    238 

Judgment  affirmed.    70  N.  B.  1101.  178  N.  Y.  551. 

Lane  v.  Brooklyn  Heights  R.  Co 82  N.  Y.  Sum?.  105T 

Judgment  affirmed.    70  N.  E.  UOl,  178  N.  Y.  623. 

Leyy  y.  Lafountain  81  N.  Y.  Supp.    468 

Judgment  affirmed.    70  N.  B.  1101.  178  N.  Y.  567. 

Little  y.  Third  Aye.  R.  Co 82  N.  Y.  Supp.      6& 

Judgment  affirmed.    70  N.  B.  1102.  178  N.  Y.  591. 

Long  Island  Loan  &  Trust  Co.  y.  I-iong  Island  City  &  N. 

R.   Co 82  N.  Y.  Supp.     644 

Judgment  affirmed.    70  N.  E.  1102.  178  N.  Y.  588. 

Lunnan  y.  Jarvie   81  N.  Y.  Supp.    468 

Judgment  affirmed.    70  N.  B.  1102.  178  N.  Y.  559. 

Luyster  y.  Joseph   • 83  N.  Y.  Supp.  Uia 

Judgment  affirmed.    71  N.  E.  458.  179  N.  Y.  63. 

McElheny,  In  re   86  N.  Y.  Supp.     326 

Order  affirmed.    70  N.  E.  U02,  178  N.  Y.  610. 

Mack  y.  Latta 82  N.  Y.  Supp.     130 

JudgmenU  reversed.    71  N.  B.  97.  178  N.  Y.  625. 

McNally  y.  Proyldence- Washington  Ins.  Co 81  N.  Y.  Supp.  1134 

Judgment  affirmed.    70  N.  B.  1102. 

Maher  y.  Home  Ins.  Co 79  N.  Y.  Supp.  1137 

Judgment  affirmed.    70  N.  E.  1102.  178  N.  Y.  589. 

Maitland,  In  re » 81  N.  Y.  Supp.      19 

Order  affirmed.    70  N.  E.  1102.  178  N.  Y.  612. 

Maloney  y.  Martin   80  N.  Y.  Supp.     763 

Judgment  affirmed.    70  N.  B.  U02.  178  N.  Y.  552. 

Maxwell  y.  Whitaker   85  N.  Y.  Supp.  1138 

Motion  denied.    70  N.  B.  1102.  178  N.  Y.  605. 

Mendlzabal  y.  New  York  Cent  &  H.  R.  R.  Co 85  N.  Y.  Supp.    896 

Appeal  diamlaeed.    70  N.  B.  1102.  178  N.  Y.  619. 
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Jfiidbel  V.  Frick  Co 81  N.  Y.  Supp.  1135 

Judgment  affirmed.    70  N.  B.  U08.  178  N.  Y.  664. 

MltcheU  V.  Doetsch  81  N.  Y.  Supp.  1136 

Judgment  affirmed.    70  N.  E.  IIOS. 

Morgan  t.  Merchants'  Co-Opera tlve  Fire  Ins.  Ass'n 75  N.  Y.  Supp.  1120 

Judgment  affirmed.    70  N.  B.  U03.  178  N.  Y.  597. 

Murray  v.  Miller  83  N.  Y.  Supp.  1111 

Judgment  affirmed.    70  N.  B.  1103.  178  N.  Y.  602. 

Mutual  Life  Ins.  Co.  v.  Crouch 85  N.  Y.  Supp.  1139 

Appeal  dismissed.    70  N.   E.  1103.  178  N.   Y.  608. 

National  Bank  of  Rondout  t.  Byrnes 82  N.  Y.  Supp.    497 

Judgment  affirmed.    70  N.  B.  1108.  178  N.  Y.  561. 

National  Broadway  Bank  v.  Sampson 83  N.  Y.  Supp.    426 

Order  affirmed.    71  N.  B.  766.  179  N.  Y.  213. 

National  Citizens'  Bank  v.  Toplitz 1 81  N.  Y.  Supp.    422 

Judgment  affirmed.    71  N.  E.  1.  178  N.  Y.  464. 

Neiderstein  v.  Cusick  81  N.  Y.  Qupp,  1058 

Judgment  reversed.    71  N.  B.  100.  178  N.  Y.  543. 

Nichols  y.  Phceniz  In&  Co • .  .79  N.  Y.  Supp.  1139 

Judgment  affirmed.    70  N.  B.  1108. 

Ooorr  &  Rugg  Co.  ▼.  Little  Falls 79  N.  Y.  Supp.    251 

Judgment  affirmed.    70  N.  B.  1104.  178  N.  Y.  622. 

O'Sulliyan  v.  B:nox 80  N.  Y.  Supp.    848 

Judgment  affirmed.    70  N.  B.  1104.  178  N.  Y.  566. 

Payne  ▼.  Williams   • 82  N.  Y.  Supp.    284 

Judgment  affirmed.    70  N.  B.  1104.  178  N.  Y.  589. 

People  V.  Calabur  87  N.  Y.  Supp.     121 

Motion  denied.    70  N.  B.  1104.  178  N.  Y.  608. 

Teople  V.  Calabur   87  N.  Y.  Supp.     121 

Appeal  dismissed.    71  N.  B.  2.  178  N.  Y.  463. 

People  V.  Corbalis 83  N.  Y.  Supp.     782 

Order  reversed.    71  N.  E.  106.  178  N.  Y.  616. 

People  V.  De  Garmo 76  N.  Y.  Supp.    477 

Judgment  rerersed.    71  N.  B.  786,  179  N.  Y.  180. 

People  V.  Lagroppo  86  N.  Y.  Supp.     116 

Judgment  affirmed.    71  N.  B.  787.  179  N.  Y.  126. 

People  V.  McCue   83  N.  Y.  Supp.  1088 

Judgment  affirmed.    70  N.  B.  1104.  178  N.  Y.  579. 

People  Y.  Miller   85  N.  Y.  Supp.    468 

Order  reversed.    71  N.  E.  930. 

People  V.  St.  John 85  N.  Y.  Supp.  1;L40 

Order  affirmed.    70  N.  B.  1104,  178  N.  Y.  617. 

People  V.  Sharkey  84  N.  Y.  Supp.    780 

Judgment  affirmed.    70  N.  E.  1104.  178  N.  Y.  584. 

People  V.  Walker 83  N.  Y.  Supp.    872 

Judgment  affirmed.    70  N.  B.  1105.  178  N.  Y.  563. 

People  V.  Weiler   85  N.  Y.  Supp.  1140 

Judgment  reversed,    71  N.  E.  462.  179  N.  Y.  46. 
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People  V.  White  84  N.  Y.  Supp.  1140 

Judgment  affirmed.    70  N.  B.  U06,  178  N.  Y.  586. 

People  V.  Wittenberg  82  N.  Y.  Supp.  1110 

Judgment  affirmed.    70  N.  E.  1106.  178  N.  Y.  563. 

People  ex  rel.  Acritelli  v.  Grout 84  N.  Y.  Supp.      97 

Order  affirmed.    70  N.  B.  1106. 

People  ex  rel.  Brewster  v.  Old  Guard  of  City  of  New 

York    84  N.  Y.  Supp.    766 

Order  affirmed.    70  N.  E.  1105,  178  N.  Y.  576. 

People  ex  rel.  Brink  v.  Way 86  N.  Y.  Supp.    892 

Order  reverBed.    71  N.  E.  756.  179  N.  Y.  174. 

People  ex  rsl.  Brooklyn  Union  Elevated  R.  Co.  v.  Knight..83  N.  Y.  Supp.  1114 
Order  affirmed.    70  N.  E.  1106,  178  N.  Y.  672. 

People    ex    rel.    Commissioner    of    Public    Charities  ▼. 

Thompson    84  N.  Y.  Supp.  1140 

Order  affirmed.    70  N.  E.  1105.  178  N.  Y.  592. 

People  ex  rel.  Coney  Island  &  G.  R.  Co.  v.  Knight 83  N.  Y.  Supp.  1114 

Order  affirmed.    70  N.  E.  1105.  178  N.  Y.  573. 

People  ex  rel.  Cox  v.  Greene 85  N.  Y.  Supp.  1142 

Order  affirmed.    70  N.  B.  1106,  178  N.  Y.  613. 

People  ex  rel.  Daly  v.  Greene 86  N.  Y.  Supp.    322 

Order  affirmed.    70  N.  B.  U06,  178  N.  Y.  617. 

People  ex  rel.  Day  v.  Greene 85  N.  Y.  Supp.  1142 

Order  affirmed.    70  N.  B.  1106,  178  N.  Y.  612. 

People  ex  rel.  Dufour  v.  Wells 83  N.  Y.  Supp.    387 

Order  affirmed.    70  N.  B.  1106. 

People  ex  rel.  Edison  Electric  Illuminating  Co.  v.  Feitner..83  N.  Y.  Supp.  1114 
Order  affirmed.    70  N.  E.  1106.  178  N.  Y.  577. 

People  ex  rel.  Ellison  v.  Lavln 87  N.  Y.  Supp.     776 

Orders  reversed.    71  N.  B.  753,  179  N.  Y.  164. 

People  ex  rel.  Ernest  Ocha  v.  Hilliard 80  N.  Y.  Supp.    792 

Order  affirmed.    70  N.  E.  1106.  178  N.  Y.  682. 

People  ex  rel.  Ft.  George  Realty  Co.  v.  Miller 86  N.  Y.  Supp.    420 

Order  reversed.    71  N.  B.  463,  179  N,  Y.  49. 

People  ex  rel.  Lefferts  v.  McClellan 87  N.  Y.  Supp.  1145 

Order  affirmed.    70  N.  B.  U07.  178  N.  Y.  615. 

People  ex  rel.  Manhattan  Life  Ins.  Co.  v.  Wells 86  N.  Y.  Supp.    456 

Order  affirmed.    70  N.  B.  1107,  178  N.  Y.  609 

People  ex  rel.  Missionary  Sisters  of  Third  Order  of  St. 

Francis  v.  Rellly  83  N.  Y.  Supp.      89 

Order  affirmed.    70  N.  B.  1107.  178  N.  Y.  609. 

People  ex  rel.  Nassau  Electric  R.  Co.  v.  Knight 83  N.  Y.  Supp.  1115 

Order  affirmed.    70  N.  B.  1107.  178  N.  Y.  573. 

People  ex  rel.  Nelson  v.  Marsh 81  N.  Y.  Supp.    579 

Order  affirmed.    70  N.  B.  1107,  178  N.  Y.  618. 

People  ex  rel.  Sandman  v.  Brush 86  N.  Y.  Supp.  1144 

Order  affirmed.    71  N.  B.  781.  179  N.  Y.  93. 

People  ex  rel.  Shiels  y.  Greene ...SB  N.  Y.  Supp.  1144 

Order  reversed.    71  N.  B.  777.  179  N.  Y.  195. 

People  ex  rel.  Western  Electric  Co.  v.  Miller 85  N.  T,  Supp.  1148 

Order  affirmed.    70  N.  B.  1107.  178  N.  Y.  575. 
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Perry  y.  I/eyenson  81  N.  Y.  Supp.    686 

Judgment  affirmed.    70  N.  E.  1104. 

Perth  Amboy  Mut  Loan,  Homestead  &  Bldg.  Ass'n  r. 

Chapman    81  N.  Y.  Supp.      38 

Judgment  affirmed.    70  N.  E.  1104. 

Poerschke  v.  Horowitz   82  N.  Y.  Supp.    742 

Judgment  affirmed.    70  N.  E.  1107.  178  N.  T.  eOl. 

Poillon  V.  Gerry   82  N.  Y.  Supp.  1112 

Judgment  rerersed.    71  N.  E.  2e2.  179  N.  Y.  14. 

Potter  y.  Hodgman  80  N.  Y.  Supp.  1066 

Order  affirmed.    70  N.  B.  1107.  178  N.  Y.  580. 

Powell  T.  Harrison 86  N.  Y.  Supp.    452 

Motion  granted.    70  N.  E.  1108.  178  N.  Y.  607. 

Preacott  y.  Le  Conte 82  N.  Y.  Supp.    411 

Judgment  affirmed.    70  N.  B.  1108,  178  N.  Y.  685. 

Priest  y.  Gumpreoht  80  N.  Y.  Supp.    760 

Judgment  affirmed.    70  N.  B.  1106.  178  N.  T.  596. 

Railway  Advertising  Co.  v.  Standard  Rock  Candy  Co 83  N.  Y.  Sijpp.    838 

Judgment  affirmed.    70  N.  B.  1106.  178  N.  7.  670. 

Ranger  y.  Thalmann  82  N.  Y.  Supp.    846 

Judgment  affirmed.    70  N.  B.  1106.  178  N.  Y.  574. 

Rogers  y.  Smith  77  N.  Y.  Supp.    802 

Judgment  affirmed.    70  N.  E.  1108. 

St  Jam^  Co.  y.  Security  Trust  &  Life  Ins.  Co 81  N.  Y.  Sum>.    730 

Judgment  affirmed.    70  N.  E.  U06.  178  N.  Y.  660. 

Sanders  v.  Carley  83  N.  Y.  Supp.    106 

Judgment  affirmed.    70  N.  B.  1108.  178  N.  Y.  622. 

Schllmbach  y.  McLean  v 82  N.  Y.  Supp.    616 

Judgment  affirmed.    70  N.  B.  1106.  178  N.  Y.  600. 

Schwaman  y.  Truaz  78  N.  Y.  Supp.    874 

Judgments  reversed.    71  N.  B.  464,  179  N.  Y.  86. 

Security  Trust  Co.  of  Rochester  v.  Wells,  Fargo  ft  Co...  .80  N.  Y.  Supp.    830 
Judgment  affirmed.    70  N.  B.  1109.  178  N.  Y.  620. 

Seymour  y.  Warren   83  N.  Y.  Supp.    871 

Judgment  reversed.    71  N.  B.  260.  179  N.  Y.  1. 

Shaffer  y.  Alexander  • .  .81  N.  Y.  Supp.  1143 

Judgment  affirmed.    10  N.  B.  1109.  178  N.  Y.  624. 

Shanley  y.  Koehler 80  N.  Y.  Supp.    679 

Judgment  affirmed.    70  N.  B.  1109.  178  N.  Y.  566. 

Smith  y.  Firth  76  N.  Y.  Supp.  1033 

Judgment  affirmed.    70  N.  B.  U09.  178  N.  Y.  666. 

Spence  y.  Metrc^wlitan  St.  R.  Co 81  N.  Y.  Supp.  1144 

Judgment  affirmed.    70  N.  B.  1109.  178  N.  Y.  666. 

Sposato  y.  New  York 78  N.  Y.  Supp.    168 

Judgment  afflnned.    79  N.  B.  1109.  178  N.  Y.  688. 

Sprague  v.  New  York 77  N.  Y.  Supp.  1140 

Judgment  affirmed.    70  N.  B.  1109.  178  N.  Y.  688. 
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Storms  y.  Manhattan  R.  Ck> 79  N.  T.  Snpp.      60 

Judgment  affirmed.    71  N.  B.  S. 

Streets  v.  Grand  Trunk  R.  Co 78  N.  T.  Supp.    729 

Judgment  affirmed.    70  N.  E.  1109.  178  N.  T.  553. 

Stromberg  v.  Tribune  Ass'n 85  N.  Y.  Supp.    259 

Judgment  affirmed.    70  N.  B.  1110.  178  N.  T.  <10. 

Strowger  v.  American  Bonding  &  Trust  Ck> 80  N.  Y.  Supp.  1149 

Judgment  affirmed.    70  N.  E.  lUO,  178  N.  Y.  653. 

Studeman  v.  Becker  85  N.  Y.  Supp.  1148 

Appeal  dlsmlased.    70  N.  B.  1110,  178  N.  Y.  614. 

Tanenbaum  y.  Eiseman  82  N.  Y.  Supp.      76 

82  N.  Y.  Supp.     171 
Judgmente  afflimed.    70  N.  E.  UIO.  178  N.  Y.  684. 

Thorn  y.  De  Breteuil 83  N.  Y.  Supp.    849 

Judgment  modified.    71  N.  B.  470.  179  N.  Y.  64. 

Thousand  Island  Steamboat  Co.  y.  Visger 83  N.  Y.  Supp.    325 

Order  affirmed.    71  N.  E.  764.  179  N.  Y.  206. 

Totten,  In  re  85  N.  Y.  Supp.    928 

MoUon<»denled.    70  N.  B.  UIO.  178  N.  Y.  604. 

Totten,  In  re 85  N.  Y.  Supp.    928 

77  N.  Y.  Supp.    928 
Order  reversed.    71  N.  E.  748.  179  N.  Y.  112. 

Toulmln  v.  Ladow  81  N.  Y.  Supp.  1145 

Judgment  affirmed.    70  N.  B.  1110.  178  N.  Y.  585. 

Town  of  Smlthtown  y.  Ely 78  N.  Y.  Supp.    178 

Judgment  affirmed.    70  N.  B.  1110.  178  N.  Y.  624.      . 

Trlggs  y.  Sun  Printing  &  Publishing  Co 86  N.  Y.  Supp.    486 

Order  rerened.    71  N.  B.  789.  179  N.  Y.  144. 

Turner  y.  Mather  83  N.  Y.  Supp.  1013 

MoUon  denied.    70  N.  B.  1110.  178  N.  Y.  607. 

United  Press  y.  A.  S,  Abell  Co 80  N.  Y.  Supp.    454 

Judgment  affirmed.    70  N.  E.  1110.  17&  N.  Y.  578. 

Uniyersal  Trust  Co.  y.  Lent 81  N.  Y.  Supp.  1145 

Judgment  affirmed.    70  N.  B.  lUl,  178  N.  Y.  666. 

Walsh  y.  New  York  &  Q.  C.  R.  Co 80  N.  Y.  Supp.    767 

Judgment  affirmed.    70  N.  E.  1111.  178  N.  Y.  588. 

Warner  y.  House  85  N.  Y.  Supp.  1150 

Appeal  dlBmlaeed.    70  N.  E.  1111.  178  N.  Y.  604. 

Warth  y.  Liebovitz   82  N.  Y.  Supp.     578 

Judgment  affirmed.    71  N.  B.  734.  179  N.  Y.  200. 

Weaver  y.  Weaver   77  N.  Y.  Supp.    568 

Judgment  affirmed.    70  N.  B.  1111,  178  N.  Y.  621. 

Westerfleld  v.  Rogers   • 71  N.  Y.  Supp.    401 

Judgment  affirmed.    70  N.  E.  1111,  178  N.  Y.  569. 

Wheeler  Condenser  &  Engineering  Co.   v.   R.  G.  Pack- 
ard Co.   82  N.  Y.  Supp.    165 

Judgment  affirmed.    70  N.  B.  1111.  178  N.  Y.  571. 
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Woodward  v.  Mutual  Reserve  Life  Ins.  CJo. 82  N.  T.  Supp.    908 

Judgment  rsTersed.    71  N.  E.  10,  178  N.  T.  485. 

Torkvllle  Bank  t.  Henry  Zeltner  Brewing  Co 80  N.  Y.  Supp.    839 

Appeal  dUmisMd.    70  N.  B.  Ull.  178  N.  Y.  672. 
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(96  App.  Div.  91.) 

ROOKEFELLBR  T.  LAMORA. 

(Snpreme  Court,  Appellate  Dlyision,  Third  Department.    June  90,  1904:)^ 

L  Fish  and  Game— Pbivatb  Pabes—Stogking  with  Fish— Effectt. 

Under  Laws  1900,  c  20,  §  200,  providing  that  waters  stocked  with  Jlsh 
by  the  state  shall  not  be  laid  ont  in  any  private  park,  and  that,  If  wmers 
in  any  snch  park  are  stocked  by  the  state  with  the  consent  of  the  owner, 
the  provisions  of  the  statute  providing  for  the  laying  out  of  a  private 
park  shall  not  apply  thereto,  the  stocking  of  private  waters  with  fish 
results  In  a  charge  on  the  land,  which  runs  with  the  land,  and  not  with 
the  person  of  the  owner,  and  which  Is  fixed  at  the  time  that  the  consent 
is  given  and  the  waters  are  stocked  In  pursuance  thereto,  so  that  It  can- 
not be  extended  to  other  lands  and  waters  by  reason  of  the  fact  that  the 
grantee  of  the  waters  stocked  with  fish  by  the  state  and  of  the  other 
lands  and  waters  Is  one  and  the  same  person. 

2.  GOBPOBATIONCH-PBKSIDKiny-POWBBS— MODK  OF  DELEGATION. 

The  president  of  a  corporation  has  not  power  ex  officio  to  bind  the  cor- 
poration or  control  Its  property,  but  his  power  as  an  agent  must  be  sought 
in  the  organic  law  of  the  corporation,  or  in  a  delegation  of  authority  from 
It  directly  or  through  Its  board  of  directors,  formally  expressed,  or  Im- 
plied from  a  habit  or  custom  of  doing  business. 

a  Same. 

A  corporation  was  created,  as  shown  In  Its  certificate,  for  the  purpose 
of  carrying  on  the  manufacture  of  lumber  and  other  products  of  the  for- 
ests. Its  by-laws  provided  that  the  notes  and  other  obligations  of  the 
company  should  be  signed  by  the  president,  who  should  also  sign  and 
execute  contracts,  deeds,  or  other  written  instruments  relating  to  the 
conveyance  of  any  real  estate  belonging  to  the  company,  and  should  make 
all  contracts  for  the  corporation  relating  to  the  manufacture  and  sale  of 
lumber,  and  to  business  carried  on  by  the  company,  including  sales  of 
its  real  estate.  Held,  that  an  oral  assent  by  the  president  of  the  com- 
89  N.Y.S.— 1 
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paiiy  to  the  stocking  of  certain  waters  flowing  through  its  property  with 
trout  was  merely  a  personal  consent,  and  was  not,  and  could  not  be,  bind- 
ing on  the  corporation. 

Appeal  from  Trial  Term,  Franklin  County. 

Action  by  William  Rockefeller  against  Oliver  Lamora.  From  a 
judgment  dismissing  the  complaint,  and  from  an  order  denying  a 
new  trial,  plaintiff  appeals.     Reversed. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

Kellas  &  Genaway  (John  P.  Kellas,  of  counsel),  for  appellant. 
Saunders  &  Saunders   (Rollin  B.  Sanford,  of  counsel),  for  re- 
spondent. 

CHASE,  J.  On  an  appeal  from  a  former  judgment  in  favor  of 
the  defendant,  the  judgment  was  reversed,  and  this  court  granted 
a  new  trial  in  the  County  Court.  On  the  new  trial  the  case  was 
submitted  to  a  jury,  and  a  verdict  was  rendered  in  favor  of  the  de- 
fendant, qpon  which  judgment  was  entered,  and  from  which  judg- 
ment this  appeal  is  taken. 

It  is  unnecessary  on  this  appeal  to  consider  the  questions  dis- 
cussed in  the  opinion  on  the  former  appeal.  Rockefeller  v.  Lamora, 
85  App.  Div.  254,  83  N.  Y.  Supp.  289.    This  court  then  said : 

"The  Legislature  could  not  authorize  the  State  Fish  Commissioners  to  en- 
ter upon  a  man's  private  fishery  without  his  knowledge  and  consent,  and  de- 
posit therein  fish  hatched  by  the  state,  and  thus  convert  his  property  to  pub- 
lic use  and  destroy  his  private  rights.  This  would  be  the  taking  of  private 
property  for  public  use  without  just  compensation.  •  •  •  The  owner  of 
a  stream  could  doubtless  dedicate  it  to  the  public  use,  as  he  could  his  lands 
to  a  public  highway;  but  this  imports  consent  on  his  part,  and  a  bargain 
entered  into  between  him  and  the  public  authorities.  •  ♦  •  Our  inter- 
prefttion  of  the  statute  is  that  the  stocking  of  streams  and  waters,  the  beds 
and  adjacent  lands  of  which  are  owned  by  an  individual  or  corx>oration,  in 
order  to  give  the  right  to  the  public  to  fish  therein,  must  be  with  the  consent 
of  the  owner  or  one  having  a  right  of  fishery  therein,  and  that  only  the  par- 
ticular stream,  lake,  or  pond  thus  stocked  is  so  made  public,  and  that  such 
stocking  does  not  open  to  the  public  streams  to  which  they  may  be  tributary, 
and  that  this  stocking  of  such  a  stream  by  the  state  and  the  owners  above 
or  below  does  not  have  the  effect  of  opening  to  the  public  that  part  of  the 
stream  situated  on  lands  of  an  owner  who  has  not  consented  to  such  dedi- 
cation, and  that  the  public  is  not  permitted  to  follow  the  migrations  of  the 
fish,  and  take  them  in  that  part  of  the  stream  on  private  lands  without  the 
owners'  consent." 

There  is  no  dispute  about  the  plaintiflE's  ownership  and  posses- 
sion of  the  land  and  water  upon  which  the  defendant  trespassed, 
nor  that  the  plaintiff  had  complied  with  the  provisions  of  the  stat- 
ute (article  11  of  the  forest,  fish,  and  game  law ;  chapter  20,  p.  58, 
Laws  1900)  for  the  purpose  of  establishing  his  lands  and  waters 
as  a  private  park,  nor  that  the  defendant  on  three  different  occa- 
sions in  the  months  of  April  and  May,  1902,  went  across  the  plain- 
tiff's lands  included  in  his  said  private  park,  and  fished  in  a  stream 
thereon,  and  took  fish  therefrom,  after  he  was  expressly  forbidden 
to  so  enter  and  fish  thereon.  The  defendant's  contention  is  that 
the  plaintiff  is  not  entitled  to  the  benefit  of  said  statute  authoriz- 
ing the  laying  out  of  his  lands  and  waters  as  a  private  park,  and 
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the  devotion  of  the  same  to  the  propagation  or  protection  of  fish, 
birds,  or  game,  by  reason  of  the  fact  that  waters  included  in  said 
private  park  had  been  theretofore  stocked  with  fish  by  the  state  of 
New  York.  It  is  not  claimed  that  the  lands  and  waters  included 
in  said  private  park  have  been  stocked  with  fish  by  the  state  at  the 
request  or  with  the  consent  of  the  plaintiflF.  The  lands  and  waters 
so  included  in  said  private  park  were  purchased  by  the  plaintiff  in 
three  separate  tracts,  each  tract  including  a  large  number  of  acres. 
When  waters  are  stocked  with  fish  by  the  state,  it  takes  away  from 
the  owner  thereof  certain  property  rights  provided  by  said  statute, 
and  results  in  a  charge  to  run  with  the  land,  which  materially  af- 
fects the  owner's  interest  therein,  and  the  value  of  said  lands  and 
waters.  The  consent  to  such  charge  is  bounded  by  the  extent  of 
the  owiiership  of  the  person  giving  the  consent.  Within  the  bounds 
of  the  lands  and  waters  owned  by  the  person  giving  the  consent, 
there  may  be  a  question  as  to  the  extent  of  the  waters  included 
within  the  consent,  and  as  to  one  stream  or  portion  of  the  stream 
being  reasonably  near  to  the  waters  so  stocked  with  fish  by  the 
state.  A  question  cannot  arise  as  to  whether  another  stream,  or  a 
distinct  portion  of  the  same  stream,  is  reasonably  near  to  waters 
stocked  with  fish  by  the  state,  when  such  other  stream,  or  distinct 
portion  of  the  same  stream,  is  beyond  the  boundaries  of  the  lands 
and  waters  owned  by  the  person  giving  his  consent  to  such  stock- 
ing by  the  state.  The  charge  runs  with  the  land,  and  not  with  the 
person,  and  it  is  fixed  at  the  time  the  consent  is  given,  and  the  wa- 
ters are  stocked  in  pursuance .  thereof .  It  cannot  be  extended  to 
other  lands  and  waters  simply  by  reason  of  the  fact  that  the  gran- 
tee of  the  waters  stocked  with  fish  by  the  state  and  of  adjoining  or 
other  lands  and  waters  is  one  and  the  same  person.  The  lands  and 
waters  upon  which  the  defendant  trespassed  were  wholly  lands  and 
waters  purchased  by  the  plaintiff  of  the  Ducey  Lumber  Company. 
It  follows,  therefore,  that  all  of  the  evidence  included  in  the  record 
relating  to  lands  purchased  by  the  plaintiff  of  other  persons  is  im- 
material, for  the  purpose  of  showing  that  they  are  reasonably  near 
to  the  lands  purchased  of  the  Ducey  Lumber  Company. 

It  is  claimed  by  the  defendant  that  the  Ducey  Lumber  Company 
consented  to  persons  who  were  strangers  to  their  title  stocking  the 
waters  upon  lands  so  ovmed  by  it  with  fish  furnished  at  the  ex- 
pense of  the  state.  The  evidence  shows  that  one  Ducey,  who,  it  is 
alleged,  was  the  president  of  the  Ducey  Lumber  Company,  assent- 
ed orally  to  certain  persons  stocking  the  St.  Regis  waters  with 
trout.  Assuming  that  the  waters  included  in  said  private  park  at 
the  place  where  the  defendant  fished  were  so  stocked  pursuant  to 
said  consent,  it  becomes  important  to  determine  whether  the  cor- 
poration was  bound  by  such  assent,  so  as  to  make  a  charg^e  on  its 
lands,  even  in  the  hands  of  a  bona  fide  purchaser  from  it.  The  cer- 
tificate of  incorporation  shows  that  the  Ducey  Lumber  Company 
was  organized  "for  the  purpose  of  carrying  on  and  conducting  the 
manufacture  of  lumber,  lath,  shingles,  shooks,  ties,  pickets,  char- 
coal, wood  pulp  and  other  products  of  the  forest."  The  by-laws  of 
the  corporation  provide : 
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"The  notes,  <lrafts,  and  other  obligations  of  the  company,  as  well  as  Its 
checks  on  banks,  shall  be  signed  by  the  president;  he  shall  also  sign  and  ex- 
ecute all  contracts,  leases,  deeds,  or  other  written  instruments  relating  to  the 
sale  or  conveyance  of  any  real  estate  belonging  to  the  company  and  afiix 
the  corporate  seal  thereto.  The  president  Is  also  authorized  and  empowered 
to  make  all  contracts  for  the  corporation,  relating  to  the  manufacture  and 
sale  of  lumber,  and  all  business  carried  on  by  the  company,  including  sales 
of  its  real  estate,  or  contracts  to  sell  or  lease  the  same." 

The  offiGe  of  president  does  not  in  itself  confer  power  to  bind  a 
corporation  or  control  its  property.  The  president's  power  as  an 
agent  must  be  sought  in  the  organic  law  of  the  corporation  or  in  a 
delegation  of  authority  from  it,  directly  or  through  its  board  of  di- 
rectors, formally  expressed,  or  implied  from  a  habit  or  custom  of 
doing  business.  10  Cyclopedia  of  Law  &  Procedure,  903.  The 
stocking  of  waters  with  fish  furnished  at  the  expense  of  the  state 
was  not  one  of  the  purposes  for  which  said  corporation  was  organ- 
ized, and  the  consent  not  being  within  the  purposes  of  the  corpora- 
tion, or  in  the  usual  course  of  its  business,  or  incidental  thereto,, 
the  president  had  no  power  to  make  it  without  express  authority. 
Said  by-law  constitutes  the  only  evidence  relating  to  the  authority 
of  the  president.  The  consent  was  not  a  contract  relating  to  the 
manufacture  and  sale  of  lumber,  or  to  any  business  carried  on  by 
the  company.  The  statements  claimed  to  have  been  made  by  Mr. 
Ducey  to  the  persons  who  desired  to  obtain  from  the  state  fish- to 
be  placed  in  certain  waters  of  the  Adirondacks  do  not  purport  to 
have  been  made  by  him  on  behalf  of  the  Ducey  Lumber  Company. 
His  consent  was  voluntary,  gratuitous,  and  personal.  He  did  not 
assume  to  bind  the  corporation,  and  could  not  have  done  so,  in  a 
matter  so  wholly  foreign  to  the  ordinary  transactions  of  the  busi- 
ness of  the  corporation,  without  express  authority. 

The  documentary  evidence  received  by  the  County  Court  is  not 
sufficient  to  show  that  the  waters  of  the  plaintiff  on  lands  other 
than  those  purchased  of  the  Ducey  Lumber  Company  have  ever 
been  stocked  by  the  state. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event    All  concur. 


(96  App.  DlT.  542.) 

yy  '  In  re  THOMPSON. 

(Supreme  Court,  Appellate  Division,  First  Department    June  29,  1904.) 

1.  DiscovEEY— Mode   or  PBOcnBiNGh-DEP08iTiONa>-OBDEB   or  Pboduction— 
Purpose. 

Under  Code  Civ.  Proc.  $  872,  subd.  7,  providing  for  the  taking  of  a  depo- 
sition where  the  party  sought  to  be  examined  is  a  corporation,  and  re- 
quiring the  affidavit  to  state  the  name  of  any  of  the  officers  or  directors 
whose  testimony  is  necessary  and  material,  or  the  books  and  papers  as 
to  the  contents  of  which  an  examination  or  inspection  Is  desired,  the 
books  and  papers  are  to  be  used  merely  as  an  Incident  to,  and  in  connection 
with,  the  oral  testimony  of  the  witness  who  is  to  testify  therefrom,  and 
their  production  is  not  for  the  purpose  of  allowing  an  inspection  and 
examination  of  them  by  the  adverse  party,  to  secure  which  It  Is  necessary 
to  proceed  under  Code  Civ.  Proc.  §§  803-809,  relative  to  discovery. 
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2.  DEPOBinoNa— Application— Matebiautt  op  Testimont— Sxjppioienot  of 
Showing. 

To  entitle  an  applicant  to  the  examination  of  the  president  of  a  corpora- 
tion under  Code  Civ.  Proc.  §  872,  subd.  7,  providing  that,  where  the  party 
sought  to  be  examined  is  a  corporation,  the  affidavit  shall  state  the  name 
of  the  officers  or  directors  whose  testimony  is  "necessary  and  material," 
it  should  be  shown  that  the  examination  of  such  president  is  necessary 
and  material;  and  this  is  not  done  where  It  appears  that  the  president 
was  not  connected  with  the  corporation,  and  hence  could  have  had  no 
personal  knowledge  of  the  transactions  involved,  at  the  time  of  their  oc- 
currence. 

Appeal  from  Special  Term,  New  York  County. 

In  the  matter  of  the  application  of  James  A.  Thompson,  as  ancillary 
executor,  etc.,  of  William  Thompson,  deceased,  for  an  order  of  exam- 
ination of  the  New  York  Pie  Baking  Company.  From  an  order  re- 
fusing to  vacate  the  order  for  an  examination,  the  pie  baking  company 
appeals.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGHUN,  • 
O'BRIEN,  and  LAUGHLIN,  JJ. 

John  B.  Coleman,  for  appellant. 
Vincent  P.  Donihee,  for  respondent. 

O'BRIEN,  J.  The  real  object  of  the  examination  is  to  obtain  an 
inspection  of  the  books  of  the  company,  although,  in  form,  the  appli- 
cation is  to  examine  its  president.  We  say  "in  form,"  because  the  ex- 
amination of  the  president  is  a  mere  incident  to  what  is  really  sought, 
namely,  an  inspection  of  the  books.  This  is  reversing  the  order  of 
things,  and  such  practice  is  not  sanctioned  by  any  of  the  provisions  of 
the  Code  of  Civil  Procedure.  Section  872.  subd.  7,  which  relates 
to  the  examination  and  inspection  of  books  of  a  corporation,  is  au- 
thority only  for  their  production  in  connection  with  the  examination 
of  a  witness  who  is  able  to  testify  from  them.  A  proceeding  for  the 
discovery  of  papers  under  sections  803-809  is  entirely  distinct.  Where 
it  is  shown  that  an  examination  of  a  witness  is  "material  and  necessar>'," 
and  that,  in  order  that  he  may  supplement  his  knowledge,  books  are 
essential,  it  is  competent  to  require  him,  on  the  examination,  to  have 
the  books,  for  the  purpose  of  furnishing  such  data  or  information  as 
he  may  not  be  able  personally  to  supply.  The  books  are  thus  used 
merely  as  an  incident  to,  and  in  connection  with,  the  oral  examina- 
tion of  the  witness,  who  can  testify  from  them,  and  their  production 
under  such  circumstances  is  not  for  the  purpose  of  allowing  an  inspec- 
tion and  examination  of  them  by  the  adverse  party.  In  Press  Publish- 
ing Co.  v.  Star  Co.,  33  App.  Div.  243,  63  N.  Y.  Supp.  371,  it  was  said : 

"Its  object  is  that  If  a  reference  to  the  books  becomes  necessary  during  the 
examination,  either  to  corroborate  or  contradict  a  witness,  or  to  make  the 
proof  preliminary  to  the  introduction  of  the  books  in  evidence  upon  the  trial, 
flnch  proof  may  be  made,  and  the  books  may  be  referred  to  for  that  purpose." 

Similarly,  in  Mauthey  v.  Wyoming  Co.  Fire  Ins.  Co.,  76  App.  Div. 
681,  78  N.  Y.  Supp.  696,  it  was  said : 

*'When  the  party  sought  to  be  examined  is  a  corporation,  its  books  and  papers 
may  be  directed  to  be  produced,  as  subsidiary  to  the  oral  examination.  This 
does  not,  however,  permit  an  inspection  or  examination  of  the  books  and  papers 
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of  the  defendant,  as  Is  permissible  under  the  other  procedure  referred  to. 

♦  ♦    ♦    The  primary  purpose  of  the  examination  is  the  oral  examination. 
In  order,  however,  that  it  may  not  be  rendered  fruitless,    •    •    •    the  books 

*  *    ♦    are  required  to  be  produced  as  an  adjunct  of  the  oral  examination." 

To  entitle  the  applicant  to  the  examination  of  the  company's  presi- 
dent, therefore,  he  should  make  it  appear  that  the  examination  of  the 
person  sought  to  be  examined  is  material  and  necessary.  Leary  v. 
Rice,  15  App.  Div.  397,  44  N.  Y.  Supp.  82.  It  does  not  so  appear,  but, 
on  the  contrary,  it  is  shown  that  the  person  sought  to  be  examined  was 
not,  at  the  time  when  the  transactions  involved  in  the  suit  are  alleged 
to  have  occurred,  connected  with  the  company ;  and  he  could  not,  there- 
fore, have  any  personal  knowledge  of  such  transactions.  The  ques- 
tion thus  resolves  itself  into  whether  a  plaintiff  who  states  that  he  in- 
tends to  begin  an  action,  and  serve  a  summons,  can,  by  moving  for  the 
examination  of  a  defendant's  president,  who  knows  nothing  of  the  facts 
involved,  under  the  guise  of  such  an  examination,  obtain  an  inspec- 
tion of  the  defendant's  books.  As  pointed  out,  sections  870-873  of  the 
Code  of  Civil  Procedure  provide  for  the  examination  of  a  party  "whose 
testimony  is  material  and  necessary/'  and  for  compelling  him  to  bring 
the  books  which  may  be  required  in  connection  with  his  oral  examina- 
tion to  make  it  complete ;  and,  if  what  is  sought  is  only  an  inspection 
of  the  books,  the  applicant  should  move,  and  bring  himself  within  sec- 
tions 803-809  of  the  Code.  The  applicant  therefore  proceeded  under 
the  wrong  section  of  the  Code  of  Civil  Procedure,  and  the  motion  to 
vacate  the  order  for  the  examination  should  have  been  granted. 

The  order  appealed  from  is  accordingly  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  to  vacate  the  order  for  the  examination 
of  the  company's  president  granted,  with  $10  costs.    All  concur. 


(05  App.  Div.  552.) 

In  re  MAYOR,  ETC.,  OF  NEW  YORK. 

In  re  RIVERSIDE  PARK. 

(Supreme  Ck>tirt,  Appellate  Division,  First  Department   June  29,  1904.) 

1.  C!ONSTITUTIONAL   LaW— DUB   PROCESS   OT  LAW— ASSESSMENT   PbOCEEDINGS— 

Necessity  of  Notice. 

A  law  imposing  an  assessment,  which  makes  no  provision  for  a  notice 
and  an  opportunity  for  a  hearing  by  the  owners  of  property  to  be  as- 
sessed, is  unconstitutional,  as  depriving  such  owners  of  their  property 
without  due  process  of  law. 

2.  Pabks— Eminent    Domain— Statutes— Consteuction—Incobpobation    of 

Other  Statutes. 

Laws  1896,  p.  887,  c.  727,  relative  to  an  addition  to  a  certain  park,  pro- 
vided in  section  2  thereof  that  the  provisions  of  law  relating  to  the  *'tak- 
ing  of  private"  property  for  **publio  streets  and  places"  should  be  ap- 
plicable, so  far  as  the  same  should  be  necessary  for  the  "acquiring  of 
said  land."  The  commissioners  provided  for  by  the  act  were  designated 
"commissioners  of  estimate  and  assessment,"  and  they  were  directed  to 
"assess"  certain  proportions  of  the  award  on  the  parties  benefited.  The 
consolidation  act,  which  was  In  force  when  the  act  of  1896  was  passed, 
contained  a  complete  method  of  procedure  for  street  and  park  openings. 

T  1.  See  Oonstltutional  Law,  vol.  10,  (Dent.  Dig.  §  872. 
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Held  that,  as  the  'taking  of  prlyate  property"  and  "acQniring  of  land'* 
requires  not  only  the  vesting  of  title,  but  payment  for  the  property,  which, 
with  respect  to  ^'public  streets  and  places,"  means  levying  of  assessments, 
the  language  of  section  2  made  applicable  to  proceedings  under  the  act 
the  provisions  of  law  relating  to  assessments  as  well  as  those  relating  to 
the  vesting  of  title. 

Su  Same— CONSTITUTIONAUTT. 

Laws  1896,  p.  887,  c  727,  §  2,  providing  that  the  provisions  of  law 
relating  to  the  taking  of  private  property  for  public  streets  and  places 
in  a  certain  city  are  made  applicable,  so  far  as  necessary  for  the  acquir- 
ing of  certain  land,  as  it  merely  refers  to  local  statutes  to  indicate  the 
procedure  necessary  in  taking  property,  is  not  repugnant  to  Const  art  3, 
S  17,  providing  that  no  act  shall  enact  that  any  existing  law  or  part 
thereof  shall  be  applicable  except  by  Inserting  it  in  such  act 

4.  Same— OoNSTBUcnoN— Clebigal  Ebbobs. 

Laws  1896,  p.  888,  c  727,  §  4,  provides  that  the  costs  and  expenses  of 
the  proceeding  for  acquiring  title  to  lands  taken  under  the  act  "shall  be 
borne  and  paid  three-fourths  thereof  by  the  mayor  *  *  *  and  the  re- 
maining fourth  by  the  parties  ♦  •  ♦  benefited  by  such  improvement" 
and  that  the  commissioners  shall  assess  to  the  extent  of  "one-third  of  the 
amount  of  such  award  ♦  •  •  upon  all  such  parties  ♦  ♦  ♦  as  they 
may  be  deemed  to  be  benefited."  Held,  that  the  use  of  the  word  "third" 
in  the  latter  part  of  the  section  was  obviously  an  inadvertence,  and  that 
the  word  should  be  read  "fourth." 

5.  Same— Public  Imfbovement&— Assessment  or  Benefits— Items  or  Awabd 

— Intebest. 

Since  the  law  applicable  to  the  acquisition  of  title  to  property  for  streets 
and  public  places  in  the  city  of  New  York  provides  for  the  passing  of  title 
at  the  beginning  of  the  proceedings,  and  before  the  commissioners  have  had 
an  opportunity  to  make  the  assessment  and  as  the  person  damaged  is  en- 
titled to  interest  on  the  value  of  the  property  taken  from  the  vesting  of 
the  title  in  the  city,  as  a  cost  of  the  proceeding,  and  not  because  of  any 
delay  of  the  city  in  making  the  award,  the  provision  of  Laws  1896,  p. 
888,  c.  727,  §  4:,  providing  that  the  commissioners,  in  acquiring  proper^ 
for  a  certain  park,  shall  assess  a  proportionate  amount  of  the  award, 
"interest"  costs,  and  expenses  on  parties  benefited,  is  not  objectionable, 
and  interest  should  be  included  in  the  assessment 

McLaughlin  and  Ingraham,  JJ.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

In  the  matter  of  the  application  of  the  mayor,  etc.,  of  the  .city  of 
New  York  to  acquire  title  to  real  estate  for  Riverside  Park.  From 
an  order  refusing  to  confirm  the  report  of  the  commissioners  of  esti- 
mate and  assessment,  the  city  appeals.  Reversed,  and  report  modi- 
fied. 

See  70  N.  Y.  Supp.  1144. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHUN, 
O'BRIEN,  INGRAHAM,  and  LAUGHLIN,  JJ. 

John  P.  Dunn,  for  appellant  City  of  New  York. 
Joseph  A.  Flannery,  for  respondents  Baker  and  others. 
Hepry  H.  Sherman,  for  respondent  Mott  Haven  Company. 

O'BRIEN,  J.  By  virtue  of  chapter  727,  p.  887,  Laws  1896,  entitled 
"An  act  to  provide  for  an  addition  to  Riverside  Park  in  the  city  of 
New  York,"  the  park  commissioners  adopted  a  resolution  on  July 
27, 1896,  requesting  the  corporation  counsel  to  initiate  this  proceed- 
ing, and,  as  the  result,  "Commissioners  of  Estimate  and  Assess- 
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ment,"  as  provided  in  the  act,  were  appointed  by  the  court  in  Decem- 
ber, 1896,  public  notice  of  the  application  for  their  appointment  hav-. 
ing  previously  been  given  on  November  23,  1896.  There  was  no  op- 
position to  their  appointment,  and  in  December,  1896,  the  commis- 
sioners, in  accordance  with  the  provisions  of  the  consolidation  act, 
Laws  1882,  pp.  262,  282,  c.  410,  relative  to  street  and  park  openings 
(sections  958-1005,  inclusive),  made  and  filed  a  preliminary  estimate 
and  assessment,  and,  in  accordance  with  the  provisions  of  the  con- 
solidation act,  notice  was  given  to  the  parties  affected,  and  an  oppor- 
tunity afforded  to  them  to  be  heard.  Thereafter  the  commissioners 
made  awards  for  land  taken,  and,  by  virtue  of  the  act  of  1896,  assessed 
one-third  of  the  total  cost  and  expense  of  the  proceeding  upon  the 
property  deemed  to  be  benefited.  Objections  were  filed  to  the  re- 
port by  the  respondents  upon  the  ground  that  the  act  of  1896  was  un- 
constitutional and  they  were  not  liable  to  the  assessments  levied. 
The  residents,  therefore,  do  not  attack  the  assessment  upon  the 
•ground  that  the  commissioners  erred  with  respect  to  the  value  of  the 
property  damaged,  or  upon  the  ground  that  they  did  not  as  matter 
of  fact  have  notice  of  the  proceeding  and  an  impartial  hearing,  but 
upon  the  broad  ground  that  the  act  of  1896  is  unconstitutional,  be- 
cause incomplete,  in  that  it  does  not  in  terms  provide  a  proper  notice 
and  hearing,  which  is  essential  in  proceedings  involving  the  levying 
of  assessments. 

In  Stuart  v.  Palmer,  74  N.  Y.  183,  30  Am.  Rep.  289,  it  is  said  that 
a  law  which  makes  no  provision,  in  imposing  an  assessment,  for  a 
notice  and  an  opportunity  for  a  hearing  by  the  owners  of  property 
to  be  assessed,  is  unconstitutional  because  depriving  them  of  property 
without  due  process  of  law.  The  question  turns,  therefore,  upon 
whether  the  provisions  of  section  2  of  the  act  of  1896  are  sufficient  to 
assure  to  property  owners  a  proper  notice  and  hearing  upon  assess- 
ments. That  section,  after  referring  to  the  method  by  which  title 
shall  be  acquired,  provides : 

**Except  as  provided  in  this  act  aU  provisions  of  law  relating  to  the  taking 
of  private  property  for  public  streets  and  places  in  said  city  are  hereby  made 
applicable  so  far  as  the  same  may  be  necessary  for  the  acquiring  of  said  land 
as  aforesaid." 

The  construction  given  to  this  language  by  the  Special  Term  is 
that  it  provides  merely  for  the  acquisition  of  title,  and  has  no  rela- 
tion whatever  to  assessments.  It  will  be  observed,  however,  that  the 
language  quoted  is  not  confined  to  the  word  "title,"  but  states  that 
provisions  of  law  are  applicable  which  relate  to  the  "taking  of  private 
property"  and  the  "acquiring  of  said  land."  Obviously  the  "taking 
•of  private  property"  and  the  "acquiring  of  land"  requires  not  only  the 
vesting  of  title,  but  payment  for  the  property,  and  this  latter,  with 
respect  to  "public  streets  and  places,"  means  the  levying  of  assess- 
ments. That  assessments  were  contemplated  appears  from  the  name 
given  to  the  commissioners  by  the  act,  they  being  designated  as  "com- 
missioners of  estimate  and  assessment" ;  and  that  they  were  directed 
appears  also  from  the  specific  provision  as  to  the  proportion  of  the 
award  to  be  "assessed"  upon  such  parties  as  are  benefited.  More- 
over, an  assessment  being  necessary  to  make  the  act  complete,  it  was 


Digitized  by 


Google 


Sup.    Ct.)  IN   BE   MAYOR,  ETC.,  OF   NEW  YORK.  9 

plainly  the  intent  of  the  Legislature,  by  the  language  quoted,  to  pro- 
vide for  such  assessment  in  the  manner  indicated  in  existing  laws. 
And,  when  we  examine  the  existing  laws,  it  appears  that  a  complete 
method  of  procedure  was  provided  by  the  consolidation  act  in  the  sec- 
tions relating  to  "street  and  park  openings,"  and  it  was  these  pro- 
visions that  the  commissioners  complied  with  in  making  this  assess- 
ment. For  the  reasons,  therefore,  that  the  language  of  section  2 
of  the  act  of  1896  is  broad  enough  to  include  provisions  of  law  re- 
lating to  assessments  as  well  as  the  vesting  of  title,  and  that  assess- 
ments were  contemplated  by  the  act,  I  think  that  the  act  is  constitu- 
tional, because  it  makes  provision  for  the  giving  of  notice  and  a  hear- 
ing to  the  property  owners  assessed. 

The  further  objection  is  made,  however,  by  the  respondents  that  the 
act  is  unconstitutional  under  section  17  of  article  3  of  the  New  York 
Constitution,  declaring  that  "no  act  shall  be  passed  which  shall  pro- 
vide that  any  existing  law  or  any  part  thereof  shall  be  made  or  deemed 
a  part  of  said  act  or  which  shall  enact  that  any  existing  law  or  part 
thereof,  shall  be  applicable  except  by  inserting  it  in  such  act."  Inas- 
much as  section  2  merely  refers  to  local  statutes  to  indicate  the  pro- 
cedure necessary  in  taking  the  property,  including  the  acquisition  of 
title  and  the  levying  of  assessments,  it  was  unnecessary  to  incorporate 
fully  the  provisions  of  those  statutes,  and  the  reference  made  to  them 
in  the  act  was  sufficient.  Choate  v.  City  of  Buffalo,  39  App.  Div.  379, 
57  N.  Y.  Supp.  383,  affirmed  in  167  N.  Y.  697,  60  N.  E.  1108. 

We  next  come  to  the  consideration  of  the  provisions  of  section  4 
(page  888)  of  the  act  of  1896,  specifying  the  proportion  of  the  award 
which  shall  be  borne  by  property  owners  benefited.  It  is  urged  by 
the  respondents  that  under  that  section  the  property  owners  should 
not  in  any  event  be  assessed  for  more  than  one-fourth  of  the  award. 
The  section  provides : 

"All  damages  awarded  by  the  commissioners  of  estimate  and  assessment 
to  be  appointed  hereunder  and  confirmed  by  the  court  with  interest  thereon 
from  the  date  when  the  title  to  the  lands  and  premises  ♦  •  •  shall  have 
vested  In  the  mayor  ♦  ♦  ♦  as  provided  in  this  act  and  all  costs  and  ex- 
penses of  the  proceeding  for  acquiring  title  to  the  lands  taken  under  this  act 
shall  be  borne  and  paid  three  fourths  thereof  by  the  mayor,  etc.,  ♦  •  • 
and  the  remaining  fourth  by  the  parties  and  persons,  lands  and  tenements 
benefited  by  such  improvement,  and  the  oommlssioners  •  *  *  shall  assess 
to  the  extent  of  one  third  of  the  amount  of  said  award,  interest,  costs  and 
expenses  upon  all  such  parties  •  ♦  ♦  as  they  may  deem  to  be  benefited  by 
such  improvement  to  the  extent  which  said  commissioners  •  *  *  deem 
such  parties    ♦    ♦    •    benefited  thereby^    ♦    ♦    ♦" 

The  appellant  contends  that  the  action  of  the  commissioners  in 
assessing  the  property  owners  one-third,  and  not  one-fourth,  was 
right,  upon  the  ground  that,  "if  the  latter  part  of  a  statute  be  repug- 
nant to  the  former  part  thereof,  it  shall  stand  and  so  far  as  it  is 
repugnant  be  a  repeal  of  the  former  part  because  it  was  last  agreed 
to  by  the  makers  of  the  statute,"  and  that  "the  express  and  explicit 
delegation  of  authority  to  assess  one  third  should  repeal  the  implied 
power  to  assess  one  fourth  of  the  cost  and  expense."  The  section 
is  inconsistent  in  its  provisions,  and  there  was,  I  think,  obviously  a 
mistake  in  the  use* of  the  word  "third,"  the  word  "fourth"  being 
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clearly  intended.  The  section  provides  in  express  terms  that  the  city 
should  pay  three  fourths  and  the  property  owners  one  fourth,  and  it 
is  evident  that  the  use  of  the  word  "third"  in  the  latter  portion  of  the 
section  was  inserted  through  inadvertence.  This  word  "third,"  there- 
fore, should  be  read  "fourth."  Burch  v.  Newbury,  10  N.  Y.  374; 
Haney  v.  State,  34  Ark.  263 ;  Graham  v.  R.  R.  Co.,  64  N.  C.  631 ; 
Menkel  v.  U.  S.,  19  Ct.  CI.  294;  Chambers  v.  State,  25  Tex.  307. 

The  respondents  further  object  to  the  provisions  of  section  4 
for  the  reason  that  it  includes  interest  in  the  award,  and  reference  is 
made  to  Matter  of  169th  St.,  40  App.  Div.  469,  68  N.  Y.  Supp.  100, 
affirmed  in  161  N.  Y.  622,  66  N.  E.  1097.  In  that  case  the  granting  of 
interest  upon  the  award  was  criticised,  but  therein  the  court  said, 
after  referring  to  the  old  law  which  did  not  sanction,  and  the  new 
law  (charter)  which  directed,  the  including  of  interest : 

"We  think  these  modificatioDs  were  not  intended  to  embrace  awards  and  as- 
sessments which  had  ripened  into  practical  finaUty  prior  to  the  taking  effect 
of  the  charter." 

In  the  later  case  of  Matter  of  Dorsett,  92  App.  Div.  523,  87  N.  Y. 
Supp.  308,  the  including  of  interest  as  compensation  was  expressly 
approved.  The  reason  for  this  is  that  the  existing  law  provides  for 
the  acquiring  of  title  at  the  very  beginning  of  the  proceeding,  and 
before  the  commissioners  have  had  an  opportunity  for  assessment. 
The  person  damaged  is  therefore  entitled  to  interest  on  the  value  of 
the  property  taken  from  the  vesting  of  the  title  in  the  city.  This  ele- 
ment of  interest  is  a  part  of  the  cost  of  the  proceeding,  and  is  not 
occasioned  by  delay  of  the  city  in  making  an  award.  It  should  there- 
fore properly  be  included  in  the  assessments. 

In  conclusion,  I  think  that  the  act  under  which  the  assessment 
was  made  was  constitutional  and  that  the  assessment  was  properly 
imposed,  but  that  in  amount  it  was  excessive,  because  levied  upon  a 
basis  of  one-third  instead  of  one-fourth  of  the  award.  The  report 
should  accordingly  be  modified  by  reducing  the  assessment  to  that 
amount,  and,  as  so  modified,  confirmed,  without  costs. 

VAN  BRUNT,  P.  J.,  and  LAUGHLIN,  J.,  concur. 

LAUGHLIN,  J.  The  special  act  under  which  this  proceeding  was 
instituted  (Laws  1896,  p.  887,  c.  727),  it  is  true,  contains  no  express 
provision  prescribing  that  notice  shall  be  given  to  the  owners  of  lands 
to  be  assessed  for  benefits,  but  it  refers  to  the  general  provisions  of 
law  relating  to  proceedings  for  opening  streets  in  the  city  of  New 
York  which  provide  for  notice  in  such  case,  and  makes  them  appli- 
cable, and  that  is  sufficient.  Choate  v.  City  of  Buffalo,  39  App.  Div. 
379,  67  N.  Y.  Supp.  383,  affirmed  in  167  N.  Y.  597,  60  N.  E.  1108. 
The  sufficiency  of  the  law,  if  it  contains  such  reference,  is  con- 
ceded in  the  opinion  of  Mr.  Justice  McLAUGHLIN,  but  he  con- 
tends that  the  reference  to  the  other  provisions  of  law  relates 
only  to  those  provisions  regulating  the  steps  and  proceedings  to  be 
taken  in  acquiring  the  land.  I  am  of  opinion  that  the  making  and 
collection  of  an  assessment  for  benefit,  which  is  the  method  pre- 
scribed by  the  Legislature  for  raising  part  of  tHe  money  with  which 
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to  pay  for  the  lands  to  be  acquired,  constitute  part  of  the  steps  and 
proceedings  in  acquiring  the  title,  within  the  fair  intent  of  the  Legisla- 
ture in  enacting  the  special  statute.  It  is  provided  in  section  3  (page 
888)  of  the  special  act  that  the  title  shall  vest  in  the  city  when  the 
commissioners  of  estimate  and  assessment  take  and  file  their  oath  of 
office.  The  only  theory  upon  which  a  statute  providing  that  title 
shall  pass  before  the  owner  is  paid  can  be  deemed  constitutional  is 
that  ample  provision  has  been  made  by  law  for  £lscertaining  and  in- 
suring the  payment  of  the  compensation  to  which  the  owner  is  en- 
titled. Here,  the  scheme  upon  the  part  of  the  respondents  is  to  put 
the  burden  of  this  entire  proceeding  upon  the  general  taxpayers, 
whereas,  as  the  Legislature  viewed  it,  the  taking  of  lands  for  River- 
side Park  was  a  special  benefit  to  the  adjacent  property,  and  mani- 
festly this  is  so,  and  such  property  should  in  all  fairness  contribute 
more  towards  the  expense  of  the  proceeding  than  property  remote 
from  the  improvement.  If  the  construction  of  the  law  contended  for 
by  the  respondents  be  sustained,  it  is  doubtful  whether  any  of  the 
act  is  valid,  for  the  reason  that  in  that  view  complete  provision  would 
not  be  made  for  the  payment  of  the  awards.  It  cannot  be  success- 
fully contended  that  the  Legislature  did  not  intend  that  the  commis- 
sioners of  estimate  and  assessment  should  make  an  assessment  for 
benefit.  It  is  expressly  provided  in  the  fourth  section  of  the  act  that 
three  fourths  of  the  aggregate  of  the  awards  for  damages,  with  in- 
terest and  the  costs  and  expenses  of  the  proceedings,  shall  be  borne 
by  the  taxpayers  at  large,  and  one  fourth  by  the  property  specially 
benefited  by  the  improvement,  to  be  assessed  by  the  commissioners. 

There  is  a  manifest  error  in  the  direction  of  the  assessment,  where- 
by it  is  erroneously  stated  that  the  amount  to  be  assessed  is  one-third, 
whereas,  in  accordance  with  the  preceding  provision,  it  should  be  one- 
fourth  of  the  total  of  the  awards,  costs,  and  expenses.  The  statute 
should  be  construed  as  if  the  direction  for  making  the  assessment 
specified  the  amount  as  one-fourth,  in  accordance  with  the  preceding 
provision.  Unquestionably  a  tax  or  assessment  cannot  be  levied 
without  notice,  but  it  is  for  the  Legislature  to  prescribe  the  kind  of 
notice,  and  how  the  same  shall  be  given,  whether  by  publication  or 
otherwise.  Stuart  v.  Palmer,  74  N.  Y.  183,  30  Am.  Rep.  289.  This 
has  long  been  the  settled  law  of  the  state.  It  is  well  known  to  the 
bar,  and  was  presumably  known  by  the  members  of  the  Legislature, 
where  the  question  of  framing  statutes  of  this  nature  to  avoid  con- 
stitutional objections  frequently  arises.  To  hold  that  the  Legisla- 
ture did  not  intend,  by  the  reference  to  the  other  statutory  provisions, 
to  make  those  relating  to  the  levying  of  local  assessments  applicable 
to  the  assessment  directed  to  be  made  in  this  proceeding,  would  be 
to  impeach  the  intelligence  of  the  Legislators,  for  it  would  imply  that 
they  supposed  that  a  valid  assessment  could  be  levied  without  any 
notice  or  hearing,  to  the  owners  of  the  property  assessed,  upon  the 
question  as  to  whether  their  lands  were  in  fact  benefited,  or  as  to  the 
amount  of  benefits.  The  language  employed  in  the  act  is  fairly  sus- 
ceptible of  the  construction  that  the  Legislature  intended  that  the 
general  provisions  of  law  applicable  to  street  opening  proceedings 
and  to  assessments  should  be  applicable.     The  very  first  section  of 
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the  act,  after  describing  the  lands  to  be  taken,  and  imposing  the  duty 
on  the  corporation  counsel  of  instituting  the  proceedings,  provides 
as  follows : 

"Except  as  provided  In  this  act,  all  provisions  relating  to  the  taking  of  pri- 
vate property  for  public  streets  and  places  in  said  city  are  hereby  made  ap- 
plicable so  far  as  the  same  may  be  necessary  for  the  acquiring  of  said  land  as 
aforesaid." 

When  it  is  remembered  that,  under  the  general  statute  to  which 
reference  is  made,  the  eminent  domain  and  assessment  proceedings  arc 
conducted  as  one,  I  think  it  is  very  clear  that  this  provision  relates  to 
the  steps  required  to  be  taken  to  make  and  collect  assessments  with 
which  to  defray  part  of  the  awards  and  expenses,  as  well  as  the  steps 
with  reference  to  ascertaining  the  damages  sustained  by  property 
owners  in  consequence  of  the  taking  of  their  lands. 

One-third  of  the  total  amount  has  been  assessed,  instead  of  one- 
fourth.  I  am  therefore  of  opinion  that  the  order  should  be  reversed, 
without  costs,  and  the  assessments  should  be  reduced  by  the  differ- 
ence between  one-third  and  one-fourth  of  the  total  amount  of  awards, 
interest,  costs,  and  expenses,  and,  as  so  modified,  the  report  should 
be  confirmed. 

VAN  BRUNT,  P.  J.,  and  O'BRIEN,  J.,  concur. 

McLaughlin,  J.  (dissenting).  This  proceeding  was  instituted 
under  chapter  727,  p.  887,  of  the  Laws  of  1896,  for  the  purpose  of 
acquiring  title  to  certain,  lands  for  an  addition  to  Riverside  Park. 
Commissioners  were  appointed,  who,  after  various  hearings,  filed  a 
preliminary  and  subsequently  a  final  report,  in  which  they  awarded 
damages  to  the  owners  of  land  taken,  and  imposed  an  assessment 
upon  other  lands  for  benefits  conferred.  The  respondents  opposed 
the  confirmation  of  the  final  report  in  so  far  as  it  imposed  an  assess- 
ment upon  their  lands,  upon  the  ground  that  the  act  authorizing  it 
was  unconstitutional  and  void,  in  that  it  deprived  them  of  their  prop- 
erty without  due  process  of  law.  The  court  at  Special  Term  sus- 
tained their  objections,  and  the  city  has  appealed  from  so  much  of  the 
order  as  refused  to  confirm  the  report  of  the  Commissioners. 

I  think  the  order  should  be  affirmed.  The  act,  as  I  read  it,  does 
not  in  terms,  nor  by  a  reference  to  other  statutes,  provide  for  a  no- 
tice to  be  given  to  the  owners  of  land  assessed  for  benefits,  and,  if 
this  be  true,  it  is  unconstitutional.  The  first  section  describes  the 
land  to  be  taken,  and  the  second  makes  it  the  duty  of  the  corporation 
counsel  to  take  the  necessary  steps  for  acquiring  the  title,  and  then 
provides  as  follows : 

"Except  as  provided  in  this  act  all  proTisions  of  law  relating  to  the  taking 
of  private  property  for  public  streets  and  places  in  said  city  are  hereby  made 
applicable  so  far  as  the  same  may  be  necessary  for  the  acquiring  of  said  land 
as  aforesaid.'' 

Section  3  (page  888)  provides  that  the  title  to  the  land  taken  shall 
vest  in  the  city  at  the  time  of  the  filing  of  the  oath  of  the  commission- 
ers of  estimate  and  assessment.  Section  4  in  no  way  relates  to  the 
title  of  the  land  to  be  taken,  but  simply  has  reference  to  the  damages 
to  be  paid,  and  by  whom.    This  section  provides  that  all  damages 
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awarded  for  the  land  taken,  with  interest  thereon,  and  all  costs  and 
expenses  of  the  proceeding,  "shall  be  borne  and  paid  three-fourths, 
thereof  by  the  mayor,  aldermen  and  commonalty  of  the  city  of  New ' 
York  and  the  remaining  one-fourth  by  the  parties  *  *  *  ben- 
efited by  such  improvement,"  and  directs  that  the  commissioners 
''shall  assess  to  the  extent  of  one-third  of  the  amount  of  said  awards, 
interest,  costs  and  expenses  upon  all  such  parties  *  *  *  as  they 
may  deem  to  be  benefited  by  such  improvement."  Section  6  relates 
to  the  construction  and  maintenance  of  the  park,  and  the  raising  of 
the  necessary  funds  for  that  purpose. 

It  will  be  observed  that  the  only  provision  in  the  act  from  which 
it  can  possibly  be  urged  that  any  notice  was  to  be  given  is  the  portion 
of  the  second  section  above  quoted,  and  this  relates  to  acquiring  the 
title,  and  not  to  making  an  assessment  for  benefits.  This  provision 
refers  to  existing  local  statutes  in  order  to  indicate  the  procedure 
necessary  to  be  taken  for  the  acquisition  of  the  land.  The  provisions 
of  the  local  statutes  as  to  acquiring  title  were  thus  incorporated  in  the 
act  (Choatc  v.  City  of  Buffalo,  39  App.  Div.  379,  67  N.  Y.  Supp.  383, 
affirmed  in  167  N.  Y.  597,  60  N.  E.  1108),  but  nothing  was  incorpor- 
ated as  to  the  assessments  for  benefits.  The  authority  and  proceed- 
mgs  to  be  taken  to  acquire  the  title  are  contained  in  the  first,  second, 
and  third  sections  of  the  act.  The  fourth  section,  in  so  far  as  it  re- 
lates to  assessment  for  benefits,  deals  with  an  entirely  new  subject, 
and  one  in  no  way  related  to  and  not  necessarily  having  any  connec- 
tion with  the  subject  of  acquiring  the  title.  The  duty  of  the  commis-. 
sioners  in  relation  to  the  acquisition  of  the  land  required  for  the  park 
was  entirely  distinct  from  their  duty  of  levying  an  assessment  for 
benefits  (Matter  of  the  Mayor,  46  App.  Div.  52,  61  N.  Y.  Supp.  437), 
nor  did  the  acquisition  of  the  title  require  an  assessment  for  benefits. 

The  case,  in  principle,  cannot  be  distinguished  from  Stuart  v.  Pal- 
mer, 74  N.  Y.  183, 30  Am.  Rep.  289.     It  was  there  saicl  that : 

'The  Ck>iistitation  sanctloiis  no  law  Imposing  such  an  assessment  without 
a  notice  to  and  a  hearing,  or  an  opportonity  of  a  hearing,  by  the  owners  of 
the  property  to  be  assessed.  It  is  not  enough  that  the  owners  may  by  chance 
have  notice,  or  that  they  may,  as  a  matter  of  favor,  have  a  hearing.  The 
law  mnst  require  notice  to  them,  and  give  them  the  right  to  a  hearing  and 
an  opportunity  to  be  heard.  It  matters  not  upon  the  question  of  the  conr 
stitationality  of  such  a  law,  that  the  assessment  has  in  fact  been  fairly  ap- 
portioned. The  constitutional  yalidity  of  law  is  to  be  decided,  not  by  what 
has  been  done  under  it,  but  by  what  may  by  its  authority  be  done.  The  Leg- 
islatore  may  prescribe  the  kind  of  notice  and  the  mode  in  which  it  shall  be. 
given,  but  it  cannot  dispense  with  all  notice." 

This  case  was  followed  and  cited  with  approval  in  Remsen  v. 
Wheeler,  106  N.  Y.  673, 12  N.  E.  564,  the  court  saying: 

The  lot  owners  were  entitled  at  some  stage  of  the  proceedings  to  a  notice 
and  an  opportunity  to  be  heard,  and,  unless  the  law  gave  them  the  right  to 
notice  and  an  opportunity  to  be  heard  before  the  board  which  was  authorized 
to  impose  the  assessment,  it  was  unconstitutional  and  void,  for  the  reason 
stated  in  Stuart  v.  Palmer,  74  N.  Y.  188  [30  Am.  Rep.  289].'' 

It  was  also  followed  in  McLaughlin  v.  Miller,  124  N.  Y.  611,  26  N. 
E.  1104;  Matter  of  Trustees  of  Union  College,  129  N.  Y.  308,  29  N. 
E.  460. 
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For  these  reasons  I  think  the  order,  in  so  far  as  appealed  from, 
should  be  affirmed,  with  $10  costs  and  disbursements. 

INGRAHAM,  J.,  concurs. 


NEW  YORK  SECURITY  &  TRUST  CO.  et  al.  T.  SHOENBBRO  et  al. 
(Supreme  Court,  Appellate  Division,  First  Department    June  29,  1904.) 

1.   MORTaAOESr— FOSEOLOBUBB— COICPBOMISE  AGBEEICENT— SETTING  ABIDE  AGREE- 
MENT. 

In  mortgage  foreclosure,  all  those  having  an  interest  were  Joined,  save 
an  infant  contingent  remainderman,  and,  after  issue  Joined,  the  parties 
made  a  compromise  agreement  whereby  foreclosure  was  to  be  had  for  a 
less  sum  than  was  claimed  to  be  due,  and  a  Judgment  was  so  entered. 
There  being  a  doubt  about  the  marketability  of  the  title,  it  was  advertised 
for  sale,  subject  to  contingent  rights.  The  remaindermen  moved  for  an 
order  that  the  premises  be  sold  clear  of  incumbrances,  or  the  agreement 
set  aside,  and  the  action  restored  for  trial.  Plaintiff  opposed  the  motion, 
but  the  premises  were  ordered  to  be  sold  clear  of  incumbrances.  There- 
after it  was  adjudicated  that  the  purchaser  could  not  obtain  a  marketable 
title,  owing  to  the  interests  of  the  infant,  and  plaintiff  then  obtained  an 
order  vacating  the  agreement  Held,  on  appeal  from  such  order  by  the 
remaindermen,  that  the  infant  should  be  brought  in  and  have  his  rights 
determined  on  all  the  facts,  and  that,  under  the  circumstances,  the  order 
should  be  afllrmed  after  modification,  providing  for  payment  of  costs  by 
plaintiff  subsequent  to  the  answer. 

Appeal  from  Special  Term,  New  York  County. 

Suit  by  the  New  York  Security  &  Trust  Company,  as  substituted 
trustees,  etc.,  and  another,  against  Rosalie  Shoenberg  and  others. 
From  an  order  vacating  a  compromise  agreement,  and  a  judgment  of 
foreclosure  and  sale  based  thereon,  Rosalie  Shoenberg  and  others  ap- 
peal.    Modified  and  affirmed. 

See  84  N.  Y.  Supp.  359. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHUN,  PAT- 
TERSON,  INGRAHAM,  and  LAUGHLIN,  JJ. 

Harold  Nathan,  for  appellants. 
Charles  B.  Samuels,  for  respondents. 

LAUGHLIN,  J.  This  is  an  action  to  foreclose  a  mortgage  for 
$12,000  given  in  1892,  and,  in  the  event  that  it  shall  be  deemed  invalid 
as  a  lien  upon  certain  estates  in  remainder  which  were  intended  to  be 
covered  thereby,  to  establish  an  equitable  lien  in  favor  of  the  plain- 
tiffs for  a  like  amount  by  restoring  certain  liens  discharged  by  moneys 
advanced  by  the  mortgagee,  and  by  subrogating  the  plaintiffs  to  the 
rights  of  the  owners  and  holders  of  such  liens.  After  issue  was  joined 
in  the  action,  the  remaindermen — ^who  were  all  of  age  then,  denied 
the  validity  of  the  mortgage  as  a  lien  upon  their  interests — ^and  the 
plaintiffs  entered  into  a  stipulation  by  which  the  plaintiffs  were  to 
liave  a  judgment  of  foreclosure,  declaring  the  mortgage  a  valid  lien 
as  against  all  the  defendants  for  $10,000,  without  interest.  This  was 
about  $3,000  less  than  the  indebtedness  secured  by  the  mortgage  and 
interest.    The  compromise  agreement  also  embraced  a  mortgage  for 
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$18,000  upon  other  lands  owned  by  the  same  parties,  and  given  at  the 
same  time  and  under  like  circumstances.  It  was  reduced  to  $14,000, 
without  interest.  The  case  came  on  for  trial,  the  stipulation  was  read 
in  lieu  of  other  evidence,  and  judgment  was  entered  in  accordance 
therewith.  It  was  expected  that  the  remaindermen  would  be  able  to 
raise  the  money  to  satisfy  the  mortgages,  and,  with  that  end  in  view, 
it  was  provided  in  the  agreement  that  the  sales  should  not  be  adver- 
tised until  after  the  expiration  of  90  days,  within  which  period  the 
plaintiffs  were  to  accept  the  amount  of  the  mortgages  as  thus  reduced 
in  full  satisfaction  thereof.  It  was  believed  by  all  the  parties  and  their 
counsel  that  good  title  could  be  given  under  the  foreclosure  judg- 
ments. The  remaindermen  endeavored  to  obtain  a  loan  upon  the 
mortgaged  property,  with  a  view  to  paying  off  the  mortgages.  Ob- 
jection to  the  title  was  made  by  certain  title  companies  upon  the 
ground  that  a  contingent  remainderman,  the  infant  son  of  the  defend- 
ant Jeffress,  was  not  joined  as  a  party  defendant,  and  the  remainder- 
men were  unsuccessful  in  their  efforts  to  obtain  a  loan.  This  alleged 
defect  of  title  was  brought  to  the  attention  of  counsel  for  the  plaintiffs, 
who  subsequently  caused  a  notice  of  sale  under  the  foreclosure  judg- 
ment to  be  published,  setting  forth  that  the  premises  would  be  sold 
^'subject  to  the  contingent  rights  or  claims,  if  any  there  be,  not  barred 
by  the  judgment  herein,  in  favor  of  any  persons,  born  or  unborn,  not 
parties  to  this  action,  claiming  as  heirs  of  Joseph  Rosenfield,  de- 
ceased, or  as  devisees  under  his  will."  Counsel  for  the  remainder- 
men thereupon  moved  for  an  order  directing  the  referee  to  discon- 
tinue the  publication  of  this  clause  in  the  notice  of  sale,  and  to  sell 
the  premises  free  and  clear  of  incumbrances,  and,  in  the  event  that 
this  could  not  be  done,  that  the  compromise  agreement  be  set  aside, 
and  the  decision  and  judgment  vacated,  and  the  action  restored  to  the 
calendar  for  trial  upon  the  issues  presented  by  the  pleadings.  The 
plaintiffs  opposed  this  motion— especially  the  alternative  relief  asked. 
The  court  directed  that  the  referee  omit  the  objectionable  clause  from 
the  notice  of  sale,  and  that  the  sale  be  made  free  and  clear  of  incum- 
brances. The  North  River  Savings  Bank,  owning  adjacent  lands, 
was  desirous  of  acquiring  these  premises.  Prior  to  the  sale  its  coun- 
sel conferred  with  counsel  for  the  plaintiffs  with  reference  to  this  al- 
leged defect  in  the  title,  and  made  suggestions  concerning  the  steps 
that  should  be  taken  to  cure  the  defect.  Upon  the  sale  the  prop- 
erty was  struck  off  to  the  North  River  Savings  Bank  for  the  sum  of 
$46,300,  but  it  subsequently  refused  to  take  title  upon  the  ground, 
among  others,  that  this  infant  was  not  made  a  party  defendant.  The 
plaintiffs  then  moved  to  compel  the  bank  to  complete  its  purchase. 
The  motion  was  granted  at  Special  Term,  but  the  order  was  reversed 
by  this  court  upon  the  ground  that,  on  account  of  the  omission  to 
make  the  infant  contingent  remainderman  a  party,  the  title  was  not 
marketable,  and  the  reversal  was  affirmed  by  the  Court  of  Appeals. 
New  York  Security  &  Trust  Company  v.  Schoenberg,  87  App.  Div. 
262,  84  N.  Y.  Supp.  359,  affirmed  in  177  N.  Y.  656,  69  N.  E.  1128. 
The  plaintiff  then  moved  for  an  order  vacating  the  compromise  agree- 
ment, and  the  decision  and  judgment  based  thereon.  This  motion 
was  granted,  and  the  remaindermen  appeal  from  the  order. 
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The  contention  of  the  appellants  is  that  the  object  of  the  compro- 
mise agreement  may  still  be  attained  by  bringing  in  the  infant  as  a 
party  defendant,  and  that,  the  plaintiffs  having  objected  to  the  relief 
they  now  ask,  the  appellants  sought  it,  and,  having  persisted  in  pro- 
ceeding with  the  action,  such  relief  should  not  be  awarded  now  on 
their  application,  especially  since,  for  the  reasons  stated,  it  is  unneces- 
sary. These  objections  are  not  without  merit.  The  difficulty,  how- 
ever, is  that,  while  we  see  no  obstacle  to  bringing  in  the  contingent 
remainderman,  yet  we  cannot  say  that  even,  if  he  should  be  brought 
in,  the  facts  and  circumstances  would  warrant  or  require  that  the 
guardian  ad  litem  be  authorized  to  enter  into  the  compromise  agree- 
ment in  behalf  of  the  infant.  That  would  require  a  consideration  of 
the  facts  at  issue,  and  a  forecast  of  the  probabilities  of  the  result  of 
the  litigation  if  continued.  Other  complications  affecting  the  market- 
ability of  the  title  might  arise  if  such  course  should  be  taken.  We  are 
therefore  of  opinion  that  it  would  be  better  to  allow  the  infant  to  be 
brought  in,  and  have  his  rights  determined  by  an  adjudication  upon  a 
consideration  of  all  the  facts,  rather  than  by  negotiations  for  a  set- 
tlement with  the  approval  of  the  court.  In  this  view,  the  fruits  of  the 
compromise  agreement  cannot  be  fully  realized.  It  appears  to  have 
been  entered  into  owing  to  a  mutual  mistake  or  misconception  of  the 
rights  of  the  parties,  and  we  are  of  opinion  that  it  should  be  vacated. 
The  decision  and  judgment,  of  course,  fall  with  it.  The  order  was 
granted  without  terms.  This  is  unjust  to  the  appellants,  who  were 
willing  and  anxious  that  this  very  relief  might  be  decreed  as  soon  as 
this  defect  of  title  was  brought  to  their  attention. 

The  order  should  therefore  be  modified  by  providing  that  it  is 
granted  upon  payment  by  the  plaintiffs  of  $10  costs,  and  of  all  taxable 
costs  of  the  action  subsequent  to  the  service  of  the  answer  to  date, 
and,  as  thus  modified,  affirmed,  with  disbursements  of  the  appeal  to 
the  appellants.    All  concur. 


WBINHANDLER  v.  EASTERN  BREWING  CO.  et  aL 
(Supreme  Ck)urt,  Appellate  Term.    June  23,  1904.) 

1.  Landlord  and  Tenant— Dibpobsession—Pboceedinos— Possession. 

In  a  proceeding  to  dlBpossess  defendant  as  a  tenant  holding  over,  the 
evidence  considered,  and  held  to  Bhow  that  defendant  was  in  poBsession 
of  the  premises  under  a  lease  made  by  plaintiff  to  a  third  person. 

2.  SAinC— ABBIGNMBNT  of  LEASE—FBEStTMPTIONS. 

Where  a  person  other  than  the  lessee  is  shown  to  be  in  possession  of 
leasehold  premises,  the  law  presumes  that  the  lease  has  been  assigned 
to  him,  and  that  the  assignment  was  sufficient  to  transfer  the  term  and 
satisfy  the  statute  of  frauds. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Summary  proceedings  by  Solomon  Weinhandler,  landlord,  against 
the  Eastern  Brewing  Company  and  others.  From  a  final  order  in  fa- 
vor of  defendants,  plaintiff  appeals.     Reversed. 

See  85  N.  Y.  Supp.  354. 


Digitized  by 


Google 


Sup.   Ct)  WEINHANDLEB  V.  EA8TEBN  BREWING  CO  X^ 

Argued  before  FREEDMAN,  P.  J.,  and  MacLEAN  and  SCOTT, 

JJ. 

Sampson  H.  Weinhandler,  for  appellant. 
Jay  C.  Guggenheimer,  for  respondent. 

PER  CURIAM.  Upon  a  reconsideration  of  this  case  we  are  of 
the  opinion  that  it  was  erroneously  decided  below,  in  that  the  justice 
felt  himself  constrained,  under  the  opinion  of  this  court  on  the  prior 
appeal,  to  grant  a  final  order  to  the  tenants,  whereas  the  new  testi- 
mony adduced  on  the  second  trial  was  sufficient  to  supply  the  defect 
pointed  out  in  our  former  opinion.  The  ruling,  however,  may  be  ex-* 
plained  if  the  new  testimony,  consisting  chiefly  of  documents,  and  its 
eflFects  under  the  authorities,  was  not  called  to  the  justice's  attention 
any  better  than  it  was  to  ours  on  the  first  argument  of  this  appeal. 

The  single  question  in  the  case  is  whether  the  defendant  the  East- 
em  Brewing  Company  was  in  possession  of  the  premises  involved  in 
this  action  under  the  lease  made  by  the  plaintiff  to  one  Horan,  or 
whether  it  was  merely  a  tenant  at  will  or  sufferance.  In  the  former 
case,  the  present  proceedings  were  properly  brought ;  in  the  latter,, 
the  statutory  notice  was  required  to  terminate  the  tenancy.  Wein- 
haner  v.  Eastern  Brew.  Co.  (Sup.)  86  N.  Y.  Supp.  354.  On  the  first 
trial  neither  landlord  nor  tenant  busied  themselves  much  with  the 
devolution  of  the  original  lease  to  Horan  made  in  May,  1893,  for  10 
years,  and  the  rights  and  liabilities  of  the  parties  thereunder.  The 
defense  then  relied  on  substantially  conceded  the  possession  under  the 
lease,  but  resisted  dispossession  on  the  plea  of  an  oral  promise  to 
grant  a  lease  for  another  year.  This  was  the  sole  issue  submitted  to 
the  jury,  and  was  promptly  resolved  against  the  defendants.  On 
appeal  we  held  that  it  was  still  open  to  defendants  to  question  the 
devolution  of  title,  that  the  plaintiff's  proof  went  no  further  than 
establishing  the  conventional  relation  of  landlord  and  tenant  by  the 
receipt  of  rent,  and  that  to  save  these  proceedings  he  must  connect 
the  defendants'  possession  with  the  Horan  lease.  We  are  of  the 
opinion  that  this  has  been  done  both  as  a  matter  of  fact  and  law. 

By  various  mesne  assignments,  with  which  we  need  not  now  con- 
cern ourselves,  the  Horan  lease  came  into  the  possession  of  the 
Colonial  Brewery.  Up  to  that  point  there  can  be  no  question  but 
that  possession  was  under  the  lease.  At  the  first  trial  an  assign- 
ment of  the  lease  by  the  Colonial  Brewery  was  shown,  without. . 
tracing  title  back  to  it.  At  the  second  trial  a  reassignment  was 
shown  by  the  assignee  to  the  Colonial  Brewery  Conipany,  together 
with  a  lease  to  another  party  of  a  portion  of  the  premises  made  some 
time  thereafter,  and  which  is  only  consistent  with  possession  under 
the  lease. 

The  assets  of  the  Colonial  Brewery  were  sold  in  bankruptcy  un« 
der  a  bill  of  sale,  in  evidence  on  the  second  trial,  to  the  defendants 
Katz  and  Stein,  who  at  the  time  and  since  were,  and  have  been  re- 
spectively, the  president  and  the  secretary  and  treasurer  of  the  de- 
fendant brewing  company.  This  bill  of  sale,  while  not  in  words 
specifying  the  Horan  lease,  unquestionably  conveys  it,  if  title  there- 
89N.Y.S.— 2 
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to  was  theretofore  in  the  Colonial  Brewery.  The  record  shows 
that  the  Colonial  Brewery  had  title.  The  appointment  of  the  re- 
ceiver in  bankruptcy  did  not  terminate  the  relation  of  landlord  and 
tenant.  They  took  the  unexpired  term  of  the  lease  as  an  asset  of 
the  bankrupt,  and,  when  in  their  bill  of  sale  they  sold  to  the  defend- 
ants Katz  and  Stein  all  the  "property,  assets,  and  effects  of  the  said 
Colonial  Brewery,"  it  divested  the  latter  of  the  assigned  lease,  and 
vested  title  in  the  purchasers.  In  view  of  the  form  in  which  the 
bill  of  sale  is  drawn,  it  is  unimportant  that  the  lease  is  not  specif- 
ically set  out  in  the  schedule.  The  schedule  assumes  merely  to 
set  out  certain  items  of  movable  personalty  as  to  which  there  might 
be  dispute  or  doubt  as  to  the  quantity.  That  this  is  the  correct 
construction  is  quite  apparent  from  other  parts  of  the  instrument. 
Thus  the  bankrupt's  loan  and  mortgage  accounts  are  not  specified 
in  the  schedule,  and  yet  that  they  passed  under  the  previous  trans- 
fer of  all  the  "property,  assets,  and  effects"  is  apparent  by  certain 
provisions  in  sections  following  the  schedule,  which  do  not  in  terms 
sell  the  accounts,  but  assume  that  they  have  been  sold.  In  other 
words,  the  schedule  does  not  purport  to  be  a  complete  enumeration, 
but  merely  to  define  certain  items  of  personalty.  The  Horan  lease 
is  not  excepted  by  any  provision  of  the  bill  of  sale,  and  clearly 
passed  to  the  defendants  Katz  and  Stein.  That  'Katz  and  Stein 
bought  on  behalf  of  the  defendant  Eastern  Brewing  Company  is  not 
reasonably  open  to  question  on  the  state  of  the  record.  At  the  first 
trial  it  was  conceded  that  such  tenancy  as  existed  was  that  of  the 
brewing  company,  the  defense  being  that  a  renewal  of  one  year  had 
been  promised  to  the  brewing  company.  Rent  was  paid  by  the 
brewing  company  as  such  ;  it  had  entered  into  possession  ;  its  presi- 
dent admitted  that  it  had  bought  out  the  assets  of  the  Colonial 
Brewery.  Frequent  answers  of  the  president,  Katz,  both  on  direct 
and  on  cross-examination,  proceeded  on  the  assumption  and  recog- 
nition of  an  existing  lease  by  and  on  behalf  of  his  company.  With- 
out reviewing  the  testimony,  it  will  be  sufficient  to  say  that  we  be- 
lieve that  the  claim  of  proof  from  Horan  to  the  defendant  Eastern 
Brewing  Company  is  complete,  and  that  there  has  been  no  effective 
destruction  of  the  privity  of  estate  necessary  to  sustain  these  pro- 
ceedings. 

On  the  state  of  facts  now  disclosed,  we  think  the  case  of  Frank 
v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  122  N.  Y.  197,  25  N.  E.  332,  now 
first  sufficiently  called  to  the  court's  attention,  becomes  a  con- 
trolling authority.  This  case  answers  nearly  every  objection  raised 
by  respondents.  Their  own  citation  from  this  case  is  misleading, 
as  they  quote  as  authority  the  statement  of  a  principle  which  the 
court  qualifies  by  asserting  that  it  is  "open  to  question."  The  state- 
ment of  the  legal  proposition  actually  decided  in  that  case  may 
well  be  invoked  in  support  of  our  present  conclusion  on  the  facts 
as  now  developed.  "Where  a  person  other  than  the  lessee  is  shown 
to  be  in  possession  of  leasehold  premises,  the  law  presumes  that 
the  lease  has  been  assigned  to  him.  *  *  *  jt  further  presumes 
that  the  assignment  was  sufficient  to  transfer  the  term  and  satisfy 
the  statute  of  frauds.     *     *     *     The  appellant  company,  therefore, 
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under  the  facts  proved,  became  prima  facie  liable  as  assignee  of 
the  lease  during  the  period  that  it  operated  the  road.  This  involved 
the  obligation  to  perform  all  covenants  running  with  the  land  that 
were  broken  during  said  period,  including  the  covenant  to  pay  rent, 
or  that  which  stood  in  the  place  of  rent.  *  *  *"  Pages  219,  220, 
122  N.  Y.,  page  337,  25  N.  E. 

The  Frank  Case  is  also  authority  for  the  proposition  that,  while 
the  person  sought  to  be  charged  as  assignee  may  rebut  the  presump- 
tion by  proof  of  the  actual  facts,  yet  the  burden  is  on  him.  But  in 
that  case,  as  in  this,  "there  was  a  failure  to  meet  the  burden  of 
proof  resting  on  the  putative  assignee,  and  hence  the  presumption 
arising  from  possession  ripened  into  a  fact."  Page  220,  122  N.  Y., 
page  338,  25  N.  E. 

We  think  the  final  order  should  be  reversed  and  a  new  trial  or- 
dered, with  costs  to  the  appellant  to  abide  the  event. 


<96  App.  Div.  157.) 

SPONENBURG  v.  CITY  OF  GLOVERSVILLB. 

(Supreme  Court,  Appellate  Division,  Third  Department    June  80,  1901) 

1.  Injunction— Stay— PowEB  of  Court. 

Where  a  judgment  restraining  the  pollution  of  a  creek  with  sewage 
proTlded  that  the  injunction  should  be  suspended  until  January  29,  1903, 
and  that  defendant  should  have  leave  to  apply  to  the  Supreme  Court  for 
a  further  extension  for  such  reasonable  time  beyond  such  date  as  might 
be  necessary  for  the  obtaining  of  proper  legislation  or  the  establishment 
of  a  different  system  of  sewage  for  the  dty^  the  granting  of  an  extension 
for  a  year  after  the  date  specified  did  not  exhaust  the  court's  jurisdic- 
tion, nor  prevent  it  from  granting  further  extensions,  so  long  as  there 
was  reasonable  ground  therefor. 

2.  Same— Damages— Acceptance. 

Where  the  court  awarded  plaintiff  $16  as  damages,  and  directed  defend- 
ant to  pay  the  same  as  a  condition  to  granting  a  stay  of  an  injunction, 
plaintiff  was  not  bound  to  accept  such  sum  in  full  of  his  damages,  but 
was  entitled  to  decline  the  same  and  thereafter  have  his  damages  deter- 
mined by  a  jury  or  by  a  commission. 

Parker,  P.  J.,  dissenting. 

Appeal  from  Special  Term,  Montgomery  County. 

Action  by  George  H.  Sponenburg  against  the  city  of  Glovers- 
ville.  From  an  order  granting  a  further  stay  of  an  injunction  (87 
N.  Y.  Supp.  602),  plaintiff  appeals.    Affirmed. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

M.  D.  Murray  (Andrew  J.  Nellis,  of  counsel),  for  appellant. 
William  A.  McDonald,  for  respondent. 

SMITH,  J.  The  judgment  of  the  court  has  restrained  the  de- 
fendant from  polluting  the  waters  of  Cayadutta  creek  by  dischar- 
ging its  sewage  into  said  creek.  The  plaintiff  is  a  lower  riparian 
owner,  who  complained  of  the  acts  of  the  defendant  as  constitut- 
ing a  nuisance.  In  the  judgment  it  was  provided  that  the  injunc- 
tion was  suspended  until  January  29,  1903,  and  "that  the  defendant 
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should  have  leave  to  apply  to  this  court  at  a  Special  Term  to  have 
the  operation  of  said  judgment  further  suspended  for  such  reason- 
able time  beyond  January  29, 1903,  as  may  be  necessary  for  the  ob- 
taining of  appropriate  legislation  or  the  establishment  of  a  differ- 
ent system  of  sewage  for  said  city."  This  extract  from  the  judg- 
ment is  taken  from  the  affidavits  in  the  case.  The  original  judg- 
ment is  not  in  the  record.  On  the  31st  day  of  January,  1903,  an  or- 
der was  made  by  Justice  Houghton  for  the  further  suspension  of 
that  injunction  for  one  year  from  January  29,  1903.  The  order  here 
appealed  from  is  an  order  still  further  suspending  the  injunction 
for  a  year  from  January  29,  1904. 

To  this  order  the  appellant  makes  three  objections:  First,  that 
the  court  is  without  power  to  further  suspend  the  operation  of  the 
injunction.  The  argument  of  counsel  is  that,  the  right  reserved  in 
the  judgment  to  further  suspend  the  operation  of  the  injunction  for 
a  reasonable  time  having  been  once  invoked,  it  could  not  be  again 
invoked,  and  that  the  time  fixed  when  the  application  was  first 
made  must  be  deemed  final,  as  though  the  judgment  gave  no  fur- 
ther right  to  apply  for  a  suspension.  Without  discussing  the  inher- 
ent power  of  the  court  to  suspend  the  operation  of  its  judgment,  we 
have  no  doubt  that  the  right  given  by  the  judgment  itself  exists  so 
long  as  reasonable  ground  appears  for  the  further  suspension  of  the 
operation  of  the  injunction.  In  January,  1903,  it  was  no  more  pos- 
sible to  tell  absolutely  what  would  be  reasonable  further  time  than 
it  was  at  the  time  the  judgment  was  rendered.  The  nature  of  the 
right  itself  and  the  object  to  be  accomplished  thereby  clearly  mark 
the  extent  of  the  right,  as  a  right,  to  apply  so  often  as  reasonable 
ground  exists  therefor. 

The  appellant  still  further  objects  that,  even  though  the  court 
had  discretion,  the  facts  of  the  case  at  bar  were  not  such  as  to  war- 
rant its  exercise.  While  the  defendant  was  contributing  only  one- 
third  to  the  pollution  of  the  stream,  it  could  hardly  be  expected  to 
condemn  the  rights  of  the  lower  riparian  owners  for  which  it  might 
result  in  its  paying  practically  full  value.  The  only  alternative  was 
to  provide  some  system  that  should  care  for  the  sewage  in  such  a 
way  as  to  render  it.  unnecessary  that  it  should  be  cast  into  this 
stream.  It  is  not  clear  that  the  authorities  of  the  defendant  have 
acted  in  perfect  good  faith  in  yielding  obedience  to  the  judgment 
of  the  court.  Much  more  might  clearly  have  been  done  in  the  time 
allotted.  It  is  not  without  considerable  hesitation  that  we  have  de- 
termined to  affirm  the  order,  in  the  light  of  at  least  some  unneces- 
sary delay  in  the  defendant  in  conforming  to  the  judgment  of  the 
court.  It  should  be  borne  in  mind  that  the  courts  will  not  tolerate 
sloth  in  the  authorities  of  the  defendant  city  in  yielding  obedience 
to  its  judgment,  and,  if  once  satisfied  of  their  bad  faith  in  attempt- 
ing to  conform  to  the  judgment,  the  punishment  will  be  sure.  We 
should  find  it  difficult  to  approve  of  any  further  extension  than  the 
one  now  given,  unless  upon  facts  much  stronger  than  those  that  ap- 
pear in  the  defendant's  behalf  in  this  application. 

The  order  further  provides  that  this  injunction  is  further  sus- 
pended upon  condition  of  the  payment  of  $16  as  damages  to  the 
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plaintiff  and  of  $10  costs  of  the  motion.  The  plaintiff's  third  objec- 
tion to  this  order  is  that  the  court  has  no  right  to  determine  those 
damages,  but,  as  it  is  the  taking  of  private  property  for  public  use, 
the  plaintiff  had  the  constitutional  right  to  its  determination  by  a 
jury  or  by  a  commission  appointed.  The  answer  to  this  objection 
lies  in  the  fact  that  the  plaintiff  is  not  bound  to  accept  this  amount 
as  his  damage.  The  granting  of  an  injunction  by  a  court  of  equity 
rests  in  the  discretion  of  the  court.  It  may  be  conditioned  as  to  the 
court  shall  seem  proper.  As  a  condition  for  the  relief  granted  to 
the  defendant,  the  court  requires  a  tender  upon  its  part  of  what  it 
deems  to  be  the  damage  caused  to  the  plaintiff  by  the  granting  of 
that  relief.  Without  any  reservation  in  the  order,  the  plaintiff  still 
has  the  right  to  have  his  damage  assessed  under  the  constitutional 
provision. 

The  order  should  be  affirmed,  with  $10  costs  and  disbursements. 
All  concur,  except  PARKER,  P.  J.,  who  dissents. 


(96  App.  DlT.  45.) 

SWEET  V.  HOWELL. 

(Supreme  Court  Appellate  Division,  Third  Department    June  80,  1904.) 

1.  VsivDOB  AND  Vendee— Partial  Eviction  of  Vendee. 

Where  plalotiff  purchased  a  hotel  property,  and  also  an  easement  ap- 
purtenant thereto  of  a  right  to  take  water  from  a  spring  on  lands  adjacent 
the  loss  of  the  right  to  the  spring  by  foreclosure  of  a  mortgage  on  the 
premises  on  which  the  spring  was  located  constituted  a  partial  eviction. 

2.  Sams— Measubs  of  Dakageh. 

Plaintiff  could  recover  for  such  partial  eviction  only  such  part  of  the 
purchase  price  as  bore  the  same  ratio  to  the  whole  consideration  that 
the  right  to  which  title  failed  bore  to  the  value  of  the  whole  premises; 
and  It  was  error  to  Instruct  that  the  measure  of  damages  was  the  differ- 
ence between  the  purchase  price  and  the  value  of  the  premises  without 
the  right  to  use  the  spring,  and  to  exclude  evidence  offered  to  show  the 
value  of  the  property  at  the  time  it  was  conveyed  to  plaintiff  with  the 
right  to  the  spring,  and  its  value  without  the  right  to  use  the  spring 
annexed. 

Appeal  from  Trial  Term. 

Action  by  George  B.  Sweet  against  Joseph  Howell,  administra- 
tor of  Sophia  Howell,  deceased.  From  a  judgment  for  defendant, 
and  an  order  denying  new  trial,  plaintiff  appeals.    Reversed. 

On  April  1,  1896.  this  plaintiff  purchased  from  one  Sophia  Howell  a  hotel 
property,  consisting  of  about  two  acres  of  land,  in  the  town  of  Hillsdale.  Co- 
lumbia county,  and  also,  as  an  easement  appurtenant  thereto,  the  right  to 
take  water  from  a  spring  upon  lands  adjacent  to  such  two  acres.  Such  spring 
was  a  large  one,  furnishing  water  enough  to  supply  the  whole  premises  with 
all  needed  water ;  and  all  rights  necessary  to  utilize  and  maintain  the  spring 
were  made  appurtenant  to  the  hotel  property.  On  such  date  a  full-covenant 
warranty  deed  of  the  said  hotel  property  and  water  rights  and  privileges 
was  executed  and  delivered  by  her  to  this  said  plaintiff.  The  purchase  price 
of  such  property  was  $7,000.  Subsequently,  and  in  April,  1899,  the  plaintiff 
was  wholly  evicted  from  the  use  and  enjoyment  of  such  easement  and  water 
rights  by  the  foreclosure  and  sale  thereunder  of  a  certain  mortgase,  which 
was  a  lien  upon  the  premises  on  which  the  spring  was  located,  prior  and 
superior  to  the  said  Sophia  Howell's  title.  An  action  was  subsequently  brought 
by  the  plaintiff  against  his  said  grantor  to  recover  damages  for  such  eviction, 
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upon  her  covenants  of  seisin  and  for  quiet  enjoyment  Upon  her  death  pend- 
ing the  action,  the  defendant,  as  her  administrator,  was  snbstituted  as  de- 
fendant in  her  stead.  The  action  then  proceeded  to  trial  and  judgment,  and,, 
a  verdict  having  been  rendered  against  him  for  $2,075.80,  damages  and  costs, 
he  brings  this  appeal  from  the  judgment  entered  thereon,  and  from  the  order 
denying  a  new  trial  on  the  minutes  of  the  court 

Argued  before  PARKER,  R  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

J.  D.  Bell  (John  Cadman,  of  counsel),  for  appellant. 
A.  Frank  B.  Chace  &  Sons,  for  respondent. 

PARKER,  P.  J.  The  plaintiff,  having  been  actually  evicted  from 
so  much  of  the  property  conveyed  to  him  as  was  included  in  the 
casement  and  water  rights  described  in  his  deed  from  Sophia  How- 
ell, brings  this  action  for  a  breach  of  the  covenant  of  seisin  and  of 
warranty  for  quiet  enjoyment  which  such  deed  contained.  Had  the 
title  to  the  whole  of  the  property  therein  described  failed,  and  an 
eviction  followed,  his  measure  of  damages  would  have  been  the 
$7,000  paid  for  such  premises  and  interest  thereon.  Jenks  v.  Quinn, 
61  Hun,  434, 16  N.  Y.  Supp.  240 ;  Brown  v.  Allen,  73  Hun,  291,  294, 
26  N.  Y.  Supp.  299,  and  cases  there  cited ;  Utica,  C.  &  S.  V.  R.  R. 
Co.  v.  Gates,  8  App.  Div.  182,  183,  40  N.  Y.  Supp.  316.  But,  the 
title  having  failed  and  an  eviction  followed  to  the  extent  only  of  a  ^ 
portion  of  the  property  so  conveyed,  the  plaintiff  can  recover  such 
part  only  of  "the  original  price  as  bears  the  same  ratio  to  the  whole 
consideration  that  the  value  of  the  land  to  which  the  title  has  failed 
bears  to  the  value  of  the  whole  premises."  Hunt  v.  Raplee,  44  Hun, 
142,  155 ;  Brown  v.  Allen,  73  Hun,  294,  26  N.  Y.  Supp.  299 ;  Giles- 
v.  Dugro,  1  Duer,  336. 

The  respondent  claims  that  this  rule  is  not  applicable  to  this 
case,  because  it  is  not  one  of  a  "partial  eviction."  With  this  claim 
I  cannot  agree.  The  easement  from  the  use  of  which  the  plaintiff 
has  been  evicted  was  a  part  of  the  real  estate  conveyed.  It  formed 
a  material  part  of  the  property  for  which  the  $7,000  was  paid,  and 
by  being  deprived  of  its  use  he  has  been  evicted  from  a  portion  of 
the  very  real  estate  that  the  covenants  in  such  conveyance  under- 
took and  promised  to  secure  to  him.  Therefore  the  authorities 
above  cited  are  applicable ;  and  though  the  rule  is  an  arbitrary  one,- 
and  in  many  instances  far  from  just,  it  seems  to  be  controlling  in 
a  case  like  this.  The  theory  of  the  rule  is  that  when  loss  occurs 
through  failure^  or  a  partial  failure,  of  title  without  the  fault  of  the 
grantor,  only  the  purchase  price,  or  a  proper  proportion  of  the  pur- 
chase price,  may  be  recovered  back.  Applying  that  rule  to  this 
case,  a  manifest  error  was  committed  on  the  trial,  both  in  the  ad- 
mission of  evidence  offered  by  the  plaintiff  and  in  the  submission 
of  the  measure  of  damages  to  the  jury.  The  jury  were  told,  in  sub- 
stance, that  the  measure  of  damages  was  the  difference  between 
the  purchase  price  of  the  premises,  viz.,  $7,000,  and  their  value  with- 
out the  right  to  use  the  spring. 

So,  also,  the  plaintiff  was  allowed  to  ask  his  witnesses  to  this  effect: 
Assuming  that  the  hotel  property  with  the  easement  annexed  was 
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of  the  value  of  $7,000  on  April  3,  1899,  what  was  the  fair  market 
value  of  that  land  and  property  without  the  easement  appurtenant 
thereto?  To  this  rule  of  damages  the  defendant  constantly  object- 
ed, and  insisted  that  the  rule  above  cited  was  the  proper  one  to  be 
applied ;  and  to  that  end  he  offered  to  show  the  value  of  the  hotel 
property  at  the  time  it  was  conveyed  to  the  plaintiff  with  the  right 
to  use  the  spring  annexed,  and  also  what  was  its  value  without  the 
right  to  use  the  spring  annexed,  thus  giving  the  elements  from 
which  the  value  of  the  whole  premises  conveyed  and  of  that  part 
to  which  the  title  had  failed  could  be  ascertained.  With  these  two 
facts  before  the  court,  the  rule  of  damages  above  cited  could  be  ap- 
plied ;  without  them,  it  could  not  be  applied.  The  court,  however, 
excluded  all  proof  of  these  facts,  and  for  these  eiTors,  in  my  opin- 
ion, the  judgment  and  order  appealed  from  must  be  reversed. 

Jndgment  and  order  affirmed  on  the  facts  and  reversed  on  the  law,  and  new 
trial  granted,  with  costs  to  appellant  to  abide  the  writ    All  concnr. 


(96  App.  Div.  81.) 

NEWTON  V.  NEW  YORK  CENT.  &  H.  R.  R.  CO. 

(Supreme  Court,  Appellate  Division,  Third  Department    June  30,  1904.) 

1.  Master  and  Sebvaiti>— Safb  Appliancks—Dtttt  of  Inspbctioit. 

The  duty  of  a  railroad  company  to  use  reasonable  care  to  protect  its 
employes  from  injury  while  engaged  on  its  trains  embraces  an  obligation 
to  use  reasonable  care  in  furnishing  suitable  machinery,  keeping  It  in 
repair,  and  inspecting  it  to  discover  defects. 

2.  Samr— Delegation  to  SsBVAirr. 

Failure  of  a  master  to  exercise  reasonable  care  in  inspecting  its  appli- 
ances is  negligence,  though  tlie  inspection  is  committed  to  a  servant. 
8.  8aice— Inspection  or  CABd— Duty  of  Bbakehan— Contbibutobt  Neoli- 

OENCE. 

Where  a  railroad  company  inspects  cars  at  a  division  terminus  by  spe- 
cially designated  servants,  a  rule  requiring  brakemen  to  inspect  the  train 
does  not  impose  the  duty  of  Inspection  on  the  brakemen  equally  with  the  car 
inspectors,  or  constitute  them  fellow  servants,  and  a  failure  to  discover 
defects  which  might  constitute  negligence  in  the  car  inspectors  does  not 
necessarily  establish  contributory  negligence  on  the  part  of  the  brake- 
men, 
i.  Same— INJXTBIEB  to  Bbakeman— Evidence— Question  fob  Jitbt. 

In  an  action  against  a  railroad  company  for  personal  injuries  to  a 
brakeman,  caused  by  the  bursting  of  an  air  hose,  stopping  the  train,  so 
that  a  train  following  it  ran  into  it  evidence  considered,  and  held  to 
justify  submission  to  the  jury  of  the  issue  of  defendant's  negligence. 

Houghton,  J.,  dissenting. 

Appeal  from  Trial  Term,  Madison  County. 

Action  by  Ernest  Newton  against  the  New  York  Central  &  Hud- 
son River  Railroad  Company.  From  a  judgment  for  defendant,  and 
an  order  denying  a  motion  for  a  new  trial,  plaintiff  appeals.  Af- 
firmed. 

The  plaintiff,  a  brakeman  in  the  employ  of  the  defendant,  was  injured  on 
the  8th  day  of  May,  1900.  He  was  on  a  freight  train,  going  south  on  the 
Hudson  River  division  of  the  West  Shore  Railroad,  about  30  or  40  miles  south 
of  Ravena.    He  was  the  rear  brakeman.  and  his  principal  duty  was  to  pro- 
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tect  by  flagging  the  rear  end  of  the  train  whenever  stops  were  made.  When 
the  train  was  in  motion  he  rode  in  the  caboose.  Another  freight  train  was 
proceeding  south,  only  a  short  distance  behind  the  train  on  which  the  plain- 
tiff  was  employed-  The  distance  between  the  two  trains  as  they  proceeded 
south  varied  from  a  few  car  lengths  to  half  a  mile.  The  train  on  which  the 
plaintiff  was  employed  was  very  heavy,  and  a  short  time  before  the  accident 
the  engine  on  the  rear  train  "nosed  into"  the  first  train  and  assisted  it  at  a 
place  in  the  road  where  there  was  an  upgrade.  The  train  on  which  plaintiff 
was  employed  then  went  on  a  short  distance  ahead  of  the  rear  train,  but  as 
they  came  to  another  upgrade  the  rear  train  again  approached  the  first  train 
for  the  purpose  of  assisting  it  as  before.  Both  the  trains  were  running  from 
6  to  12  miles  an  hour.  The  plaintiff  was  in  the  cupola  of  the  caboose,  and 
just  before  the  engine  of  the  rear  train  reached  the  caboose,  or  Immediately 
thereafter,  one  piece  of  the  air  hose  connecting  cars  that  were  about  12  cars' 
distance  ahead  of  the  caboose  suddenly  burst,  and  the  first  train  came  imme- 
diately to  a  standstill,  resulting  in  the  plaintiff  falling  from  the  cupola  to 
the  floor.  The  engine  of  the  rear  train  smashed  the  caboose,  and  the  plain- 
tiff received  the  Injuries  for  which  this  action  is  brought 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

Hiscock,  Doheny,  Williams  &  Cowie  (A.  W.  Cowie,  of  counsel), 
for  appellant. 

Jones,  Townsend  &  Rudd  (E.  H.  Wells  and  Thomas  S.  Jones,  of 
counsel),  for  respondent. 

CHASE,  J.  The  duty  of  a  railroad  company  to  use  reasonable 
care  to  protect  its  employes  from  injury  while  engaged  upon  its 
trains  embraces  the  obligation  to  use  reasonable  care  in  furnishing 
suitable  machinery  in  the  first  instance,  and  to  keep  it  in  repair  so 
that  their  lives  may  not  be  exposed  to  unnecessary  peril.  The  duty 
of  proper  inspection  for  the  purpose  of  discovering  defects  which 
may  arise  from  use  is  a  part  of  the  duty  owing  by  the  company  to 
its  servants.  Bailev  v.  R.,  W.  &  O.  R.  R.  Co.,  139  N.  Y.  302,  34  N. 
E.  918;  Bailey  v.  D.  &  H.  Canal  Co.,  27  App.  Div.  305,  60  N.  Y. 
Supp.  87. 

.  Reasonable  care  involves  proper  inspection,  and  negligence  in  re- 
spect of  it  in  such  cases  as  this  is  the  negligence  of  the  master ;  and 
none  the  less  so  when  the  inspection  is  committed  to  a  servant. 
McGuire  v.  Bell  Telephone  Co.,  167  N.  Y.  208,  60  N.  E.  433,  52  L. 
R.  A.  437. 

Inspection  to  discover  whether  an  appliance  is  defective  is  as 
much  a  part  of  the  work  of  furnishing  safe  appliances  as  reparation 
after  the  defect  is  discovered.  Eaton  v.  N.  Y.  C.  &  H.  R.  R.  Co., 
163  N.  Y.  391,  57  N.  E.  609,  79  Am.  St.  Rep.  600. 

Where  a  railroad  company  has  assumed  to  inspect  cars  at  a  ter- 
minus of  a  division  of  its  road  by  servants  especially  designated  for 
that  purpose,  a  rule  of  the  company  requiring  brakemen  to  "look 
over  the  train  carefully  before  starting,  and  know  that  all  couplings, 
brakes,  and  running  gear  are  in  good  order,"  and  "inspect  the  train 
as  often  as  possible  during  the  trip,*'  does  not  impose  the  duty  of 
inspection  upon  the  brakemen  equally  with  the  car  inspectors,  and 
constitute  them  fellow  servants,  within  the  rule  exempting  the  mas- 
ter from  liability  for  the  negligence  of  the  co-servant;   and  a  fail- 
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ure  to  discover  defects  which  might  constitute  negligence  in  a  car 
inspector  does  not  necessarily  establish  contributory  negligence  on 
the  part  of  a  brakeman,  but  the  question  is  one  for  the  jury.  Eaton 
V.  N.  Y.  C.  &  H.  R.  R.  Co.,  supra. 

The  system  of  inspection  adopted  by  the  defendant  at  Ravena, 
so  far  as  it  related  to  the  air  hose,  included  a  test  by  the  engineer 
of  the  train,  which  was  made  by  putting  the  air  pressure  on  the 
pipes  and  hose,  and  "lapping  the  valve,"  which  would  show  to  the 
engineer  whether  the  pipes  or  hose  were  leaking.  The  system  of 
inspection  so  adopted  by  the  defendant  also  included  personal  ex- 
amination of  the  cars  and  appliances  by  car  inspectors  especially 
designated  for  the  purpose.  This  duty  is  described  by  the  foreman 
of  such  inspectors  at  Ravena  as  follows : 

"I  walked  over  the  train  on  each  side,  and  examined  the  cars  to  see  what 
eonditlon  they  were  in.  We  examined  them  with  oar  eyes — looked.  I  didn't 
feel  every  different  article,  to  see  if  it  was  all  right  We  looked,  and  our  ex- 
amination was  an  examination  of  eYer3rthing.  We  examined  hose  by  looking 
at  them,  bnt  not  by  feeling  of  them,  unless  they  were  in  bad  condition.  I 
mean  by  that  some  difficulty  that  appeared  by  looking  at  them,  and  some 
leak.** 

Notwithstanding  the  engineer  testified  that  he  made  the  test 
from  the  engine  while  at  Ravena,  and  did  not  discover  a  leak  in 
the  air  hose,  the  plaintiff  testifies  that  after  he  had  performed  other 
duties  described  by  him  he  heard  air  escaping  on  the  car  ahead  of 
the  caboose,  and  put  in  a  new  gasket  to  prevent  the  leak ;  that  he 
then  heard  air  escaping  from  the  second  car  from  the  caboose,  and 
put  in  a  new  air  hose  there,  where  he  found  one  broken,  and  that 
the  train  started  thereafter  before  he  could  get  back  to  the  caboose. 
There  is  no  evidence  that  plaintiflF  had  any  special  knowledge  of  air 
hose,  or  that  he  had  ever  received  any  instructions  from  the  defend- 
ant, or  any  person,  in  regard  thereto.  It  does  not  appear  that  the 
plaintiflF  had  any  time  or  opportunity  to  look  over  the  train  further 
than  he  did  examine  and  look  it  over,  or  that  he  would  have  known 
that  the  hose  was  defective  if  he  had  seen  it  before  the  accident. 
It  is  conceded  that  if  the  air  hose  that  burst  was  not  in  such  a  con- 
dition when  at  Ravena  as  to  indicate  to  a  prudent  and  competent 
inspector  that  it  was  not  reasonably  safe,  or  at  least  that  it  should 
have  a  further  and  more  careful  examination,  the  plaintiff  cannot 
recover.  The  plaintiff  insists  that  the  car  inspectors  at  Ravena 
wholly  omitted  to  inspect  any  of  the  cars  or  appliances  of  the  train 
before  it  started.  These  were  questions  of  fact  for  the  jury.  We 
think  there  was  sufficient  evidence  before  the  jury  to  sustain  their 
verdict. 

The  judgment  and  order  should  be  affirmed,  with  costs.  All  con- 
cur, exceot  HOUGHTON,  J.,  who  dissents. 
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VAN  WINKLE  t.  VAN  WINKLE  et  al. 


(Supreme  Court,  Appellate  Division,  First  Department    June  24,  1904.) 

1.  Debds— Recitals— Estoppel. 

A  recital  in  a  deed  that  the  grantors  therein  are  each  possessed  of  a 
certain  interest  estops  the  grantors  and  their  priyies  in  blood,  law,  and 
estate  from  asserting  otherwise. 

2.  SAMI&-O0KVETANCE     OF    LAND     ABUTTING     ON     HIGHWAY— OWNEBSHIP     OF 

Highway— OoNVBTANCE— Presumption. 

Where  one  conveys  land  abutting  on  a  highway,  the  fee  of  which  is  in 
him,  the  presumption  is  against  a  reservation  of  the  fee,  and  such  pre- 
sumption is  only  overcome  by  express  words  which  show  an  intent  to 
exclude  the  highway  from  the  subject-matter  of  the  grant ' 

3.  Same— Conveyance  of  Highway— Constbuction  of  Deed. 

The  owner  of  a  tract  of  land  owned  the  fee  of  a  public  way,  crossing 
the  land,  and  his  heirs  gave  deeds  among  themselves,  which  recited  that 
the  parties  were  proprietors  as  tenants  in  common  of  all  the  land,  and 
the  tracts  abutting  on  the  public  way  were  described  as  ^'running  to  and 
thence  along  the  way."  Held,  that  the  fee  of  the  way  was  conveyed  in 
the  deeds  of  the  parcels  abutting  on  the  way. 

O'Brien,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Partition  by  Mary  S.  Van  Winkle  against  Grace  B.  Ruggles  and 
others.    From  the  judgment,  defendant  Ruggles  appeals.    Affirmed. 
See  80  N.  Y.  Supp.  612. 

The  parcel  is  about  248  feet  long  and  37  feet  wide.  It  is  situate  in  a  por- 
tion of  what  was  formerly  called  "Cross  Road  to  Harlem,"  and  is  designated 
"A"  on  the  following  map. 


The  respondents  claim  that  they  are  the  owners  of  said  tract,  having  ac- 
quired the  same  by  mesne  conveyances  from  Hugh  Williamson  and  the  heirs 
at  law  of  Charles  Ward  Apthorpe,  deceased,  while  the  appellants  claim  an 
undivided  interest  therein  as  heirs  at  law  of  said  Apthorpe.  Certain  Issues 
of  fact  raised  by  the  pleadings  were  tried  before  a  jury,  where  a  verdict  was 
rendered  in  favor  of  the  plaintiff  and  the  respondent  Van  Winkle.  Subse- 
quently the  case  came  on  for  trial  at  Special  Term,  where  a  judgment  was 
rendered  sustaining  the  claim  of  tiie  plaintiff  and  the  respondent  Van  Winkle, 
and  adjudging  that  the  appellants  do  not  own  and  have  no  interest  in  said 
tract.  The  appeal  is  from  that  judgment,  and  Involves  also  a  review  of  the 
trial  had  before  the  jury,  and  an  order  denying  a  motion  for  a  new  trial. 
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Argued  before  HATCH,  McLAUGHLIN,  PATTERSON, 
O'BRIEN,  and  LAUGHLIN,  JJ. 

James  A.  Deering,  for  appellants  Ruggles  and  others. 
Edward  R.  Volmer,  for  appellants  Hamilton  and  others, 
Edward  Mitchell,  for  respondent  Mary  S.  Van  Winkle. 
Henry  F.  Miller,  for  respondent  Elizabeth  M.  Van  Winkle. 

Mclaughlin,  J.  in  and  prior  to  1786,  Charles  Ward  Ap- 
thorpe  owned  a  tract  of  land  of  about  200  acres,  through  which,  ex- 
tending north  and  south,  was  a  public  thoroughfare  called  the 
"Bloomingdale  Road,"  from  which  on  the  west  to  the  Harlem  Com- 
mons on  ^e  east  extended  a  public  way  designated  "Cross  Road  to 
Harlem,"  or  "Apthorpe's  Lane,"  or  "Jauncey's  Lane."  The  fee  of 
this  cross-road  or  lane  was  in  Apthorpe,  and  the  parcel  of  land  the 
title  to  which  is  the  subject-matter  of  this  litigation  is  a  portion  of 
that  roadbed.  In  1785,  Apthorpe  mortgaged  all  of  his  land  lying 
east  of  the  Bloomingdale  Road  to  the  Marine  Society  of  the  City 
of  New  York  for  $2,500,  which  at  the  time  of  his  death  (May,  1797) 
remained  unpaid.  He  died  intestate,  leaving  him  surviving  nine 
children  (among  whom  were  two  daughters,  Ann  and  Charlotte, 
the  latter  having  married  John  C.  Vandenheuvel),  and  two  grand- 
children, the  issue  of  a  deceased  daughter,  who  had  married  Hugh 
Williamson.  Subsequent  to  the  death  of  Apthorpe,  the  Marine  So- 
.  ciety  commenced  an  action  to  foreclose  its  mortgage,  to  which  the 
administrator  of  Apthorpe's  estate,  and  Hugh  Williamson,  as  guar- 
dian of  the  two  grandchildren,  were  made  parties.  The  action  re- 
sulted in  a  sale  of  the  land  covered  by  the  mortgage  by  the  sheriff 
of  the  county  of  New  York,  at  which  Williamson  became  the  pur- 
chaser, paying  therefor  $51,000.  After  deducting  the  amount  due 
upon  the  mortgage,  together  with  the  costs  and  expenses  of  the 
sale,  the  balance  was  paid  to  the  administrator,  and  by  him  distrib- 
uted among  those  entitled  thereto.  In  pursuance  of  the  sale,  the 
sheriff,  on  the  23d  of  April,  1799,  delivered  to  Williamson  a  deed, 
absolute  in  form,  of  the  entire  tract  sold. 

It  is  contended  by  the  appellants  that  the  record  title  to  the  land 
in  question  became  vested  in  Williamson  under  this  deed,  but  they 
assert  he  purchased  it  as  trustee  or  agent  of  the  Apthorpe  heirs,  and, 
in  subsequently  dealing  with  it,  acted  in  the  same  capacity.  Upon 
this  issue  and  another  raised  by  the  pleadings  a  jury  trial  was  had, 
at  the  conclusion  of  which  the  court  directed  a  verdict  that  William- 
son, in  making  the  purchase,  did  not  act  as  the  agent  or  trustee  of 
the  Apthorpe  heirs,  nor  did  he,  in  subsequently  disposing  of  the 
land  purchased,  or  any  part  of  it,  do  so  for  their  benefit.  An  excep- 
tion was  taken  to  the  ruling,  and  this  is  one  of  the  questions  sought 
to  be  reviewed  on  the  appeal.  The  conclusion  at  which  we  have 
arrived  renders  it  unnecessary  to  determine  whether  the  exception 
was  well  taken,  because  if  it  be  assumed  that  it  were,  and  that  Wil- 
liamson did  in  fact  take  title  as  the  representative  of  or  agent  for 
the  Apthorpe  heirs,  it  does  not  aid  the  apoellants,  and  therefore 
they  could  not  have  been  injured  by  it. 
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This  brings  us  to  the  consideration  of  the  real  question  in  the 
case,  and  that  is  whether  the  plaintiff  and  the  respondent  Van  Win- 
kle have,  as  the  trial  court  held,  acquired  by  mesne  conveyances  the 
title  to  the  parcel  in  question.  The  fact  is  not  disputed  that  in  May, 
1801,  a  map  was  made  by  Benjamin  Taylor,  similar  to  the  one  set 
out  in  the  statement  preceding  this  opinion,  of  the  lands  of  which 
Charles  Ward  Apthorpe  died  seised,  and  that  conveyances  thereaft- 
er made  of  said  land,  either  by  Williamson  or  the  Apthorpe  heirs, 
were  with  reference  thereto.  Nor  do  we  think  it  can  be  seriously 
disputed  that  the  plaintiff  and  the  respondent  Van  Winkle  have  ac- 
quired in  the  parcel  in  question  whatever  interest  Charlotte  Van- 
denheuvel  had  as  the  owner  of  lot  6,  Ann  Apthorpe  as  the  owner  of 
lot  8,  and  the  Jaunceys  as  owners  of  the  lot  sold  to  them.  Each  of 
said  lots  is  designated  on  the  Taylor  map  referred  to.  If,  therefore, 
Charlotte  Vandenheuvel,  Ann  Apthorpe,  and  the  Jaunceys  acquired 
title  to  the  parcel  in  question  by  virtue  of  the  conveyance  to  them 
of  their  respective  lots,  the  plaintiff  and  the  respondent  Van  Win- 
kle now  have  such  title,  because  the  subsequent  conveyances  were 
sufficient  to  place  in  them  whatever  title  the  original  parties  had. 

The  first  conveyance  in  point  of  time  is  the  one  to  the  Jaunceys. 
It  bears  date  the  1st  of  August,  1799.  The  grantors  therein  named 
are  Hugh  Williamson  and  all  of  the  heirs  of  Charles  W.  Apthorpe, 
except  one,  whose  interest  had  apparently  been  acquired  by  one  of 
the  others.    The  land  conveyed  is  described  as  follows: 

"BeginnlDg  at  the  corner  of  a  field  at  the  Junction  of  Bloomingdale  Road 
with  a  cross  road  that  leads  to  Harlem ;  thence  running  along  the  Blooming- 
dale  Road  south  ♦  ♦  ♦ ;  then  east ;  ♦  ♦  ♦  then  north  ♦  ♦  ♦ ;  then 
east;    ♦    ♦    ♦;    then  north    •    ♦    ♦;    then  west  to  the  beginning." 

In  this  conveyance  a  covenant  is  inserted  to  the  effect  that  each 
grantor  is  the  owner  of  an  undivided  one  tenth  part,  except  one, 
who  is  the  owner  of  two  undivided  tenth  parts,  having  apparently 
acquired  one  tenth  from  one  of  the  other  Apthorpe  heirs ;  and  a  fur- 
ther covenant — 

"That  they,  the  said  parties  of  the  first  part,  are  respectively  seized  in  the 
parts  or  proportions  hereinabove  particularly  specified  of  a  sure,  absolute  and 
indefeasible  estate  of  inheritance  in  fee  simple  of,  in  and  to  the  said  tract" 

This  covenant  unquestionably  estopped  all  of  the  grantors,  and 
all  persons  claiming  under  them,  from  thereafter  claiming  that  their 
respective  interests  were  not  as  therein  stated.  The  general  rule 
is  that  a  recital  in  a  deed  of  a  material  fact  is  binding  and  conclu- 
sive upon  the  parties,  and  those  claiming  under  them  as  privies  in 
blood,  in  estate,  or  in  law.  Demeyer  v.  Legg,  18  Barb.  14;  Jack- 
son V.  Parkhurst,  9  Wend.  209 ;  24  Am.  &  Eng.  Enc.  of  Law  (2d 
Ed.)  60. 

The  other  two  conveyances,  one  to  Charlotte  Vandenheuvel  and 
the  other  to  Ann  Apthorpe,  bear  date  the  30th  of  November,  1802. 
In  the  former,  the  land  conveyed  is  lot  6  on  the  Taylor  map,  and  de- 
scribed as  follows : 

"Beginning  at  a  stake  by  the  fence  on  the  Cross  Road  leading  to  Harlem, 
•    •     •;    tlience    ♦    •    ♦    norUi    ♦     ♦    ♦    to  lot  number  five;  thence  along 
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tbe  Bonthem  bouodary  of  lot  number  five  *  *  *  to  the  eastern  boundary 
of  lot  number  f onr ;  thence  by  lot  number  fonr  south  *  *  *  to  the  public 
road;  then  •  •  •  east  along  the  road  *  *  *  to  the  place  of  begin- 
ning." 

The  grantors  were  Williamson  and  all  the  Apthorpe  heirs,  except 
Charlotte,  and  one  other  who  had  apparently  died  without  issue. 
In  the  latter  the  land  conveyed  is  lot  8  on  said  map,  and  described 
as  follows : 

"Beginning  at  a  stake  by  the  fence  on  the  public  Gross  Road,  the  corner 
of  Mr.  Jauncey's  land;  thence  running  south  ♦  •  *;  thence  ♦  ♦  • 
west ;  thence  south    *    •    *    along  Mr.  Jauncey's  land ;  then    *    *    •    east 

•  ♦    ♦    to  a  stake    •    ♦    ♦    the  corner  of  lot  number  seven ;   thence  north 

•  ♦  ♦  to  the  public  road ;  then  •  ♦  •  west  along  the  public  road  •  ♦  • 
to  the  place  of  beginning." 

The  grantors  are  the  same  as  in  the  conveyance  to  Charlotte,  with 
the  exception  of  Ann,  who  took  Charlotte  s  place. 

It  will  be  observed  that  in  none  of  the  descriptions  is  the  starting 
pobt  or  boundary  of  the  land  conveyed  "on  the  side"  of  the  lane, 
and,  therefore,  even  an  inference  that  the  grantors  intended  to  ex- 
clude the  fee  therein  is  not  justified.  When  land  .is  described  as 
running  to  and  thence  alon^  a  highway,  the  boundary  of  the  land 
conveyed — the  grantor  owning  the  fee  of  the  roadbed — is  the  cen- 
ter. This  is  the  general  rule.  Matter  of  Ladue,  118  N.  Y.  213,  23 
N.  E.  465 ;  Matter  of  the  Mayor,  20  App.  Div.  404,  46  N.  Y.  Supp. 
832,  affirmed  in  165  N.  Y.  638,  49  N.  E.  1100.  There  is  a  legal  pre- 
sumption against  a  grantor  who  owns  the  fee  of  a  highway  on 
which  the  land  conveyed  abuts  intending  to  reserve  such  fee  to 
himself  (HoUoway  v.  Southmayd,  139  N.  Y.  400,  34  N.  E.  1047, 
1052),  and  such  presumption  is  only  overcome  by  express  words 
which  show  an  intent  to  exclude  the  highway  from  the  subject-mat- 
ter of  the  grant  (Potter  v.  Boyce,  73  App.  Div.  383,  77  N.  Y.  Supp. 
24,  affirmed  in  176  N.  Y.  551,  68  N.  E.  1123).  There  are  no  words 
in  any  of  the  conveyances  sufficient  to  overcome  the  presumption 
referred  to.  Not  only  this,  but  there  are  recitals  in  the  conveyances 
to  Charlotte  and  Ann  which,  as  it  seems  to  us,  conclusively  estab- 
lish an  intent  on  the  part  of  the  grantors  in  each  of  the  deeds  to 
convey  to  the  center  of  the  lane.    The  recitals  are : 

"Whereas  the  said  parties  ♦  ♦  ♦  are  the  proprietors  as  tenants  in  com- 
mon of  all  the  real  estate  whereof  Charles  Ward  Apthorpe  *  *  *  died 
seized  ♦  •  ♦  And  Whereas  the  said  parties  ♦  ♦  ♦  as  proprietors  of 
the  said  real  estate  did,  in  virtue  of  a  written  agreement  bearing  date  the 
ninth  day  of  May  in  the  year  one  thousand  eight  hundred  and  one,  proceed 
to  make  partition  of  the  said  real  estate  amongst  themselves,  And  Whereas, 
upon  such  partition,  the  lot  of  land  hereinafter  particularly  described  fell  to 
the  share  of  the  party  of  the  second  part: — Now,  Therefore,  this  Indenture 
Witnesseth,  that  in  order  to  carry  the  said  partition  into  effect,    *    *    *." 

This  recital  not  only  strengthens  the  presumption  above  alluded 
to,  but,  we  think,  establishes  an  intent  to  convey  to  the  center  of 
the  lane.  All  of  the  land  had  been  divided ;  the  part  included  in 
the  lane  was  not  reserved ;  hence  it  must  follow  that  it  was  intend- 
ed to  be  included  in  the  respective  conveyances  of  lots  abutting 
thereon.     The  conclusion  thus  reached  renders  it  unnecessary  to 
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take  into  consideration  the  deed  from  Williamson  to  Charlotte  Van- 
denheuvel  dated  November  16,  1802. 

Other  errors  are  alleged,  but  after  an  examination  they  do  not 
seem  to  be  of  sufficient  importance  to  be  here  considered. 

The  judgment  appealed  from  should  be  affirmed,  with  costs.  All 
concur,  except  O'BRIEN,  J.,  who  dissents. 

O'BRIEN,  J.  I  dissent,  and  think  that  under  the  authorities  the 
deeds  in  question  cannot  be  said  to  convey  to  the  center  of  the  lane ; 
that  the  descriptions  of  the  deeds  expressly  limit  the  boundary  to 
the  side  of  the  road ;  and  that  the  surrounding  circumstances  show 
that  in  the  partition  the  parties  purposed  to  reserve  to  themselves 
the  fee  of  the  cross-road  or  lane. 

The  prevailing  opinion  concedes  the  rule  of  law  that,  where  a 
deed  states  that  the  starting  point  or  boundary  of  the  land  conveyed 
is  "on  the  side"  of  a  road,  the  inference  that  the  grantors  intended 
to  exclude  the  fee  thereof  is  justified.  Thus  in  Kings  County  Fire 
Ins.  Co.  V.  Stevens,  87  N.  Y.  287,  41  Am.  Rep.  361,  it  was  said  (page 
292,  87  N.  Y.,  41  Am.  Rep.  361)  : 

"In  the  case  before  us  the  starting  point  of  the  description  Is  on  the  south- 
erly side  of  the  Wallabout  Bridge  tload,  and  the  exact  point  of  beginning 
is  fixed  by  the  reference  to  the  lands  of  Skillman.  The  other  lines  are  de- 
scribed by  courses  and  distances,  and  the  third  course  gives  the  length  of 
that  line  in  feet  to  the  road,  which  we  think  fairly  imports  that  the  meas- 
urement is  to  the  side  of  the  road;  and  the  fourth  course  is  along  the  road, 
ntc,  to  the  place  of  beginning.  We  think  the  roadbed  was  excluded  by  the 
terms  of  the  description,  within  the  cases  of  Jackson  y.  Hathaway,  15  Johns. 
447  [8  Am.  Dec.  26S] :  English  v.  Brennan,  GO  N.  Y.  609 ;  White's  Bank  of 
Buffalo  V.  Nichols,  f>4  N.  Y.  65.  In  Jackson  v.  Hathaway  the  description  was, 
*Beginning  at  a  certain  stake  by  the  side  of  the  road  ♦  ♦  ♦.'  In  English 
V.  Brennan  the  description  was,  'Beginning  at  the  southwesterly  corner  of 
Flushing  and  Clermont  avenues    ♦    ♦    ♦.*    In  White's  Bank,  etc.,  v.  Nichols, 

•  •  •  the  grant  •  •  •  describes  the  granted  premises  as  commencing 
at  *the  Intersection  of  the  exterior  lines  of  two  streets  ♦  ♦  ♦.'  In  the  Nich- 
ols Case  the  court  said:  'The  point  thus  established  is  as  controlling  as  any 
monument  would  have  been,  and  must  control  the  other  parts  of  the  descrip- 
tion ;  all  the  lines  of  the  granted  premises  must  conform  to  the  starting  point 
thus  designated.' " 

When  we  examine  the  descriptions  in  the  deeds  under  consider- 
ation, we  find  that  each  refers  to  a  definite  point  which  is  by  the 
side  of  the  road.  Thus  in  the  conveyance  to  Charlotte  Vanden- 
heuvel,  the  words  are: 

"Beginning  at  a  stake  by  the  fence  on  the  cross  road  leading  to  Harlem 
fifty  links  from  the  southeast  corner  of  the  fence,  thence  running  north 

•  ♦  ♦  parallel  to  the  boundary  fence  to  lot  No.  5 ;  thence  •  ♦  •  to  the 
eastern  boundary  of  lot  No.  4 ;  thence  ♦  •  ♦  south  ten  chains  sixty  links 
to  the  public  road ;  then  ♦  ♦  •  along  the  road  ♦  ♦  ♦  to  the  place  of 
beginning." 

This  description  is  almost  identical  with  that  stated  in  the  Ste- 
vens Case,  supra,  for,  although  there  the  words  used  are,  "begin- 
ning at  a  point  on  the  southerly  side  of  the  Wallabout  Bridge 
Road,"  and  thus  the  side  of  the  road  is  mentioned,  here  the  point 
is  **by  the  fence  on  the  cross  road,"  which  fixes  it  none  the  less  defi- 
nitely on  the  side  of  the  road.    Here,  as  there,  the  third  course  is 
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a  measured  distance  "to  the  public  road/'  and  the  fourth  "along  the 
road  *  *  *  to  the  place  of  beginning."  It  follows  that  the 
deed  did  not  in  terms  convey  to  the  center  of  the  lane,  but  that  the 
north  half  of  the  roadway  was,  by  the  description  of  the  deed,  ex- 
pressly excluded,  and  hence  the  fee  thereto  did  not  pass  to  Char- 
lotte Vandenheuvel.  The  plaintiff,  therefore,  acquired  no  title  to 
the  northern  half  of  the  property  here  in  dispute. 

The  descriptions  in  the  two  deeds  conveying  land  on  the  south 
side  of  the  road  are  equally  explicit  in  excluding  the  roadbed.  The 
land  conveyed  to  Ann  Apthorpe  is  described  as  "beginning  at  a 
stake  by  the  fence  on  the  public  cross  road,  the  corner  of  Mr.  Jaun- 
cey*s  land,  thence  running  south,"  and,  finally,  "to  the  public  road, 
then  *  *  *  west  along  the  public  road  *  *  *  to  the  place 
of  beginning."  This  deed  not  only  shows  the  starting  point  of  this 
land  to  have  been  on  the  side  of  the  road,  but  it  fixes  "the  comer  of 
Mr.  Jauncey's  land"  also  at  the  stake  by  the  side  of  the  road,  so  that 
the  following  description  in  the  Jauncey  deed  is  made  clear  and  cer- 
tain: 

''Beginning  at  the  comer  of  a  field  at  the  junction  of  the  Bloomlngdale  Road 
with  a  cross  road  *  *  *  thence  running  along  the  Bloomlngdale  Road 
sonth  ♦  ♦  •  then  east  ♦  ♦  ♦  then  north  ♦  •  ♦  then  east  ♦  ♦  ♦ 
then  north  eight  chains  ninety-two  links,  then    ♦    •    •    to  the  beginning." 

Evidently  the  "eight  chains  ninety-two  links"  terminated  at  the 
"stake  by  the  fence  on  the  public  cross  road"  mentioned  in  the  Ann 
Apthorpe  deed. 

In  HoUoway  v.  Delano,  139  N.  Y.  413,  34  N.  E.  1052,  this  Jauncey 
deed  was  under  consideration  with  respect  to  rights  acquired  in 
the  Bloomingdale  Road  thereunder,  and  Judge  Gray,  writing  the 
opinion,  says : 

"We  are  Inclined  to  the  view  that  the  descriptive  monuments  or  starting 
points  for  the  boundary  line  cannot  be  fixed  in  the  center  of  the  Bloomlng- 
dale Road  without  straining  too  much  the  language  used." 

The  case  was  decided,  however,  upon  other  grounds.  The  court 
was  divided  four  to  three,  and  one  of  those  who  concurred  was  of 
the  opinion  that  title  to  the  center  of  Bloomingdale  Road  passed 
under  the  deed.  In  that  case,  however,  the  Jauncey  deed  with  re- 
spect to  the  Bloomingdale  Road  was  not  as  clear  in  its  meaning  as 
it  is  with  respect  to  the  cross-road  or  lane,  when  examined  in  the 
light  of  tlie  Ann  Apthorpe  deed.  As  said  in  Potter  v.  Boyce,  73 
App.  Div.  383,  77  N.  Y.  Supp.  24,  affirmed  in  176  N.  Y.  551,  68  N. 
E.  1123: 

'•Whether  or  not  the  fee  of  an  adjacent  street  passes  by  a  conveyance  of 
abutting  property  is  a  question  of  Intention,  and  the  courts  are  justified  In 
looking  at  the  situation  of  the  property  and  the  cotemporaneous  acts  of  the 
parties,  including  the  conveyances  they  have  made  of  adjoining  property,  as 
well  as  the  description  contained  In  the  conveyance  In  question,  to  determine 
the  Intention  of  the  parties  making  the  conveyance." 

With  respect  to  the  general  situation  as  showing  intention,  the 
map  in  the  statement  which  precedes  the  prevailing  opinion  is  sug- 
gestive in  showing  that  the  parties  to  the  partition  purposed  to  re- 
serve to  themselves  the  fee  of  the  cross-road  or  lane.    Although  the 
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recitals  in  the  conveyances  state  the  intention  to  distribute  all  the 
estate,  the  location  of  the  lots  was  such  that  there  was  an  object 
in  retaining  the  fee  of  the  roadbed,  and  evidently  the  intention  was 
to  distribute  all  save  that  included  therein.  It  will  be  seen  from  the 
map  that,  in  addition  to  the  lots  of  land  herein  directly  involved 
which  were  conveyed  in  the  partition  to  the  Jauyiceys,  to  Ann  Ap- 
thorpe  (No.  8),  and  to  Charlotte  Vandenheuvel  (No.  6),  there  were 
other  lots,  numbered  2,  3,  4,  and  5,  conveyed  respectively  to  Charles, 
James,  Rebecca,  and  Eliza  Apthorpe,  and  that  lots  2,  3,  and  4  abut 
on  the  cross-road  or  lane,  whereas  lot  No.  5,  belonging  to  Eliza  Ap- 
thorpe, is  north  of  lot  No.  6,  belonging  to  Charlotte  Vandenheuvel. 
The  map  shows  a  road  leading  from  Eliza  Apthorpe's  lot  past  the 
Vandenheuvel  lot  to  the  cross-road  or  lane,  and  this  road  or  way, 
forming  a  means  of  access  to  the  lane,  was  provided  for  in  the  deed 
to  Charlotte  Vandenheuvel.  It  was  essential  to  Eliza  Apthorpe 
that  this  right  of  way  should  be  preserved,  and  to  the  other  lot 
owners  also  it  was  important  that  the  cross-road  should  remain  al- 
ways unobstructed. 

In  view,  therefore,  of  the  general  situation  and  the  location  of  the 
lots,  the  map  in  evidence,  and  the  descriptions  in  each  of  the  deeds, 
which  refer  to  the  side  and  not  to  the  center  of  the  road,  I  think  that 
the  fee  of  the  lane  did  not  pass  under  the  conveyances,  and  hence 
that  the  plaintiff  has  no  title  to  the  property  in  dispute.  Prom  this 
conclusion,  however,  it  does  not  follow  that  the  defendants  have  ti- 
tle to  the  land.  That  question  would  turn  upon  whether  the  heirs 
of  Williamson  or  the  heirs  of  Apthorpe  were  the  owners.  This  de- 
pends upon  whether  Williamson,  when  he  gave  the  deeds,  held  title 
in  his  own  name  or  as  trustee.  The  trial  court  directed  the  jury  to 
find  that  he  was  not  the  agent  or  trustee  of  the  heirs  of  Apthorpe ; 
but  in  view  of  all  the  evidence  presented  on  the  other  side,  there 
was,  I  think,  in  any  event,  a  question  of  fact  which  the  jury  should 
decide. 

For  the  reasons  stated,  I  dissent,  and  am  in  favor  of  reversal  of 
the  judgment  and  a  new  trial. 


(96  App.  Dlv.  61.) 

LA  GRANGE  v.  MERRITT. 

(Supreme  CJourt,  Appellate  Division,  Third  Department    June  80,  1904.) 

L.  Actions— Refekenci&—Theobt—Judqment--Objectionb— Estoppel. 

A  complaint  in  an  action  by  the  committee  of  an  incompetent  against 
X  the  executrix  of  the  incompetent's  deceased  committee  stated  a  cause  of 
action  for  conversion.  Defendant  failed  to  plead  that  trover  would  not 
lie,  and  made  no  objection  that  an  accounting  was  necessary  but  set  up 
by  way  of  counterclaim  sundry  items  of  indebtedness  claimed  to  be  due 
from  the  incompetent,  and  prayed  judgment  against  the  incompetent's  es- 
tate to  that  amount  The  case  was  tried  before  a  referee  as  an  action 
on  contract  and  a  judgment  rendered  for  an  amount  found  to  be  "due 
plaintiff  and  held  by  defendant  as  assets  of  the  lunatic's  estate  over  and 
above  all  counterclaims  established  by  defendant.  Held,  that  defendant 
could  not  object  to  the  regularity  of  such  judgment 
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2.  Same— Appeai/— Objections  not  Made  at  the  Tbial. 

Objections  to  a  provision  for  costs  in  a  Judgment  and  for  tlie  allowance 
of  an  execution  cannot  be  reviewed  when  raised  for  the  first  time  on  ap- 
peal 

Appeal  from  Judgment  on  Report  of  Referee.' 

Action  by  Myndert  La  Grange,  as  committee  of  the  person  and 
property  of  Harlan  La  Grange,  an  incompetent,  against  Magdalene 
I.  Merritt,  as  executrix  of  the  estate  of  Julia  La  Grange,  deceased. 
From  a  judgment  in  favor  of  plaintiff  on  a  referee's  report,  defend- 
ant appeals.    Affirmed. 

The  facts  are  substantially  the  same  as  stated  in  the  opinion  on 
former  appeal,  reported  in  88  App.  Div.  279,  84  N.  Y.  Supp.  1092. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

Jacob  W.  Clute  (Alonzo  P.  Strong,  of  counsel),  for  appellant. 
Loucks  &  Loucks,  for  respondent. 

PARKER,  P.  J.  Judging  from  the  complaint  in  this  action,  the 
plaintiff  intended  to  bring  an  action  for  the  wrongful  conversion  by 
che  deceased  committee,  Julia  La  Grange,  of  property  belonging^  to 
the  lunatic's  estate,  to  which  he  (the  plaintiff)  had  succeeded  as 
committee  upon  her  death.  If  he  had  recovered  upon  this  theory,. 
it  is  evident  that  this  judgment  could  not  be  sustained.  It  is  clear 
that  no  evidence  was  given  upon  the  trial  that  would  warrant  any 
such  action.  But  the  defendant,  in  answer  to  such  complaint,  has 
set  up  as  a  counterclaim  various  items,  some  consisting  of  debts 
claimed  to  be  due  from  the  lunatic  to  the  deceased  committee  indi- 
vidually, and  some  for  moneys  belonging  to  his  estate,  but  claimed. 
to  have  been  expended  by  her  as  his  committee.  To  these  counter- 
claims plaintiff  served  a  reply.  Thus  the  idea  of  an  action  for  a 
conversion  seems  to  have  been  abandoned,  and  the  plaintiff's  action,, 
whatever  it  was  really  intended  to  be,  seems  to  have  been  consid- 
ered as  one  based  upon  a  claim  arising  ex  contractu,  rather  than 
upon  one  arising  ex  delicto.  Upon  the  former  trial,  however,  be- 
fore the  referee,  he  made  no  finding  whatever  concerning  the  coun- 
terclaims. Although  the  several  items  were  litigated  upon  that  tri- 
al, no  decision  was  made  thereon — ^at  least  none  appeared  from  the 
record — and  it  was  not  apparent  but  that  all  such  counterclaims  had: 
been  disallowed  by  the  referee  on  the  ground  that  they  were  not 
properly  triable  in  the  action  so  set  forth  in  the  complaint.  The- 
case  was  therefore  sent  back  to  the  same  referee  for  his  decision 
upon  such  counterclaims.  88  App.  Div.  279,  84  N.  Y.  Supp.  1092. 
It  now  comes  back  to  us,  with  the  same  decision  as  to  the  plaintiff's 
right  to  recover  as  was  contained  in  the  former  report,  and  with  the 
additional  decision  that  none  of  the  items  set  forth  by  the  defend- 
ant in  her  counterclaims  have  been  established. 

As  suggested  above,  if  the  plaintiff's  action  is  to  be  deemed  one 
ex  delicto,  this  judgment  would  have  to  be  reversed.  But  upon  the 
issues  framed  by  the  parties,  and  tried  and  determined  by  the  court, 
I  am  of  the  opinion  that  such  judgment  should  not  be  disturbed. 
It  is  true  that  the  proper  method  of  determining  the  deceased  com- 
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mittee's  liability  to  the  estate  of  the  lunatic  would  be  by  an  adjust- 
ment and  settlement  of  her  accounts,  as  such,  before  the  proper  tri- 
bunal. In  such  a  proceeding  not  only  her  receipts  and  disburse- 
ments could  be  fully  fixed  and  allowed,  but  also  all  her  commissions 
and  proper  charges  for  services  rendered  could  also  be  adjusted. 
But  her  executor  in  this  action  has  not  only  neglected  to  plead  that 
the  action  of  trover  would  not  lie,  but  has  also  neglected  to  set  up 
that  such  a  proceeding  for  an  accounting  was  necessary  to  a  full  ad- 
justment and  determination  of  her  liability.  She  does  not  even  ask 
that  such  an  accounting  be  had  in  this  action,  but  she,  after  denying 
the  plaintiff's  claim,  sets  up  by  way  of  counterclaim  sundry  items  of 
indebtedness  claimed  to  be  due  from  the  lunatic  to  her,  and  asks 
for  judgment  against  the  lunatic's  estate  to  that  amount.  In  this 
respect  she  seems  to  assume  that  the  only  items  of  difference  be- 
tween the  deceased  committee's  estate  and  that  of  the  lunatic's  are 
the  several  items  claimed  by  the  plaintiff  to  be  owing  to  him  and 
the  various  items  on  the  other  side  set  up  in  the  counterclaim.  She 
seems  to  treat  these  items  as  the  whole  account,  both  debit  and 
credit,  between  the  parties,  and  to  be  content  that  the  judgment 
of  the  court  pass  upon  them  only.  Such  seems  to  have  been  the 
view  that  the  defendant  has  taken  of  the  situation ;  but,  be  that  as 
it  may,  the  issue  which  she  has  clearly  tendered  has  been  fully  tried 
in  this  action.  The  referee  has  found  that  the  deceased  committee 
did  receive  the  sum  of  $235.20  for  principal  and  interest  on  two  cer- 
tain promissory  notes  received  and  held  by  her  as  assets  of  the  luna- 
tic's estate,  and  the  further  sum  of  $72  as  the  value  of  certain  other 
nssets,  being  personal  property  either  sold  or  used  up  by  her,  and 
that  such  amounts  were  so  received  over  and  above  any  counter- 
claims or  expenditures  that  were  pleaded  or  established  by  the  de- 
fendant in  this  action ;  and  as  to  the  regularity  of  such  a  judgment 
I  cannot  see  that  she  has  any  cause  to  complain.  I  have  carefully 
examined  the  evidence  bearing  upon  the  facts  found  by  the  referee, 
and  upon  which  his  conclusions  are  based,  and  I  am  of  the  opinion 
that  they  sustain  the  judgment  so  directed  by  him. 

As  to  the  provision  for  costs,  and  the  allowance  of  an  execution, 
which  are  found  in  the  judgment,  those  questions  cannot  be,  for  the 
first  time,  raised  on  appeal.  See  Cunningham  v.  Hewitt,  84  App. 
Div.  114,  81  N.  Y.  Supp.  1102;  Syms  v.  Mayor,  etc.,  of  New  York, 
105  N.  Y.  154, 11  N.  E.  369.  However,  as  to  the  execution,  I  under- 
stand that  on  the  argument  hereof  the  respondent  conceded  that  its 
allowance  was  improper,  and  consented  that  the  judgment  be  mod- 
ified as  to  that. 

I  conclude,  therefore,  that  the  judgment  should  be  modified  by 
striking  therefrom  the  provision  allowing  execution,  and,  as  so 
modified,  it  should  be  affirmed,  with  costs  of  this  appeal.  AH  con- 
cur. 
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<96  App.  Div.  117.) 

SERGENT  V.  LIVERPOOL  &  LONDON  &  GLOBE  INS.  CO. 

(Supreme  Court,  Appellate  Divlflloiiy  Third  Department    June  80,  190i.) 

1.  iNSTTSAifCB— Knowledge  of  Agent—Bubden  of  Proof. 

In  an  action  on  an  insurance  policy  the  burden  is  on  plaintiff  to  show 
that  defendant's  agent  knew,  at  the  time  that  the  policy  was  issued,  that 
the  building  insured  was  on  leased  ground. 

2.  Same^— Evidence— SuFFiciENCT. 

In  an  action  on  an  insurance  policy,  evidence  held  insufficient  to  show 
that  defendant's  agent,  when  he  issued  the  policy,  had  knowledge  that 
the  building  insured  was  on  leased  ground. 

3.  Appeal— Review  of  Evidence— Fobmeb  Teials— Effect. 

.  The  principle  that,  where  a  case  has  been  tried  three  times  with  the 
same  result,  the  appellate  court  will  not  disturb  the  verdict  as  against 
the  weight  of  evidence,  has  no  application  to  a  case  where  the  verdict 
has  no  evidence  at  all  to  support  it 

Appeal  from  Trial  Term,  Otsego  County. 

Action  by  Adelbert  G.  Sergent  against  the  Liverpool  &  London 
&  Globe  Insurance  Company.  From  a  judgment  for  plaintiff,  and 
from  an  order  denying  a  new  trial,  and  from  an  order  granting 
plaintiff  an  extra  allowance  of  costs,  defendant  appeals.     Reversed. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

C.  H.  Thomas,  for  appellant. 
Andrew  G.  Washbon,  for  respondent. 

CHESTER,  J.  Under  the  decision  of  this  case  when  it  was  here 
upon  a  former  appeal  (66  App.  Div.  46,  73  N.  Y.  Supp.  120),  I  fail 
to  see  how  the  judgment  now  appealed  from  can  be  affirmed,  for 
the  reason  that  I  am  unable  to  find  any  substantial  difference  in 
the  facts  in  this  record  from  those  recited  in  the  opinion  upon  that 
appeal.  There  it  was  held  that,  where  the  agent  had  testified  that 
he  had  no  knowledge  or  information,  at  the  time  he  issued  the  pol- 
icy, that  the  building  insured  was  erected  upon  leased  land,  the 
jury  had  no  right  to  find,  in  the  absence  of  evidence  contradicting 
the  agent's  testimony,  that  he  had  any  such  knowledge.  It  ap- 
peared there,  as  here,  that  the  plaintiff  swore  that  he  told  the 
agent,  upwards  of  a  year  before  the  policy  in  question  was  issued, 
and  many  months  before  he  was  the  agent  of  this  defendant,  that 
the  building  stood  upon  leased  ground ;  but  the  only  evidence  upon 
this  trial  which  it  is  claimed  shows  or  tends  to  show  that  he  had 
any  such  knowledge  at  the  time  he  issued  the  policy  is  that  in  an 
interview  between  the  agent  and  the  plaintiff  and  his  counsel  in 
May,  1893,  shortly  before  the  first  trial  of  the  action,  the  agent 
said,  in  substance,  that  the  policy  in  question  was  the  first  one  he 
had  put  in  this  company,  and  whenever  he  insured  a  building  that 
stood  on  leased  land  now  he  put  it  in  the  policy;  that,  if  he  had 
put  it  in  this  policy,  the  company  would  have  been  responsible, 
and  the  lawsuit  saved.     This  was  said  after  the  answer  was  served, 

1 1.  See  Insurance,  vol.  28,  Cent  Dig.  §  165a 
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and  after  the  agent  had  been  fully  advised  that  the  building  was  on 
leased  land.  There  is  no  pretense  that  the  agent  said  at  that  time 
that  he  did  or  did  not  know  that  this  building  was  upon  leased 
ground  at  the  time  he  issued  the  policy.  About  all  that  can  be 
claimed  for  the  new  evidence  is  that  the  agent  admitted  that  when 
he  knew  a  building  was  on  leased  land  he  mentioned  it  in  the  pol- 
icy. This  evidence  is  not  at  all  inconsistent  with  the  agent's  claim 
that  he  did  not  know.  The  burden  was  on  the  plaintiff  to  show 
that  he  did,  and  that  burden  is  not  satisfied  by  such  evidence. 
When  it  is  borne  in  mind  that  the  only  information  which  Thomas, 
the  agent,  had,  according  to  the  plaintiff's  claim,  concerning  the 
property  being  upon  leased  ground,  was  communicated  to  hirp  over 
a  year  before  the  policy  was  issued,  and  long  before  Thomas  had 
been  commissioned  as  agent  of  the  defendant,  I  fail  to  see,  in  the 
face  of  his  denial  that  he  had  such  knowledge  at  the  time  he  issued 
the  policy,  anything  in  the  new  evidence  from  which  the  jury  could 
properly  find  that  he  in  fact  had  it. 

The  action  is  defended  also  on  the  ground  that  the  building  had 
been  vacant  and  unoccupied  for  more  than  10  days  previous  to  the 
fire,  without  a  written  consent  to  that  effect  indorsed  on  the  policy, 
and  that  a  condition  of  the  policy  made  it  void  in  such  case.  It 
was  claimed  on  the  part  of  the  plaintiff  that  at  the  same  interview 
in  which  he  told  the  agent  that  the  building  was  on  leased  ground 
he  also  told  him  that  this  factory  was  not  running  at  that  time,  and 
that  it  only  ran  as  he  could  make  satisfactory  arrangements  with 
the  patrons.  It  must  be  presumed  that  the  jury  have  found  that 
the  plaintiff  did  so  tell  Thomas,  but,  even  so,  that  conversation  re- 
ferred to  the  date  of  it ;  that  is,  that  the  factory  was  not  running 
at  the  time  of  the  interview,  and  only  as  he  could  make  satisfactory 
arrangements  with  the  patrons.  There  is  nothing  in  the  proof  to 
show  that  that  statement  referred  in  any  way  to  the  building  being 
vacant  at  the  time  of  the  issuing  of  the  policy,  over  a  year  there- 
after, or  at  the  time  of  the  fire ;  nor  is  there  a  particle  of  evidence 
in  the  case  from  which  the  jury  could  find  that  Thomas  knew  that 
the  building  was  vacant  or  unoccupied,  and  had  been  for  more  than 
10  days  prior  to  the  fire,  or  from  which  the  jury  could  have  found 
that  the  condition  of  the  policy  in  that  respect  was  waived. 

The  plaintiff  refers  to  the  case  of  Dorwin  v.  Westbrook,  11  App. 
Div.  394,  42  N.  Y.  Supp.  1123,  and  invokes  the  principle  that,  where 
a  case  has  been  tried  three  times,  and  upon  each  occasion  with  the 
same  result,  the  appellate  court  will  not  disturb  the  verdict  as 
against  the  weight  of  evidence,  but  will  allow  it  to  stand,  and  af- 
firm the  judgment.  But  that  principle  can  have  no  force  as  applied 
to  a  case  where  the  verdict  has  no  evidence  at  all  to  support  it, 

I  think,  following  the  decision  upon  the  former  appeal,  that  this 
judgment  and  the  orders  appealed  from  must  be  reversed,  and  a 
new  trial  granted,  with  costs  to  the  appellant  to  abide  the  event. 
All  concur. 
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In  re  GBNNBRT'S  ESTATE. 

(Supreme  Ck>iirt,  Appellate  Division,  First  Department    Jane  29,  lOOi.) 

1.  Aj>mini8tration— Ancillabt  Lettebs— Solvency  of  Estate— Nonbesident 
Applicant. 

Code  Civ.  Proc.  §  2698,  requires  that  citation  must  issue  to  all  resident 
creditors  before  ancillary  letters  of  administration  can  be  granted.  Sec- 
tion 2699  provides  that  on  the  return  of  the  citation  the  surrogate  must 
ascertain  as  nearly  as  possible  the  amount  of  debts  due  or  claimed  to 
be  due  from  the  testator  to  residents  of  the  state,  and,  before  ancillary 
letters  are  issued,  the  person  to  whom  they  are  awarded  must  give  bond, 
which  may,  in  the  discretion  of  the  surrogate,  be  limited  to  such  a  sum 
as  will  effectually  secure  the  payment  of  the  claims  of  resident  creditors. 
By  section  2701  discretionary  power  is  vested  in  the  surrogate  to  direct 
the  payment,  out  of  moneys  received  in  this  state  by  an  ancillary  ad- 
ministrator, of  such  debts  as  the  testator  owed  to  the  persons  residing 
In  the  state.  Held,  as  these  provisions  indicate  that  the  main  object  of 
granting  ancillary  letters  of  administration  is  to  protect  the  rights  of 
creditors  residing  in  this  state,  such  letters  should  not  be  issued  where 
tbe  person  applying  for  them  and  the  deceased  were  both  nonresidents, 
there  are  no  resident  creditors,  no  personal  property  is  situated  within 
the  state,  and  the  estate  is  solvent 
a.  Same. 

Code  Civ.  Proc.  S  2695,  providing  that  where  a  will  of  personal  prop- 
erty, made  by  a  person  who  resided  within  the  stete  at  the  time  of  the 
execution  thereof  or  at  the  time  of  his  death,  has  been  admitted  to  pro- 
bate where  it  was  executed,  or  where  the  decedent  resided  at  the  time 
of  liis  death,  the  Surrogate's  Court  having  jurisdiction  of  the  estate  must 
upon  application  made  as  prescribed  in  article  7,  c  18,  tit  S,  accompanied 
by  a  copy  of  the  will  and  of  the  foreign  letters,  if  any  have  been  issued, 
record  the  will  and  foreign  letters  and  issue  ancillary  letters,  when  read 
In  connection  with  other  sections  relating  to  ancillary  letters,  gives  the 
Surrogate's  Court  jurisdiction  to  issue  such  letters  only  upon  petition  of 
the  person  to  whom  letters  have  been  issued  in  another  state,  or  else  on 
the  petition  of  a  creditor  residing  in  this  stete. 

Appeal  from  Surrogate's  Court,  New  York  County. 

Application  by  one  Wuestner  for  letters  of  administration  with 
the  will  annexed  on  the  estate  of  Gottlieb  Gennert,  deceased.  From 
a  decree  granting  the  application,  the  executors  named  in  the  will 
appeal.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH- 
LIN,  O'BRIEN,  and  LAUGHLIN,  JJ. 

Charles  K.  Beekman,  for  appellants. 
C.  Ewald  Menzel,  for  respondent. 

McLaughlin,  J.  On  the  5th  of  March,  1901,  Gottlieb  Gen- 
nert died  in  the  state  of  New  Jersey,  of  which  he  then  was,  and  for 
many  years  prior  thereto  had  been,  a  resident.  He  left  a  last  will 
and  testament,  which  was  admitted  to  probate  by  the  surrogate 
of  the  county  of  Hudson,  in  the  state  of  New  Jersey,  on  the  29th 
of  March^  1901,  and  letters  testamentary  issued  to  the  executors 
therein  named,  who  have  since  and  now  are  acting  as  such.  On 
the  29th  of  December,  1903,  one  Wuestner,  then  a  resident  of  the 
state  of  New  Jersey,  presented  a  petition  to  the  Surrogate's  Court 
of  the  county  of  New  York,  praying  for  a  decree  awarding  letters 
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of  administration  with  the  will  annexed  to  him,  or  to  such  other 
person  or  persons  having  prior  right  thereto,  and  that  a  citation  be 
issued  to  persons  having  a  prior  right,  including  the  public  ad- 
ministrator of  the  county  of  New  York,  to  show  cause  why  such 
a  decree  should  not  be  made.  A  citation  was  issued  to  the  neces- 
sary parties,  on  the  return  of  which  the  executors  named  in  the 
will  appeared,  and  objected  to  the  granting  of  such  letters,  upon  the 
ground,  among  others,  that  it  appeared  from  the  petition  and  an- 
swer thereto  that  the  surrogate  of  the  county  of  New  York  did  not 
have  jurisdiction  to  grant  the  same.  The  objection  was  overruled, 
and  a  decree  entered  that,  unless  the  executors  named  in  the  will, 
or  some  one  of  them,  within  20  days  from  the  entry  of  the  decree, 
took  out  ancillary  letters  testamentary  upon  the  estate  of  the  de- 
ceased, then  and  in  that  event  the  application  of  the  petitioner  was 
granted,  and  ancillary  letters  of  administration  with  the  will  an- 
nexed should  thereupon  issue  to  him,  or  to  some  other  suitable  and 
proper  person,  as  the  surrogate  might  then  designate. 

It  is  from  this  decree  that  the  executors  have  appealed.  They 
assert  that  the  decree  is  invalid  principally  upon  the  ground  that 
upon  the  conceded  facts  the  Surrogate's  Court  did  not  have  juris- 
diction of  the  subject-matter,  and  therefore  had  no  power  to  make 
the  decree.  The  conceded  facts  are  that  the  testator  was  a  resident 
of  New  Jersey,  and  died  in  that  state ;  that  his  will  has  been  there 
probated,  and  letters  testamentary  issued  to  the  executors,  all  of 
whom  reside  therein ;  that  the  petitioner  is  now,  and  ever  since  the 
death  of  the  testator  has  been,  a  resident  of  that  state ;  that  there 
are  no  creditors  of  the  estate  of  the  deceased  residing  in  the  state 
of  New  York,  and  there  is  now  no  personal  property  within  such 
state;  that  the  estate  is  solvent.  In  connection  with  these  facts^ 
it  however  appears  from  the  petition  that  the  testator  left  real  es- 
tate in  the  state  of  New  York,  which  was  disposed  of  by  his  will,, 
and  at  the  time  of  his  death  had  personal  property  therein ;  that 
the  petitioner  is  a  creditor  of  the  estate  in  a  considerable  amount. 
This  latter  fact,  however,  is  denied  by  the  answer,  and  in  connec- 
tion therewith  it  is  asserted  that  in  January,  1892,  the  petitioner 
commenced  an  action  in  the  Supreme  Court  of  the  state  of  New 
York  against  the  deceased  for  an  accounting,  which  action  was 
never  brought  to  trial,  but  was  pending  at  the  time  the  testator 
died;  that  in  1897  he  recovered  a  judgment  against  the  petitioner 
in  the  Chancery  Court  of  the  state  of  New  Jersey  for  $6,701.30, 
which,  with  interest  thereon,  now  amounts  to  upwards  of  $9,000, 
no  part  of  which  has  been  paid ;  that  in  pursuance  of  the  laws  of 
the  state  of  New  Jersey  the  executors  have  duly  advertised  for 
claims  against  the  estate  represented  by  them,  and  that  no  claim 
has-been  filed  by  the  petitioner,  although  the  time  in  which  to  do 
so  expired  over  two  years  ago;  also  that  the  petitioner  has  no 
valid  claim  against  said  estate,  nor  are  there  any  creditors  of  it. 

It  is  unnecessary  at  this  time  to  determine  whether  the  Surro- 
gate's Court  had  jurisdiction  to  issue  ancillary  letters  or  letters  of 
administration  with  the  will  annexed,  because,  if  it  did,  such  juris- 
diction ought  not,  upon  the  facts  presented,  to  have  been  exercised. 
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The  petitioner,  as  well  as  the  executors,  reside  in  New  Jersey.  All 
of  the  personal  property  of  the  decede;tit  is  in  that  state,  and  it  is 
conceded  that  the  estate  is  solvent.  Under  such  circumstances  the 
petitioner  should  resort  to  the  courts  of  that  state  to  enforce  his 
claim.  The  Supreme  Court  has  many  times  refused  to  entertain 
jurisdiction  in  certain  cases  between  nonresidents,  and  has  con- 
demned the  practice  of  importing  such  litigation  into  this  jurisdic- 
tion. In  Robinson  v.  Oceanic  Steam  Nav.  Co.,  112  N.  Y.  315,  19 
N.  E.  625,  2  L.  R.  A.  636,  the  court,  referring  to  this  subject,  said: 

'^he  dlflcrimlnation  between  resident  and  nonresident  plaintiffs  is  probably 
based  upon  reasons  of  public  policy  that  our  courts  should  not  be  vexed  with 
litigation  between  nonresident  parties  over  causes  of  action  which  arose  out- 
side of  onr  territorial  limits.  Every  rule  of  comity  and  of  natural  Justice 
aod  of  convenience  is  satisfied  by  giving  redress  in  our  courts  to  nonresident 
litigants  when  the  cause  of  action  arose  or  the  subject-matter  of  the  litiga- 
tion is  situated  within  this  state." 

This  case  was  cited  with  approval  in  Hoes  v.  N.  Y.,  N.  H.  &  H. 
R.  R.  Co.,  173  N.  Y.  435,  ee  N.  E.  119,  where  the  court  strongly 
reprobated  a  device  by  which  it  was  sought  to  acquire  jurisdiction 
over  a  foreign  corporation  by  bringing  personal  property  of  an 
intestate  into  this  state,  and  then  applying  for  letters  of  administra- 
tion upon  the  ground  that  there  was  personal  property  within  the 
state.  In  Collard  v.  Beach,  81  App.  Div.  582,  81  N.  Y.  Supp.  619, 
this  court  held  that  it  would  not  retain  jurisdiction  of  an  action 
brought  by  a  resident  of  the  state  of  Connecticut  against  another 
resident  of  that  state  upon  a  cause  of  action  arising  therein  to  re- 
cover damages  for  personal  injuries  sustained  by  plaintiff  through 
the  alleged  negligence  of  the  defendant,  unless  special  facts  and  cir- 
cumstances were  shown  to  exist  which  required  such  retention. 
And  in  Ferguson  v.  Neilson  (Sup.)  11  N.  Y.  Supp.  524,  Van  Brunt, 
P.  J.,  said  3iat  it  was  against  the  settled  policy  of  the  state  to  per- 
mit our  courts  to  be  used  by  nonresidents  for  the  redress  of  per- 
sonal injuries  received  in  the  state  of  their  domicile. 

I  am  of  the  opinion  that  the  practice  which  prevails  in  the  Su- 
preme Court  as  to  its  exercising  jurisdiction  in  certain  cases  be- 
tween nonresidents  should  prevail  in  the  Surrogate's  Court,  where 
claims  are  made  against  an  estate  all  the  personal  property  of  which 
is  in  another  state,  in  which  the  claimant  as  well  as  the  executors 
reside.  It  is  true  there  is  real  estate  in  the  state  of  New  York,  but 
this  cannot  be  reached  for  the  payment  of  debts  unless  the  per- 
sonal proper^  is  insufficient  for  that  purpose.  The  chief  object 
of  the  provisions  of  the  Code  of  Civil  Procedure  as  to  ancillary  let- 
ters of  administration  of  estates  is  to  preserve  and  protect  the  claims 
of  creditors  residing  in  this  state.  This  is  apparent  when  certain 
sections  are  considered.  Thus  section  2698  requires  that  a  citation 
must  issue  to  all  such  creditors  before  ancillary  letters  can  be 
granted.  Section  2699  provides  that  upon  the  return  of  the  citation 
the  surrogate  must  ascertain  as  nearly  as  he  can  do  so  the  amount 
of  debts  due  or  claimed  to  be  due  from  the  testator  to  residents 
of  the  state,  and,  before  ancillary  letters  are  issued,  the  person  to 
whom  they  are  awarded  must  qualify  by  giving  a  bond,  which  may. 
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in  the  discretion  of  the  surrogate,  be  limited  to  such  a  sum,  not 
exceeding  twice  the  amount  which  appears  to  be  due  from  the  de- 
<:edent  to  the  residents  of  the  state,  as  will  effectually  secure  the 
payment  of  these  debts ;  and  the  only  authority  which  is  expressly 
given  to  a  surrogate  to  direct  any  other  disposition  of  funds  in  the 
hands  of  one  holding  ancillary  letters  than  the  transmission  of  the 
same  to  the  state,  territory,  or  country  where  the  principal  letters 
were  granted,  to  be  disposed  of  pursuant  to  the  laws  thereof,  is  sec- 
tion 2701.  There  discretionary  power  is  vested  in  the  Surrogate's 
Court  to  direct  the  payment,  out  of  moneys  received  in  this  state, 
of  such  debts  as  the  testator  owed  to  persons  residing  in  the  state. 
Considering,  therefore,  the  object  sought  to  be  accomplished  by  the 
provisions  of  the  Code  of  Civil  Procedure  relating  to  ancillary  let- 
ters of  administration,  in  connection  with  the. fact  that  the  testator 
at  the  time  of  his  death  lived  in  New  Jersey,  that  his  executors  and 
this  petitioner  now  live  there,  that  the  estate  is  solvent,  and  all  the 
personal  property  is  now  in  that  state,  I  am  of  the  opinion  the  sur- 
rogate should  have  refused  to  entertain  jurisdiction. 

The  sections  of  the  Code  of  Civil  Procedure  (sections  2643  and 
2695)  cited  in  the  memorandum  of  the  surrogate  as  authority  for 
granting  the  letters  have  no  application,  and  do  not  give  a  surro- 
gate jurisdiction  to  grant  ancillary  letters  of  administration  upon 
the  petition  of  a  claimant  of  an  estate  situated  as  this  one  is.  Sec- 
tion 2643  provides  that: 

"If  no  person  is  named  as  executor  in  the  will  or  selected  by  virtue  of  a 
power  contained  therein,  or  if  at  any  time  by  reason  of  death,  incompetency 
adjudged  by  the  surrogate,  renunciation  *  ♦  •  or  revocation  of  letters 
there  is  no  executor  or  administrator  with  the  will  annexed  qualified  to  act, 
the  surrogate  must,  upon  the  application  of  a  creditor  of  the  decedent  or  a 
person  interested  in  the  estate  of  the  decedent,  •  ♦  •  issue  letters  of  ad- 
ministration with  the  will  annexed." 

None  of  the  conditions  named  in  this  section  exist.  Here  all  of  ' 
the  executors  named  in  the  will  have  qualified  and  are  acting.  Sec- 
tion 2695  simply  provides  that,  where  a  will  of  personal  property 
made  by  a  person  who  resided  out  of  the  state  at  the  time  of  the  ex- 
ecution thereof,  or  at  the  time  of  his  death,  has  been  admitted  to 
probate  where  it  was  executed,  or  where  the  decedent  resided  at 
the  time  of  his  death,  the  Surrogate's  Court  having  jurisdiction  of 
the  estate  must,  upon  an  application  made  as  prescribed  in  article  7 
of  chapter  18,  tit.  3,  accompanied  by  a  copy  of  the  will  and  of  the 
foreign  letters,  if  any  have  been  issued,  authenticated  as  prescribed 
in  such  article,  record  the  will  and  foreign  letters,  and  issue  there- 
upon ancillary  letters  testamentary  or  ancillary  letters  of  adminis- 
tration with  the  will  annexed,  as  the  occasion  requires.  When 
this  section  is  read  in  connection  with  the  other  sections  relating 
to  ancillary  letters,  it  is  clear  that  the  Surrogate's  Court  can  obtain 
jurisdiction  only  upon  the  petition  of  the  person  to  whom  letters  of 
administration  or  letters  testamentary  have  been  issued  in  another 
state,  or  else  upon  the  petition  of  a  creditor  residing  in  this  state. 
No  provision  is  made  by  which  jurisdiction  can  be  invoked  by  a 
creditor  residing  in  another  state,  and  for  that  reason  the  decree 
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here,  in  any  event,  would  have  to  be  modified,  inasmuch  as  it  directs 
that  "ancillary  letters"  issue  to  the  petitioner.  If  the  petitioner 
could  obtain  letters  at  all,  it  would  be  only  by  virtue  of  the  juris- 
diction conferred  upon  the  surrogate  under  subdivision  4  of  section 
2476  of  the  Code  of  Civil  Procedure,  and  this  upon  the  ground  that 
the  decedent  left  real  estate  in  the  county  of  New  York  disposed  of 
by  his  will.  These  would  be  principal,  and  not  ancillary,  letters. 
But  this  real  estate,  as  already  indicated,  cannot  be  sold  for  the 
payment  of  debts  until  the  personal  property  has  been  exhausted, 
and  there  is  no  proof  but  what  there  is  sufficient  personal  prop- 
erty to  pay  all  of  the  debts  in  full ;  indeed,  it  is  admitted  that  the 
estate  is  solvent.  It  would  seem,  therefore,  under  this  subdivision, 
to  institute  a  proceeding  for  letters  or  to  confer  jurisdiction  upon 
the  surrogate  to  grant  them  something  more  would  have  to  be 
set  out  in  the  petition  than  the  bare  statement  that  the  decedent 
left  real  estate  in  the  county  where  the  application  was  made  and 
the  petitioner  was  a  claimant  residing  in  another  state.  But 
whether  this  be  correct  or  not,  I  am  of  the  opinion  that  upon  the 
conceded  facts  the  surrogate  ought  to  have  denied  the  petitioner's 
,  application. 

It  follows,  therefore,  that  the  decree  appealed  from  must  be  re- 
versed, with  costs,  and  the  application  of  the  petitioner  denied^  with 
costs.    All  concur. 


(05  App.  Div.  253.) 

CRBILLY  V.  BROOKLYN  HEIGHTS  R.  CO. 

(Supreme  Court,  Appellate  DivisioD,  Second  Department    June  24,  lOOi.) 

L  Street  Railboads— Lease  of  Line— Statittes. 

Laws  1885,  p.  525,  e.  805,  making  it  lawful  for  any  street  surface  rail- 
road company  to  contract  with  another  such  company  for  the  use  of  their 
respective  roads  or  any  portion  thereof,  subject  to  certain  provisions  and 
restrictions,  and  Laws  1890,  p.  1082,  c.  565,  and  Laws  1892,  p.  1382,  a  676, 
continuing  the  privileges  of  contracting  and  the  obligations  Incurred  there- 
by,  are  in  pari  materia,  and  for  the  purposes  of  construction  must  be  read 
together. 

i.  Same. 

Under  those  statutes  providing  that  street  railroads  entering  Into  such 
contracts  shall  carry  or  permit  any  other  party  to  such  contract  to  carry, 
between  any  two  points  on  the  roads  or  portions  thereof  embraced  in  the 
contract,  any  passenger  desiring  to  make  one  continuous  trip  between 
snch  points  for  one  single  fare  not  higher  than  the  fare  lawfully  chargeable 
by  either  of  the  parties  for  an  adult  passenger,  the  Legislature  intended. 
in  consideration  of  the  privilege  of  contracting,  to  require  that  the  lines 
so  brought  together  under  the  contracts  should  carry  passengers  for  one 
single  fare  between  any  two  points  on  the  lines,  "to  the  end  that  the 
public  convenience  may  be  promoted,"  as  expressed  therein. 

3.  Same. 

Street  railroads  accepting  the  provisions  of  statutes  permitting  them  to 
enter  into  a  contract  for  leasing  lines  of  other  companies,  as  authorized 
thereby,  are  bound  to  assume  the  duties  and  obligations  lmx>osed  by  the 
statutes  as  a  consideration  for  the  privilege. 

4.  Same— Tbansfebs—Refusai/— Penalty. 

In  an  action  to  recover  the  penalty  provided  by  Laws  1892,  p.  1406,  c. 
676,  S  104,  providing  that  any  street  surface  railroad  company  operating 
the  lines  of  another  by  lease  or  consolidation,  permitted  by  the  act,  re- 


Digitized  by 


Google 


42  89  NEW  YORK  SUPPLEMENT  (Sup.    Ct 

and  123  New  York  State  Reporter 

fofilng  on  demand  to  Issue  a  transfer  to  any  person  paying  one  single  fare, 
entitling  the  passenger  to  one  continuous  trip  to  any  point  or  portion  of 
any  road  embraced  in  tlie  contract,  shall  be  liable  to  a  penalty  of  $50, 
to  be  recovered  by  the  person  aggrieved,  it  appeared  that  defendant  was 
the  operating  company  of  several  leased  lines,  under  a  contract  entered 
into  pursuant  to  the  statute.  Plaintiff  was  a  passenger  on  one  of  such 
lines,  and  demanded  a>  transfer  to  another  of  the  leased  lines,  wliich 
was  refused.  Held,  that  defendant's  liability  for  the  penalty  could  not 
be  defeated  because  plaintiff's  initial  trip  was  on  one  of  defendant's  leased 
lines,  to  be  completed  on  another  of  such  lines,  instead  of  on  the  de- 
fendant's line,  to  be  completed  on  one  or  the  other  of  the  lessor  company's 
lines. 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  First  Dis- 
trict. 

Action  by  Luke  O'Reilly  against  the  Brooklyn  Heights  Railroad 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Argued  before  HIRSCHBERG,  P.  L,  and  BARTLETT,  JENKS, 
WOODWARD,  and  HOOKER,  JJ. 

Charles  A.  Collin,  for  appellant. 
Louis  Ehrenberg,  for  respondent. 

WOODWARD,  J.  The  plaintiff,  on  the  8th  day  of  December, 
1903,  was  a  passenger  on  a  north-bound  car  on  the  Vanderbilt  ave- 
nue line  of  the  Nassau  Electric  Railroad  Company,  desirous  of 
making  a  continuous  trip  between  his  starting  point  on  that  line 
and  his  point  of  destination  on  the  Crosstown  line  of  the  Brooklyn 
City  Railroad  Company.  This  continuous  trip  involved  a  change 
of  cars  at  the  intersection  of  the  Vanderbilt  avenue  line  of  the  Nas- 
sau Company  and  the  Crosstown  line  of  the  Brooklyn  City  Com- 
pany. The  plaintiff  had  paid  his  fare  of  five  cents  on  the  Vander- 
bilt avenue  line,  and  demanded  of  the  defendant,  the  Brooklyn 
Heights  Railroad  Company  (which  is  operating  both  of  the  lines 
involved  in  the  controversy,  under  independent  leases  made  in 
1893  and  1900,  respectively),  a  transfer  ticket  entitling  him  to  trans- 
portation over  the  Crosstown  line  to  his  point  of  destination,  with- 
out additional  fare.  The  defendant  refused  to  give  the  plaintiff 
such  a  transfer  ticket,  and  refused  to  carry  him  on  the  Crosstown 
line  without  the  payment  of  an  additional  fare  of  five  cents ;  where- 
upon he  brought  this  action  to  recover  the  penalty  of  $50  for  such 
refusal,  under  the  provisions  of  section  104  of  the  railroad  law 
(Laws  1892,  p.  1406,  c.  ^76).  The  Municipal  Court  rendered  judg- 
ment for  the  plaintiff,  with  costs,  and  this  appeal  on  the  part  of  the 
defendant  brings  up  the  question  whether,  as  a  matter  of  law,  the 
defendant,  under  the  facts  of  this  case,  is  liable  for  the  penalty 
provided  by  the  statute. 

The  Brooklyn  City  Railroad  Company  and  the  Nassau  Electric 
Railroad  Company  were  incorporated  and  operated  their  lines  un- 
der charters  which  gave  them  no  right  to  consolidate  with  other 
lines  of  railroad,  except  as  provided  by  the  Laws  of  1884  and  sub- 
sequent amendments.  By  the  provisions  of  chapter  252,  p.  314, 
of  the  Laws  of  1884  (section  15),  it  was  provided  that  "it  shall  be 
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lawful  for  any  street  surface  railroad  company  or  companies  to 
lease,  or  to  transfer  its  or  their  right,  subject  to  all  its  or  their 
obligations  in  respect  thereof,  to  run  upon  or  to  use  any  portion  of 
its  or  their  railroad  tracks  to  any  other  street  surface  railroad  com- 
pany authorized  to  run  upon  such  route,  upon  such  terms  as  may* 
be  agreed  upon  by  a  majority  of  the  respective  boards  of  directors 
thereof,  subject  to  approval  or  rejection  by  a  vote  of  a  majority  of 
the  stock  represented  at  meetings  of  the  stockholders  of  each  of 
such  companies,  called  for  that  purpose,"  etc.;  the  section  being 
limited  in  cities  of  over  300,000  population  to  lines  which  were  not 
parallel  to  the  leasing  line.  By  the  provisions  of  chapter  305,  p. 
525,  of  the  Laws  of  1885,  it  was  made  lawful  for  any  street  surface 
railroad  company,  or  any  corporation  owning  or  operating  a  street 
surface  railroad  or  railroad  route,  to  contract  with  any  other  such 
company  or  corporation  for  the  use  of  their  respective  roads  or 
routes  or  any  portion  thereof,  "subject  to  the  provisions,  restric- 
tions and  conditions  hereinafter  stated;  and  thereafter  to  use  or  to 
permit  the  use  of  the  same  in  such  manner  as  may  be  prescribed 
in  such  contract."     In  section  4  of  this  act  it  was  provided  that : 

"EiEeh  and  every  company  entering  Into  any  contract  under  the  power  con- 
ferred by  this  act  shail  carry  or  permit  any  other  party  to  such  contract  to 
carry  between  any  two  points  on  the  railroads  or  portions  thereof  embraced 
within  such  contract,  any  passenger  desiring  to  make  one  continuous  trip 
between  such  points  for  one  single  fare  not  higher  than  the  fare  lawfully 
(^largeable  by  either  of  such  companies  for  an  adult  passenger ;  and  each  and 
every  such  company  shall,  upon  demand  and  without  extra  charge,  give  to 
each  passenger  paying  one  single  fare  a  transfer  entitling  such  passenger  to 
<me  continuous  trip  to  any  point  or  any  portion  of  any  railroad  embraced 
within  such  contract,  to  the  end  that  the  public  convenience  may  be  promoted 
by  the  operation  of  the  railroads  embraced  within  such  contract  to  the  extent 
of  their  inclusion  therein  substantially  as  a  single  railroad  with  a  single  rate 
of  fare." 

Then  follows  a  provision  for  a  penalty  of  $50  for  a  refusal  to 
grant  such  transfer,  and  the  act  is  limited  to  cities  having  over  800,- 
000  population,  repealing  all  acts  or  parts  of  acts  inconsistent  there- 
with, which  probably  had  the  effect  of  superseding,  substantially, 
the  provisions  of  section  15,  c.  252,  p.  314,  of  the  Laws  of  1884. 

In  1890,  chapter  252,  p.  309,  of  the  Laws  of  1884,  was  repealed, 
and  chapter  565,  p.  1114,  known  as  the  "Railroad  Law,"  was  enacted. 
Section  103  of  this  law  provided  that : 

**Any  street  surface  railroad  corporation  or  any  corporation  owning  or 
operating  any  such  railroad  or  railroad  route,  in  any  city  having  a  population 
of  eight  hundred  thousand  or  more,  may  contract  with  any  other  such  corpora- 
tion for  the  use  of  their  respective  roads  or  routes  in  such  city,"  etc. 

Section  104  provided  for  submitting  this  contract  to  the  stock- 
holders, etc.,  arid  section  105  provided  that : 

"Every  such  corporation  entering  into  such  contract  shall  carry  or  permit 
any  other  party  thereto  to  carry  between  any  two  points  on  the  railroads  or 
portions  thereof  embraced  in  such  contract  any  passenger  desiring  to  make 
one  continuous  trip  between  snch  points  for  one  single  fare,  not  higher  than 
the  fare  lawfully  chargeable  by  either  of  such  corporations  for  an  adult  pas- 
senger; and  every  such  corporation  shall  upon  demand,  and  without  extra 
duurge,  g^ve  to  each  passenger  paying  one  single  fare  a  transfer  entitling 
siich  passenger  to  one  continuous  trip  to  any  xx>lnt  or  portion  of  any  railroad 
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embraced  in  such  contract,  to  the  end  that  the  public  convenience  may  be 
promoted  by  the  operation  of  the  railroads  embraced  in  such  contract  sub- 
stantially as  a  single  railroad  with  a  single  rate  of  fare.  For  every  refusal 
to  comply  with  the  requirements  of  this  section  the  corporation  so  refusing 
shall  forfeit  fifty  dollars  to  the  aggrieved  party." 

It  IS  clear,  we  think,  that  the  language  of  section  105,  c.  565, 
p.  1114,  of  the  Laws  of  1890,  "Every  such  corporation  entering  into 
such  contract,"  refers  back  to  the  provisions  of  section,  103  of  the 
same  act,  "Any  street  surface  railroad  corporation  or  any  corpora- 
tion owning  or  operating  any  such  railroad  or  railroad  route 
*  *  *  may  contract  with  any  other  such  corporation  for  the 
use  of  their  respective  roads,"  etc.  That  is,  in  consideration  of 
the  privilege  granted  of  contracting  for  the  use  of  other  lines,  thus 
producing  a  practical  consolidation  of  the  same,  the  state  required 
that  the  lines  so  brought  together  under  these  contracts  should 
carry  passengers  for  one  single  fare  between  any  two  points  upon 
the  lines,  "to  the  end  that  the  public  convenience  may  be  pro- 
moted by  the  operation  of  the  railroads  embraced  in  such  contract 
substantially  as  a  single  railroad  with  a  single  rate  of  fare."  There 
can  be  no  mistaking  the  legislative  intent  here,  and,  under  the  well- 
established  rule  that  a  corporation  accepting  the  beneficial  pro- 
visions of  a  statute  is  bound  to  assume  the  duties  and  obligations 
(Brooklyn  &  R.  B.  R.  Co.  v.  L.  I.  R.  Co.,  72  App.  Div.  496,  503, 
504,  76  N.  Y.  Supp.  777,  and  authorities  there  cited),  there  can  be 
no  doubt  that  under  the  provisions  of  chapter  565,  p.  1082,  of  the 
Laws  of  1890,  street  railroad  corporations  in  the  city  of  New  York, 
contracting  under  the  authority  of  this  statute,  were  bound  to  carry 
passengers  over  the  entire  distance  between  any  two  points  upon 
the  lines  embraced  within  the  contract,  and  that  the  fair  construc- 
tion of  this  language  contemplated  both  the  lessee  and  the  lessor 
lines. 

By  the  provisions  of  chapter  676,  p.  1382,  of  the  Laws  of  1892, 
the  railroad  law  underwent  a  substantial  revision,  many  of  the  sec- 
tions being  shifted,  and  under  title  4,  which  relates  particularly  to 
street  surface  railroads,  there  is  no  provision  for  leasing  or  con- 
tracting between  street  surface  railroad  corporations;  but  section 
78  of  the  act  provides  that: 

"Any  railroad  corporation  or  any  corporation  owning  or  operating  any 
railroad  or  railroad  route  within  this  state,  may  contract  with  any  other  such 
corporation  for  the  use  of  their  respective  roads  or  routes,  or  any  part  thereof, 
and  thereafter  use  the  same  in  such  manner  and  for  such  time  as  may  be  pre- 
scribed in  such  contract" 

Section  80  of  the  same  act  limits  such  railroad  corporations,  ex- 
cepting street  surface  railroad  corporations,  in  their  power  to  con- 
tract for  the  use  of  parallel  or  competing  lines,  while  section  103 
of  the  same  act  permits  "any  street  surface  railroad  corporation 
which  is  the  lessee  or  lessor,  or  both,  or  which  has  the  right  to  use 
the  route  or  portion  of  the  route  of  another  such  corporation," 
to  abandon  a  portion  of  its  lines  whenever  certain  provisions  of  the 
statute  shall  be  complied  with.  It  seems  entirely  clear,  in  view 
of  this  evolution  of  the  railroad  law,  that  when  section  104,  c  676, 
p.  1406,  of  the  Laws  of  1892  speaks  of  "every  such  corporation  enter- 
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ing  into  such  contract,"  it  refers  to  the  contract  authorized  by  sec- 
tion 78  of  that  chapter,  under  the  authority  of  which  the  Brooklyn 
City  Railroad  was  leased  to  the  Brooklyn  Heights  Railroad  Com- 
pany in  1893,  and  the  Nassau  Electric  Railroad  was  leased  to  the 
same  operating  company  (this  defendant)  in  the  year  1900. 

If  we  are  correct  in  this  view,  there  is  no  uncertainty  in  the 
language  of  section  104  of  the  railroad  law  as  it  now  stands,  the 
rule  requiring  us  to  give  to  it  its  natural  and  ordinary  meaning. 
Minor  v,  Erie  R.  Co.,  171  N.  Y.  666,  573,  64  N.  E.  454.  The  lan- 
guage of  chapter  305,  p.  525,  of  the  Laws  of  1885,  which  does  not 
appear  to  have  been  specially  repealed,  and  which  undoubtedly  only 
applied  to  the  then  city  of  New  York,  is  most  significant.  It  pro- 
vides for  making  contracts  between  street  surface  railroad  com- 
panies, and  that  "each  and  every  company  entering  into  any  con- 
tract under  the  power  conferred  by  this  act  shall  carry,"  etc.,  and 
"each  and  every  such  company  shall,  upon  demand  and  without 
extra  charge,  give  to  each  passenger  paying  one  single  fare  a 
transfer,"  etc.  The  revisions  of  1890  and  of  1892,  continuing  these 
privileges  of  contracting  between  street  surface  railroad  corpora- 
tions, continue  the  obligation  to  issue  transfers.  It  was  not  until 
the  enactment  of  chapter  676,  p.  1382,  of  the  Laws  of  1892,  that 
there  was  any  authority  for  the  Brooklyn  Heights  Railroad  Com- 
pany to  contract  with  the  Brooklyn  City  Railroad  Company  or  the 
Nassau  Electric  Railroad  Company,  unless  chapter  305,  p.  525,  of 
the  Laws  of  1885  was  in  force  when  the  city  of  Brooklyn  was  con- 
solidated with  the  city  of  New  York.  In  either  event  the  language 
of  the  law,  and  its  spirit,  required,  as  a  condition  of  exercising  the 
power  to  contract  with  other  companies,  that  the  lessee  corporation 
should  issue  transfers  so  that  passengers  should  be  carried  from  one 
point  to  another  upon  the  main  or  leased  lines  for  one  single  fare. 
The  act  of  1885  and  the  subsequent  acts  of  1890  and  1892  are  in 
pari  materia,  and  for  the  purposes  of  construction  must  be  read 
together.  Blake  v.  Wheeler,  18  Hun,  496,  499,  and  authorities 
there  cited.  With  this  view  of  the  case,  it  cannot  be  doubted  that 
the  Legislature  intended  to  extend  the  privileges  of  street  surface 
railroad  corporations,  and  to  impose  as  a  condition  that  the  cor- 
porations entering  into  the  contracts  thus  permitted  should  con- 
sult the  public  convenience  by  permitting  their  passengers  to  travel 
over  any  portion  of  all  of  the  involved  lines  necessary  to  reach  their 
destination  for  one  single  fare,  as  though  there  was  but  a  single 
road.  The  Brooklyn  Heights  Railroad  Company  has  availed  itself 
of  this  privilege.  The  Brooklyn  City  Railroad  Company  and  the 
Nassau  Electric  Railroad  Company,  which  could  not  have  acted 
prior  to  the  enactment  of  chapter  676,  p.  1382,  of  the  Laws  of  1892, 
have  likewise  availed  themselves  of  this  privilege.  As  the  privilege 
was  granted  only  in  connection  with  the  obligation  to  furnish  trans- 
fers over  all  of  the  lines  embraced  in  the  contract,  as  the  Brooklyn 
City  Railroad  Company  was  under  contract,  and  in  eifect  a  part  of 
the  Brooklyn  Heights  Railroad  Company's  system,  at  the  time  that 
the  Nassau  Electric  Railroad  Company  entered  into  its  contract 
with  the  Brooklyn  Heights  Company,  it  is  difficult  to  understand 
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why  the  latter  should  be  relieved  from  responsibility  in  the  present 
case.  As  the  operating  company  the  Brooklyn  Heights  Company 
had  received  the  benefits  of  the  privilege  conferred  by  the  statute. 
No  good  reason  is  suggested  why  it  should  not  have  discharged 
the  obligations  imposed  by  the  statute  as  a  condition  of  that  priv- 
ilege. The  language  of  the  statute  as  it  now  appears  is  that  "every 
such  corporation  entering  into  such  contract  shall  carry,"  etc.  It 
is  the  entering  into  the  contract  which  carries  with  it  the  obligation 
to  transfer,  and  the  mere  fact  that  the  Brooklyn  City  Railroad  Com- 
pany and  the  Nassau  Electric  Railroad  Company  were  not  leased 
to  the  defendant  under  the  same  lease  is  of  no  importance.  It  is 
the  intent  of  the  Legislature  which  is  the  law,  and  it  cannot  be 
doubted  that  the  intent  of  this  statute  was  that,  if  the  Brooklyn 
Heights  Railroad  Company  contracted  with  the  Brooklyn  City 
Railroad  Company  for  the  use  of  its  lines,  the  operating  company 
became  liable  to  carry  passengers  over  both  lines  the  same  as 
though  it  was  a  single  line  of  railroad.  When  this  same  company, 
controlling  the  Brooklyn  City  lines,  likewise  leased  the  Nassau 
Electric  lines,  it  assumed  the  obligation  of  transferring  passengers 
so  that  they  might  make  a  continuous  trip  between  any  two  points 
upon  the  lines  under  the  control  of  the  Brooklyn  Heights  Company, 
for  the  purpose  of  permitting  these  contracts  was  "to  the  end  that 
the  public  convenience  may  be  promoted  by  the  operation  of  the 
railroads  embraced  in  such  contract  substantially  as  a  single  rail- 
road with  a  single  fare."  Clearly,  the  Brooklyn  City  lines,  as  a 
part  of  the  Brooklyn  Heights  system,  were  embraced  in  the  con- 
tract with  the  Nassau  Electric  Company,  within  the  meaning  of 
this  statute  granting  an  important  privilege  to  the  leasing  corpora- 
tion. "By  an  equitable  construction,"  says  Matthew  Bacon  (Ba- 
con's Abridgment,  statutes  1,  5)  "a  case  not  within  the  letter  of 
the  statute  is  sometimes  holden  to  be  within  the  meaning,  because 
it  is  within  the  mischief  for  which  a  remedy  is  provided.  The  rea- 
son for  such  construction  is  that  the  lawmakers  could  not  set  down 
every  case  in  express  terms.  In  order  to  form  a  right  judgment 
whether  a  case  be  within  the  equity  of  a  statute,  it  is  a  good  way 
to  suppose  the  lawmaker  present,  and  that  you  have  asked  him  this 
question :  Did  you  intend  to  comprehend  this  case  ?  Then  you  must 
give  yourself  such  answer  as  you  imagine  he,  being  an  upright  and 
reasonable  man,  would  have  given.  If  this  be  that  he  did  mean  to 
comprehend  it,  you  may  safely  hold  the  case  to  be  within  the 
equity  of  the  statute ;  for,  while  you  do  no  more  than  he  would  have 
done,  you  do  not  act  contrary  to  the  statute,  but  in  conformity 
thereto."  See  Riggs  v.  Palmer,  115  N.  Y.  506,  510,  511,  22  N.  E. 
188,  5  L.  R.  A.  340,  12  Am.  St.  Rep.  819. 

Is  there  any  reason  for  exempting  the  Brooklyn  Heights  Railroad 
Company,  which  has  had  all  of  the  benefits  of  the  privilege  confer- 
red of  contracting  with  other  companies,  from  the  obligatioi?s  ac- 
companying that  privilege?  Is  there  any  reason  to  believe  that 
the  lawmakers,  who  gave  the  right  to  consolidate  these  lines  under 
contracts  which  Virtually  absorb  the  lessor  companies,  intended 
anything  less  than  that  every  company  which  undertook  the  opera- 
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tion  of  these  various  lines  under  one  management  should  furnish 
transfers  over  all  of  the  lines  in  its  control,  where  such  transfers 
were  necessary  to  a  continuous  trip?  It  was  the  burden  which  was 
intended  to  go  with  the  privilege,  and  this  purpose  ought  not  to 
be  defeated  because  the  plaintiff's  initial  trip  was  upon  the  Nassau 
Electric  line,  to  be  completed  upon  the  Brooklyn  City  line,  instead 
of  upon  the  Brooklyn  Heights  line,  to  be  completed  upon  one  or 
the  other  of  the  lessor  roads.  This  would  permit  the  defendant 
to  enjoy  the  advantages  of  the  statute  without  the  reciprocal  ad- 
vantage to  the  public  which  was  contemplated  by  the  transfer  pro- 
visions of  the  law;  and  under  the  rule  which  requires  us,  of  two 
constructions,  to  adopt  that  which  is  most  favorable  to  the  public 
or  the  state  (Minor  v.  Erie  R.  Co.,  171  N.  Y,  666,  573,  64  N.  E.  464, 
and  authority  there  cited),  we  see  no  escape  from  the  conclusion 
that  the  plaintiff  has  established  his  cause  of  action  under  the  pro- 
visions of  section  104  of  the  railroad  law. 

The  judgment  appealed  from  should  be  affirmed,  with  costs.    All 
concur,  BARTLETT  and  JENKS,  JJ.,  in  result 


(96  App.  Div.  114.) 

VILLAGE  OF  WATKINS  v.  WELCH  GRAPE  JUICE  CO. 

(Supreme  Court,  Appellate  Division,  Third  Department.    June  30,  1904.) 

1.  HiOHWAYd—STBEETS— Increase  of  Width— Piling  Map. 

Where  a  highway  was  originally  laid  out  by  town  commissioners  3 
rods  wide,  the  promulgation  of  an  ordinance  by  a  village  subsequently 
incorporated,  by  which  the  highway  was  changed  to  a  street  66  feet  wide, 
and  the  filing  of  a  map  locating  the  same,  were  ineffectual  to  appropriate 
adjoining  property  necessary  to  widen  a  street,  no  proceedings  having 
been  had  for  the  determination  and  award  to  the  owners  of  compensation 
therefor. 

2.  Sake— Rights  of  Villaoe. 

A  charter  provision  giving  a  village  board  of  trustees  power  to  locate 
and  define  the  boundary  lines  of  the  streets  in  the  village  did  not  empower 
such  board  to  take  private  property  for  public  use,  nor  to  locate  and  de- 
fine the  boundaries  of  a  highway  which  had  been  laid  out  3  rods  wide 
in  such  a  manner  as  to  open  a  street  66  feet  wide,  and  thereby  encroach 
on  the  property  of  abutting  owners. 

3.  Same— PRESCBIPTIVE  Right. 

Where,  after  village  trustees  had  passed  an  ordinance  widening  a  street 
and  filed  a  plat  of  the  same,  no  proceedings  were  taken  to  condemn  land 
of  abutting  owners  therefor,  and  the  street  was  not  used  to  the  full  in- 
creased  width  thereafter,  the  fact  that  there  were  no  fences  along  the 
same  to  interfere  with  the  public  use  of  the  property  necessary  to  increase 
the  width  of  the  street  by  the  public  was  insufficient  to  support  the  vil- 
lage's right  thereto  by  prescription. 

Appeal  from  Schuyler  County  Court. 

Action  by  the  village  of  Watkins  against  the  Welch  Grape  Juice 
Company.  From  a  judgment  in  favor  of  plaintiff,  defendant  ap- 
peals.   Reversed. 

The  action  was  brought  to  recover  penalties  from  the  defendant  for  erecting 
and  maintaining  a  building  on  Madison  avenue,  in  the  village  of  Watkins, 
which  the  plaintiff  clahned  was  an  encroachment  or  obstruction  upon  the 
street.  In  violation  of  a  village  ordinance.     The  defendant  denied  that  the 
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building  was  erected  In  a  public  street  The  Justice  rendered  Judgment  In 
favor  of  the  plaintiff  for  five  penalties  of  $5  each,  besides  costs,  and  from  a 
judgment  of  the  County  Ck)urt  affirming  such  judgment  of  the  justice  this 
appeal  is  taken.  In  1829  the  commissioners  of  highways  of  the  town  from 
which  the  village  of  Watkins  was  afterwards  taken  duly  laid  out  a  highway 
three  rods  in  width  on  the  line  of  the  street  now  known  as  "Madison  Avenue/' 
and  record  of  the  action  of  such  commissioners  was  duly  made  in  the  clerk/s 
office  of  such  town.  In  January,  1875,  the  trustees  of  the  village  Af  Watkins 
caused  a  survey  and  map  of  its  streets  to  be  made  and  adopted,  and  filed  such 
map  and  adopted  and  promulgated  an  ordinance,  under  a  clause  in  the  village 
charter  authorizing  the  trustees  "to  locate  and  define  the  boundary  lines  of 
the  public  streets  and  alleys  in  said  village"  (section  5,  tit.  6,  c.  125,  p.  235, 
Laws  1861,  as  amended  by  section  2,  c.  192,  p.  486,  Laws  1870),  which  located 
and  described  the  street  in  question  as  one  66  feet  in  width,  with  36  feet  on 
the  east  side  of  the  center  line  of  the  old  3-rod  highway  and  30  feet  on  the 
west  side  of  such  center  line.  No  steps  were  taken  to  condemn  lands  to  widen 
the  street,  and  nothing  further  was  done  to  change  the  width  of  the  street. 
The  building  alleged  to  be  an  obstruction  was  erected  by  the  defendant  in 
1897.  There  is  a  village  ordinance  making  it  unlawful  to  place  or  maintain 
any  obstruction  upon  any  of  the  streets  of  the  village,  and  imposing  a  penalty 
of  $5  for  every  violation  thereof,  and  a  further  penalty  of  $5  for  each  24 
hours  such  violation  shall  be  continued.  It  was  to  recover  the  penalties  im- 
posed by  this  ordinance  that  the  action  was  brought 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

O.  P.  Hurd,  for  appellant. 
W.  F.  Bishop,  for  respondent. 

CHESTER,  J.  If  the  street  in  question  is  only  three  rods  wide 
as  laid  out  in  1829,  the  building  in  question  is  wholly  outside  of  the 
limits  of  the  boundaries  of  the  street.  If,  on  the  other  hand,  the 
street  is  66  feet  wide,  then  the  building  is  clearly  an  encroachment 
upon  the  street.  The  theory  upon  which  this  case  was  presented 
to  the  courts  below  by  the  plaintiff  was  that  the  ordinance  of  1875, 
passed  by  the  board  of  trustees,  the  filing  of  a  map  thereunder,  and 
the  conduct  of  owners  of  property  upon  the  street  since  that  time 
in  acquiescing  therein,  were  effective  to  increase  the  width  of  the 
street  to  66  feet.  It  is  evident  that  the  trustees,  by  passing  the 
ordinance  of  1876,  and  filing  a  map  showing  a  street  increased  in 
width  to  66  feet,  could  not  thereby  lawfully  take  private  property 
from  the  adjoining  owners  for  the  purpose  of  increasing  such  width, 
for  the  reason  that  that  would  be  an  invasion  of  constitutional 
rights,  as  it  would  be  the  taking  of  private  property  for  public  use 
without  just  compensation.  Manifestly,  too,  under  a  statute  giv- 
ing to  the  board  of  trustees  of  th^  village  the  power  to  locate  and 
define  the  boundary  line  of  the  streets  in  the  village,  such  board 
would  have  no  power  to  take  private  property  for  public  use ;  nor 
would  the  board,  under  such  a  statute,  have  the  power  to  locate 
and  define  the  boundaries  of  a  highway  which  was  laid  out  to  be 
3  rods  in  width  in  such  a  way  as  to  show  that  the  boundaries  on 
each  side  should  be  66  feet  apart,  and  in  that  way  encroach  upon 
the  title  of  the  adjoining  owners.  Hence  we  have  examined  this 
record  with  a  view  of  ascertaining  from  it  if  there  was  sufficient 
evidence  to  justify  a  finding  that  the  owners  of  the  abutting  prop- 
erty where  the  building  in  question  is  located  had  dedicated  the 
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land  to  the  public  as  a  street,  and  the  public  had  accepted  it  as  such, 
or  whether  there  is  any  evidence  that  would  justify  a  conclusion 
that,  subsequent  to  the  passage  of  the  ordinance  of  1876,  and  prior 
to  the  erection  of  the  building  in  question,  the  public,  by  user  dur- 
ing all  that  period,  which  is  upwards  of  20  years,  had  acquired  a 
prescriptive  right  to  the  entire  width  described  in  the  ordinance 
as  a  public  street.  The  fact  that  the  ordinance  was  passed  might 
be  regarded  as  a  sufficient  public  acceptance  of  the  property  in  dis- 
pute for  street  purposes,  but  that  would  not  be  sufficient  unless 
there  had  also  been  a  dedication  of  the  land  by  the  owner  to  the 
public  as  a  street.  The  only  evidence  to  support  that  view  is  found 
in  the  fact  that  during  all  that  time  there  were  no  fences  main- 
tained by  the  owners  of  the  property  to  divide  it  from  the  street, 
and  it  was  open  at  all  times,  and  unobstructed  by  any  structure 
until  the  erection  of  the  building  in  question.  The  mere  fact  that 
it  was  unfenced  by  the  owners  is  not  sufficient  evidence  to  show 
an  intention  on  the  part  of  the  owners  to  dedicate  the  land  to  the 
pubhc  use  as  a  highway.  Rozell  et  al.  v.  Andrews,  103  N.  Y.  150, 
8  N.  E.  513 ;  Matter  of  Hand  Street,  62  Hun,  206-211,  5  N.  Y. 
Supp.  158  ;  Strong  et  al.  v.  City  of  Brooklyn,  68  N.  Y.  1,  16 ;  Flack 
V.  Green  Island,  122  N.  Y.  107,  «5  N.  E.  267.  While  there  have 
been  no  fences  and  nothing  to  interfere  with  the  public  use  of  the 
property  in  question  as  a  street,  there  is  no  proof  that  it  has  in 
fact  been  so  used  at  any  time  during  the  20  years  prior  to  the  erec- 
tion of  the  building  thereon  by  the  plaintiff,  and, such  proof  would 
be  essential  to  support  a  title  in  the  public  by  prescription ;  nor  is 
there  any  proof  that  the  location  in  question  has  ever  been  worked 
or  occupied  in  any  way  by  the  public  as  a  street.  Every  element 
seems  to  be  wanting  to  show  that^  the  street  has  ever  been  law- 
fully widened  since  it  was  originally  laid  out  as  a  highway,  three 
rods  wide,  in  1829. 

The  judgment  of  the  County  Court  and  of  the  justice's  court  should 
be  reversed,  with  costs  to  the  appellant  in  this  court  and  in  the  County 
Court    All  concur. 


(96  App.  DiY.  48.) 

RAY  V.  UNITED  TRACTION  CO. 

(Supreme  Court,  Appellate  Division,  Third  Department.    June  80,  W04J 

1.  CaBBIEBS— INJT7BIE8   TO    PaSSENGEBS— ASSAULT— COMPLAINT— CONSTBUCTION. 

\^Tiere  a  complaint  charged  that  the  conductor  of  defendant's  street  car, 
on  which  plaintiff  was  riding,  unlawfully  threatened  to  eject  plaintiflT 
therefrom,  and  did  wrongfully,  unlawfully  beat  and  assault  her,  by 
reason  whereof  she  was  injured  and  greatly  bruised,  etc.,  but  did  not 
allege  that  she  was  actually  put  off  the  car,  it  stated  a  cause  of  action 
for  assault  and  battery  only,  and  not  for  ejection. 

2.  Same— Pboof. 

Where  a  complaint  by  a  passenger  on  a  street  car  alleged  a  cause  of 
action  for  assault  only,  and  not  for  ejection,  and  the  proof  showed  that 
plaintiff,  on  being  told  by  the  conductor  that  she  could  not  ride  while  car- 
rying a  large  steel  cage  in  her  hand,  left  the  car  without  being  forcibly  ex- 
pelled, it  was  error  to  charge  that,  if  plaintiff  was  illegally  compelled  to 
leave  the  car,  she  was  entitled  to  such  damages  as  the  evidence  warranted^ 

89  N.Y.S.— 4  J 
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3.  Saicb— RnuBS— Gabbyino  of  Packaobs. 

A  role  of  a  street  railway  company  forbidding  the  carrying  of  cumber* 
some  packages  into  their  cars  by  passengers  is  reasonable. 

4.  Same— Ybbdict— EviDBNGB. 

Where  a  passenger  boarded  a  street  car  carrying  a  cage  2%  feet  high 
and  2  feet  square,  a  yerdlet  finding  that  such  package  was  not  cumber- 
some, within  a  rule  prohibiting  passengers  from  carrying  cumbersome 
packages  into  the  cars,  cannot  be  sustained. 

5.  Same— Acts  of  Conductor— Discbetion. 

The  decision  of  the  conductor  of  a  street  car  that  a  package  carried  by 
a  passenger  was  ''cumbersome,"  within  a  rule  of  the  company  prohibiting 
passengers  from  carrying  cumbersome  packages  on  board  the  cars,  should 
be  sustained  unless  such  determination  was  unreasonable  and  willful. 

Appeal  from  Albany  County  Court. 

Action  by  Mary  A.  Ray  against  the  United  Traction  Company. 
From  a  judgment  in  favor  of  plaintiif,  and  from  an  order  denying 
defendant's  motion  for  a  new  trial,  it  appeals.     Reversed. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

Rosen  dale  &  Hessberg  (Albert  Hessberg,  of  counsel),  for  appel- 
lant. 
Walter  H.  Wertime  (Mark  Cotm,  of  counsel),  for  respondent. 

PARKER,  P.  J.  The  complaint  in  this  action  charges  that  a 
conductor  on  one  of  the  defendant's  cars  unlawfully  threatened  to 
eject  the  plaintiff  therefrom,  and  did  wrongfully,  unlawfully  beat 
and  assault  her,  by  reason  whereof  she  was  injured  about  her  hand, 
and  was  greatly  bruised,  etc.,  to  her  damage  of  $2,000;  and  she 
asked  judgment  against  the  defendant  therefor.  There  is  no  aver- 
ment in  the  complaint  that  she  was  actually  put  off  the  car,  or 
that  she  got  off.  The  complaiAt  is  clearly  one  for  assault  and  bat- 
tery by  the  defendant's  agent,  and  for  nothing  more.  The  court 
charged  the  jury  that  there  was  no  assault  and  battery  by  the  con- 
ductor upon  the  plaintiff,  and  in  that  it  was  fully  justified  by  the 
evidence.  The  plaintiff's  own  statement  utterly  failed  to  show  one. 
She  did  testify,  however,  that  because  she  had  a  steel  cage  in  her 
hand — one  purchased  for  and  large  enough  to  keep  a  parrot  in — 
the  conductor  refused  to  take  her  fare,  and  told  her  that  she  must 
get  off  the  car;  that  it  was  not  permitted  to  carry  such  articles 
on  the  car;  that,  upon  his  insisting  that  she  get  off,  she  did  so, 
and  was  greatly  humiliated,  and  suffered  great  mental  agony,  etc., 
thereby.  The  court- charged  the  jury  to  the  effect  that,  although 
there  was  no  assault  and  battery  committed  upon  her,  yet  that, 
"if  you  find  this  plaintiff  was  illegally  ejected  or  compelled  to  get 
off  of  this  car,  then  she  is  entitled  to  such  damages  as  you  feel  the 
evidence  warrants."  This  charge  was  duly  excepted  to  by  the  de- 
fendant's attorney,  and  in  this  connection  he  asked  the  court  to 
charge  that:  "This  is  an  action  for  assault.  Unless  the  jury  find 
the  plaintiff  was  assaulted  by  the  company  or  agents,  there  can  be 
no  recovery."  The  court  refused  so  to  charge,  and  the  defendant 
excepted.  This  charge  and  refusal  was  error.  It  is  a  familiar  rule 
that  a  plaintiff  may  not  plead  one  cause  of  action  and  recover  up- 
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Ml  another.  Southwick  v.  *First  Nat.  Bank  of  Memphis,  84  N.  Y. 
420;  Reed  v.  McConnell,  133  N.  Y.  425,  434,  31  N.  E.  22.  It  is  true 
that  evidence  tending  to  show  that  the  plaintiff  was  not  allowed 
to  ride  on  the  car  and  carry  the  cage  with  her  came  into  the  case 
without  objection,  but  it  came  in  as  part  of  the  transaction  between 
herself  and  the  conductor.  It  could  not  properly  have  been  exclud- 
ed, and  all  of  it  was  properly  in  as  tending  to  show  a  justification 
for  a  forcible  exclusion  from  the  car  had  the  plaintiff  given  any 
evidence  to  show  that  she  was  forcibly  expelled.  It  was  but  inci- 
dental to  the  cause  of  action  upon  which  alone  she  sought  to  recov- 
er, viz.,  an  assault  and  battery  upon  her ;  and  upon  her  resting  her 
case  the  defendant  moved  for  a  nonsuit  upon  the  ground  that  she 
had  utterly  failed  to  prove  the  assault.  Thus  the  objection  was 
squarely  taken,  and  it  seems  clear  error  to  permit  her  to  recover 
for  a  reason  neither  claimed  nor  suggested  in  her  complaint.  More- 
over, it  further  appears  that  the  cage  which  she  was  carrying  was 
2  feet  square  and  from  2  feet  to  2J4  feet  high.  This  is  the  size 
which  the  conductor  and  the  inspector  give  it,  and  such  evidence 
is  not  substantially  contradicted  by  the  plaintiff.  She  did  not  at- 
tempt to  give  any  measurements,  except  she  said  it  was  as  wide 
as  her  lap,  and  upon  the  seat  of  the  car  would  occupy  the  space  of 
one  passenger.  A  rule  of  the  company  forbids  the  carrying  of 
"cumbersome"  packages,  and  the  court  instructed  the  jury,  with- 
out objection  by  the  plaintiff's  attorney,  that,  if  such  cage  was  a 
"cumbersome  package"  within  the  meaning  of  that  rule,  the  plain- 
tiff could  not  recover.  The  jury  must  be  deemed,  therefore,  to 
have  found  that  it  was  not.  But  the  question  arises  whether  that 
finding  is  supported  by  the  evidence.  As  stated  above,  we  must 
assume  from  the  evidence  that  the  package  was  some  2j/$  feet  high 
and  2  feet  square.  Can  we  sustain  the  verdict  of  a  jury  that  such 
a  sized  package  is  not  a  cumbersome  one?  If  we  do,  we  practically 
hold  that  every  passenger  has  the  right  to  carry  such  a  package 
in  the  car.  This  decision  will  be  authority  to  all  travelers  that  such 
rule  of  the  company  does  not  exclude  a  package  of  that  size.  The 
rule  is  a  reasonable  one  (Dowd  v.  Albany  Railway,  47  App.  Div. 
202,  62  N.  Y.  Supp.  179),  and  its  purpose  is  evident.  A  package 
that  would  reduce  the  carrj'^ing  capacity  of  a  car  to  one-half  if  the 
package  was  deposited  on  the  seat  by  the  side  of  the  carrier  would 
evidently  amount  to  an  unmitigated  nuisance  if  each  seat  was  oc- 
cupied by  a  party  attempting  to  carry  such  a  package  on  his  or 
her  lap.  Therefore,  in  my  judgment,  such  a  package  is  a  "cumber- 
some" one  within  the  purpose  and  intent  of  that  rule.  While  I 
would  not  hold  that,  as  a  matter  of  law,  the  decision  of  the  con- 
ductor should  be  controlling  upon  that  subject,  yet  it  should  have 
great  weight,  and  his  action  in  determining  whether  or  not  the  rule 
is  being  violated  in  each  particular  case  should  not  be  reversed 
by  a  jury  unless  it  is  a  case  of  willful  or  unreasonable  judgment 
on  his  part.  In  the  case  before  us  I  am  of  the  opinion  that  the  de- 
termination of  the  conductor  should  have  controlled,  and  that  he 
was  justified  in  enforcing  the  rule  against  the  plaintiff,  and  requir- 
ing her  to  leave  the  car  if  she  insisted  on  carrying  the  cage.     On 
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her  own  evidence,  she  does  not  claim  that  he  used  any  force  what- 
ever against  her.  He  but  told  her  that  she  was  violating  the  rule, 
and  must  therefore  get  off,  and  she  thereupon  got  off. 

The  judgment  and  order  should  be  reversed  on  the  law  and  the 
facts,  and  a  new  trial  granted ;  costs  to  the  appellant  to  abide  the 
event.  All  concur;  SMITH,  J.,  in  result,  and  CHESTER,  J.,  on 
the  ground  that  plaintiff  has  not  proved  cause  of  action  alleged  in 
complaint 

(96  App.  Dlv.  65.) 

DICKINSON  ▼.  OLIVBB. 

(Supreme  Gourt,  Appellate  DlTision,  Third  Department    June  80»  1904.) 

1.  Bill  or  Salb— Chattel  Mobtoaobs— Fbaitd. 

D.,  being  indebted  to  defendant  and  having  previously  given  him  a 
chattel  mortgage  on  certain  farm  property,  including  young  stock,  which 
had  not  been  recorded,  executed  a  bill  of  sale  to  defendant  of  the  property 
covered  by  the  mortgage,  it  being  agreed  that  defendant  would  go  to  the 
farm  and  take  possession  of  the  property  three  days  thereafter.  Der 
fendant  did  not  surrender  the  chattel  mortgage  and  notes  secured  thereby 
until  he  went  to  take  possession  of  the  property,  when  he  gave  D.  a  lease 
of  the  same  for  a  year  for  the  sum  of  $42,  which  was  the  exact  amount 
of  legal  interest  on  the  indebtedness.  The  lease  also  provided  that  if  D. 
at  any  time  prior  to  a  date  specified  should  pay  defendant  the  purchase 
price  of  the  property  and  interest  defendant  would  resell  the  same  to  him. 
The  evidence  was  conflicting  as  to  when  the  agreement  to  lease  was  made» 
but  the  value  of  the  property  was  largely  in  excess  of  the  purchase  price. 
Held,  that  the  bill  of  sale  and  lease  constituted  a  chattel  mbr^age^ 
which,  not  being  filed,  was  void  as  against  D.*s  creditors. 

2.  Samb— Appeal— Sufficiency  of  Evidence— Nonsuit— Review. 

Since  the  Appellate  Division  is  entitled  to  review  questions  of  law  and 
fact  and  reverse  where  the  judgment  is  against  the  weight  of  the  evidence, 
it  has  Jurisdiction  to  reverse  a  judgment  based  on  a  verdict  where  there 
was  no  evidence  sufficient  to  go  to  the  jury,  though  defendant  did  not  move 
for  a  nonsuit  at  the  close  of  the  evidence  in  the  trial  court 

Parker,  P.  J.,  and  Houghton,  J.,  dissenting. 

Appeal  from  Trial  Term,  Delaware  County. 

Action  by  Barney  Dickinson  against  William  C.  Oliver.  From 
<t  judgment  in  favor  of  defendant,  and  from  an  order  denying  plain- 
tiff's motion  for  a  new  trial,  he  appeals.    Reversed. 

This  action  is  brought  by  the  sheriff  of  Delaware  county  to  recover  from 
the  defendant  in  conversion  the  value  of  certain  property  which  was  levied 
upon  by  the  plaintiff  as  the  property  of  Archibald  W.  Dickson  upon  a  judg- 
ment against  said  Dickson.  The  property  was  in  the  possession  of  Dickson 
at  the  time  of  the  levy.  Thereafter  the  defendant  took  possession  of  the 
property  under  an  instrument  claimed  to  be  a  bill  of  sale  executed  by  the  said 
Dickson  to  him  prior  thereto. 

In  1889  Dickson  purchased  a  farm,  which  was  subject  to  a  mortgage  held 
by  the  defendant  This  mortgage  Dickson  assumed  to  pay.  Thereafter,  hav- 
ing become  indebted  to  defendant  for  past  interest  unpaid  upon  that  mort- 
gage, and  for  a  store  bill,  Dickson  gave  to  defendant,  upon  the  6th  day  of 
February,  1900,  a  chattel  mortgage  covering  the  property  in  dispute,  to  secure 
the  payment  of  six  hundred  and  odd  dollars,  with  interest.  This  mortgage  was 
never  filed,  and  upon  the  27th  day  of  August  1900,  this  mortgage  was  sur- 
rendered, and  a  note  taken  from  Dickson  for  the  same  sum,  together  with  in- 
terest, and  a  new  chattel  mortgage  upon  the  same  property.  This  second 
mortgage  was  not  filed,  and  upon  the  8th  day  of  November,  1900,  Dickson 


Digitized  by  V^OOQIC 


Sup,   Ct.)  DICKINSON   V.  OLIVER.  53 

gave  to  OllYer  a  bill  of  sale  In  consideration,  as  it  is  recited,  of  $700.  This 
1700  consisted  of  the  indebtedness  owing  by  Dickson  to  Oliver  and  of  about 
|27  paid  at  the  time  by  Oliver  upon  the  order  of  Dickson,  and  six  dollars  and 
some  cents  paid  in  cash  by  Oliver  to  Dickson.  This  bill  of  sale  was  drawn 
upon  the  9th  day  of  November.  This  was  on  Friday.  It  was  agreed  that  upon 
the  Monday  following,  or  the  12th  of  November,  Oliver  should  go  to  the  farm 
of  Dickson,  and  take  possession  of  the  properly.  Upon  that  date  the  defendant, 
Oliver,  went  to  the  farm  of  Dickson,  was  shown  the  property,  put  his  hands 
upon  some  of  it,  and  assimied  to  take  possession.  Then  he  delivered  up  the 
old  chattel  mortgage  and  note  which  he  had  taken  the  August  preceding,  and 
executed  and  gave  to  Dickson  a  lease  of  this  same  property  for  a  year  for  the 
sum  of  $42,  with  the  provision  in  said  lease  that,  "if  said  Dickson  shall  at 
any  time  before  November  12,  1901,  pay  said  Oliver  the  amount  of  said  pur- 
chase price  of  said  property  and  interest,  then  said  Oliver  agrees  to  sell  the 
same  to  him  for  that  sum,  and  deliver  what  remains  of  the  property  upon 
payment  thereof."  There  is  some  dispute  as  to  whether  this  lease  was  agreed 
upon  prior  to  the  time  of  the  execution  of  the  bill  of  sale  upon  November  9th. 
^niat  bill  of  sale  was  executed  at  night  in  the  office  of  Mr.  Johnson,  at  Andes. 
Mr.  Dickson  swears  that  before  the  execution  of  the  bill  of  sale  it  was.  agreed 
that  the  property  should  be  leased  back  with  a  right  of  repurchase.  Upon 
that  question  Mr.  Oliver  swears  that  "it  was  talked  before  that  we  might  make 
some  arrangement  by  which  I  could  lease  it  to  him.  I  say  the  lease  was  not 
drawn  that  night.  It  was  arranged  that  night — the  terms  of  itr— after  the  bill 
of  sale  was  drawn.  ♦  ♦  ♦  I  think  the  terms  of  the  lease  were  sort  of 
agreed  upon  that  night,  and  the  lease  was  drawn  on  the  following  day,  and 
taken  up  to  the  farm.  The  arrangement  was  made  that  night  that  he  should 
remain  In  possession  of  the  property,  and  should  take  a  lease  of  it  for  a  year 
for  $42.  After  the  bill  of  sale  was  drawn,  we  discussed  the  lease,  and  that  he 
could  pay  up  the  amount  he  was  owing  me  at  any  time  during  the  year,  and 
have  the  property.  That  is  my  recollection  of  the  arrangement  that  was  made 
that  night,  and  we  discussed  the  arrangement  of  the  lease  as  to  what  we 
should  have  in  it  The  bill  of  sale  was  drawn  on  the  night  of  the  9th,  and  de- 
livered to  me."  At  the  close  of  the  evidence  the  trial  court  submitted  to  the 
Jury  two  questions:  First.  Whether  the  bill  of  sale  and  the  lease  were  in- 
tended as  a  chattel  mortgage ;  that  is,  merely  as  security.  Secondly.  Whether 
the  transfer,  not  having  been  accompanied  by  an  immediate  and  continued 
change  of  possession,  was  fraudulent  as  to  creditors.  The  Jury  found  in  favor 
of  the  defendant  upon  both  questions.  From  the  Judgment  entered  upon  the 
verdict,  and  from  the  order  denying  the  motion  for  a  new  trial,  this  appeal 
Is  taken. 

Wagner  &  Fisher,  for  appellant. 

B.  &  C.  B.  Johnson  (Barna  Johnson,  of  counsel),  for  respondent. 

SMITH,  J.  The  infer^ce  is  to  my  mind  irresistible  that  these 
papers  were  executed  simply  to  give  security  to  Oliver  for  the  mon- 
eys owing.  Th^it,  in  legal  effect,  constituted  a  chattel  mortgage, 
which  was  void  as  against  the  plaintiff  because  not  filed.  Although 
the  bill  of  sale  was  signed  and  delivered  upon  November  9th,  the 
mortgage  and  note,  which  were  to  be  replaced  thereby,  were  not 
surrendered  until  the  12th,  at  which  time  the  defendant  assumed 
to  take  possession  of  the  property,  and  upon  which  date  this  lease 
was  executed.  The  bill  of  sale,  therefore,  and  the  lease  must  be 
construed  together  to  determine  the  legal  effect  of  the  transaction. 

These  papers  were  but  a  substitute  for  a  note  and  chattel  mort- 
gage already  held  by  defendant,  which  chattel  mortgage  Dickson 
had  requested  should  not  be  filed.  Dickson  retained  actual  posses- 
sion. AH  of  the  property  purchased  was  leased  by  Oliver  to  Dick- 
son for  $42,  the  exact  amount  of  the  legal  interest  upon  the  $700 
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owing  by  Dickson  to  Oliver.  The  right  of  repurchase  was  there 
g^ven,  which  would  seem  to  preclude  any  right  in  Oliver  to  sell 
the  same  until  the  time  for  the  repurchase  had  elapsed.  The  rental 
value  of  the  property  leased  was  much  in  excess,  as  appeared  by 
the  evidence,  of  the  $42,  and  much  of  the  property  leased  was  prop- 
erty from  which  Dickson  could  obtain  no  profit  by  leasing,  and 
which  would  be  to  him  simply  an  expense;  as,  for  instance,  the 
young  stock  he  was  required  to  feed.  This  inference  is  not  only 
reached  from  the  testimony  of  Oliver  in  connection  with  the  con- 
struction of  the  papers  executed,  but  would  follow  logically  the 
testimony  of  Johnson,  Oliver's  attorney,  as  to  what  transpired  at 
the  time  of  the  execution  of  the  so-called  bill  of  sale.  All  of  the 
evidence  seems  to  point  unerringly  to  the  conclusion  that  Oliver 
was  simply  taking  a  security  which  he  thought  would  not  have  .to 
be  filed.  In  Susman  v.  Whyard,  149  N.  Y.  127,  43  N.  E.  413,  the 
headnote  reads : 

"Where  the  provisions  of  an  Instrument  which  is  in  form  an  absolute  bill 
of  sale,  taken  in  connection- with  the  surrounding  facts,  indicate  that  the  par- 
ties contemplated  a  loan  of  money  and  a  sale  of  the  property,  upon  the  condi- 
tion, however,  that  the  property  should  be  returned  upon  the  payment  of  the 
money  so  loaned,  the  instrument  is  in  effect  a  chattel  mortgage,  and  the  fact 
that  it  employs  the  term  'resale'  will  not  change  its  meaning  when  no  other 
sum  than  the  amount  of  the  loan  is  mentioned  or  contemplated  as  the  price 
of  such  resale." 

It  is  very  evident  that  if  papers  such  as  were  here  executed  can 
have  the  effect  claimed  for  them,  they  constitute  a  lawful  substi- 
tute for  a  chattel  mortgage  without  the  necessity  of  filing  the  same, 
and  the  provision  of  law  as  to  the  filing  of  a  chattel  mortgage  may 
thus  be  evaded.  That  provision  of  law  is  a  salutary  one  made  for 
the  protection  of  creditors  as  against  secret  liens.  The  courts 
should  not  be  astute  to  find  ways  of  rendering  nugatory  a  salutary 
provision  of  law  for  the  protection  of  innocent  creditors.  We  are 
of  opinion,  therefore,  that  the  trial  court  erred  in  submitting  this 
as  a  question  of  fact  to  the  jury,  and  should  have  held  as  matter 
of  ,law  that  the^e  papers  did,  in  effect,  constitute  a  chattel  mort- 
gage which  was  void  as  against  the  plaintiff. 

The  respondent  insists  that  the  appellant  is  not  entitled  to  raise 
this  question  on  appeal,  because  no  motion  for  a  directed  verdict 
was  made  at  the  trial,  and  no  exception  was  taken  to  the  charge  of 
the  court  submitting  the  question  to  the  jury.  That  the  appellant 
may  raise  the  question  here  without  having  moved  for  a  directed 
verdict  at  the  trial  has  been  established  in  this  department  in  the 
case  of  McGrath  v.  Home  Insurance  Company,  88  App.  Div.  153, 
84  N.  Y.  Supp.  374. 

Judgment  and  order  reversed,  and  a  new  trial  granted,  with  costs 
to  appellant  to  abide  the  event.  All  concur,  except  PARKER,  P- 
J.,  and  HOUGHTON,  J.,  who  dissent. 
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KOSZLOWSKI  V.  AMERICAN  LOCOMOTIVE  CO. 

(Supreme  Court,  Appellate  Division,  Third  Department    June  30,  1904.) 

L  Mastvb  ajxd  Sebyant— Safe  Place  to  Wobk— Sotjbce  of  Danobb—Neoli- 
GBNCE  OF  Fellow  Sebvant. 

a  master  does  not  fall  in  his  duty  to  furnish  a  servant  a  safe  place  to 
work  where  the  place  becomes  dangerous  only  by  reason  of  the  careless- 
ness of  a  fellow  servant 

2l  Sams— Fellow  Sebv ants— Actions  fob  In jtjbies— Submission  to  Jubt. 

In  an  action  for  servant's  injuries,  where  there  was  nothing  to  Indicate 
that  the  fellow  servant  through  whose  negligence  the  injury  was  caused 
was  anything  but  a  fellow  servant,  it  was  error  to  leave  the  question  of 
whether  he  was  a  fellow  servant  or  not  to  the  jury. 

8.  Same— Fellow  Sebv  ants— Who  Abe. 

a  servant  whose  ordinary  duties  were  to  make  repairs  about  the  shops 
of  his  employer,  and  who,  in  the  ordinary  progress  of  the  work  in  the 
shops,  was  called  upon  to  repair  a  crane  in  one  of  them,  not  for  the  pur- 
pose of  making  the  shop  safe,  but  in  order  to  carry  on  the  usual  work 
of  the  shop,  was,  while  engaged  in  repairing  the  crane,  although  usually 
employed  in  another'  shop,  a  fellow  sei*vant  with  a  common  laborer  work- 
ing in  the  shop. 

4,  Same— Pbomuloation  of  Rules— Duty  of  Masteb. 

A  master  is  not  liable  for  not  promulgating  rules  and  regulations  for 
the  protection  of  his  employes,  unless  it  appears  from  the  evidence  that 
some  rules  or  regulations  were  practicable,  and,  if  observed,  would  have 
afforded  reasonable  protection  to  the  employes. 

6l  Same— Desibabilitt  of  Rules— Evidence— Negessitt. 

In  an  action  for  Injuries  to  a  servant  a  jury  cannot  assume  that  some 
rule  which  occurs  to  them  as  desirable  would  be  practicable,  and  would 
have  prevented  the  injury,  unless  it  is  shown  that  other  companies  have 
adopted  and  used  such  rule,  or,  in  some  other  way,  that  experience  or 
practical  use  has  proven  its  efficiency. 

6u  Same— Negligence— Failube  to  Maice  Pabticulab  Rule. 

A  master  is  not  negligent  for  failing  to  promulgate  a  particular  rule, 
unless  he  should  have  foreseen  and  anticipated  the  necessity  for  the  rule, 
and  that  It  was  a  practicable  and  beneficial  rule. 

7.  Same. 

A  master  cannot  be  held  negligent  for  failure  to  promulgate  rules  be- 
cause some  rule  would,  in  the  judgment  of  the  jury,  have  averted  the  acci- 
dent 

Appeal  from  Trial  Temu 

Action  by  John  Koszlowski  against  the  American  Locomotive 
Company.  From  a  judgment  for  plaintiff,  and  from  an  order  deny- 
ing a  new  trial,  defendant  appeals.    Reversed. 

The  plalntifr  was  working  for  the  defendant  as  a  common  laborer  in  the 
"erecting  shop"  of  Its  locomotive  works  at  Schenectady,  N.  Y.  In  this  room 
were  several  cranes,  used  for  lifting  and  handling  the  heavy  parts  of  a  loco- 
motive when  they  were  being  put  together.  These  cranes  were  some  30  or  40 
feet  above  the  floor  of  the  room,  and  traveled  on  two  parallel  tracks  running  on 
each  side  of  the  building.  A  part  of  the  construction  of  these  cranes  consisted 
of  what  is  called  a  •*trip  rod."  It  is  an  upright  iron  or  steel  rod,  about  1% 
inches  in  diameter  and  6  feet  long,  weighing  45  or  50  pounds.  It  leads  through 
two  bearings,  and  appears  to  be  held  in  place  by  set  screws.  On  the  night  of 
December  4,  1902,  it  was  found  that  the  crane  would  not  work.  A  man  named 
Pnmler  was  sent  from  the  repair  shop  to  repair  it    On  going  up  onto  it  he 

Y  4.  See  Master  and  Servant,  vol.  84,  Cent.  Dig.  §  283. 
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found  that  this  trip  rod  had  been  bent,  and  he  was  obliged  to  straighten  it  as 
best  he  could,  so  that  it  would  slide  through  the  bearings  and  could  be  taken 
from  the  crane  and  perfectly  repaired.  In  taking  it  out  of  its  place,  after 
straightening  with  a  maul,  he  loosened  the  set  screws,  lay  down  on  his 
stomach  on  the  crane,  and,  holding  the  rod  in  his  hand,  let  it  slip  through 
the  bearings,  and,  thus  freeing  it  from  its  place  In  the  crane,  he  held  it  by 
the  end  for  a  moment,  and,  upon  signal  from  some  one  below,  let  it  drop  to 
the  floor.  While  Prunier  was  loosening  this  rod  and  getting  ready  to  drop  it, 
the  plaintiff  and  others  of  the  gang  of  laborers  with  whom  he  was  working 
stood  about  waiting  an  opportunity  to  use  the  crane.  It  seems  that  at  the 
time  Prunier  let  go  of  the  rod  the  plaintiff  stood  some  25  or  30  feet  from  the 
spot  where  the  rod  would  have  struck  had  it  fallen  perpendicularly  to  the 
floor;  but  on  its  way  down  the  rod  struck  the  flange  of  an  iron  girder,  and 
was  thereby  so  deflected  that  it  struck  the  plaintiff  where  he  was  standing, 
and  seriously  Injured  him.  He  brings  this  action  against  the  defendant  to  re- 
cover for  injuries  so  sustained.  The  jury  gave  him  a  verdict  of  $1,500,  and 
from  the  judgment  entered  thereon,  and  from  an  order  denying  a  new  trial 
on  the  minutes,  this  appeal  is  taken. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHESTER, 
and  HOUGHTON,  JJ. 

Alonzo  P.  Strong,  for  appellant. 

Frank  Cooper  (T.  F.  Hamilton,  of  counsel),  for  respondent 

PARKER,  P.  J.  In  its  charge  the  court  substantially  instructed 
the  jury,  among  other  things,  that  as  matter  of  law  it  was  the  duty 
of  the  defendant  to  furnish  a  reasonably  safe  and  proper  place  for 
the  plaintiff  to  work  in,  and  instructed  them  that  the  important 
question  in  the  case  for  them  to  determine  was  whether  the  defend- 
ant had  done  so — that  is,  "whether  or  not  the  defendant  kept  this 
place  where  the  plaintiff  worked  reasonably  safe  and  secure  from 
accidents  of  this  sort;  and  you  are  to  judge  and  determine  that 
question."  Inasmuch  as  there  is  no  evidence  or  claim  whatever  that 
the  shop  where  the  plaintiff  was  required  to  work  was  unsafe  in 
any  respect  save  as  it  was  made  so  by  the  act  of  Prunier's  dropping 
the  rod  from  above,  it  is  clear  that  such  rule  had  no  application  to 
the  facts  of  this  case.  A  master  does  not  fail  in  the  duty  which  the 
rule  imposes  when  the  place  becomes  dangerous  only  by  reason 
of  the  carelessness  of  a  fellow  servant.  Hussey  v.  Coger,  112  N. 
Y.  614,  20  N.  E.  556,  3  L.  R.  A.  559,  8  Am.  St  Rep.  787 ;  Peet  v. 
Remington  &  Son  Pulp  &  Paper  Co.,  86  App.  Div.  101,  105,  83  N. 
Y.  Supp.  524;  Ludlow  v.  Groton  Bridge  Co.,  11  App.  Div.  452,  42 
N.  Y.  Supp.  343;  Perry  v.  Rogers,  157  N.  Y.  251,  51  N.  E.  1021. 
Such  a  charge  gave  the  jury  an  erroneous  rule  of  law  to  apply  to 
the  facts  of  this  case. 

The  court  further  instructed  the  jury,  in  substance,  that  if  Pru- 
nier, who  dropped  the  iron  rod,  or  the  night  boss  of  the  gang  with 
which  the  plaintiff  was  at  work,  were  mere  co-employes  with  the 
plaintiff,  then  the  defendant  was  not  liable  for  the  negligent  act  of 
cither;  but  if  either  of  them  was  not  a  co-servant  with  the  plain- 
tiff— if  they  were  "mere  servants  doing  different  kinds  of  work" 
— that  then  the  defendant  was  liable  for  the  negligent  act  of  either; 
and  that  it  was  a  question  for  the  jury  to  determine  whether  or  not 
they  were  such  co-employes.    And  in  this  connection  the  court  al- 
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SO  refused  to  charge  "that  Prunier,  while  repairing  the  crane  and 
in  detaching  or  dropping  the  bar  or  bolt  in  question,  was  a  co-s'^rv- 
ant  of  the  plaintiff."  It  also  refused  to  charge  that  Prunier,  while 
so  repairing  the  crane,  was  in  the  same  general  service  of  the  de- 
fendant as  was  the  plaintiff.  It  also  refused  to  charge  that  defend- 
ant was  not  chargeable  for  Prunier's  negligent  act  in  detaching  or 
dropping  the  rod  on  the  ground  that  he  was  at  the  time  engaged 
in  a  different  kind  of  work  from  that  in  which  the  plaintiff  was  en- 
gaged, or  for  which  he  was  employed  by  defendant.  Thus  the 
court  distinctly  left  it  to  the  jury  to  determine  whether  Prunier  or 
the  boss  were  co-employes  with  the  plaintiff,  and  even  gave  them 
to  understand  that,  if  they  believed  Prunier  was  engaged  in  a  differ- 
ent kind  of  work  from  the  plaintiff,  he  might  be  considered  as  not 
a  co-employe. '  And  very  naturally  the  jury  would  find  a  verdict 
for  the  plaintiff  upon  such  a  charge  if  they  concluded  that  Prunier 
was  negligent  in  dropping  the  rod,  and  that  he  was  not  a  co-em- 
ploye of  the  plaintiff,  or  even  if  he  was  engaged  in  another  kind 
of  work  from  that  of  the  plaintiff.  But  it  is  clear  from  the  evidence 
that  Prunier  was  a  mere  co-employe  with  the  plaintiff.  There  is 
not  a  fact  in  the  case  to  indicate  that  he  was  anything  else.  And 
hence  it  was  clear  error  to  permit  the  jury  to  conclude  otherwise ; 
and  hence  it  is  more  than  probable  that  the  jury  have  considered 
the  defendant  liable  for  whatever  negligence  they  may  have  con- 
sidered Prunier  was  guilty  of.  But  for  the  negligent  act  of  a  co- 
servant  the  master  is  not  liable,  and  hence  it  is  probable  that  the 
verdict  has  been  rendered  upon  an  erroneous  view  of  the  law. 

Prunier  was  none  the  less  a  co-servant  because  he  was  engaged 
in  repairing  the  crane,  nor  because  he  was  usually  employed  in  an- 
other shop.  Such  work  was  a  matter  of  detail,  liable  to  become 
necessary  at  any  time  in  the  shop.  It  was  not  being  performed  for 
the  purpose  of  making  the  shop  safe,  but  was  brought  about  by  the 
ordinary  progress  of  the  work  in  the  shop,  and  became  necessary 
in  order  to  carry  on  the  usual  work  of  the  shop,  and  it  was  part  of 
Prunier's  ordinary  duties  to  make  such  repairs.  Byrnes  v.  Brook- 
lyn Heights  R.  R.  Co.,  36  App.  Div.  355,  55  N.  Y.  Supp.  269 ;  Web- 
ber v.  Piper,  109  N.  Y.  496,  7  N.  E.  216 ;  Hussey  v.  Coger,  112  N. 
Y.  614,  20  N.  E.  556,  3  L.  R.  A.  559,  8  Am.  St.  Rep.  787 ;  Butler  v. 
Townsend,  126  N.  Y.  105.  26  N.  E.  1017 ;  Filbert  v.  Delaware  & 
Hudson  Canal  Co.,  121  N.  Y.  207,  23  N.  E.  1104. 

The  court  further  instructed  the  jury,  in  effect,  that  it  was  for 
them  to  determine  whether  or  not,  under  all  the  circumstances  of 
the  case,  it  was  necessary  for  the  defendant  to  promulgate  or  adopt 
rules  and  regulations  to  provide  for  such  occurrences  as  these,  and 
whether  or  not,  if  such  rules  and  regulations  had  been  provided,  this 
accident  would  have  been  averted.  This  instruction  was  equiva- 
lent to  telling  the  jury  that  if  they  could  think  of  any  regulation 
that  the  defendant  might  have  made,  which,  in  their  judgment, 
would  have  averted  the  accident,  they  might  hold  the  defendant 
liable  for  the  injury.  Such  is  the  only  import  that,  in  my  judgment, 
can  fairly  be  given  to  the  language  used.  But  a  master  may  not 
be  held  liable  for  not  promulgating  rules  and  regulations  for  the 
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protection  of  his  employes  unless  it  appears  from  the  evidence  in 
the  case  that  some  rules  or  regulations  were  practicable,  and,  if 
observed,  would  give  such  reasonable  protection.  A  jury  may  not 
assume  that  a  rule  which  occurs  to  them  as  a  desirable  one  would 
be  practicable,  and  would  have  prevented  the  injury,  unless  it  ap- 
pears in  evidence  that  other  companies  have  adopted  and  used  it, 
or  in  some  other  way  that  experience  or  practical  use  has  proven 
its  efficiency.  Larow  v.  New  York,  Lake  Erie  &  Western  R.  R. 
Co.,  61  Hun,  11,  15,  15  N.  Y.  Supp.  384;  Smith  v.  Lidgerwood  Mfg. 
Co.,  66  App.  Div.  528,  530,  67  N.  Y.  Supp.  533.  And  so,  also,  the 
defendant  should  not  be  held  negligent  in  not  having  promulgated 
any  particular  rule  until  it  appears  that  it  should  have  foreseen  and 
anticipated  the  necessity  for  the  rule,  and  that  it  was  a  practical 
and  beneficial  one.  Morgan  v.  Hudson  River  Ore  &  Iron  Co.,  133 
N.  Y.  666,  31  N.  E.  234.  No  evidence  of  any  rule  being  used  by 
any  one  else  to  regulate  similar  conditions  was  given,  except  in  one 
instance  of  the  General  Electric  Company ;  and,  as  I  read  the  evi- 
dence, that  rule  was  not  promulgated  until  after  this  accident  oc- 
curred. Moreover,  the  jury  were  not  confined  to  the  inquiry 
whether  such  a  rule  should  have  been  adopted,  but  were  allowed 
to  hold  the  defendant  negligent  if  any  rule  whatever  would,  in  their 
judgment,  have  averted  the  accident.  Within  the  cases  above  cited, 
such  inquiry  was  much  too  broad,  and  not  warranted  by  the  law. 

There  are  many  other  exceptions  taken  by  the  defendant's  coun- 
sel which  present  very  serious  objections  to  sustaining  this  judg- 
ment, but  the  errors  above  pointed  out  require  its  reversal,  and  I 
do  not  further  examine  th^m. 

Judgment  and  order  reversed,  and  a  new  trial  gfranted;  costs 
to  appellant  to  abide  the  event.  All  concur ;  SMITH  and  CHASE, 
JJ.,  in  result. 

(04  App.  Div.  466.)  ^  ^Arjv/vwwV  Ky^  \5-^<\i 

WALSH  V.  REISENBERO  et  al. 

(Supreme  Court,  Appellate  piyision,  First  Department    May  20,  1904.) 

1.  Masteie^  and  Sebvant— Existence  of  Relation— Evidence. 

One  who  was  employed  to  operate  an  elevator  in  a  store  in  which  a  Are 
extinguisher  system  was  being  placed  was  Instructed  by  his  employer  to 
run  the  elevator  for  the  purpose  of  transporting  pipes  which  were  being 
used  by  those  installing  the  extinguisher  system,  and  not  to  handle  the 
pipes,  but  only  see  that  the  elevator  was  properly  used ;  and  it  appeared 
that,  at  the  completion  of  the  system,  the  foreman  of  those  putting  it  in 
gave  the  operator  of  the  elevator  $5,  which  was  shown  to  be  usual  in  such 
cases.  Heidi  that  the  evidence  was  insufficient  to  show  that  the  elevator 
operator  had  been  transferred  to  the  one  putting  in  the  extinguisher 
system,  or  loaned  to  him,  so  as  to  render  the  one  putting  in  the  system 
liable  for  his  negligence. 

2.  Same— Action  foe  Toet—Codefbndants— Judgment  against  one  and  in 

Favob  of  Others— New  Tbial. 

A  fire  extinguisher  system  was  being  put  In  a  building,  and  an  elevator 
in  the  building,  operated  by  a  servant  regularly  employed  for  sueh  service 
by  the  owner  of  the  building,  was  used  to  convey  iron  piping  for  the  pur- 
poses of  the  system  from  one  floor  to  another,  and  some  of  the  piping 
fell  from  the  elevator,  causing  the  death  of  plaintifT's  intestate;  an^  in 
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an  action  for  the  death  against  the  owner  of  the  bnllding  and  the  one 
who  was  putting  In  the  system,  the  question  whether  the  elevator  operator 
was  at  the  time  the  servant  of  the  owner  of  the  building,  or  the  servant 
of  the  one  putting  in  the  extinguisher  system,  and  whose  negligence,  under 
the  evidence,  might  have  caused  the  Injury,  was  erroneously  submitted 
to  the  jury,  which  found  in  favor  of  the  owner  of  the  building,  but  against 
the  one  putting  in  the  system.  Held,  that  a  motion  for  a  new  trial  made 
by  the  unsuccessful  defendant  would  be  granted. 
Ingraham,  J.,  dissenting. 

AppesA  from  Trial  Term,  New  York  County. 

Action  by  Mary  Walsh,  as  administratrix  of  the  goods,  chattels, 
etc.,  of  Walter  Walsh,  deceased,  against  Adolph  Reisenberg  and 
others.  Judgment  in  favor  of  plaintiff  as  against  defendant  the 
General  Fire  Extinguisher  Company,  and  in  favor  of  the  other  de- 
fendants. Defendants  other  than  the  General  Fire  Extinguisher 
Company  appeal  from  an  order  granting  a  new  trial.  Affirmed  on 
the  opinion  of  the  trial  court. 

The  following  is  the  opinion  of  the  court  below  (Houghton,  J.)  : 

The  General  Fire  Extinguisher  Company  was  engaged  in  installing  a  fire  ex- 
tinguishing apparatus  in  the  store  of  the  defendants  Koch  &  Ck>.  The  ap- 
paratus required  pipes  of  various  lengths,  and  they  were  being  fitted  in  a 
temporary  workshop  set  apart  by  the  defendants  Koch  &  Co.  on  the  sixth 
floor  of  their  building.  In  the  southwest  corner  of  the  building  was  an  ele- 
vator used  for  transporting  freight  to  and  from  the  various  floors,  and  as  a 
passenger  elevator  for  the  employes  of  Koch  &  Co.  For  a  number  of  years 
one  Baumann  had  been  in  the  employ  of  the  defendants  Koch  &  Co.,  in  charge 
of  this  elevator.  The  contract  for  the  installation  of  the  fire  apparatus  was 
in  writing,  and  in  a  companion  case  to  the  one  at  bar  (Connor  v.  Koch  et  al.^ 
63  App.  Div.  257,  71  N.  Y.  Supp.  836)  the  Appellate  Division  held  that  the  pro- 
visions of  the  contract  did  not  require  Koch  &  Co.  to  transport  the  pipes  to  the 
sixth  floor.  However,  It  was  necessary  that  the  pipes  should  be  taken  to  that 
floor,  and  from  time  to  time  the  elevator  had  been  used  for  that  purpose; 
Baumann  having  charge  of  the  running  of  it,  and  the  fire  extinguisher  com- 
pany's onployte  attending  to  the  loading  and  the  unloading  of  the  pipes. 
Along  the  street  side  of  the  elevator  well  was  a  line  of  windows  opening  upon 
the  street  at  each  story.  The  length  of  the  pipes  varied  from  three  or  four 
feet  to  about  ten  feet  They  were  tied  in  bundles;  the  longer  bundles  con- 
sisting of  three  pipes,  weighing  about  seventy  pounds.  The  shorter  bundles 
were  laid  on  the  floor  of  the  elevator.  Bundles  too  long  to  be  so  placed 
were  placed  at  an  angle  inside  the  elevator,  with  one  end  upon  the  floor,  and 
the  other  end  leaning  against  the  side  of  the  elevator  opposite  the  street 
Bundles  too  long  for  this  purpose  were  placed  in  the  Crotch  of  the  crossbars 
of  the  top  of  the  elevator,  the  cage  of  the  top  of  the  elevator  being  raised  for 
that  purpose;  one  end  resting  upon  the  floor  of  the  elevator  and  the  other 
passing  above  the  top  of  the  elevator.  These  long  bundles  did  not  rest  upon 
the  floor  at  such  an  angle  as  did  those  inside  the  elevator,  but  only  at  such 
angle  as  would  support  them  in  the  crotch  of  the  elevator  crossbars.  This 
projection  of  the  pipes  and  uplifted  screen  of  the  elevator  made  it  necessary 
to  stop  the  elevator  at  a  point  where  its  floor  was  about  three  feet  below  the 
floor  of  the  sixth  story.  In  the  Connor  Case,  supra,  the  Appellate  Division 
held  that  no  negligence  could  be  imputed  for  stopping  the  elevator  in  this 
position,  because  it  was  a  manifestly  prudent  thing  to  do,  rather  than  run 
the  risk  of  a  certain  accident  in  running  the  pipes  and  screen  into  the  ma- 
chinery of  the  elevator  on  the  ceiling  of  the  sixth  floor.  On  the  day  of  the 
accident  the  plaintlfTB  intestate,  who  was  employed  by  a  trucking  flrm,  to- 
gether with  his  companion,  Connor,  had  delivered  a  load  of  pipe  to  the  de- 
fendant the  General  Fire  Extlngnlsher  Company,  and  placed  it  on  the  side- 
walk, or  just  within  a  vestibule  connecting  with  the  street  door  of  the  elevator. 
The  elevator  was  loaded  in  the  manner  described  by  the  servants  of  the  de- 
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fendant  the  General  Fire  Extinguisher  Company.  Baumann  directed  when 
a  sufficient  load  was  placed  upon  the  elevator.  One  elevator  load  had  been 
carried  to  the  sixth  floor,  and  the  second  load  had  been  transported  to  the 
point  within  three  feet  of  the  floor  of  the  sixth  story;  Baumann  stopping 
the  elevator  at  that  point  while  one  of  the  servants  of  the  defendant  the 
<5eneral  Fire  Extinguisher  Company  went  to  the  front  part  of  the  sixth  floor 
to  notify  the  men  to  come  and  unload  the  elevator.  While  he  was  gone  on  this 
errand,  and  while  Baumann  was  the  only  man  on  the  elevator,  either  one  of 
the  bundles  of  pipe  that  was  resting  In  the  crotch  of  the  elevator,  or  one  of 
the  larger  bundles,  which  was  resting  at  an  angle  inside  the  elevator,  came 
through  the  upper  sash  of  the  flfth-story  window  to  the  sidewalk,  killing 
plaintiff's  intestate  and  his  companion,  Connor.  The  elevator  had  a  gate  at 
ita  door  on  the  street  side,  which  was  not  closed  when  freight  was  being 
transported,  and. only  when  passengers  were  being  carried,  and  was  not  closed 
at  the  time  the  accident  happened.  The  elevator  had  another  door,  on  the 
other  side,  leading  to  the  floors  of  the  building.  Baumann  said  that,  the  first 
he  knew  of  any  trouble,  he  saw  one  of  the  bundles  of  pipes  sliding  past  him. 
A  witness  who  was  upon  the  opposite  side  of  the  street  testified  that  she 
Baw  other  bundles  projecting  through  the  window  drawn  back  and  disappear 
from  view.  The  action  was  brought  against  both  Koch  &  Co.  and  the  General 
jblre  Extinguisher  Company.  A  verdict  was  rendered  against  the  General 
Fire  Extinguisher  Company  and  in  favor  of  Koch  &  Co.  The  General  Fire 
Extinguisher  Company  moves  to  set  aside  the  verdict  on  the  general  ground* 
and  the  plaintiff  moves,  as  well,  to  set  aside  the  verdict  in  favor  of  Koch  & 
Co. 

It  is  manifest  that  whatever  negligence  existed  arose  either  from  the 
manner  of  loading  the  elevator,  or  from  failure  to  shut  the  elevator  gate,  or 
from  the  starting  of  the  elevator  by  Baumann  after  he  had  stopped  below 
the  sixth  floor,  and  thus  running  the  pipes  projecting  above  the  elevator  into 
the  machinery  at  the  top  of  the  elevator  well.  If  the  negligence  resulted  from 
the  manner  of  loading,  this  being  done  by  the  servants  of  the  General  Fire 
Extinguisher  Company,  that  company  would  be  alone  liable.  If  the  negligence 
was  by  reason  of  Baumann*s  failure  to  shut  the  elevator  gate  or  run  the  ele- 
vator properly,  then  Koch  &  Co.  would  be  alone  liable,  unless  Baumann  had 
become  the  servant  on  this  occasion  of  the  General  Fire  Extinguisher  Com- 
pany. This  was  the  contention,  on  the  trial,  of  Koch  &  Co. ;  and  in  arriving 
at  their  verdict  the  jury  must  have  found,  or  at  least  may  have  found,  that 
Baumann  was  not  the  servant  of  Koch  &  Co.  on  this  occasion,  but  had  become 
the  servant  of  the  fire  extinguisher  company.  I  do  not  think  there  was  suffi- 
cient evidence  to  warrant  the  jury  in  finding  this  fact,  and,  upon  the  proofs, 
I  think  the  court  erred  in  submitting  that  question  to  them,  and  that  that 
error  makes  it  necessary  to  grant  the  motions  for  a  new  trial.  Baumann  was 
the  general  servant  of  Koch  &  Co.  Up  to  the  day  in  question,  at  least,  they 
were  giving  the  use  of  their  elevator  and  the  services  of  their  elevatorman  to 
the  General  Fire  Extinguisher  Company  for  the  purpose  of  transporting 
material  to  the  sixth  floor,  where  it  was  to  be  fitted  for  the  fire  extinguishing 
plant  There  had  been  some  delay  in  procuring  the  pipe.  Murphy,  the  fore- 
man of  the  General  Fire  Extinguisher  Company,  on  the  morning  of  the  day 
of  the  accident  informed  Reisenberg,  the  head  of  the  firm  of  Koch  &  Co.,  that 
a  quantity  of  pipes  had  arrived,  and  that  they  would  need  the  elevator  all 
day.  Mr.  Reisenberg  thereupon  told  Baumann  not  to  transport  any  freight 
for  his  firm,  but  to  run  the  elevator  for  the  purpose  of  transporting  pipes, 
'and  not  to  handle  the  pipes,  but  only  to  see  that  the  elevator  was  properly 
used.  At  the  completion  of  the  contract.  Murphy  gave  Baumann  $5,  manifestly 
as  a  gratuity,  which  he  testified  was  usual  in  such  cases.  Koch  &  Co.  paid 
Baumann  for  this  day's  work,  as  well  as  other  days ;  and  it  did  not  appear 
that  Murphy,  the  foreman  for  the  General  Fire  Extinguisher  Company,  had 
any  power  to  hire  or  discharge  men  for  the  company. 

I  do  not  think  these  facts  were  sufficient  to  show  that  Baumann  had  been 
transferred  to  the  General  Fire  Extinguisher  Company,  or  loaned  to  it,  for 
the  day  in  question,  so  that  he  ceased  to  be  the  servant  of  Koch  &  Co.,  and 
became  the  servant  of  the  General  Fire  Extinguisher  Company.  In  order 
to  establish  the  liability  of  one  person  for  an  injury  caused  by  the  negligence 
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Of  another,  ft  l8  Hot  enough  to  show  that  the  latter  was  at  the  time  acting 
under  an  employment  by  the  former.  It  must  be  shown.  In  addition,  that  the 
employment  created  the  relation  of  master  and  servant.  Hexamer  v.  Webb, 
101  N.  Y.  377,  4  N.  E3.  755,  64  Am.  Rep.  703.  The  relation  of  master  and  serv- 
ant exists  where  the  employer  selects  the  workman,  may  remove  or  discharge 
falm  for  misconduct,  and  may  order  not  only  what  work  shall  be  done,  but  the 
mode  and  manner  of  performance.  Butler  v.  Townsend,  126  N.  Y.  105,  26  N. 
0. 1017.  The  defendant  the  General  Fire  Extinguisher  Ompany  had  no  power 
to  discharge  Baumann,  or  to  direct  his  manner  of  running  the  elevator,  and 
have  its  direction  obeyed.  If  Baumann  had  chanced  to  think  that  the  direction 
would  be  injurious  to  the  elevator  or  his  general  employer.  Even  if  it  be  said 
that  the  company  exercised  such  control  over  him  as  to  direct  when  he  should 
start  and  when  and  where  he  should  stop  the  elevator,  this  would  not  be  suffi- 
cient to  make  him  its  servant  Johnson  v.  N.  A.  S.  N.  Co.,  132  N.  T.  576,  30. 
N.  E.  505 ;  Murray  v.  Dwight,  161  N.  T.  301,  55  N.  B.  901,  48  ll  R.  A.  673. 

It  is  claimed  that  Hlgglns  v.  W.  U.  T.  Co.,  156  N.  Y.  75,  50  N.  B.  500.  66 
Am.  St  Rep.  537,  and  Hallett  v.  N.  Y.  C.  &  H.  R.  R.  R.,  167  N.  Y.  643,  60  N.  B. 
663,  are  authorities  contrary  to  the  above  view.  I  think  not  In  the  former 
case  the  contractor  was  to  furnish  the  elevator  itself,  and  had  not  turned  it 
over  to  the  defendant,  and  it  was  in  the  finishing  of  the  elevator  that  the 
accident  occurred;  and  the  contractor  had  procured  the  defendant's  general 
servant  to  operate  the  elevator  by  moving  it  up  an^  down  through  the  shaft 
for  his  convenience  in  plastering.  The  court  held  that  the  operator  was  act- 
ing under  the  orders  of  the  plaintiff  and  for  his  sole  convenience  and  benefit. 
In  the  latter  case  the  person  who  opened  the  switch  which  caused  the  accident 
was  paid  by  the  telegraph  company,  and  was  under  their  general  direction 
and  special  control. 

The  question  when  and  under  what  circumstances  the  servant  of  a  general 
master  becomes  the  servant  of  another  is  more  difficult  of  solution  than  the 
statement  of  the  general  propositions  of  law.  But  it  seems  to  me  that  the 
facts  proved  were  Insufficient  to  authorize  the  Jury  to  find  that  Baumann 
had  been  transferred  from  his  general  employer  to  the  defendant  against 
whom  the  verdict  was  rendered,  and  that  the  submission  of  the  question  to 
them  was  unauthorized.  Koch  &  Co.,  even  if  it  was  not  bound  to  do  so  by  its 
contract  could,  for  the  purpose  of  facilitating  the  work,  give  to  the  fire  ex- 
tinguisher company  the  use  of  its  elevator,  and  man  to  run  it»  for  the  trans- 
porting of  pipes  to  the  temporary  workshop  on  the  sixth  floor,  and  it  seems 
they  did  do  so. 

The  defendants  Koch  &  Co.  insist  that  the  verdict  in  their  favor  must  stand, 
notwithstanding  this  situation;  claiming  that  one  codefendant  has  no  legal 
cause  of  complaint  because  the  law  was  laid  down  too  favorably  to  his  co- 
defendant  or  even  if  that  codefendant  erroneously  escaped  liability ;  citing  as 
authority  for  the  proposition  Kimmer  v.  Third  Ave.  R.  R.,  36  App.  Dlv.  26d, 
and  Doming  v.  Terminal  Ry.,  49  App.  Dlv.  498.  An  examination  of  the  Zimmer 
Case  shows  that  the  proposition  is  based  upon  the  contingency  that  the  com- 
plaining defendant  was  negligent  and  liable,  and  could  not  escape  liability 
because  of  its  own  acts,  and  therefore  could  not  complain  that  some  one  else 
was  not  made  liable  also.  That  case  is  further  authority  for  the  proposition 
that  it  is  immaterial  from  what  source  a  request  or  exception  comes ;  if  it  be 
erroneous  the  Judgment  must  be  reversed.  If  there  was  error  in  submitting 
the  question  to  the  Jury  as  to  whose  servant  Baumann  was,  it  permeated  the 
entire  verdict — ^the  one  against  the  codefendant  as  well  as  the  one  in  favor 
of  the  other  codefendant  The  Jury  may  have  found  that  the  accident  was 
caused  by  the  negligence  of  Baumann,  and  that  he  had  become  the  servant 
of  the  defendant  against  whom  they  found  the  verdict  The  question  was 
raised  in  various  ways,  and  exceptions  taken  which  I  have  concluded  were 
good.  In  addition,  if  the  doctrine  of  res  ipsa  loquitur  does  not  apply,  it  seems 
to  me  there  is  very  grave  doubt  whether  any  negligence  was  proved  on  the 
part  of  any  one.  The  testimony  is  that  the  pipes  were  loaded  in  the  usual 
way,  and  in  the  way  they  had  been  loaded  previously ;  that  the  elevator  was 
nm  in  a  careful  way,  and  not  started  again  after  it  stopped  three  feet  below 
the  sixth-story  floor ;  and  that  the  elevator  gate  was  not  usually  closed  when 
transporting  freight    There  was  no  occasion  to,  close  it  unless  it  could  be 
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reasonably  anticipated  tbat  some  part  of  the  elevator  load  would  slide  off. 
Whether  any  reasonable  man  could  apprehend,  from  the  loading  of  the  elevator, 
or  from  the  manner  of  its  being  operated,  that  any  such  accident  as  did 
happen  might  occur,  it  seems  to  me  very  doubtful,  unless  the  fact  that  the 
accident  happened,  in  opposition  to  the  testimony  of  the  witnesses  as  to  what 
was  done,  makes  a  question  of  fact  for  the  Jury  to  pass  upon.  Upon  all  the 
questions  InYolyed,  I  think  justice  is  best  subserved  by  granting  the  motions 
for  a  new  trial. 
Motions  granted,  with  costs  to  abide  the  event. 

Argiied  before  VAN  BRUNT,  P.  ].,  and  HATCH,  O'BRIEN, 
INGRAHAM,  and  LAUGHLIN,  JJ, 

W.  S.  Marshall,  for  appellants. 
F.  L.  Taylor,  for  respondent. 

PER  CURIAM.    Order  affirmed,  with  costs,  on  the  opinion  of 
the  court  below. 

INGRAHAM,  J.,  dissents. 


(96  App.  Div.  71.) 

MULLER  et  al.  v.  NATIONAL  BANK  OF  CORTLAND. 

(Supreme  Court,  Appellate  Division,  Third  Department.    June  30,  1904.) 

1.  Banks  and  Banking — Deposits— Payment  of  Checks— Forged   Instru- 

ments-Liability OP  Subsequent  Indorseb— Defense  of  Suit— Costs. 

A  depositor  in  plaintiffs'  bank  drew  checks  thereon  payable  to  a  payee, 
whose  agent  forged  the  payee's  signature,  after  which  the  checks  were 
presented  to  plaintiffs  for  payment  with  the  forged  signature  and  the 
subsequent  signature  of  defendant  bank  thereupon.  Plaintiffs  paid  the 
checks,  and  charged  them  to  the  depositor's  account,  and  were  sued  in 
conversion  by  the  payee.  Defendant  declined  to  defend  the  action,  after 
having  been  requested  to  do  so,  although  it  approved  of  the  defense  inter- 
posed by  plaintiffs.  Judgment  was  rendered  against  plaintiffs,  which 
they- paid.  Heldy  that  plaintiffs  could  not  recover  from  defendant,  be- 
cause of  its  subsequent  indorsement,  the  costs  or  counsel  fees  incurred  in 
defending  the  action. 

2.  Same— Approval  of  Defense— Effect. 

The  fact  that  defendant  approved  of  the  defense  interposed  by  plaintiffs 
did  not  render  it  liable  for  costs,  after  having  specifically  declined  to 
assume  the  defense. 

3.  Same— Good  Faith— Success  of  Defense. 

Nor  was  plaintiffs'  right  to  recover  costs  enlarged  by  their  good  faith 
in  asserting  the  defense,  or  their  partial  success  in  defeating  a  recovery 
on  one  of  the  checks  which  were  the  subject  of  the  action. 

Controversy  submitted  under  Code  Civ.  Proc.  §  1279,  by  Peter 
D.  Muller  and  Albert  C.  Muller  against  the  National  Bank  of  Cort- 
land, N.  Y.    Judgment  ordered  for  plaintiffs. 

The  plaintiffs  are  bankers  doing  business  under  the  name  of  Muller  Bros. 
at  Cortland,  N.  Y.  F.  J.  Westcott  was  a  depositor  in  the  plaintiffs'  bank,  and 
drew  three  checks  thereupon — one  of  $r>4.42,  bearing  date  April  22,  1897;  the 
second  of  $33.75,  bearing  date  August  20,  1897 ;  and  the  third  of  $8.32,  bearing 
date  February  16,  1898.  These  checks  were  made  payable  to  the  Dunn-Salmon 
Company,  who  were  selling  goods  to  Westcott  through  their  agent,  •  one 
C.  F.  Seybold.  Upon  these  checks  the  signature  of  the  payee  was  afterwards 
forged  by  said  Seyb6ld,  and  the  checks  were  presented  to  the  plaintiffs  for 
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payment  with  the  forged  signature,  and  with  the  signature  of  said  Seyhold, 
and  the  signatnre  of  the  defendant  bank  thereupon.  The  plaintiffs  paid  the 
checks  and  charged  them  to  the  account  of  Westcott,  the  maker.  The  Dunn- 
Salmon  Company  gave  credit  to  Westcott  for  the  checks,  and  sued  the  plaintiffs 
in  conversion  for  the  payment  of  their  checks  upon  a  forged  signature.  Of 
this  action  the  plaintiffs  gave  the  defendant  notice,  with  a  request  to  defend 
the  same.  The  defendant  declined  to  assume  the  defense  of  the  action,  al- 
though its  officers  stated  that  they  believed  a  good  defense  existed.  The  action 
was  defended  by  the  plaintiffs,  and  the  defense  was  successful  as  to  the  check 
for  $64.42,  but  unsuccessful  as  to  the  other  checks,  and  Judgment  was  en- 
tered against  the,  plaintiffs  for  the  amount  of  those  two  checks,  aggregating, 
with  interest,  at  the  time  of  the  judgment,  $54.36.  To  this  sum  as  damages 
was  added  in  the  Judgment  the  sum  of  $155.04  as  costs.  This  Judgment  has 
been  paid  by  the  plaintiffs.  The  expense  of  the  plaintiffs  for  counsel  in  de- 
fending that  action  was  $72.48.  For  these  sums,  to  wit,  the  amount  of  re- 
covery, including  costs,  and  the  amount  expended  for  counsel  in  the  defense 
of  the  action  brought  by  the  Dunn- Salmon  Company,  these  plaintiffs  sued  the 
defendant.  Thereafter  the  matter  was  agreed  to  be  submitted  under  section 
1279  of  the  Code  of  Civil  Procedure.  Up  to  the  time  of  said  agreement  costs 
of  the  action  amounting  to  $23  had  accrued. 

Five  questions  are  here  submitted :  First,  whether  the  plaintiffs  are  entitled 
to  recover  from  the  defendant  the  amount  of  the  $33.75  check,  together  with 
interest ;  second,  whether  the  plaintiffs  are  entitled  to  recover  of  the  defendant 
the  amount  of  the  $8.32  check,  with  interest;  third,  whether  the  plaintiffs  are 
entitled  to  recover  of  the  defendant  the  sum  of  $155.04,  the  costs  included  in 
the  Judgment  against  the  plaintiffs  brought  by  Dunn-Salmon  Company; 
fourth,  whether  the  plaintiffs  are  entitled  to  recover  of  the  defendant  the 
sum  of  $72.48,  the  amount  of  their  costs  for  counsel  fee  in  defending  said 
action;  fifth,  whether  the  plaintiffs  are  entitled  to  recover  of  the  defendant 
the  sum  of  $23,  being  the  costs  in  the  action  brought  by  the  plaintiffs  against 
the  defendant  which  had  accrued  prior  to  this  submission  to  the  court. 

Louis  F.  Doyle,  for  plaintiff. 

John  O'Donnell  (Riley  Champlin,  of  counsel),  for  defendant. 

SMITH,  J.  Defendant  admits  its  .liability  upon  the  matters 
specified  in  the  first,  second,  and  fifth  questions.  It  denies  its  lia- 
ability  either  for  the  costs  included  in  the  judgment  of  the  Dunn- 
Salmon  Company  against  the  plaintiffs,  or  for  counsel  fee  paid  by 
the  plaintiffs  in  the  defense  of  that  action.  These  two,  then,  are 
the  only  disputed  questions  here  for  determination.  In  Com  Ex- 
change Bank  v.  Nassau  Bank,  91  N.  Y.  74,  the  plaintiff  had  paid 
a  check  to  which  the  name  of  the  payee  had  been  forged,  after 
which  forged  signature,  however,  the  defendant  had  indorsed  the 
same.  The  depositor  whose  moneys  had  been  wrongfully  paid  out 
by  the  plaintiff  procured  judgment  against  the  plaintiff  for  the 
amount  of  moneys  thus  paid  out,  and  for  costs.  In  an  action 
brought  by  the  plaintiff  against  the  defendant  upon  its  indorse- 
ment made  subsequent  to  the  forged  indorsement,  it  was  held  that 
the  plaintiff  might  recover  the  amoimt  of  the  checks,  with  inter- 
est, but  could  not  recover  the  costs  included  in  the  judgment  which 
plaintiff  had  paid  to  its  depositor.  Danforth,  J.,  in  discussing  the 
authorities  cited  in  behalf  of  the  plaintiff  in  that  action  said,  on 
page  80: 

"In  the  other  cases  cited  by  the  respondent,  the  plaintiff  had  become  liable 
to  costs  in  actions  in  which  he  had  a  remedy  over  against  the  then  defendant, 
but  in  none  of  them  did  it  appear  that  the  action  in  which  the  costs  were  in- 
curred was  caused  in  whole  or  in  part  by  the  wrongful  act  or  omission  of 
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duty  on  the  part  of  tbe  original  defendant  No  case,  I  think,  can  be  found 
In  which  the  right  to  costs  of  defending  an  action  so  caused  has  been  upheld, 
and  that  is  precisely  the  position  of  the  plaintiff  here." 

If,  in  the  case  at  bar,  the  action  had  been  brought  by  Westcott 
against  the  plaintiffs  to  recover  his  deposit  instead  of  by  Dunn- 
Salmon  Company  for  the  conversion  of  the  checks,  the  cases  would 
then  have  been  hardly  distinguishable,  and  the  authority  of  the  case 
iited  would  probably  be  unquestioned.  Within  the  reasoning,  how- 
ever, of  Judge  Danforth  in  that  case,  I  am  unable  to  see  that  the 
changed  condition  affects  the  force  of  the  authority.  In  the  case 
cited  the  plaintiff  had  failed  in  its  duty  to  its  depositor,  and  in  the 
action  brought  to  enforce  that  duty  had  been  compelled  to  pay 
costs.  These  costs  it  sought  to  recover  against  a  defendant  who 
had  guarantied,  by  its  subsequent  indorsement,  the  forged  indorse- 
ment. Nevertheless  the  court  held,  because  the  costs  were  recov- 
ered in  an  action  wherein  it  was  charged  with  a  violation  of  duty, 
it  could  not  recover  the  same  against  the  defendant  therein,  who 
was  only  connected  with  the  check  by  reason  of  its  subsequent  in- 
dorsement. In  the  case  at  bar  judgment  has  been  recovered  against 
the  plaintiffs  for  a  wrong  for  the  conversion  of  a  check  which  was 
the  property  of  the  Dunn-Salmon  Company.  Thi^  is  certainly  no 
less  a  wrong  than  the  payment  of  moneys  belonging  to  a  depos- 
itor upon  a  forged  indorsement.  If  the  case  were  a  new  one,  I 
should  have  grave  doubt  whether  these  questions  could  be  raised 
by  the  defendant  bank,  who  had  warranted  the  genuineness  of  that 
indorsement  by  its  subsequent  indorsement.  Under  the  authority 
cited,  however,  we  feel  bound  to  hold  that,  by  the  payment  of  the 
costs  in  the  judgment  of  the  Dunn-Salmon  Company,  the  plaintiffs 
have  secured  no  right  to  indemnity  as  against  the  defendant. 

It  is, unnecessary  to  discuss  the  various  cases  cited  by  the  plain- 
tiffs herein,  as  they  are  fully  discussed  in  the  Case  of  Corn  Ex- 
change Bank,  cited  above,  and  we  can  see  no  facts  which  would 
take  the  case  out  of  the  principle  there  cited.  That  the  defendant 
in  this  case  approved  of  the  defense  interposed  by  the  plaintiffs  can- 
not alter  its  liability  after  having  specifically  declined  to  assume 
the  defense.  Nor  can  the  plaintiffs*  right  be  affected  by  their  good 
faith  in  asserting  the  defense  or  their  partial  success  in  defeating 
a  recovery  upon  one  of  the  checks  which  were  the  subject  of  the 
action. 

The  third  and  fourth  questions  must  be  answered  in  the  nega- 
tive, and  judgment  ordered  for  the  plaintiffs  for  the  sum  of  $33.75 
with  interest  from  September  1,  1897,  for  the  sum  of  $8.32  with  in- 
terest from  February  24,  1898,  and  for  the  sum  of  $23,  with  costs. 
All  concur. 
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FARGO  V.  SUPREME  TENT  OF  THE  KNIGHTS  OF  THE  MACCABEES  OF 

THE  WORLD. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    July  6,  1904.) 

L  MxTTUAi.   Benefit    Insubance— By- Law&—Chakge— Effect    on    Existing 
Policies. 

When  deceased  was  Insured  by  a  mutual  benefit  association,  its  by-laws 
provided  that  no  benefits  should  be  paid  when  death  was  the  recult  of 
suicide  within  one  year  after  admission.  Such  provision  was  amended  so 
as  to  provide  that  no  benefits  should  be  paid  when  death  was  the  result 
of  suicide,  whether  deceased  was  sane  or  insane,  within  five  years  after 
admission,  except  that  in  such  case  all  assessments  should  be  repaid. 
Thereafter  deceased's  certificates  were  canceled,  and  new  certificates  is- 
sued in  the  same  amount,  after  which  the  by-laws  were  again  amended 
so  as  to  provide  that  no  benefits  should  be  paid  when  death  resulted  from 
suicide  whether  the  member  was  sane  or  insane,  but  that  in  such  case 
twice  the  amount  of  all  assessments  paid  should  be  repaid  to  the  bene- 
ficiary. Deceased  died  as  the  result  of  suicide,  while  Insane,  after  having 
been  a  member  for  more  than  five  years.  Held,  that  such  association  had 
no  power,  as  against  deceased,  to  pass  the  last  amendment,  striking  out 
all  time  limit  as  to  suicide  and  that  decedent's  beneficiary  was  therefore 
entitled  to  recover  the  face  value  of  the  certificates. 

2.  Same— Waiver. 

Where  an  amendment  of  a  by-law  of  a  mutual  benefit  society  relating  ta 
■  suicide  was  tmreasonable  in  so  far  as  it  affected  existing  members,  the  fact 
that  a  representative  from  the  local  lodge  of  one  of  such  members  was  in 
attendance  at  the  meeting  of  the  superior  lodge  when  the  amendment  was 
made  did  not  constitute  a  consent  to  such  amendment  on  the  part  of  such, 
member. 

Submitted  controversy  between  Anna  J.  Fargo  against  the  Su- 
preme Tent  of  the  Knights  of  the  Maccabees  of  the  World.  Judg- 
ment for  plaintiff. 

Argued  before  McLENNAN,  P.  J.,  and  WILLIAMS,  HISCOCK, 
and  STOVER,  JJ. 

Woodworth  &  Greflf,  for  plaintiff. 

Love  &  Quackenbush  and  Franklin  Kennedy,  for  defendants 

WILLIAMS,  J.  Judgment  should  be  ordered  in  favor  of  the 
plaintiff  for  $2,000,  with  interest  from  December  8,  1903,  and  costs. 

The  question  to  be  determined  is  whether  the  plaintiff  is  entitled  to 
recover  the  full  amount  specified  in  the  certificate,  $2,000  and  interest, 
or  double  the  amount  paid  into  the  life  benefit  fund  during  the  mem- 
bership of  deceased,  $307.20,  and  interest.  The  defendant  is  a  mutual 
benefit  fraternity,  organized  under  the  laws  of  Michigan,  and  doing 
business  in  the  state  of  New  York  pursuant  to  article  7  of  the  insur- 
ance law  (Laws  1892,  p.  1933,  c.  690).  The  deceased  became  an  en- 
dowment member  of  defendant  September  13,  1894,  for  an  amount 
not  to  exceed  $1,000,  and  a  certificate  was  issued,  naming  the  plaintiff, 
who  was  his  wife,  as  beneficiary.  The  deceased  also  became  an  en- 
dowment member  of  the  Great  Camp,  Knights  of  the  Maccabees  for 
New  York,  a  subordinate  body  of  the  defendant,  on  the  same  day,  for 
an  amount  not  to  exceed  $1,000,  and  a  certificate  was  issued  naming 
the  plaintiff  as  beneficiary.     In  the  month  of  July,  1898,  the  latter  or- 
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ganization  resolved  to  transfer  its  endowment  certificates  to  the  de- 
fendant, which  agreed  to  assume  all  liability  therefor  in  conformity 
^vith  and  pursuant  to  its  laws  then  in  force.  Pursuant  to  such  resolu- 
tion the  endowment  certificates  in  question  were  transferred  to  the 
defendant,  which,  at  the  request  of  the  deceased,  on  September  1, 
1898,  canceled  such  certificates,  and  issued  in  place  thereof  a  new  cer- 
tificate for  an  amount  not  exceeding  $2,000,  naming  the  plaintiff  as 
beneficiary.  The  deceased  died  October  9,  1903,  as  a  result  of  sui- 
cide, while  insane.  All  assessments  were  paid  during  the  lifetime  of 
the  deceased,  and  he  was  a  member  in  good  standing  until  the  time 
of  his  death,  and  the  certificate  of  September  1,  1898,  was  valid  and 
in  force  when  he  died.  When  the  two  original  certificates  were  is- 
sued in  1894  the  by-laws  of  the  defendant  and  its  subordinate  pro- 
vided (section  173)  that  no  benefit  should  be  paid  when  death  was  the 
result  of  suicide,  within  one  year  after  admission,  whether  the  mem- 
ber so  taking  his  own  life  was  sane  or  insane  at  the  time.  In  1897 
section  173  of  the  by-laws  was  amended  so  as  to  provide  that  no  ben- 
efit should  be  paid  when  death  was  the  result  of  suicide  within  five 
years  after  admission,  whether  the  member  so  taking  his  own  life 
was  sane  or  insane  at  the  time ;  provided  that  in  case  of  such  suicide 
all  assessments  paid  in  should  be  repaid  to  the  beneficiary,  and  such 
amount  should  be  the  full  amount  that  could  be  claimed.  In  190-1 
section  173  of  the  by-laws  was  redesignated  as  section  432,  and 
amended  so  as  to  provide  that  no  benefits  should  be  paid  when  death 
was  the  result  of  suicide,  whether  the  member  taking  his  own  life 
was  sane  or  insane  at  the  time ;  provided  that  in  case  of  such  suicide 
twice  the  amount  of  all  assessments  paid  in  should  be  repaid  to  the 
beneficiary,  which  amount  should  not  exceed  the  face  of  the  certifi- 
cate, and  should  be  the  full  amount  that  could  be  claimed.  The  de- 
fendant claims  this  by-law — section  432 — is  binding  upon  the  plain- 
tiff, and  that  she  can  claim  under  it  only  $307.20 ;  while  the  plaintiff 
claims  it  is  not  binding  upon  her;  that  she  is  only  bound  by  the 
original  by-law,  section  173,  in  force  in  1894,  when  the  original  cer- 
tificates were  issued,  or  at  least  that  section  as  amended  in  1897 ;  and, 
the  suicide  not  having  occurred  within  one  or  five  years,  she  is  en- 
titled to  the  full  amount  of  the  certificate,  $2,000.  The  only  question, 
therefore,  is  whether  the  defendant  had  power  to  make  the  amend- 
ment of  1901,  striking  out  all  time  limit  as  to  suicide,  so  as  to  be 
binding  upon  the  deceased  and  his  beneficiary,  the  plaintiff. 

The  law  of  this  state  is  well  settled  that  the  defendant  had  no  power 
to  make  such  an  amendment  so  as  to  bind  persons  already  insured 
and  their  beneficiaries.  Parish  v.  N.  Y.  Produce  Ex.,  169  N.  Y.  34, 
()1  N.  E.  977,  66  L.  R.  A.  149;  Weber  v.  S.  T.  of  K.  of  M.  of  W.,  172 
N.  Y.  490,  65  N.  E.  258,  92  Am.  St.  Rep.  753 ;  Langan  v.  S.  C.  A. 
L.  of  H.,  174  N.  Y.  2G6,  66  N.  E.  932 ;  Beach  v.  S.  T.  of  K.  of  M. 
of  W.,  177  N.  Y.  100,  69  N.  E.  281.  The  Webber  Case  alone  need 
be  specially  referred  to.  It  was  there  held  that  the  amendment  by 
this  defendant,  hereinbefore  referred  to  as  made  in  1897,  changing 
the  time  limit  as  to  suicide  from  one  to  five  years,  was  ineffectual  to 
bar  a  recovery  upon  a  certificate  issued  before  such  amendment  was 
made,  when  the  suicide  occurred  more  than  one  but  less  than  five 
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years  after  the  issue  of  the  certificate.    We  quote  from  the  opinion  in 
that  case,  viz. : 

"Unintentional  self-destruction,  whether  due  to  insanity  or  accident,  after 
the  lapse  of  a  year  from  the  making  of  the  contract,  was  as  much  Insured 
against  as  death  from  typhoid  fever  or  consumption,  and  an  amendment  to  its 
by-laws  providing  that  the  death  of  an  existing  member  from  any  of  these 
causes  should  render  the  policy  void  would  deprive  the  party  of  vested  contract 
rights.  An  amendment  whicb  effects  such  a  result,  we  have  recently  held,  may 
not  be  made,  because  it  is  an  unreasonable  amendment  destroying  contract 
rights,  instead  of  regulating  the  administration  of  the  corporation  and  its  mem- 
bership within  reasonable  bounds"-— citing  the  Parish  Case,  above. 

If  such  an  amendment  could  not  be  made,  certainly  one  striking 
out  all  time  limit  could  not  be.  That  case  is  decisive  as  to  the  rights 
of  the  parties  in  this  case. 

We  think  there  is  no  merit  in  the  claim  that  the  deceased  consented 
to  the  amendment  of  1901.  He  very  likely  did  consent  to  the  amend- 
ment of  1897  by  surrendering  his  original  certificates  and  taking  a 
new  one  in  place  thereof  in  1898  after  that  amendment  had  been 
made,  but  there  is  no  more  reason  in  this  case  than  in  the  Webber 
Case  for  saying  he  consented  to  the  amendment  of  1901.  It  is  true 
that  in  the  Webber  Case  there  was  no  finding  that  the  deceased  was 
sane  when  the  amendment  was  made.  There  is  such  a  finding  as  to 
deceased  in  this  case.  There  was  no  finding  in  the  Webber  Case  that 
deceased  was  insane  at  the  time  the  amendment  was  made,  and  in 
the  absence  of  such  a  finding  the  court  must  have  assumed  he  was 
sane.  Nor  can  it  be  said  that  he  consented  to  the  amendment  be- 
cause the  representatives  from  his  tent  were  in  attendance  when  the 
amendment  was  made.  The  amendment  being  an  unreasonable  one 
as  to  the  deceased,  he  could  not  have  anticipated  it  would  be  made 
so  as  to  affect  his  rights,  and  could  not  be  held  to  have  authorized  the 
representatives  of  his  tent  to  assent  to  the  same. 

The  views  herein  expressed  lead  to  the  direction  of  judgment  for 
the  plaintiflF  for  $2,000,  with  interest  and  costs.    All  concur. 


<96  App.  Div.  557.) 

OAHILL  v.  CITY  OF  ROCHESTER. 

(Supreme  Court,  Api>ellate  Division,  Fourth  Department.    July  6,  1904.) 

1.  Municipal  Cobpobationb  —  Defective   Sidewalks  —  In  juries  —  Notice- 
Statutes— Repeal. 

Rochester  City  Charter  (Laws  1880,  p.  76,  c.  14,  §  218),  requiring  actual 
notice  of  defeots  in  the  sidewalks  of  such  city  in  order  to  authorize  a  re- 
covery for  injuries  sustained  by  reason  thereof,  was  repealed  by  the  White 
charter  for  cities  of  the  second  class  (Laws  1898,  p.  438,  c.  182,  §  461,  as 
amended  by  Laws  1809,  p.  1290,  c.  581),  dispensing  with  the  necessi^  for 
actual  notice  in  such  actions  in  cities  of  the  second  class,  and  permitting 
the  same  to  be  maintained  where  the  defect  complained  of  had  existed  for 
such  a  length  of  time  that  the  same  should  ha^e  been  discovered  and 
remedied  in  the  exercise  of  reasonable  care. 

Appeal  from  Trial  Term,  Monroe  County. 

Action  by  Bernard  Cahill  against  the  city  of  Rochester.  From  a 
judgment  in  favor  of  plaintiff,  and  from  an  order  denying  defendant's 
motion  for  a  new  trial,  it  appeals.    Affirmed. 
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Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

Plaintiff  brought  this  action  to  recover  damages  alleged  to  have  been  sus- 
tained by  falling  upon  a  defective  sidewalk  In  the  city  of  Rochester,  which  the 
defendant  negligently  allowed  to  remain  out  of  repair.  He  recovered  a  small 
verdict  The  only  error  assigned  against  his  judgment  and  argued  upon  this 
appeal  is  that  his  action^  was  not  maintainable  in  the  absence  of  actual  notice 
to  the  city  of  Rochester  or  its  officials  of  the  existence  of  the  alleged  defects. 
It  is  not  claimed  that  any  actual  notice  thereof  was  given  before  the  accident, 
and  it  is  conceded  that  originally  defendant's  charter  <section  218,  c.  14,  p. 
76,  Laws  1880)  required  such  notice.  The  learned  trial  Justice,  however,  held, 
and  upon  this  appeal  it  is  argued  by  respondent,  that  the  White  charter  for 
cities  of  the  second  class  (section  461,  c  182,  p.  438,  Laws  1898,  as  amended  by 
chapter  581,  p.  1290,  Laws  1899)  dispensed  with  the  necessity  for  this  actual 
notice,  and  allowed  such  an  action  as  this  to  be  maintained  where  the  defect 
complained  of  had  existed  for  such  a  length  of  time  that  the  same  should  have 
been  discovered  and  remedied  In  the  exercise  of  reasonable  care  and  diligence. 

John  M.  Stull,  for  appellant. 
Henry  R.  Glynn,  for  respondent 

STOVER,  J.  In  the  passage  of  the  White  charter  the  Legisla- 
ture intended  to  effect  a  uniform  system  for  the  government  of  sec- 
ond-class cities.  By  the  provision  under  discussion  it  intended  to 
make  a  uniform  regulation  as  to  notice  of  defective  conditions.  It, 
by  the  saving  clause,  used  the  words  "other  requirement  or  statute  of 
limitations,"  and  it  may  be  well  said  that  by  that  was  meant  other  re- 
quirement than  notice  as  to  conditions  or  statute  of  limitations. 
Reading  in  this  light,  it  would  seem  that  the  old  provision  of  the 
charter,  which  required  actual  notice,  was  abrogated  by  the  statute ; 
and  this  would  seem  to  be  a  reasonable  construction  of  the  statute. 
Having  in  mind  the  idea  of  uniformity  in  regulations  with  reference 
to  municipalities,  it  is  not  unreasonable,  I  think,  to  say  that  the 
Legislature  intended  to  have  uniformity  of  notice  as  to  defects  in 
sidewalks,  but  did  not  intend  to  do  away  with  other  features  of  the 
law  which  did  not  affect  the  notice,  either  actual  or  constructive,  as 
to  defective  conditions.  This  does  not  conflict  with  that  provision 
which  requires  that  the  provisions  of  the  charter  shall  be  an  addi- 
tional requirement  to  those  already  furnished.  To  say  that  either  ac- 
tual or  constructive  notice  was  in  addition  to  the  requirement  of  a 
statute  which  required  that  actual  notice  must  be  given  before  a  li- 
ability can  be  incurred,  would  render  that  provision  of  no  effect; 
whereas  to  say  that  wherever  there  was  an. additional  requirement  be- 
yond the  notice,  which  was  still  left  in  force,  so  far  as  the  notice  of 
defective  conditions  is  concerned,  the  provisions  of  the  White  charter 
are  not  inconsistent.  To  reiterate :  If  there  were  only  conditions  in 
previous  legislation  as  to  defective  conditions,  that  legislation  was 
merged  and  repealed  by  the  enactment  of  the  White  charter.  If,  in 
addition  to  defective  conditions,  there  was  some  other  special  requi- 
site of  the  charter  that  was  still  left  unrepealed,  leaving  the  provisions 
of  the  White  charter  applicable  to  all  municipalities,  and  in  addition 
thereto  any  such  municipahties  as  had  special  legislation  which  was 
not  le^slated  upon,  such  special  legislation  was  not  affected. 

Judgment  and  order  affirmed,  with  costs.    All  concur. 
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(96  App.  DIv.  454.) 

WALDO  et  al.  y.  HAYES  et  al. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    July  6,  1904.) 

L  Wnxs— Personalty— Leg AcsT— Time  when  Will  Speaks. 

Where  testatrix's  will  gave  one  her  "diamond  brooch"  and  gave  another 
"Jewelry  not  otherwise  disposed  of,"  and  the  brooch  testatrix  had  when 
tlie  will  was  executed  was  subsequently  disposed  of,  but  at  her  death  she 
had  another,  it  passed  to  the  one  to  whom  the  brooch  was  given  in  the  will, 
and  not  as  jewelry  "not  otherwise  disposed  of." 

Appeal  from  Special  Term,  Erie  County. 

Action  by  George  E.  Waldo  and  others,  as  executors,  etc.,  of  the  es- 
tate of  Helen  Thornton  Campbell,  deceased,  for  a  construction  of  the 
will.  From  a  judgment  that  Florence  Hayes  became  the  owner  and 
entitled  to  the  possession  of  a  certain  diamond  brooch  owned  by  the 
testatrix  at  the  time  of  her  death,  Hilda  M.  Lomax  Iggulden  and  oth- 
ers appeal.     Affirmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

Eugene  M.  Bartlett,  for  appellants. 
Irving  L.  Fisk,  for  respondents. 

McLENNAN,  P.  J.  Helen  Thornton  Campbell  died  on  the  10th 
day  of  January,  1903,  leaving  a  last  will  and  testament,  which  was 
dated  and  executed  by  her  on  the  8th  day  of  March,  1898 ;  the  eighth 
clause  of  which  is  as  follows: 

**Eighth — I  give  and  bequeath  to  Florence  Hayes,  of  Buffalo,  New  York,  all 
my  china  ware  and  my  diamond  brooch." 

The  seventeenth  clause  of  the  will  provides : 

"Seventeenth — I  give  and  bequeath  to  Mrs.  Lomax,  of  Dewitt  Street,  near 
Breckenrldge  Street,  Buffalo,  N.  Y.,  and  to  her  daughters,  Hilda  and  Ethel, 
such  of  my  wearing  apparel  as  they  may  choose  and  any  jewelry  not  otherwise 
disposed  of  in  this  will.*' 

Upon  the  probate  of  the  will  of  the  testatrix  the  respondent  Flor- 
ence Hayes,  the  beneficiary  named  in  the  eighth  clause,  claimed  to  be 
entitled  to  receive  from  the  executors  of  said  will  the  diamond  brooch 
in  question,  which  the  learned  trial  court  has  found  was  the  only  ar- 
ticle owned  by  the  testatrix  at  the  time  of  her  death  which  answered 
the  description  contained  in  said  eighth  clause.  The  appellants  claim- 
ed that,  as  such  brooch  was  not  the  one  owned  by  the  testatrix 
at  the  time  the  will  was  executed,  it  passed  to  them  as  an  article  of 
jewelry  not  otherwise  disposed  of,  under  the  seventeenth  clause  of 
the  will.  Such  controversy,  together  with  some  others  arising  under 
other  provisions  of  the  will,  having  arisen,  the  executors  brought  this 
action  to  obtain  a  judicial  construction  thereof.  Uppn  the  trial  the 
court  decided  that  the  brooch  in  question  passed  to  the  respondent 
under  the  eighth  clause,  and  should  be  delivered  to  her  or  to  her 
attorneys,  and  decreed  accordingly.  The  beneficiaries  under  said 
seventeenth  clause  have  appealed  from  such  portion  of  the  judgment 
entered  upon  said  decision  as  determines  the  ownership  of  said  brooch 
to  be  in  the  respondent  arid  directs  the  delivery  thereof. 
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The  evidence  is  uncontradicted  that  in  September,  1897 — ^more  than 
a  year  prior  to  the  execution  of  the  will — the  testatrix  purchased  ol 
Tiffany  &  Co.,  New  York,  a  diamond  brooch,  and  paid  therefor  the 
sum  of  $1,500.  This  brooch  was  the  only  diamond  brooch,  so  far 
as  appears,  owned  by  the  testatrix  at  the  time  her  will  was  executed. 
The  court  also  found  that  in  December,  1899,  after  the  will  was  ex- 
ecuted, she  purchased  of  the  same  firm  another  diamond  brooch,  for 
which  she  paid  $500,  and  that  on  May  23,  1900,  she  purchased  from 
Tiffany  &  Co.  a  diamond  brooch  valued  at  $2,500,  giving  therefor  the 
two  brooches  theretofore  purchased  by  her,  and  paying  $350  in  ad- 
dition thereto ;  that  she  retained  this  last-mentioned  brooch  down  to. 
the  time  of  her  death,  and  that  it  was  the  only  one  owned  by  her  at 
that  time.  The  question  presented  by  this  appeal  would  seem  to  be 
settled  by  authority.  The  courts  of  this  state  have  uniformly  held, 
if  we  understand  the  decisions  correctly,  that,  as  to  personalty  the 
will  of  a  testator  speaks  as  of  the  date  of  the  death  of  the  testator, 
and  that  any  article  of  personal  property  which  the  testator  owns  at 
the  time  of  his  death,  which  answers  to  the  description  of  an  article 
bequeathed,  passes  under  the  will  to  the  legatee  named  therein,  al- 
though such  article  may  not  be  the  identical  article  owned  by  the  tes- 
tator at  the  time  the  will  was  executed.  In  the  case  of  Brundage  v. 
Brundage,  60  N.  Y.  644,  the  court  said : 

"It  is  a  general  rule  that  a  win  speaks  from  the  time  of  the  death  of  the 
testator.  This  rule  is  not  excepted  from,  in  the  case  of  a  general  hequest  of 
a  particular  description,  as  of  an  ascertained  number  of  shares  of  a  particular 
stock." 

In  that  case  the  controversy  arose  over  certain  shares  of  stock  of 
the  New  York  Central  Railroad  Company  which  were  bequeathed  by 
the  testator  to  his  wife  for  her  sole  use  and  benefit  during  her  life, 
and  after  the  execution  of  the  will  the  railroad  company  issued  what 
were  styled  "interest  certificates."  It  was  claimed  that  the  issuance 
of  such  certificates  was  illegal,  and  had  the  effect  to  impair  the  value 
of  the  certificates  of  stock  willed  by  the  testator  to  his  wife.  In  dis- 
cussing the  question  still  further,  the  court,  at  page  548,  said : 

"It  is  to  be  observed  that  he  [the  testator]  did  not  bequeath  to  her  [his  wife] 
any  specific  shares  definitely  described  by  numbers  or  otherwise.  Had  he 
died  without  owning  any  shares  of  the  stock  of  the  New  York  Central  Railroad 
C!ompany  the  legacy  to  his  widow  would  not  have  been  adeemed,  and  it  could 
have  been  made  good  by  the  purchase  and  transfer  to  her  of  any  shares,  to  the 
number  given,  to  be  had  in  the  market  Had  they  been  bought  in  the  market 
the  ownership  by  her  for  life  would  have  conferred  upon  her  such  rights  and 
interests  as  belonged  or  were  incidental  to  the  shares  at  that  time,  and  not 
those  which  had  at  some  prior  time  been  taken  away.  And  it  is  not  different 
if,  to  satisfy  the  legacy,  the  executors  make  use  of  shares  found  among  the 
assets  of  the  testator.  It  follows,  then,  that  when  the  testator  died  leaving  this 
will  and  its  codicils,  by  which  his  widow  was  entitled  to  a  legacy  for  life  of 
a  certain  number  of  shares  of  stock,  she  took  them  Just  as  they  were  at  his 
death." 

In  the  case  at  bar  the  testatrix  bequeathed  to  the  respondent  "my 
diamond  brooch."  At  her  death  there  was  found  among  the  assets 
of  her  estate  an  article  which  answered  the  description  of  the  leg- 
acy contained  in  the  eighth  clause,  and  it  seems  that  under  the  au- 
thorities it  is  of  no  importance  that  the  brooch,  which  was  the  only 
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diamond  brooch  owned  by  the  testatrix  at  the  time  of  her  death,  was 
not  the  particular  one  owned  by  her  at  the  time  her  will  was  made. 
Schouler  on  Wills  (3d  Ed.  §  486)  states  the  rule  as  follows : 

**The  preferable  rule  as  to  after-acquired  property  stands  thus,  with  the 
aid  of  legislation :  that  descriptions,  whether  of  real  or  personal  estate,  or  of 
both  together,  the  subject  of  gift,  refer  to  and  comprise  prima  facie  the  prop- 
erty answering  to  that  description  at  the  death  of  the  testator;  but  that  at 
all  events  the  intention  manifested  by  the  will  shall  prevail." 

The  same  rule  is  declared  and  adopted  in  Van  Vechten  v.  Van 
Vechten,  8  Paige,  104. 
In  Tifft  V.  Porter,  8  N.  Y.  616,  521,  Judge  Johnson  said: 

"^he  presumption  Is  stronger  that  a  testator  Intends  some  benefit  to  a  legatee 
tban  that  he  intends  a  benefit  only  upon  the  collateral  condition  that  he  shall 
remain  till  death  owner  of  the  property  bequeathed.  The  motives  which  ordi- 
narily determine  men  in  selecting  legatees  are  their  feelings  of  regard,  and 
the  presumption,  of  course,  is  that  their  feelings  continue,  and  they  are  looked 
open  as  likely  to  continue.  An  intention  of  benefit  being  once  expressed  to  make 
its  taking  effect  turn  upon  the  contingency  of  the  condition  of  the  testator's 
property  being  unchanged,  instead  of  upon  the  continuance  of  the  same  feelings 
which  in  the  first  instance  prompted  the  selection  of  the  legatee,  requiree,  as 
it  ought,  clear  language  to  convey  that  intention." 

Such  have  been  some  of  the  adjudications  in  this  state,  and,  while 
we  might  cite  many  other  authorities  in  support  of  the  judgment,  we 
do  not  deem  it  necessary  to  do  so,  but  for  the  purpose  of  directing  at- 
tention to  the  argument  and  very  apt  illustrations  of  Vice-Chancellor 
Malins  in  disposing  of  a  like  question  in  the  English  Court  of  Chan- 
cery we  add  the  further  citation  of  Castle  v.  Fox,  Law  Reports,  11 
Equity,  661,  552. 

We  think  the  learned  trial  court  adopted  the  correct  rule  in  con- 
struing the  eighth  clause  of  the  will  of  Helen  Thornton  Campbell, 
and  that  therefore  the  judgment  appealed  from  should  be  affirmed. 

Judgment  affirmed,  with  costs.    All  concur. 


(96  App.  Dlv.  12a) 

In   re    McMURRAY'S    ESTATE. 

(Supreme  Court,  Appellate  Division,  Third  Department    June  80,  1904.) 

1-  Taxation— iNHEBrrANOE  Tax— Leoaot  Subject  to. 

A  legacy  of  less  than  |500,  left  to  testator's  niece,  who  had  occupied 
the  relation  of  ehUd  of  the  testator  since  she  was  about  two  years  old, 
exempt  from  the  transfer  tax  imposed  by  Laws  1892,  p.  822,  c.  399.  I  22, 
must  be  added  to  thef  legacies  left  to  nephews  and  their  wives,  in  or- 
der to  make  the  aggregate  estate  exceed  $500,  for  the  purpose  of  sus- 
taining a  tax  on  the  legacies  to  the  nephews  and  their  wives. 

Appeal  from  Order  of  Surrogate,  Delaware  County. 

Appraisal,  under  the  act  in  relation  to  taxable  transfers  of  prop- 
erty, of  the  property  of  John  McMurray,  deceased.  From  an  order 
of  the  surrogate's  court  setting  aside  an  order  made  by  it  assessing 
a  transfer  tax,  the  State  Comptroller  appeals.    Reversed. 

Argued  before  PARKER,  P.  T-  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 
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Barna  Johnson,  for  appellant. 
John  A.  Kemp,  for  respondent. 

•  CHESTER,  J.  The  decedent,  John  McMurray,  died  in  Dela- 
ware county  March  4,  1896.  By  his  will,  proven  in  that  county 
March  8,  1896,  he  gave  one-half  of  his  property  to  his  niece,  Lizzie 
T.  Cramer,  and  the  other  half  to  his  nephew  Charles  F.  Hunt  and 
Gussie  Hunt,  his  wife,  and  his  nephew  John  A.  Hunt  and  Sarah 
Hunt,  his  wife.  The  decedent  and  said  Lizzie  T.  Cramer,  for  about 
20  or  25  years  prior  to  his  death,  had  occupied  the  mutually  ac- 
knowledged relation  of  parent  and  child,  which  relationship  began 
when  she  was  about  2  years  old.  The  value  of  the  property  of  the 
decedent  at  the  time  of  his  death  was  $868.09,  of  which  the  share 
of  Lizzie  T.  Cramer  was  $434.04,  and  the  shares  of  the  two  nephews 
and  their  respective  wives  were  $108.51  each^  aggregating  $434.04. 
The  order  appealed  from  reverses  an  order  imposing  a  transfer  tax 
upon  the  shares  of  such  nephews  and  their  respective  wives. 

The  only  question  presented  upon  this  appeal  is  whether  the 
share  going  to  Lizzie  T.  Cramer,  which  is  not  taxable,  because  of 
its  amount  and  of  the  relationship  she  bore  to  the  testator,  can  be 
added  to  the  shares  of  the  nephews  and  their  respective  wives,  in 
order  to  make  the  aggregate  estate  transferred  exceed  $500.  The 
claim  of  the  respondent  is  that  said  Lizzie  T.  Cramer  is  a  person 
"'specifically  exempted"  from  the  provisions  of  the  transfer  tax  law 
(Laws  1892,  p.  822,  c.  399),  within  the  meaning  of  that  term  as 
used  in  section  22  of  such  law,  and  for  that  reason  her  share  can- 
not lawfully  be  added  to  the  shares  of  the  nephews  and  their  wives, 
in  order  to  make  the  aggregate  estate  exceed  $500,  for  the  purpose 
of  sustaining  a  tax  upon  the  shares  of  such  nephews  and  their 
wives.  This  question  has  been  decided  adversely  to  the  contention 
of  the  respondent.  Matter  of  Corbett's  Estate,  55  App.  Div.  124, 
67  N.  Y.  Supp.  46,  affirmed  171  N.  Y.  616,  64  N.  E.  209 ;  Matter  of 
Hoffman's  Estate,  143  N.  Y.  327,  38  N.  E.  311 ;  Matter  of  Garland's 
Estate,  88  App.  Div.  380,  84  N.  Y.  Supp.  630.  While  the  share  of 
Lizzie  T.  Cramer  is  not  taxable,  yet  under  these  authorities  she  is 
not  a  person  "specifically  exempt"  from  taxation,  as  is  a  bishop  or 
a  religioVis  corporation,  for  the  reason  that,  if  the  estate  had  been 
sufficiently  large  to  bring  her  share  within  the  provisions  of  the 
law,  she  would  then  have  been  a  taxable  person  under  it. 

The  order  of  the  surrogate's  court  should  be  reversed,  with  $10 
costs  and  disbursements.    All  concur. 


(96  App.  Div.  120.) 

PEOPLE  ex  rel.  NORTH  AMERICAN  TRUST  CO.  v.  KNIGHT,  Comptroller. 

(Supreme  Court,  Appellate  Division,  Third  Department    June  30,  190i.) 

I.  Taxation— -OoBPOBATioNS— DiviDKN  ds—Stattjtes. 

Where  stockholders  of  a  corporation  paid  into  Its  treasury.  In  cash, 
BOlely  for  the  purposes  of  strengthening  the  company  and  adding  to  its 
working  capital,  $500,0(X),  for  whicli  no  additional  stock  was  issued,  and 
the  company  thereafter  entered  into  a  merger  agreement  with  another 
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corporation,  and,  for  the  purpose  of  equalizing  the  capital  and  surplus 
of  the  merging  companies,  $200,000  was  returned  to  the  former's  stock- 
holders, that  amount  was  not  a  dividend,  within  Tax  Law,  I  182  (Laws 
1896,  p.  856,  c/SOS),  providing  for  the  taxing  of  corporations  on  the  basis 
of  dividends  made  and  declared  on  capital  stock,  especially  in  viow  of 
Stock  Corporation  Law,  §  23  (Laws  1890.  p.  1071.  o.  564,  as  amendol  by 
Laws  1901,  p.  965,  c.  354),  providing  that  the  directors  of  a  stock  corpora- 
tion shall  not  make  dividends  except  from  the  surplus  profits  arising  from 
the  business  of  the  corporation. 

Certiorari  by  the  people,  on  the  relation  of  the  North  American 
Trust  Company,  against  Erastus  C.  Knight,  as  Comptroller  of  the 
state  of  New  York,  for  the  revision  of  his  determination  of  relator's 
taxes.    Modified. 

The  relator  is  a  domestic  corporation  with  a  paid-up  capital  stock  of 
12,000,000.  On  January  1  and  July  1,  1900,  it  paid  dividends  of  2^^  per  centum 
on  such  capital,  aggregating  5  per  centum  for  the  year.  In  August  and  Sep- 
tember, 1899,  its  stockholders  paid  Into  its  treasury  in  cash  the  sum  of 
$500,000,  for  the  purpose  of  having  that  sum  added  to  the  surplus  of  the  com- 
pany. Thereafter,  and  on  May  1,  1900,  there  was  a  merger  between  the  re- 
lator and  the  International  Banking  &  Trust  Company.  The  company  after 
the  merger  continued  the  business  in  the  name  of  the  relator,  the  same  as 
before.  Prior  to  such  merger  there  was  an  audit  of  the  accounts  and  books 
of  the  relator,  which  showed  that  its  surplus  and  undivided  profits  were  greater 
in  proportion  to  its  capital  than  the  surplus  and  undivided  profits  of  the 
International  Banking  &  Trust  CJompany.  For  the  purpose  of  making  an 
equalization  of  the  proportion,  and  about  May  1,  1900,  $200,000  was  returned 
by  the  relator  to  its  stockholders.  The  Comptroller  has  regarded  that  as  a 
dividend  of  10  per  cent,  upon  its  capital  stock,  which,  added  to  the  dividend 
of  5  per  cent,  above  mentioned,  makes  15  per  cent,  for  the  year.  He  assessed 
the  capital  stock  for  the  year  in  question  at  a  valuation  of  $1,508,440,  and  upon 
this  a  tax  was  imposed  of  one-fourth  of  a  mill  for  each  1  per  centum  of  divi- 
dends ;  that  is  to  say,  a  tax  of  S%  mills  upon  dividends  of  15  per  cent,  making 
a  total  tax  of  $5,650,(55.  This  writ  is  brought  to  review  the  denial  of  the  ap- 
plication of  the  relator  for  a  revision  or  readjustment  of  such  account  for 
taxes. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

Edmund  L.  Cole,  for  relator. 

John  Cunneen,  Atty.  Gen.,  and  William  H.  Wood,  t)ep.  Atty. 
Gen.,  for  respondent. 

CHESTER,  J.  The  relator  makes  no  question  as  to  the  valua- 
tion placed  upon  the  capital  stock.  Its  sole  contention  is  that  the 
$200,000  returned  to  the  stockholders  were  not  dividends,  within 
the  meaning  of  that  word  as  used  in  section  1S2  of  the  tax  law,  un- 
der which  the  tax  was  imposed  (Laws  1896,  p.  856,  c.  908) ;  that  con- 
sequently the  dividends  for  the  year  in  question  were  only  5  per  cent, 
on  the  capital  stock,  instead  of  15  per  cent. ;  and  therefore  that  the  rate 
of  taxation  should  be  reduced  from  3^4  mills  for  each  15  per  cent,  to 
lyi  mills  upon  the  capital  stock  subject  to  taxation  under  said  section. 

While  there  was  proof  before  the  Comptroller  that  before  tne 
merger  the  surplus  of  the  relator  was  $1,200,000,  made  up  of  $500,- 
000  cash  contributed  by  its  stockholders  and  $700,000  earnings  of 
the  relator,  yet  the  proof  is  also  entirely  clear  and  undisputed  that  such 
$200,000  returned  to  the  stockholders  during  the  year  in  question 
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was  not  from  any  such  earnings,  but  was  a  return  to  them  of  a 
part  of  their  cash  contribution  to  such  surplus,  made  prior  to  the 
merger.  When  such  contribution  was  made,  no  additional  stock 
was  issued  for  it,  and  it  simply  went  to  add  to  the  value  of  the 
stock  already  held  by  those  so  contributing. 

Section  23  of  the  stock  corporation  law  (Laws  1890,  p.  1071,  c. 
564,  as  amended  by  Laws  1892,  p.  1829,  c.  688)  provides  that  "the 
directors  of  a  stock  corporation  shall  not  make  dividends,  except 
from  the  surplus  profits  arising  from  the  business  of  such  corpo- 
ration." It  seems  to  me  clear  that  the  $200,000  so  returned  can- 
not fairly  be  regarded  as  from  the  "surplus  profits"  of  the  company, 
for  it  did  not  in  any  sense  arise  from  its  profits  or  earnings  in  the 
course  of  its  business,  but  was  contributed  solely  for  the  purpose 
of  strengthening  the  company  and  adding  to  its  working  capital. 
That  being  so,  it  was  not  a.  dividend,  within  the  meaning  of  the 
law. 

We  think,  for  these  reasons,  that  the  Comptroller  should  have 
revised  the  account  for  taxes  in  accordance  with  the  contention  of 
the  relator,  and  should  have  modified  the  tax  by  imposing  it  at  the 
rate  ot  lyi  mills  instead  of  3^  mills. 

The  determination  of  the  Comptroller  should  be  modified  by  re- 
ducing the  tax  to  $2,262.66,  and,  as  so  modified,  affirmed,  with  $50 
costs  and  disbursements  to  the  relator.    All  concur. 


(96  App.  Div.  130.) 

HADOOCK  T.  CITY  OF  GLOVESRSVILLB. 

(Supreme  CJourt,  Appellate  Division,  Third  Department    June  80,  1904.) 

1.  Nuisance— Relief— Remov At. 

Under  Code  Civ.  Proc.  |  1662,  providing  that  a  Judgment  for  plaintiff 
in  an  action  for  a  nuisance  may  award  him  damages,  or  direct  the  removal 
of  the  nuisance,  or  both,  the  court  is  not  bound  to  grant  both  classes  of 
relief;  but  the  nuisance  being  the  pollution  of  a  stream,  participated  in 
by  others  than  defendant  city,  whose  sewer  enters  the  stream,  and  an 
injunction  having  already  issued  against  it  to  cease  such  pollution,  and 
the  operation  of  such  Injunction  having  been  suspended  for  a  reasonable 
time  to  enable  the  city  to  comply  therewith,  and  no  lack  of  good  faith 
in  endeavoring  to  comply  in  a  reasonable  time  with  the  Injunction  ap- 
pearing, the  court  is  Justified  In  denying,  in  the  action  for  the  nuisance, 
the  removal  thereof,  granting  damages  only. 

Appeal  from  Trial  Term,  Fulton  County. 

Action  by  Mary  Hadcock  against  the  city  of  GloversviUe.  From 
so  much  of  the  judgment  as  adjudged  that  plaintiff  was  not  enti- 
tled to  judgment  directing  removal  of  a  nuisance,  plaintiff  appeals. 
Affirmed. 

The  action  is  one  for  a  nuisance.  In  the  prayer  for  relief  In  the  complaint 
the  plaintiff  demands  judgment  that  the  nuisance  be  removed,  and  that  the 
plaintiff  recover  the  damages  caused  by  the  nuisance.  The  trial  resulted  in 
a  verdict  directed  by  the  court,  that  the  defendant  has  maintained  the  nuisance 
as  alleged  In  the  complaint,  and  for  such  damages  as  the  Jury  may  determine 
plaintiff  has  suffered  thereby.  The  Jury  assessed  such  damages  at  the  sum  of 
$8.32.    The  court  denied  the  motion  of  the  plaintiff's  counsel  to  direct  a  verdict 


Digitized  by 


Google 


Sup.   Ct.)  HAD€OCK   V.  CITY   OF  GLOVEBSyiXXB.  75 

that  the  plaintiff  la  entitled  to  have  such  nuisance  removed,  to  which  denial 
plaintiff  excepted.  The  denial  of  that  relief  brings  up  the  sole  question  for 
determination. 

The  nuisance  alleged  in  the  complaint  was  caused  in  part  by  the  defendant's 
depositing  the  sewage  from  its  sewer  system  into  the  Cayadutta  creek,  which 
caused  an  accumulation  of  noxious  matters  upon  the  premises  of  the  plaintiff, 
from  which  foul  and  noxious  odors  arose,  to  the  plaintiff's  discomfort  and 
damage.  Plaintiff's  premises  are  situated  upon  a  canal  located  in  the  city  of 
Johnstown,  which  taps  such  creek  at  a  point  about  half  a  mile  from  her 
premises.  The  creek  and  canal  in  question  are  also  polluted  by  the  sewage  of 
the  dty  of  Johnstown  and  by  that  of  a  large  number  of  tanneries,  so  tbat  at 
least  two-thirds  of  the  alleged  nuisance  arises  from  sources  for  which  the 
defendant  Ib  not  responsible. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

Andrew  J.  Nellis,  for  appellant. 
William  A.  McDonald,  for  respondent. 

CHESTER,  J.  The  theory  of  the  appellant  in  support  of  her 
contention  that  she  is  entitled  to  a  judgement  directing  the  remov- 
al of  the  nuisance  is  that  the  action  is  one  at  law,  and,  the  court 
having  directed  a  verdict  that  the  defendant  was  maintaining  a  nui- 
sance^ that  she  was  entitled  to  the  other  relief  demanded  as  a  mat- 
ter of  course,  that  the  court  had  no  discretion  in  the  matter,  and 
therefore  could  not  lawfully  deny  her  that  relief.  Whatever  force 
there  may  have  been  in  this  contention  under  the  common  law  or 
under  the  writ  of  nuisance  as  it  was  continued  under  the  Revised 
Statutes,  it  has  no  force  under  the  Code  of  Civil  Procedure.  The  Re- 
vised Statutes  contained  the  following  provisions : 

'TThe  common  law  remedy  by  writ  of  nuisance  is  retained  as  heretofore  ac- 
customed, subject  to  the  provisions  herein  contained."  2  Rey.  St  (1st  Ed.)  p. 
332,  pt  8,  c.  5,  tit  4,  1 1. 

"The  Judgment  upon  a  writ  of  nuisance,  in  case  the  plaintiff  shall  prevail, 
shall  be  as  heretofore  accustomed,  that  the  nuisance  be  removed,  and  that  the 
plaintiff  recover  the  damages  occasioned  thereby."  2  Rev.  8t  (Ist  Ed.)  p.  888, 
pt  3,  a  5,  tit  4,  S  7. 

But  on  the  enactment  of  the  Code  of  Procedure  a  radical  change 
was  wrought  which  abrogated  the  requirement  that  both  classes 
of  relief  should  be  given  in  cases  of  this  kind.  By  that  Code  it  was 
provided  in  section  463  that  "the  writ  of  nuisance  is  abolished,"  and 
in  section  454  that  "injuries  heretofore  remedial  by  writ  of  nuisance 
are  subjects  of  action,  as  other  injuries,  and  in  such  action  there 
may  be  judgment  for  damages,  or  for  the  removal  of  the  nuisance, 
or  both."  These  provisions,  in  substance,  are  continued  in  the 
Code  of  Civil  Procedure,  where  it  is  provided  in  section  1660  that 
"an  action  for  a  nuisance  may  be  maintained  in  any  case,  where 
such  an  action  might  have  been  maintained  under  the  laws  in  force, 
immediately  before  this  act  takes  effect,"  and  in  section  1662  that 
"a  final  judgment  in  favor  of  the  plaintiff,  may  award  him  damages, 
or  direct  the  removal  of  the  nuisance,  or  both."  In  view  of  the  fact 
that  the  writ  of  nuisance  was  never  favored  by  the  courts,  and  was 
regarded  as  antiquated  and  obsolete  (Clark  v.  Storrs,  4  Barb.  562 ; 
Brown  v.  Woodworth,  5  Barb.  550 ;  Ellsworth  v.  Putnam,  16  Barb. 
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oG8),  the  reasons  for  the  change  in  law  wrought  by  the  Code  of 
Procedure,  and  continued  by  the  Code  of  Civil  Procedure,  are  ap- 
parent. The  effect  of  this  change  is  to  give  the  court  the  power 
either  to  award  damages,  or  to  remove  the  nuisance,  or  to  grant 
both  classes  of  relief,  and  this  power  is  given  in  express  and  unam- 
biguous terms,  leaving  no  room  for  construction. 

We  think,  too,  that  the  court,  under  the  circumstances  of  this 
case,  wisely  refrained  from  granting  the  relief  contended  for  by  the 
appellant  upon  this  appeal.  Neither  the  court  below  nor  this  court 
could  be  blind  to  the  fact  that  the  defendant,  which  is  polluting 
this  stream  with  its  sewage,  is  now  and  was  at  the  time  of  the  trial 
under  a  mandatory  injunction  to  cease  such  pollution,  nor  to  the 
fact  that  because  it  was  confronted  with  a  difficult  sanitary  and 
engineering  problem,  requiring  a  considerable  time  for  its  proper 
solution,  the  court  had  exercised  its  discretion  to  suspend  the  op- 
eration of  such  injunction  for  a  reasonable  time  in  order  to  ena- 
ble the  defendant  to  comply  therewith.  Sammons  v.  City  of  Glov- 
ersville,  34  Misc.  Rep.  459,  70  N.  Y.  Supp.  284,  affifmed  67  App.  Div. 
628,  74  N.  Y.  Supp.  1145 ;  Sammons  v.  City  of  Gloversville,  81  App. 
Div.  334,  81  N.  Y.  Supp.  466,  affirmed  176  N.  Y.  346,  67  N.  E.  622 ; 
Warren  v.  City  of  Gloversville,  81  App.  Div.  291,  80  N.  Y.  Supp. 
912.  Nothing  appears  in  this  record  to  show  any  lack  of  good 
faith  on  the  part  of  the  defendant  in  its  endeavors  to  comply  with- 
in a  reasonable  time  with  the  injunction  which  has  gone  against  it. 
Where  a  city  of  considerable  size  is  confronted  with  such  a  prob- 
lem, and  where  the  immediate  damming  up  of  the  sewers  flowing 
into  the  Cayadutta  creek  would  result  in  a  great  menace  to  the 
public  health,  and  where  the  defendant  alone  is  not  the  sole  offend- 
er in  polluting  the  stream,  and  in  a  case  where  an  injunction  has 
already  run  against  the  defendant  to  the  same  effect  as  the  relief 
sous:ht  here,  the  court  was  fully  justified,  under  the  alternative 
power  given  to  it  by  section  1662  of  the  Code  of  Civil  Procedure,  in 
derwing  so  much  of  the  relief  as  it  did  to  the  plaintiff  in  this  case. 

The  judgment  appealed  from  should  be  affirmed,  with  costs.  All 
concur. 


(9G  App.  Div.  69.) 

HIGGINS  v.   UNITED  TRACTION  00. 

(Supreme  Court,  Appellate  Division,  Third  Department    June  30,  1904.) 

1.  Experts— Opinion  Evidence— Speculative  Damages. 

In  an  action  for  injuries,  a  question  asked  of  a  medical  expert  as  to 
whether  an  injury,  such  as  plaintiflF  received  on  the  day  in  question,  would 
be  "likely  to  produce  the  condition"  related  to  the  witness,  was  objec- 
tionable as  calling  for  speculative  evidence  on  the  issue  of  damages. 

Parker,  P.  J.,  dissenting. 

Appeal  from  Trial  Term,  Rensselaer  County. 

Action  by  Jennie  Higgins  against  the  United  Traction  Company. 
From  a  judgment  in  favor  of  plaintiff,  and  from  an  order  denying 
defendant's  motion  for  a  new  trial,  it  appeals.     Reversed. 

The  plaintiff  has  sued  the  defendant  for  damages  for  negligence.  Her 
claim  is  that,  in  alighting  from  one  of  the  defendant's  cars,  the  car  started 
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np  before  she  had  left  the  same,  thereby  throwing  her  to  the  gi'ound  and  in- 
juring her.  The  jury  rendered  a  verdict  In  her  favor  for  |1,000.  From  the 
Judgment  entered  upon  this  verdict,  and  from  an  order  denying  defendant's 
iiiotion  for  a  new  trial,  this  appeal  is  taken. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

Patrick  C.  Dugan,  for  appellant. 
Thomas  F.  Powers,  for  respondent. 

SMITH,  J.  Upon  the  trial  of  this  action  one  Morris,  a  physician, 
was  called  in  behalf  of  the  plaintiff.  In  a  hypothetical  question, 
which  assumed  as  true  certain  facts  claimed  to  have  been  proven 
by  the  plaintiff,  he  was  asked :  "What  would  you  say  produced  the 
condition  in  which  you  found  this  woman  upon  your  examination  ?" 
To  this  he  answered:  "An  injury  could  produce  that  condition." 
Thereupon  the  witness  was  asked  by  plaintiff's  attorney:  "Would 
an  injury  such  as  she  received  upon  that  day  be  likely  to  produce 
the  condition  which  I  have  related  to  you?"  This  was  objected  to 
by  defendant's  counsel  as  speculative,  incompetent,  inadmissible, 
and  not  based  upon  a  reasonable  certainty,  or  upon  the  facts  prov- 
en. The  objection  was  overruled,  the  defendant  excepted,  and  the 
witness  answered :   "I  say,  yes ;   it  would." 

In  Strohm  v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  96  N.  Y.  305,  Rapallo, 
J.,  in  writing  for  the  court,  says : 

"Ck)nseqnence8  which  are  contingent,  speculative,  or  merely  possible  are  not 
proper  to  be  considered  In  ascertaining  the  damages.  It  is  not  enough  that 
the  injuries  received  may  develop  into  more  serious  conditions  than  those 
which  are  visible  at  the  time  of  the  injury,  nor  even  that  they  are  likely  to 
80  develop.  To  entitle  a  plaintiff  to  recover  present  damages  for  apprehended 
future  consequences,  there  must  be  such  a  degree  of  probability  of  their  oc- 
curring as  amounts  to  a  reasonable  certainty  that  they  will  result  from  the 
original  injury." 

In  Bellemare  v.  Third  Avenue  Railroad  Company,  46  App.  Div. 
557,  61  N.  Y.  Supp.  981,  the  headnote  reads : 

"In  an  action  to  recover  damages  for  personal  injuries,  it  is  improper  to 
permit  a  physician,  who  examined  the  plaintiff  some  three  years  and  eight 
months  after  the  accident,  and  found  that  certain  ribs  on  his  left  side  were 
fractured,  to  testify,  in  answer  to  the  question  as  to  whether  the  injuries 
would  be  permanent,  that  'there  is  likely  to  be  a  certain  loss  of  strength  of 
the  affected  side,  but  the  principal  danger  lies  in  the  complications  that  may 
result  from  chronic  pleurisy,  which  exists  in  this  man's  case,'  and  that  such 
complication  *is  liable  to  occur;  it  may  and  may  not,*  as  such  testimony  is 
conjectural  and  speculative:  there  being  no  reasonable  certainty  that  the 
anticipated  consequences  will  result." 

In  that  case  the  Strohm  Case  was  referred  to  and  relied  upon, 
the  court  holding  that  it  is  not  proper  to  testify  as  to  consequences 
which  "are  likely  to  develop."  While  the  term  "likely"  has  in  it  to 
a  certain  extent  an  element  of  probability,  it  thus  seems  to  have 
been  held  that  it  is  not  strong  enough  to  make  proper  evidence  facts 
which  are  likely  to  occur.  The  holding  seems  to  be  that  there 
should  be  a  stronger  indication  of  a  probability  to  a  reasonable  de- 
gree of  certainty  before  a  jury  could  be  authorized  to  award  dam- 
ages therefor.     For  this  error  the  judgment  must  be  reversed.     It 


Digitized  by 


Google 


78  89  NEW  YORK  SUPPLEMENT  (Sup.    Ct 

and  123  New  York  State  Reporter 

is  unnecessary,  therefore,  to  examine  the  other  errors  charged  to 
have  been  made  upon  the  trial. 

Judgment  and  order  reversed,  and  new  trial  granted,  with  costs 
to  appellant  to  abide  the  event.  All  concur,  except  PARKER,  P. 
J.,  who  dissents. 


(96  App.  Div.  515.) 

WILDRICK  V.  HEYSHBM. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    July  6,  1904.) 

L  Pabtnebship— Suit  against  Individuait— Answeb— Pueadinq— Oontbact— 
Evidence. 

Where,  in  an  action  against  one  for  a  breach  of  contract,  the  answer 
alleged  that  the  contract  was  made  not  with  defendant  alone,  but  with 
himself  and  another  as  copartners,  and  that  the  other  should  have  been 
made  a  defendant,  it  was  error  to  refuse  to  admit  evidence  of  such  fact  on 
the  theory  that  the  answer  attempted  merely  to  set  up,  a  nonjoinder,  and 
that  it  was  insufficient  because  it  failed  to  allege  that  the  other  partner 
was  within  the  Jurisdiction  of  the  court;  the  defense  that  the  contract 
was  a  partnership  one  being  sufficient 

Appeal  from  Special  Term,  Steuben  County. 

Action  by  William  Wildrick  against  William  Heyshem.  From  a 
judgment  in  favor  of  plaintiff,  defendant  appeals.     Reversed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

James  O.  Sebring,  for  appellant. 
D.  M.  Darrin,  for  respondent. 

WILLIAMS,  J.  The  judgment  and  order  should  be  reversed,  and 
a  new  trial  granted,  with  costs  to  appellant  to  abide  event. 

The  action  was  to  recover  damages  for  breach  of  contract  to  de- 
liver cattle,  alleged  to  have  been  sold  by  defendant  to  plaintiff.  The 
total  purchase  price  was  $465.  The  verdict  rendered  by  the  jury 
was  for  $100.  ■  The  questions  presented  upon  this  appeal  are  of  law, 
and  not  of  fact.  So  far  as  the  facts  were  submitted  to  the  jury,  we 
see  no  reason  for  interfering  with  their  determination  thereof.  The 
defendant,  however,  alleged  that  the  contract,  if  made,  was  not  by 
or  with  himself  alone,  but  with  himself  and  his  brother,  who  were  co- 
partners, and  as  such  owners  of  the  cattle  in  question,  and  that  his 
brother,  who  was  still  living,  should  have  been  made  a  party  defend- 
ant with  him  in  the  action.  And  then,  upon  the  trial,  the  defendant 
offered  to  prove  that  plaintiff  made  no  contract  with  the  defendant 
alone.  If  he  made  a  contract,  it  was  with  the  defendant  and  his 
brother  as  copartners.  This  offer  was  objected  to  by  plaintiff  as  im- 
material and  incompetent  under  the  pleadings,  and  the  objections 
were  sustained.  Several  questions  were  thereupon  asked  by  the  de- 
fendant with  a  view  to  proving  the  partnership,  and  that  the  contract 
was  a  copartnership  one,  all  of  which  were  objected  to  on  the  same 
grounds,  and  the  objections  sustained.  The  theory  upon  which  these 
rulings  were  made  was  that  the  answer  attempted  merely  to  set  up  a 
nonjoinder  of  the  brother,  the  partner  of  defendant,  as  a  party  to  the 
action,  and  that  the  pleading  was  insufficient  because  it  failed  to 
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allege  that  the  brother  was  within  the  jurisdiction  of  the  court,  so 
that  service  could  be  made  upon  him  of  the  summons  in  the  action. 
Assuming  this  rule  of  pleading  to  be  correct,  the  difficulty  is  that, 
regardless  of  this  question  of  pleading  nonjoinder  of  parties,  the  an- 
swer alleged,  and  the  defendant  offered  to  prove,  a  complete  defense 
to  the  action,  to  wit,  that  no  contract  was  .made  by  or  with  the  de- 
fendant alone,  but  the  contract,  if  made  at  all,  was  with  the  copart- 
nership, which  was  the  owner  of  the  cattle.  If  this  was  true,  then  the 
liability  was  a  copartnership,  and  not  an  individual  liability,  and  no 
action  could  be  maintained  against  the  defendant  individually  there- 
on. It  would  have  to  be  brought  against  the  members  of  the  copart- 
nership, regardless  of  whether  all  the  defendants  could  be  actually 
served  with  process  or  not.  Defendant  had  a  legal  right  to  have  the 
judgment  in  such  form  that  copartnership  property  would  be  appro- 
priated to  its  payment  before  his  individual  property  could  be  taken. 
New  York  Fastener  Co.  v.  Wilatus,  65  App.  Div.  467,  73  N.  Y.  Supp. 
67;  Sparks  v.  Fogarty  (Sup.)  87  N.  Y.  Supp.  648. 

Defendant  did  not  need  to  plead  nonjoinder  of  a  party  defendant 
in  order  to  have  the  benefit  of  his  allegation  that  the  liability  was  not 
an  individual,  but  a  copartnership,  one,  and  therefore  could  not  be 
maintained  in  the  form  it  was  brought  against  him  individually.  The 
court  should  have  admitted  the  evidence  offered  as  to  copartnership, 
and  left  it  to  the  jury  to  pass  upon  the  question  under  instructions 
that  no  recovery  could  be  had  if  the  contract  was  a  copartnership 
one,  and  not  defendant's  individual  contract. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  grant- 
ed, with  costs  to  appellant  to  abide  event  upon  question  of  law  only, 
the  facts  having  been  examined,  and  no  error  found  therein.  All 
concur. 


(06  App.  Div.  122.) 

NEW  UNION  TELEPHONE  CO.  v.  MARSH  et  al. 

(Supreme  Ck>urt,  Appellate  DivlsSon,  Third  Department.    June  30.  1904.) 

1.  MuNiciPALrriES— UsK  of  Stbeets— Franchises— Telephone  (Companies. 

Laws  1890,  p.  1152,  c.  566,  |  102,  gives  to  a  telephone  company  the 
right  to  erect  and  maintain  the  necessary  fixtures  for  its  wires  over  any 
of  the  public  roads  and  streets  within  the  state.  Laws  1897,  p.  394,  c. 
414,  §  89,  snbd.  9,  authorizes  the  trustees  of  villages  to  regulate  the 
erection  of  the  telephone  poles  and  the  stringing  of  wires  over  the  streets. 
The  trustees  of  a  village  adopted  a  resolution  authorizing  one  to  erect 
poles  and  fixtures  and  to  string  wires  for  a  telephone  system  under  the 
direction  of  the  trustees,  and  declaring  that,  if  the  work  was  not  com- 
pleted within  a  specified  time,  the  consent  should  cease.  Held,  that  the 
franchise  to  use  the  streets  comes  from  the  state,  and  the  power  to  regu- 
late the  erection  of  the  poles  and  wires  in  the  streets  of  a  village  rests 
with  the  trustees,  making  it  immaterial  whether  the  consent  granted  by 
the  village  had  expired. 

2.  Bhinent  Domain— Telephone  Companies— Condemnation   of  Right  to 

Bkect  Poles  and  Wibes  in  Stbeets— Parties. 

Code  Civ.  Proc.  §  3361,  requires  that  the  petition  in  condemnation  pro- 
ceedings shall  be  served  on  all  the  owners  of  the  property.  Section  3358 
defines  the  word  "owner"  to  include  all  persons  having  any  estate,  interest, 
or  easement  in  the  property  to  be  taken.    Held,  that  in  proceedings  to 
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condemn  property  in  a  public  street,  the  fee  of  which  is  in  a  private  in- 
dividual, for  the  erection  and  maintenance  of  a  telephone  system,  the 
umnlcipality  is  not  a  necessary  party. 

3.  Telephone  Companies— Right  to  Condemn  Land  voe  Right  of  Way. 

rransportation  Corporation  Law,  Laws  1890,  p.  1152,  c.  566,  $  102,  au- 
thorizing a  telephone  company  to  erect  and  maintain  its  lines  over  the 
streets  and  highways,  and  declaring  that,  if  it  cannot  agree  with  the 
owner  on  the  compensation  to  be  paid  therefor,  the  compensation  shall  be 
ascertained  in  condemnation  proceedings,  empowers  a  telephone  company 
to  take  proceedings  to  condemn  the  right  to  place  its  poles  and  lines  in 
a  street  in  front  of  an  owner's  property. 

4.  Same— Right  Acquibed. 

A  telephone  company  seeking  to  condemn  the  right  to  erect  poles  and 
linos  in  a  street  in  front  of  an  owner's  property  should  only  be  permitted 
to  acquire  an  easement  for  its  poles  and  wires  in  the  street 

5.  Same— Petition— Dismissal. 

A  petition  by  a  telephone  company  in  proceedings  to  condemn  land  in 
a  street  for  its  poles  and  wires  should  not  be  dismissed  because  it  sought 
to  acquire  the  fee  in  the  land,  instead  of  merely  an  easement  for  its  poles 
and  wires. 

a  Same. 

A  petition  by  a  telephone  company  in  proceedings  to  condemn  land  in 
a  street  for  its  poles  and  wires  is  not  defective  for  failing  to  alleijo  that 
the  municipality  has  consented  to  the  erection  of  the  poles  and  wires  at 
'  the  places  sought  for  the  location  of  the  poles  and  wires. 

7.  Same— Judgment— Bab. 

A  Judgment  that  a  telephone  company  had  no  right  to  maintain  its 
poles  and  lines  in  a  street  without  the  consent  of  the  abutting  owner,  and 
without  acquiring  the  right  to  do  so  in  a  lawful  way,  is  not  a  bar  to  a 
proceeding  by  the  company  to  condemn  the  right  to  erect  the  poles  and 
lines  in  the  street 

Houghton,  J.,  dissenting. 

Appeal  from  Special  Term,  Warren  County. 

Proceedings  by  the  New  Union  Telephone  Company  to  condemn 
land  owned  by  Julia  M.  Marsh  and  another  for  a  telephone  pole  and 
wires.  From  a  judgment  dismissing  the  proceedings,  the  petitioner 
appeals.    Reversed. 

The  proceeding  is  one  brought  for  the  condemnation  of  a  piece  of  land  12 
inches  in  diameter,  situated  between  the  curb  and  sidewalk  on  the  westerly 
side  of  Ridge  street  in  the  village  of  Glens  Falls,  in  front  of  the  residence 
and  premises  of  the  defendant  Marsh,  together  with  the  right  to  erect  a  tele- 
phone pole  thereon  with  a  cross-arm  at  the  top  thereof  9  feet  long,  and  with 
the  right  to  string  wires  and  cables  parallel  with  Ridge  street  and  support 
the  same  on  the  top  of  said  pole  and  cross-arm,  and  at  least  25  feet  distant 
from  the  ground.  The  plaintiff  is  a  telephone  company  organized  under  the 
transportation  corporations  law  (article  8.  c.  566,  p.  1152,  Laws  1890).  The 
defendant  Marsh  owns  the  fee  in  front  of  her  premises  to  the  center  of  the 
street.  In  March,  1900,  the  board  of  ti'ustees  of  the  village  of  Glens  Falls 
passed  a  resolution  giving  its  consent  to  one  Charles  W.  Cool,  his  heirs  and 
assigns,  to  erect  poles  and  other  necessary  fixtures  and  to  string  wires  and 
cables  in  the  streets  of  the  village  for  a  metallic  circuit  and  long-distance 
telephone  system,  and  provided  that  the  same  should  be  erected  so  as  not  to 
interfere  with  the  full  and  free  use  of  such  streets,  and  that  the  same  should 
be  erected  under  the  direction  of  the  board  of  trustees.  The  resolution  also 
provided  that,  if  the  telephone  exchange  was  not  completed  and  in  working 
order  within  18  months  from  the  date  thereof,  the  consent  should  cease  and 
become  void.  The  rights  of  Cool  under  this  resolution  or  franchise  were 
thereafter  assigned  by  him  to  the  plaintiff,  who,  in  April  or  May,  1901,  erected 
a  pole  upon  the  premises  in  question,  which  were  then  owned  by  one  Edward 
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W.  West  who  in  August  following  caused  ttie  pole  thus  erected  to  be  cut  and 
materially  weakened.  Another  pole  was  immediately  erected  by  the  plaintiff 
at  the  same  place.  An  action  was  then  commenced  by  the  plaintiff  against 
West  for  a  permanent  injunction  to  restrain  him  from  cutting  down  or  inter- 
fering with  the  pole.  The  court  at  Special  Term  In  that  action  denied  a  mo- 
tion for  a  preliminary  injunction  to  that  effect  pendente  lite.  The  plaintiff 
appealed  to  the  Appellate  Division,  and  the  order  was  affirmed  without  an 
opinion.  66  App.  Div.  616,  73  N.  Y.  Supp.  1142.  The  action  was  thereafter 
tri^  and  resulted  in  a  Judgment  dismissing  the  complaint.  Shortly  before 
the  trial  the  property  was  conveyed  by  West  to  the  defendant  Marsh,  who 
now  owns  it  subject  to  a  mortgage  owned  by  the  defendant  West  The  plain- 
tiff then  commenced  this  proceeding  to  condemn  by  presenting  to  the  court  its 
petition  under  section  3360  of  the  Code  of  Civil  Procedure.  In  an  amended 
petition  it  states  all  the  facts  required  by  that  section  to  be  stated.  In  the 
answer  of  the  defendant  Marsh  she  denies  substantially  all  the  allegations  of 
the  amended  petition  except  the  ownership  of  the  defendants.  She  alleges  that 
the  franchise  to  the  plaintiff  from  the  village  of  Glens  Falls  had  expired, 
pleads  the  former  adjudication  as  a  bar,  and  alleges  that  the  village  of  Glens 
Falls  was  a  necessary  party  defendant  The  issues  thus  framed  were  referred 
to  a  referee  to  hear  and  determine.  From  the  Judgment  entered  upon  his  deci- 
sion dismissing  the  petition  with  leave  to  renew,  this  appeal  is  taken. 

Argued  before  PARKER,  P.  J.,  and  SMITH.  CHASE,  CHESTER, 
and  HOUGHTON,  JJ. 

Henry  W.  Williams,  for  appellant 
T.  W.  McArthur,  for  respondents. 

CHESTER,  J.  The  transportation  corporations  law  gives  to  a 
telephone  corporation  organized  under  it  the  right  to  "erect,  construct 
and  maintain  the  necessary  fixtures  for  its  lines  upon,  over  or  under 
any  of  the  public  roads,  streets  and  highways  ♦  *  *  within  the 
limits  of  this  state."  Laws  1890,  p.  1152,  c.  566,  §  102.  This  is  a 
franchise  directly  from  the  state  to  the  corporation  to  use  the  public 
streets  and  highways  of  the  state  for  the  erection  and  maintenance  of 
its  lines.  Barhite  v.  Home  Telephone  Co.,  50  App.  Div.  "^o,  63  N. 
Y.  Supp.  669.  But,  as  was  said  in  the  case  cited :  "When  a  corpora- 
tion of  this  kind  is  to  avail  itself  of  the  legislative  grant,  the  manner  of 
its  exercise,  the  location  of  its  poles,  the  stringing  of  its  wires,  etc., 
are  within  the  control  and  regulation  of  the  local  legislative  body.  That 
is  one  of  the  police  functions  committed  to  the  municipality."  That 
the  right  by  a  telephone  company  to  use  the  public  streets  and  high- 
ways for  its  purposes  is  subject  to  the  reasonable  control,  supervision,, 
and  regulation  by  the  authorities  of  the  municipality  in  which  such 
streets  and  highways  are  located  by  virtue  of  and  as  a  part  of  the 
general  police  power  is  well  settled.  City  of  Rochester  v.  Bell  TeL 
Co.,  52  App.  Div.  6,  64  N.  Y.  Supp.  804 ;  City  of  Utica  v.  Utica  TeL 
Co.,  24  App.  Div.  361,  48  N.  Y.  Supp.  916 ;  People  ex  rel.  N.  Y.  Elec- 
tric Lines  Co.  v.  Squire,  107  N.  Y.  593,  14  N.  E.  820,  1  Am.  St.  Rep. 
893;  A  R.  T.  Co.  v.  Hess  et  al,  125  N.  Y.  641,  26  N.  E.  919,  13  L.. 
R.  A.  454,  21  Am.  St.  Rep.  764.  The  power  is  also  given  in  express 
terms  in  the  village  law  to  the  board  of  trustees  of  villages  ''to  regulate 
the  erection  of  telegraph,  telephone  or  electric  light  poles,  or  the  string- 
ing of  wires  in,  over  ,or  upon  the  streets."  Subdivision  9,  §  89,  c.  414,. 
p.  394,  Laws  1897.  The  consent  of  the  board  of  trustees  to  the  erec- 
tion of  the  poles  and  wires  in  the  village  of  Glens  Falls  was  also  on. 
89N.T.S.— 6 
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condition  that  they  should  be  erected  "under  the  direction"  of  such 
board.  It  being  clear  that  the  franchise  comes  from  the  state,  and 
that  the  power  to  regulate  the  erection  of  the  poles  and  wires  in  the 
streets  of  the  village  rests  with  its  board  of  trustees,  it  is  wholly  imma- 
terial whether  the  so-called  franchise  or  consent  granted  by  such  board 
to  the  plaintiff  has  expired  or  not,  so  long  as  the  resolution  giving  such 
consent  in  no  way  assumed  to  regulate  or  to  fix  the  places  or  manner 
in  which  such  poles  and  wires  should  be  erected.  So  far  we  have 
agreed  substantially  with  the  learned  referee  who  tried  the  case ;  feut 
iie  went  beyond  this,  and  put  his  decision  dismissing  the  petition  upon 
the  ground  that  the  municipal  authorities  are  necessary  parties  to,  and 
•entitled  to  notice  of,  the  proceeding,  under  section  33G1  of  the  Code  of 
•Civil  Procedure.  In  this  respect  we  think  he  was  in  error.  Section 
5361  of  the  Code  of  Civil  Procedure  requires  that  the  petition  and  no- 
tice of  presentation  thereof  to  the  court  "must  be  served  upon  all  the 
•owners  of  the  property  at  least  eight  days  prior  to  its  presentation," 
and  the  term  "owner"  is  defined  by  section  3358  of  such  Code  to  in- 
clude "all  persons  having  any  estate,  interest,  or  easement  in  the  prop- 
erty to  be  taken."  The  property  sought  to  be  condemned  here  is  in 
a  public  street.  The  fee  is  in  the  defendant  Marsh,  subject  to  the 
mortgage  interest  of  the  defendant  West,  and  subject  to  the  easement 
and  right  of  the  public  to  use  it  as  a  street.  The  care  and  control  of 
highways  under  the  common  law  was  vested  in  the  sovereign-  In 
this  state  such  care  and  control  is  in  the  sovereign  people,  and  they 
speak  by  their  representatives  in  the  Legislature.  Neither  the  village 
of  Glens  Falls  nor  its  board  of  trustees  has,  as  such,  any  estate,  in- 
terest, or  easement  in  the  property  sought  to  be  taken.  They  are  not 
in  any  sense  "owners"  of  such  property  within  the  meaning  of  that 
term  as  used  in  the  statute.  The  property  to  be  taken  is  simply  the 
right  to  impose  an  additional  burden  upon  the  property  rights  of  the 
owners  of  the  fee,  and  the  condemnation,  if  made,  must  be  subject 
.and  subordinate  to  the  right  of  the  public  to  use  the  street  for  street 
purposes.  Nothing  can  be  taken  from  the  public  by  the  proposed  con- 
demnation. The  local  authorities,  notwithstanding  such  condemnation, 
^ill,  under  the  authorities  above  cited,  still  retain  the  right  to  control 
and  regulate  the  use  of  the  streets  by  the  public  and  by  those  having 
franchises  to  occupy  them.  No  case  has  been  called  to  our  attention 
where  it  has' ever  been  held  that  the  municipal  authorities  were  proper 
or  necessary  parties  to  a  proceeding  to  condemn  rights  to  impose  addi- 
tional burdens  upon  streets.  We  think,  also,  that  the  plaintiff  was  au- 
thorized, under  section  10:;^  of  the  transportation  corporations  law,  to 
take  proceedings  to  condemn  the  right  to  place  its  pole  and  lines  in 
front  of  the  defendant's  property.  It  sufficiently  appears  in  the  evi- 
dence that  the  property  or  right  which  the  plaintiff  seeks  is  for  a  pub- 
lic use,  and  also  that  the  plaintiff  has  failed  to  agree  with  the  owners 
upon  the  compensation  to  be  paid  therefor,  and  the  section  referred 
to  provides  in  express  terms  that  in  case  of  such  failure  "such  com- 
pensation shall  be  ascertained  in  the  manner  provided  in  the  condemna- 
tion law." 

It  is  difficult  to  determine  from  the  petition  whether  the  plaintiff 
is  seeking  to  condemn  the  fee  of  sufficient  ground  upon  which  to  erect 
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its  pole  or  only  an  casement  We  think  that  all  the  plaintiff  needs  or 
can  require  for  its  purposes  is  an  easement  for  its  poles  in  the  street 
and  a  right  of  way  for  its  wires,  and  that  it  should  not  be  permitted  to 
take  the  fee  of  any  land  in  the  street ;  but  that  is  a  matter  which  can 
be  regulated  by  the  judgment,  and  the  petition  should  not  be  dismissed 
because  it  asks  for  more  relief  than  can  properly  be  granted.  It  does 
not  appear  here  that  the  board  of  trustees,  in  the  exercise  of  its  right 
to  regulate  and  control  the  erection  of  telephone  and  telegraph  poles 
and  wires  in  the  streets,  has  ever  approved  the  location  of  tiie  pole  and 
wires  at  the  place  in  question.  Ordinarily,  it  would  seem  that  it  would 
be  better  if  the  exercise  of  that  right  should  precede  the  institution 
of  proceedings  to  condemn,  yet,  as  the  consent  of  such  board  to  the 
erection  of  a  pole  at  a  particular  place  or  to  the  erection  of  wires  in  a 
specified  way  is  but  a  revocable  Hcense,  and  subject  at  all  times  to  such 
reasonable  changes  and  regulations  as  may  be  made  by  the  munici- 
pality, through  its  properly  constituted  authorities,  we  do  not  think 
that  the  failure  to  show  that  such  consent  has  been  g^ven,  is  of  suffi- 
cient moment  to  stand  in  the  way  of  proceeding  by  condemnation  to 
procure  the  right  or  easement  from  the  defendant  to  erect  the  pole 
and  lines  in  question  in  front  of  her  premises.  The  judgment  in  the 
action  which  this  plaintiff  brought  against  West  does  not,  in  our  opin- 
ion, stand  in  the  way  of  the  plaintiff's  right  to  condemn  an  easement  in 
the  street  for  its  purposes.  All  that  case  decided  was  that  the  plain- 
tiff had  no  right  to  maintain  its  pole  and  lines  in  the  street  in  front  of 
this  property  without  the  consent  of  the  then  owner  of  the  fee,  and 
without  acquiring  the  right  so  to  do  in  a  lawful  way,  which  is  altogether 
a  different  question  from  that  presented  here. 

The  judgment  should  be  reversed,  the  referee  discharged,  and  a  new 
trial  granted,  with  costs  to  the  appellant  to  abide  the  event  All  con- 
cur, except  HOUGHTON,  J.,  who  dissents. 


(96  App.  Diy.  56.) 

PEOPLE  ▼.  M00RE3. 

(Supreme  Court,  Appellate  Division,  Third  Department    Jnne  80.  1904.) 

1.  WrrNEssEs—AccoicpLicB— Cross-examination— Statements  to  Attobnet. 
Where  defendant  was  convicted  on  the  evidence  of  an  accomplice.  It 
was  error  for  the  court  to  refuse  to  permit  such  accomplice  to  be  asked 
on  cross-examination  whether  his  attorney  told  him,  if  he  admitted  the 
offense  and  told  what  he  knew  about  defendant,  that  he  would  be  allowed 
to  plead  guilty  to  a  lesser  crime,  though  there  was  no  showing  that  the 
witness'  attorney  had  acquired  permission  from  the  district  attorney  to 
make  the  promise. 

Appeal  from  Trial  Term,  Saratoga  County. 

Loring  Moore  was  convicted  of  grand  larceny  in  the  first  degree, 
and  he  appeals.    Reversed. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

John  H.  Gleason  (Edward  Hassett,  of  counsel),  for  appellant. 
Horace  E.  McKnight,  Dist.  Atty.,  for  respondent. 
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PARKER,  P.  J.  The  defendant  was  indicted  for  the  crime  of 
grand  larceny,  and  brought  to  trial  at  a  term  of  the  Saratoga  coun- 
ty court.  He  was  convicted  upon  the  evidence  of  an  accomplice, 
and  we  are  satisfied  that  such  evidence  was  sufficiently  corrobo- 
rated to  warrant  a  conviction  under  the  provisions  of  section  399 
of  the  Code  of  Criminal  Procedure.  The  serious  question  present- 
ed, however,  arises  upon  an  exception  taken  by  the  defendant's  at- 
torney to  the  exclusion  of  certain  evidence  offered  by  him  upon  the 
trial,  and  which  arose  in  the  following  manner:  The  accomplice, 
Panneton,  being  upon  the  stand  as  a  witness,  was  asked  the  follow- 
ing questions  by  the  defendant's  attorney,  to  which  the  following 
answers  and  rulings  were  had,  to  wit : 

"Q.  Did  you  ever  say  to  anybody  that  Moore  was  a  party  to  this  crime 
after  the  commission  of  the  crime,  or  that  Moore  had  anything  to  do  with 
It,  or  that  Moore  planned  this  crime  or  had  anything  to  do  with  It  before  Its 
commission?  Did  you  ever,  at  any  time  after  the  commission  of  this  crime, 
tell  anybody  that  Moore  was  a  party  to  It  or  had  anything  to  do  with  It? 
A.  No.  Q.  And  when  Is  the  first  time  you  did  say  that?  A.  I  don't  know  just 
when  It  is,  but  It  is  when  I  explained  to  my  attorney  the  whole  case.  Q. 
Ever  tell  the  district  attorney  that?  A.  Never  had  no  conversation  with  the 
district  attorney.  Q.  Did  your  attorney  tell  you  if  you  did  admit  this,  and 
told  what  you  knew  about  "Moore,  If  anything,  that  you  would  be  allowed  to 
plead  guilty  to  a  lesser  crime?  (Objected  to  as  calling  for  a  confidential  com- 
munication between  attorney  and  client.)  The  Court:  Do  you  propose  to 
connect  any  statements  from  Mr.  Meigher  with  the  district  attorney?  Mr. 
Andrus :  We  want  to  show  It  The  Court :  Do  you  Intend  to  do  It  in  good 
faith?  Mr.  Andrus:  That  Is  my  Intention.  The  Court:  Have  you  any  wit- 
nesses to  testify  to  that?  Mr.  Andrus:  None  whatever.  The  Court:  I  will 
exclude  It  then.    (Exception.)*' 

The  inquiry  as  to  whether  the  witness  was  told  by  his  attorney 
that  if  he  admitted  his  guilt,  and  told  what  he  knew  about  Moore, 
he  would  be  allowed  to  plead  guilty  to  a  lesser  crime,  was  not  ob- 
noxious to  the  objection  that  it  was  a  confidential  communication 
between  attorney  and  client,  nor  does  the  court  seem  to  have  ex- 
cluded it  upon  that  ground.  It  was  evidently  excluded  upon  the 
theory  that,  because  his  attorney  had  not  acquired  permission  from 
the  district  attorney  to  make  such  a  promise,  it  was  not  a  statement 
which  should  be  allowed  to  affect  the  witness'  credibility.  In  this 
we  think  the  learned  court  erred.  Even  though  the  attorney  had 
no  instructions  from  the  public  authorities  to  make  such  a  promise, 
it  is  clear  that,  if  made,  it  may  have  induced  the  witness  to  testify 
against  the  defendant,  Moore.  It  cannot  be  presumed  that  he  gave 
no  credit  to  his  attorney's  promise;  on  the  contrary,  the  presump- 
tion is  that  he  would  believe  what  his  attorney  promised  and  as- 
sumed to  know  about,  and  hence  that  he  was  testifying  under  the 
expectation  of  gain  to  himself.  And  such  an  expectation  very  clear- 
ly would  affect  his  credibility.  Evidence  tending  to  show  a  person- 
al interest  in  the  witness  to  testify  against  the  prisoner  is  clearly 
competent  evidence,  and  should  not  be  excluded.  People  v.  Chris- 
ty, 65  Hun,  349,  352,  20  N.  Y.  Supp.  278 ;  Allen  v.  State,  10  Ohio 
St.  287.  How  far  this  personal  interest  in  the  witness  would  have 
affected  his  credibility  with  the  jury  we  cannot  say.  The  evidence 
was  competent  and  material,  and  affected  a  substantial  right.     It 
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was  emor,  therefore,  which  we  cannot  disregard.    People  v.  Strait, 
154  N.  Y.  165,  171,  47  N.  E.  1090. 
The  judgment  must  be  reversed,  and  a  new  trial  ordered. 

GonTiction,  order,  and  judgment  of  the  County  Court  of  Saratoga  county 
feversed  and  a  new  trial  ordered,  and  the  clerk  directed  to  enter  Judi^ent  and 
remit  certified  copy  thereof  with  the  return  and  decision  of  this  court  to  such 
County  Court,  pursuant  to  sections  547,  548,  of  the  Code  of  Criminal  Procedure. 
All  concur. 


(96  App.  DiT.  leO.) 

BLUMENFIELD  T.  STINBL 

(Supreme  Court,  Appellate  Division,  Thhrd  Department    June  80,  1904.) 

1.  Action  fob  Fraud— Awawmt—S  uitfioienct. 

In  an  action  for  damages  for  alleged  fraudulent  representations  con- 
cerning the  amount  of  street  assessments,  subject  to  the  payment  of 
which  plaintiff  purchased  certain  real  estate  from  defendant,  defendant, 
in  addition  to  general  denials,  served  a  "separate  answer  and  defense," 
containing  no  denial  of  the  fraud  alleged  in  the  complaint,  but  alleging 
that  a  contract  was  entered  into  between  the  plaintiff  and  defendant 
whereby  the  defendant  agreed  to  sell  to  the  plaintiff  the  property  in 
question  for  a  certain  sum,  subject  to  street  assessments,  without  limita- 
tion as  to  the  amount  thereof ;  that  a  deed  was  delivered  to  plaintiff  for 
the  property,  subject  to  all  liens  and  incumbrances  thereon  for  street 
improvements,  without  covenant  as  to  the  amount;  and  that  the  assess- 
ments were  a  matter  of  public  record,  and  constituted  notice  to  plaintiff. 
Held,  that  the  answer  was  InsufQclent,  standing  alone,  as  a  separate 
answer  and  defense,  which  it  purported  to  be. 

2.  Sams—Elembnts. 

Where  a  contract  was  entered  into,  one  of  the  parties  to  which  made 
false  representationa,  knowing  them  to  be  false,  and  they  were  made  for 
the  purpose  of  inducing  the  other  party  to  enter  into  the  contract,  and 
the  latter,  l)elieving  the  representations  and  relying  on  them,  was  in- 
duced to  enter  into  the  contract,  and  parted  with  his  money  therefor,  and 
was  damaged  thereby,  all  the  elements  are  shown  to  constitute  a  cause 
of  action  for  fraud. 

Appeal  from  Special  Term,  Schenectady  County. 

Action  by  Herman  Blumenfield  against  William  W.  Stine. 
From  an  interlocutory  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Argued  befote  PARKER,  p!  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

Horatio  G.  Glen,  for  appellant. 
Marvin  H.  Strong,  for  respondent. 

*CHESTER,  J.  The  action  is  one  brought  for  damages  for  al- 
leged fraudulent  representations  concerning  the  amount  of  certain 
street  assessments,  subject  to  the  payment  of  which  the  plaintiff 
purchased  certain  premises  of  the  defendant.  It  is  alleged  that  the 
assessments  were  represented  by  the  defendant  to  be  not  to  exceed 
$160,  when  they  in  fact  amounted  to  $320.  The  answer,  in  its  first 
and  second  paragraphs,*  contained  a  general  denial  of  the  allega- 
lions  of  the  complaint,  and  in  its  third  paragraph  the  matters  are 
alleged  "as  a  further  and  separate  answer  and  defense,"*  which  are 
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demurred  to  as  insufficient  in  law  upon  the  face  thereof.  The  mat- 
ters so  alleged  in  this  paragraph  are  but  a  recital  of  the  evidence, 
or  some  of  it,  which  the  defendant  relies  upon  in  support  of  his 
general  denial,  and,  standing  alone  and  admitted  to  be  true,  they 
in  no  sense  amount  to  a  defense.  It  is  allege'd  that  a  contract  was 
entered  into  in  writing  between  the  plaintiff  and  the  defendant 
whereby  the  latter  agreed  to  sell  to  the  former  the  premises  in 
question  for  $375,  subject  to  the  street  assessments  thereon,  and 
that  no  limitation  as  to  the  amount  of  such  assessments  was  set 
forth  in  the  contract;  also  that  a  deed  was  subsequently  executed 
and  delivered  by  the  defendant  to  the  plaintiff  of  the  premises  in 
question,  subject  to  all  liens  and  incumbrances  thereon  for  street 
improvements,  and  without  any  covenant  as  to  the  amount  of  such 
liens  and  incumbrances,  which  the  plaintiff  therein  assumed  and 
agreed  to  pay.  It  is  also  alleged  that  the  assessments  were  a  mat- 
ter of  public  record,  open  to  the  inspection  of  the  plaintiff,  and  con- 
stituted notice  of  the  amount  of  the  assessments  on  the  premises 
at  the  time  such  contract  and  deed  were  accepted  by  him.  The 
paragraph  demurred  to  contains  no  denial  of  the  fraud  alleged  in 
the  complaint,  which  is  the  gist  of  the  cause  of  action.  It  was 
apparently  inserted  in  the  answer  because  of  the  doubt  which  the 
pleader  entertained  as  to  whether  the  matters  alleged  would  be  ad- 
missible in  evidence  under  the  general  denial  contained  in  the  first 
and  second  paragraphs  of  the  answer,  but  it  is  quite  as  apparent 
that  the  plaintiff  could  not  prove  the  bargain  and  deed  alleged  in 
the  complaint  without  himself  putting  in  evidence  both  the  con* 
tract  to  sell  and  the  deed  alleged  in  this  paragraph,  and  that  he 
would  have  to  resort  to  the  official  records  of  the  assessments  to 
show  that  they  are  larger  than  he  claimed  the  defendant  represent- 
ed them  to  be.  So  the  question  as  to  whether  these  matters  can  be 
proven  under  the  general  issue  is  of  little  moment.  If,  however, 
the  plaintiff  can  discover  a  way  of  proving  the  allegations  of  his 
complaint  without  himself  offering  these  documents  and  records 
in  evidence,  I  entertain  no  doubt  that  they  would  be  competent  to 
be  received  in  evidence  upon  the  offer  of  the  defendant  under  his 
general  denial,  as  supporting  or  tending  to  support  his  theory  that 
the  plaintiff  knew  or  ought  to. have  known  of  the  exact  truth  con- 
cerning the  amount  of  the  assessments  before  the  delivery  of  the 
deed  to  him.  But  standing  alone,  the  matters  alleged  in  the  par- 
agraph demurred  to  are  insufficient  in  law  as  a  separate  answer  ^nd 
defense,  for  the  reason  that  they  may  all  be  true,  and  still  the  fraud 
alleged  in  the  complaint,  which  is  the  main  issue  to  be  determined, 
is  in  no  way  controverted  or  defended  against  by  reason  of  them. 
In  order  to  save  his  pleading,  the  defendant  urges  that  the  com- 
plaint is  insufficient ;  but  an  examination  of  that  shows  that  it  con- 
tains all  the  elements  required,  and  states  a  good  cause  of  action 
for  fraud.  It  alleges  the  contract  to  purchase  between  the  parties ; 
that  the  defendant  made  certain  false  representations  to  the  plain- 
tiff, which  were  known  to  the  defendant  to  be  false,  and  that  they 
were  made  for  the  purpose  of  inducing  plaintiff  to  enter  into  the 
bargain,  and  that  the  plaintiff  believed  such  representations,  and. 
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relying  upon  them,  was  induced  to  enter  into  the  bargain  to  pur- 
chase the  real  estate  in  question,  and  parted  with  his  money  there- 
for; and  that  he  was  damaged  by  reason  thereof. 

The  judgment  should  be  affirmed,  with  costs,  with  leave  to  plead 
anew. 


(44  Misc.  Rep.  122.) 

PEOPLE  ex  rel.  STEIN  v.  CRANE,  City  Magistrate,  et  aL 

(Supreme  Court,  Special  Term,  Kings  Conntj.    June  25,  1904.) 

1.  MAOISTBATES— JXTBISDICTION— OOIOION  PBOBTirUTB— SkWTKNCK  TO  RKFORMA* 
TOBY. 

New  York  City  Charter,  Consol.  Act,  Laws  1882,  p.  366,  c.  410,  I  1458, 
gives  a  magistrate  jurisdiction  to  require  a  common  prostitute  to  give 
bond  for  good  behavior,  or  to  Impoee  a  small  fine ;  and  Laws  1896,  p.  511t 
c:  546.  as  amended  by  Laws  1904;  c.  458,  provides  that  a  woman  convicted 
of  being  a  common  prostitute  may  be  sentenced  to  the  reformatory  for 
women.  Cr.  Code,  |  887,  provides  that  a  common  prostitute,  who  has  no 
lawful  employment  whereby  to  maintain  herself,  is  a  vagrant.  Held, 
that  when  no  charge  of  vagrancy  is  made  a  magistrate  has  no  authority  to  ■ 
sentence  a  woman  to  the  reformatory  on  a  charge  of  being  a  common 
prostitute. 

Habeas  corpus  and  certiorari  in  aid  thereof  on  the  relation  of  An- 
nie Stein  to  secure  her  release  from  the  State  Reformatory.  Rela- 
tor discharged. 

Leonard  A.  Snitkin,  for  relator. 

William  Travers  Jerome,  for  respondents. 

KELLY,  J.  The  relator  is  brought  before  the  court  on  writs  of 
habeas  corpus  and  certiorari  to  inquire  into  the  cause  of  her  impris- 
onment in  the  State  Reformatory  at  Bedford.  The  superintendent 
of  the  reformatory  makes  return  that  she  is  held  under  a  commit-* 
ment  signed  by  a  city  magistrate  in  the  borough  of  Manhattan,  in 
the  city  of  New  York,  and  from  a  copy  of  the  commitment  attached 
to  the  return  it  appears  that  the  magistrate  certifies  that  oh  June  10, 
1904,  the  relator  was  brought  before  him  charged  with  having  been 
on  that  day  a  common  prostitute;  that  she  was  arraigned  before 
him ;  that  she  pleaded  not  guilty  to  the  charge ;  that  he,  the  magis- 
trate, thereupon  proceeded  to  try  her ;  that  on  the  conclusion  of  the 
trial  he  convicted  her,  and  adjudged  her  guilty  of  the  charge  made 
against  her ;  and,  it  appearing  that  she  was  not  insane,  nor  mentally 
or  physically  incapable  of  being  benefited  by  the  discipline  of  the 
State  Reformatory,  he  thereupon  sentenced  her  to  the  State  Reform- 
atory for  a  term  not  to  exceed  three  years,  with  a  provision  that  she 
might  be  sooner  paroled  or  discharged,  pursuant  to  the  provisions 
of  chapter  646,  p.  511,  Laws  189(>,  as  amended  by  chapter  463,  Laws 
1904.  No  testimony  or  record  of  the  proceedings  which  resulted  in 
the  summary  conviction  and  sentence  of  the  relator  to  imprisonment 
for  three  years  is  returned  in  obedience  to  the  writ  of  certiorari  di- 
rected to  the  magistrate.  He  submits  a  return  consisting  of  a  par- 
tially filled  blank  certifying  that  the  relator  was  brought  before  him 
on  the  day  stated,  charged  by  a  police  officer  in  Manhattan  with  be- 
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ing  a  common  prostitute.  He  attaches  a  copy  of  the  complaint,  from 
which  it  appears  that  the  policeman  made  oath  that  at  1  o'clock  in 
the  morning  of  the  day  of  conviction  and  sentence  the  relator  solic- 
ited men  for  the  purpose  of  prostitution,  "in  violation  of  the  statute 
in  such  cases  made  and  provided."  The  magistrate  certifies  that  the 
relator  "being  called  upon  to  answer,  and  being  informed  of  her 
rights  and  of  said  charge,  complaint  and  testimony,  did  *  *  *." 
Here  follows  a  blank  in  the  printed  form,  and  the  magistrate  certi- 
fies that  he  thereupon  convicted  her  of  "being  guilty  of  being  a  com- 
mon prostitute,  and  committed  her  to  the  New  York  State  Reform- 
atory for  women  at  Bedford,  New  York,  pursuant  to  chapter  546 
of  Laws  of  1896,  as  amended  by  chapter  i53  of  Laws  of  1904." 

The  relator  demurs  to  the  return  on  the  ground  that  the  magis- 
trate was  without  jurisdiction,  and  had  no  legal  authority  to  impose 
upon  the  relator  the  sentence  set  out  in  the  commitment,  or  to  make 
the  warrant  of  commitment.  The  testimony,  if  there  was  any  testi- 
mony taken  before  the  magistrate,  on  which  he  based  the  conviction 
of  the  relator  and  her  sentence  to  three  years'  imprisonment,  is  not 
returned  in  obedience  to  the  writ  of  certiorari.  The  learned  district 
attorney,  in  his  brief  submitted,  states  that : 

"It  makes  absolutely  no  diflPerence  whether  the  complaint  before  the  magis- 
trate or  the  testimony  and  proceedings  before  him  are  returned  by  a  writ  of 
certiorari,  because  the  Supreme  Court  is  powerless  to  review  these  proceed- 
ings, and,  if  there  was  no  evidence  or  insufficient  evidence  to  justify  a  con- 
viction, the  judgment  will  be  reversed  upon  appeal,  but  summary  relief  cannot 
be  obtained  upon  habeas  corpus." 

He  goes  on  to  state  that  in  his  opinion  the  writ  of  certiorari  should 
not  have  been  issued,  "although  some  judges  have  issued  both  writs." 
These  proceedings  present  a  remarkable  condition  of  things  in  the 
administration  of  criminal  law.  The  writ  of  certiorari  should  be 
obeyed,  irrespective  of  the  opinion  of  the  District  Attorney  as  to  its 
necessity  or  propriety.  It  cannot  be  that  this  woman  is  beyond  the 
protection  of  the  law;  that  she  can  be  arrested,  summarily  convict- 
ed, and  deprived  of  her  liberty  for  three  years,  without  evidence  or 
record  of  the  proceedings  from  which  the  court  may  see  that  at  least 
the  forms  of  law  were  observed.  But  there  is,  in  my  opinion,  no  jus- 
tification for  the  action  of  the  magistrate.  The  public  charities  law, 
recited  in  the  magistrate's  return,  creates  no  new  crime.  The  offense 
of  being  a  common  prostitute  is  defined  and  the  penalty  fixed  in  the 
city  charter  (Consol.  Act,  Laws  1882,  p.  366,  c.  410,  §  1458).  A  com- 
mon prostitute,  who  has  no  lawful  employment  whereby  to  maintain 
lierself,  is  a  vagrant,  by  section  887  of  the  Criminal  Code.  This  re- 
lator was  not  convicted  under  either  of  the  provisions  of  law  cited, 
because  under  the  charter  provision  referred  to  the  magistrate  could 
only  require  her  to  give  bonds  for  her  good  behavior,  or  impose  a 
small  fine.  It  is  not  charged  that  she  was  without  a  lawful  employ- 
ment whereby  to  maintain  herself.  The  procedure  which  has  result- 
ed in  the  relator's  imprisonment  was  condemned  by  this  Court  at 
Special  Term  before  Mr.  Justice  Gaynor.  People  ex  rel.  Frank  v. 
Keeper  of  State  Reformatory,  38  Misc.  Rep.  233,  77  N.  Y.  Supp.  145; 
Clark  V.  Same,  38  Misc.  Rep.  241,  77  N.  Y.  Supp.  151;    Smith  v. 
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Same,  38  Misc.  Rep.  243,  77  N.  Y.  Supp.  163.  The  decision  dischar- 
ging the  relator  in  the  case  just  cited  was  affirmed  by  the  Appellate 
Division  in  this  department  in  People  ex  rel.  Frank  v.  Davis,  80  App. 
Div.  448,  80  N.  Y.  Supp.  872,  and  by  the  Court  of  Appeals  in  People 
ex  rel.  Clark  v.  Keeper,  176  N.  Y.  465,  68  N.  E.  884.  The  courts 
have  held  in  the  cases  cited  that  the  public  charities  law  created  no 
new  crime;  that,  if  the  offense  charged  was  a  misdemeanor,  the  city 
magistrate  had  no  jurisdiction  or  authority  to  try  it,  to  convict  the 
alleged  offender,  or  impose  summarily  a  sentence  exceeding  in  its 
severity  the  punishment  for  a  misdemeanor  and  for  certain  felonies. 
-Mr.  Justice  Woodward,  writing  for  the  Appellate  Divisioa  in  the 
Frank  Case,  said : 

"We  cannot  believe  that  the  Legislature,  which  has  expressed  no  such  in- 
tention, contemplated  that  persons  convicted  of  offenses  with  a  limited  punish- 
ment attached,  not  amounting  to  a  misdemeanor,  should,  at  the  discretion  of  a 
siLgle  city  magistrate,  be  deprived  of  their  liberty  for  a  period  of  three  years. 
This  would  be  to  deprive  the  relators  of  the  right  or  privilege  accorded  to  every 
citizen  of  the  state  to  be  secure  in  his  life,  liberty,  and  property,  unless  by  the 
law  of  the  land  or  the  judgment  of  his  peers.    Const,  art.  1,  §  1." 

The  reformation  of  the  unfortunate  class  of  persons  to  which  the 
relator  is  alleged  to  belong  is  a  laudable  object.  It  has  engaged  the 
attention  of  the  charitable,  religious,  and  philanthropic  for  all  time. 
But  it  will  never  be  accomphshed  by  violating  the  rights  accorded  by 
our  Constitution  and  laws  to  the  most  hardened  criminal.  That  this 
woman  can  be  taken  on  the  street  at  1  o'clock  in  the  morning,  char- 
ged with  this  offense  on  the  oath  of  a  police  ofiicer,  and  on  the  same 
day,  without  evidence,  so  far  as  it  appears,  without  counsel,  and  with- 
out a  trial,  which  is  guarantied  to  all  citizens  accused  of  crime,  be 
convicted  and  sentenced  by  a  single  magistrate  to  three  years'  impris- 
onment, is  repugnant  to  the  spirit  of  our  law.  As  was  said  by  the 
Appellate  Division  in  the  Frank  Case : 

"While  it  may  be  proper  to  permit  city  magistrates  to  summarily  convict 
and  punish  minor  offenses  not  amounting  to  misdemeanors,  or  in  cases  of  a 
charitable  or  corrective  nature,  for  persons  of  immature  years,  it  can  hardly 
be  necessary  to  vest  the  power  to  deprive  a  citizen  of  his  or  her  liberty  for  a 
period  of  three  years  in  a  city  magistrate,  where  the  statute  defining  the  offense 
limits  the  power  of  punishment  to  a  petty  fine  of  ten  dollars  and  the  giving  of 
a  bond  for  good  behavior." 

The  magistrate  had  no  jurisdiction  or  authority  to  sentence  the 
relator  to  three  years'  imprisonment  in  the  State  Reformatory,  and 
I  direct  that  she  be  discharged  from  imprisonment. 


(96  App.  Div.  566.) 

McCarthy  v.  city  of  Syracuse. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    July  6,  1904.) 

t  Claim  against  City— Sufficiency  of  Wbitten  Notici>— Cause  of  Accident. 
Under  Laws  1898,  p.  438,  c.  182,  §  461,  requiring  a  written  claim  against 
a  city  to  "describe  the  time,  place,  cause,  and  extent  of  the  injuries,"  a 
writing  alleging  that  plaintiff,  by  reason  of  the  imperfect  and  defective 
character,  slope,  construction,  and  condition  of  the  sidewalk,  being  unaware 
of  the  abrupt  incline,  by  reason  of  said  condition  of  the  sidewalk,  and 
by  reason  of  the  turning  over  of  her  ankle  on  said  incline,  broke  her  leg. 
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l8  snfDclent,  as  to  the  cause  of  the  accident,  to  admit  ertdence  that  the 
walk  was  bnllt  on  a  slope,  and  that  as  plaintiff  stepped  on  a  board  laid  on 
the  slope  it  broke  by  reason  of  its  rotten  condition,  causing  the  injury. 
McLennan,  P.  J.,  and  Hiscock,  J.,  dissenting. 

Appeal  from  Trial  Term,  Onondaga  County. 

Action  by  Ellen  McCarthy  against  the  city  of  Syracuse.  From  a 
judgment  on  a  nonsuit,  plaintiff  appeals.    Reversed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

■   William  Kast,  for  appellant. 
A.  H.  Cowie  and  Walter  W.  Magee,  for  respondent. 

STOVER,  J.  The  action  is  one  for  damages  for  injuries  received 
upon  a  defective  sidewalk,  so  being  by  reason  of  the  alleged  negli- 
gence of  the  defendant.  The  court,  at  the  close  of  plaintiff's  testimo- 
ny, dismissed  the  complaint  upon  the  ground  that  the  notice  of  claim 
did  not  state  the  cause  of  the  accident,  and  that  the  notice  of  claim 
was  insufficient  to  apprise  the  defendant  of  the  cause  of  action  prov- 
en. The  evidence  showed  that  the  walk  upon  which  plaintiff  was  in- 
jured was  built  upon  a  slope,  and  as  she  stepped  upon  a  board  which 
laid  upon  the  slope  it  broke  by  reason  of  its  rotten  condition,  and  she 
was  thereby  injured. 

The  notice  of  claim  set  forth  that : 

"Your  petitioner,  by  reason  of  the  imperfect  and  defective  character,  slope, 
construction,  and  condition  of  said  street  and  sidewalk,  and  without  any  negli- 
gence on  her  part,  and  solely  by  the  negligence  of  said  city,  its  officers,  em- 
ployes, agents,  and  servants,  your  petitioner,  wholly  unaware  of  said  abrupt 
incline,  then  and  there,  by  reason  of  the  condition  of  the  street  and  sidewalk 
as  aforesaid,  and  by  reason  of  the  turning  over  of  her  ankle  on  said  incline, 
broke  her  left  leg,  and  was  in  consequence  thereof  made  to  suffer  great  pain, 
and  was  disabled  and  prevented  from  her  usual  vocations  for  some  time,"  etc. 

The  contention  of  the  defendant  is  that  the  fair  construction  of  the 
notice  is  that  the  injuries  complained  of  were  caused  by  reason  of  the 
incline  upon  the  walk,  and  not  by  the  defective  condition  or  rotten- 
ness, and  that  the  proof  upon  the  trial  that  the  board  broke  by  rea- 
son of  its  defective  or  rotten  condition  was  such  a  variance  with  the 
notice  as  to  defeat  the  plaintiff's  cause  of  action. 

Section  461,  c.  182,  p.  438,  Laws  1898,  being  known  as  the  "White 
Charter  for  the  Government  of  Cities  of  the  Second  Class,"  and  un- 
der which  the  notice  of  claim  in  this  action  was  given,  provides, 
among  other  things,  as  follows  : 

"All  claims  against  the  city  for  damages  for  injuries  to  person  or  property* 
claimed  to  have  been  caused  by  the  misfeasance  or  negligence  of  the  city,  or 
any  of  its  oflacers  or  employees,  shall  be  presented  to  the  common  council  in 
writing,  within  three  months  after  such  injuries.  Such  writing  shall  describe 
the  time,  place,  cause  and  extent  of  the  injuries,  so  far  as  then  practicable, 
verified  by  the  oath  of  the  claimant." 

It  further  provides  that  the  omission  to  present  such  claim  shall 
be  a  bar  to  an  action.  The  evident  purpose  of  the  act  was  to  require 
such  a  notice  as  would  fairly  inform  the  city  of  the  time,  place,  and 
circumstances  of  the  injury,  in  order  that  it  might  investigate  and 
determine  the  foundation  upon  which  the  claim  rested.    In  the  case 
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under  consideration  an  investigation  would  have  disclosed  the  entire 
circumstances  connected  with  the  injury,  for  an  inspection  of  the 
locus  would  ordinarily  have  been  had  by  some  person  in  charge  of 
the  sidewalks,  and  a  casual  observation  would  have  shown  the  exact 
defect,  if  still  existing,  and,  if  repairs  had  been  made,  the  employe 
or  person  making  the  repairs  could  have  given  the  city  full  informa- 
tion as  to  the  situation  immediately  upon  the  happening  of  the  acci- 
dent. It  is  hardly  to  be  presumed  that  a  person  falling  and  receiv- 
ing serious  injury,  as  is  conceded  in  this  case,  would,  either  at  the 
exact  time,  or  some  time  after,  be  able  to  furnish  an  exact  and  de- 
tailed description  of  the  place  and  manner  of  receiving  the  injury, 
nor  do  we  think  the  statute  contemplates  such  exactness ;  but  its  re- 
quirement is  that  the  notice  should  fairly  and  reasonably  apprise  the 
defendant  of  the  accident,  and  the  circumstances  attendant  thereon, 
that  it  may  be  enabled  by  investigation  to  determine  the  validity  of 
the  claim.  These  statutes  have  been  held  to  relate  to  the  remedy, 
and  not  to  the  right.  Missano  v.  Mayor,  160  N.  Y.  123,  54  N.  E. 
744.  And  it  was  said  iff  Sheehy  v.  City  of  New  York,  160  N.  Y.  139, 
54  N.  E.  749,  in  referring  to  a  similar  statute,  or  one  having  in  view 
similar  purposes: 

^*The  plain  object  of  this  statute  was  to  provide  means  by  which  the  city 
could  better  guard  against  the  imposition  of  unfounded  claims  by  being  at  once 
informed  of  their  existence,  so  that  its  ofiBcers  might  more  readily  pursue  an 
Investigation  of  the  merits  than  if  longer  postponed.  On  the  other  hand,  it 
could  not  have  been  its  purpose  to  deny  to  a  party  injured  by  the  negligence 
of  a  city  any  remedy  against  it,  nor  to  unnecessarily  embarrass  parties  In  the 
enforcement  of  their  rights." 

Parties  filing  notices  of  this  character  must  almost  of  necessity 
frame  them  so  as  to  cover  defects  of  various  natures,  as  it  is  quite 
frequently  impracticable,  in  cases  of  serious  injury,  to  determine  the 
exact  cause ;  and  it  is  no  hardship  to  place  the  city  upon  the  defen- 
sive, after  it  shall  have  had  fair  notice  of  the  time  and  place  and  the 
general  cause  and  extent  of  the  injuries.  This  certainly  gives  a  full 
opportunity  for  investigation,  and  it  is  difficult  to  see  in  what  manner 
the  municipality  can  be  prejudiced  under  such  a  notice.  The  notice 
in  this  action  called  attention  to  various  elements  which  entered  into 
or  combined  to  cause  the  injury  to  the  plaintiff — ^the  imperfect  ancf 
defective  character,  slope,  construction,  and  condition  of  said  street 
and  sidewalk.  Any  one,  or  all  combined,  may  have  produced  the  in- 
jury, and  under  ordinary  rules  governing  actions  of  this  character 
plaintiff  would  not  be  compelled  to  specify  with  greater  particularity 
the  cause  or  extent  of  her  injuries.  In  Stedman  v.  City  of  Rome,  88 
Hun,  279,  34  N.  Y.  Supp.  737,  under  a  statute  which  required  the 
writing  to  "describe  the  time,  place,  cause,  and  extent  of  the  injury," 
a  notice  in  nearly,  if  not  quite,  the  same  language  as  the  one  under 
consideration,  was  held  sufficient.  We  think,  therefore,  both  upon 
principle  and  precedent  the  notice  was  sufficient  to  sustain  the  proof 
given,  and  that  the  dismissal  of  the  complaint  was  error. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  with 
costs  to  the  appellant  to  abide  event.  All  concur,  except  McLEN- 
NAN,  P.  J.,  and  HISCOCK,  J.,  who  dissent. 
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(96  App.  Div.  539.) 

THOMPSON  V.  ERIE  R.  CO, 

(Supreme  0)urt,  Appellate  Division,  Fourth  Department    July  6,  1904.) 

L  Pleadings— CoNTBACTS— Evidence— Vaeiance. 

A  complaint  alleged  an  agreement  between  A.  and  defendant  by  which 
the  latter  was  to  transfer  for  a  period  of  15  years  all  cars  for  the  supplies 
and  products  of  not  to  exceed  two  blast  furnaces  located  upon  certain 
property  belonging  to  the  former,  in  consideration  of  which  A.  granted 
defendant  a  right  of  way ;  and  further  alleged  that,  "in  furtherance  of  the 
agreement  hereinbefore  alleged."  defendant  entered  into  a  written  contract 
with  B.,  and  set  out  the  contract,  which  provided  that  jief endant  would 
transfer  all  loaded  cars  to  and  from  two  blast  furnaces  operated  by  B., 
located  on  the  property  above  referred  to,  and  that  all  the  rights  and 
privileges  granted  by  the  contract  should  inure  to  and  be  binding  on  the 
successors  of  the  respective  parties  during  15  years.  The  complaint  then 
concluded  that  C,  a  lessee  of  A.,  had  entered  into  possession  and  operation 
of  the  second  furnace  erected  on  the  premises,  and  thereupon  became  en- 
titled to  the  benefit  of  the  switching  rates  provided  for  In  the  agreement 
between  defendant  and  A.  Held,  that  the  efl^ect  of  the  allegations  was  that 
A.  accepted  the  agreement  with  B.  as  a  fulfillment  and  discharge  of  the 
obligations  which  defendant  had  assumed  towards  A.  and  C.  could  not 
introduce  evidence  to  show  that,  in  addition  to  defendant's  contract  to 
serve  two  furnaces  operated  by  B.,  it  was  under  obligations,  by  virtue  of 
some  independent  contract,  to  serve  another  furnace  operated  by  A-  or 
some  assignee,  such  as  C. 

2.  Same— CoNOLtJSiONS— Effect. 

The  allegation  that  G.  became  entitled  to  the  benefit  of  the  switching 
rights  provided  for  under  the  agreement  with  defendant  and  A.  was  a 
mere  conclusion,  and  did  not  affect  the  construction  above  put  on  the 
complaint 

3.  APPEAI/—INCONSI8TENT  CONTENTIONS. 

A  contention  on  appeal  that  plaintiff  should  have  been  allowed  to 
establish  by  parol  evidence  a  contract  Independent  of  a  certain  one  set  out 
In  the  complaint,  upon  which  he  could  base  his  action,  is  Inconsistent  with 
another  contention  that  he  should  have  been  allowed  to  Introduce  parol 
evidence  to  explain  the  contract  set  out  in  the  complaint  so  as  to  justify 
the  maintenance  of  an  action  by  him  upon  It 

4.  Contracts— Explanation  by  Parol. 

A  contract  securing  special  switching  rates  for  furnaces  "operated  by  the 
party  of  the  second  part"  upon  certain  property,  but  expressly  limiting 
such  rates  to  not  to  exceed  two  blast  furnaces  located  upon  the  premises 
described,  and  extending  the  benefits  and  obligations  of  the  contract  to 
the  successors  and  assigns  of  the  respective  parties,  Is  not  uncertain  or 
ambiguous,  but  runs  to  the  party  of  the  second  part  and  its  assigns  as  the 
sole  and  exclusive  beneficiaries,  and  cannot  be  extended  by  parol  so  as  to 
embrace  within  Its  provisions  a  company  which  was  not  a  party  to  it,  not 
an  assignee  or  successor  of  a  party. 

5.  Same. 

A  concluding  clause  of  the  contract  that  If  the  furnaces,  or  either  of 
them,  should  be  operated  by  other  parties  than  the  party  of  the  second 
part,  such  parties  should  have  the  benefit  of  the  switching  rates  specified, 
during  the  term  of  the  agreement,  could  not  alter  the  above  construction 
of  the  contract 

6.  Landlord  and  Tenant— Right  of  Way  Through  Premises— Consent  of 

Tenant. 

Where  a  proposed  right  of  way  extended  through  demised  premises,  the 
lessee  was  a  necessary  party  to  the  negotiations  and  contracts  leading  v(p 
to  the  procurement  of  that  right  of  way. 

Williams,  J.,  dissenting. 
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Appeal  from  Trial  Term,  Erie  County. 

Action  by  James  S.  Thompson,  as  permanent  receiver  of  the  Un- 
ion Ironworks  of  Buffalo,  N.  Y.,  against  the  Erie  Railroad  Compa- 
ny From  a  judgment  dismissing  the  complaint,  plaintiff  appeals. 
Afomed. 

Argued  before  McLENNAN,  iP.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

George  C.  Riley,  for  appellant. 
Adelbert  Moot,  for  respondent. 

HISCOCK,  J.  During  the  years  1899  and  1900  the  above-named 
Union  Ironworks  was  engaged  in  operating  a  blast  furnace  in  the 
southern  part  of  the  city  of  Buffalo.  Plaintiff,  as  its  receiver,  subse- 
quently appointed,  claims  that  during  part  of  said  period  the  defend- 
ant in  violation  of  a  contract  refused  to  give  it  special  switching  rates 
in  connection  with  the  operation  of  said  blast  furnace,  and  compelled 
it  to  pay  rates  exceeding  such  special  ones  to  which  the  corporation 
was  entitled  by  the  amount  of  about  $18,000.  This  action  was 
brought  to  recover  back  such  alleged  excessive  charges. 

Upon  the  trial  of  the  action  .plaintiff  attempted  to  establish  his  right 
to  recover  by  giving  proof  which  was  parol,  and  outside  of  and  sup- 
plementary to  certain  written  contracts  vs^hich  were  put  in  evidence. 
The  court  excluded,  this  evidence,  and  by  such  ruling  was  necessarily 
led  to  the  result  of  dismissing  plaintiff's  complaint.  The  arguments 
addressed  to  us  upon  this  appeal  relate  to  the  correctness  of  this  rul- 
ing made  by  the  learned  trial  court.  We  have  reached  the  conclu- 
sion that  it  was  correct,  and  that  the  judgment  appealed  from  should 
be  alfirmied. 

While  the  facts  presented  for  our  review  are  not  especially  volumi- 
nous or  complicated,  there  is  some  tendency  to  confusion  owing  to 
the  fact  that  entirely  distinct  corporations  and  interests  appear  by 
more  or  less  similar  names  in  the  history  of  the  negotiations  and 
transactions  which  form  the  basis  of  the  controversy  now  before  us. 
Prior  to  1895  the  Union  Iron  Company  of  Buffalo  was  the  owner  of 
certain  property  in  the  southern  portion  of  the  city  of  Buffalo  which 
was  commonly  known  and  described  as  "Union  Ironworks."  Prior 
to  said  date  it  had  leased  a  portion  of  said  property  to  one  Baird  for 
a  term  of  years  expiring  June  1,  1902.  Said  lessee,  having  erected 
upon  said  premises  so  leased  a  single  blast  furnace,  afterwards  con- 
veyed the  same  and  all  of  his  rights  under  said  lease  to  the  Buffalo 
Furnace  Company,  which  entered  into  and  continued  in  the  posses- 
sion of  the  property  and  the  operation  of  said  furnace.  In  the  latter 
part  of  the  year  1895  negotiatfons  were  opened  by  the  defendant  or 
its  predecessors  to  obtain  a  right  of  way  for  its  railroad  across  the 
premises  owned  by  the  aforesaid  Union  Iron  Company.  The  pro- 
posed and  desired  right  of  way  extended  across  that  portion  of  the 
property  which  had  been  leased  to  and  was  then  in  the  possession  of 
the  Buffalo  Furnace  Company,  so  that  that  company  became  a  par- 
ty to  the  negotiations  and  contracts  subsequently  made.  The  nego- 
tiations resulted  in  a  contract  executed  by  the  Union  Iron  Company,. 
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owner  of  the  premises,  the  Buffalo  Furnace  Company,  lessee  of  part 
thereof,  and  the  defendant's  predecessors  in  title  and  interest  which 
secured  the  desired  right  of  way ;  also  in  a  contract  executed  between 
the  defendant  and  the  Buffalo  Furnace  Company  whereby  the  rail- 
road company  contracted  to  give  special  switching  rates  for  two  blast 
furnaces.  These  contracts  were  dated,  respectively,  October  4,  1895, 
and  February  24,  1896.  Concededly  one  furnished  the  considera- 
tion for  the  other,  and  they  were  evolved  and  formulated  out  of  the 
same  negotiations.  The  learned  counsel  for  the  respondent  insists, 
and  without  much  dispute  by  his  adversary,  that  the  two  instruments 
constituted  one  entire  and  complete  contract.  The  details  of  the  con- 
tract granting  the  right  of  way  are  not  material,  but  for  the  purposes 
of  the  discussion  following  it  is  desirable  to  consider  with  some  de- 
gree of  particularity  the  provisions  of  the  switching  contract.  As 
already  stated,  it  was  made  between  the  defendant  and  the  Buffalo 
Furnace  Company.  The  former  contracts  "that  it  will  transfer  and 
switch  all  loaded  cars  to  and  from  the  furnaces  operated  by  the  par- 
ty of  the  second  part  [the  furnace  company]  located  in  the  southern 
part  of  the  city  of  Buffalo,  county  of  Erie,  and  state  of  New  York, 
commonly  known  as  the  Union  Ironworks."  It  is  provided  that  the 
provisions  of  said  agreement  "shall  be  applicable  exclusively  to  the 
switching  and  transfer  of  cars  for  the  supplies  and  products  of  not 
to  exceed  two  blast  furnaces  located  upon  the  premises  hereinbefore 
described;  *  *  *  that  all  the  rights,  obligations  and  privileges 
thereby  [hereby]  granted  or  conferred  shall  inure  to  and  be  binding 
upon  the  successors  or  assigns  of  the  respective  parties  thereto 
[hereto]  during  the  said  fifteen  years;  and  if  the  said  furnaces  or 
either  of  them  shall  be  operated  by  other  parties  than  the  Buffalo 
Furnace  Company  said  parties  so  operating  shall  have  the  benefit  of 
the  switching  rates  named  therein  [herein]  during  the  term  of  said 
[this]  agreement."  The  provisions  limiting  defendant's  obligations 
for  special  rates  to  two  blast  furnaces  and  securing  to  the  successors 
or  assigns  of  the  respective  parties  the  benefits  of  said  agreement 
furnish  the  subject  for  especial  consideration  in  this  controversy.  At 
the  time  said  contract  was  executed  the  Buffalo  Furnace  Company 
was  only  operating  one  furnace,  and  as  a  matter  of  fact  it  had  not, 
down  to  the  time  of  the  trial,  constructed  or  entered  upon  the  opera^ 
tion  of  a  second  furnace  upon  the  premises  in  question.  Subsequent 
to  the  execution  of  said  contract  the  aforesaid  Union  Iron  Company 
of  Buffalo  leased  a  part  or  all  of  the  remainder  of  its  property  out- 
side of  that  theretofore  leased  to  the  Buffalo  Furnace  Company  to 
Mr.  Baird,  who  subsequently  caused  to  be  erected  thereon  an  addi- 
tional blast  furnace,  which,  together  with  his  leasehold  rights,  title, 
and  privileges,  he  thereafter  conveyed  to  the  Union  Ironworks,  Buf- 
falo, N.  Y.,  which  thereupon  entered  into  possession  of  said  prem- 
ises and  the  operation  of  said  second  furnace  so  erected  thereon. 
The  plaintiff,  as  his  title  implies,  has  been  appointed  receiver  of  said 
last-named  corporation. 

Starting  with  the  undisputed  facts  that  the  defendant,  in  consider- 
ation of  the  right  of  way  conveyed  to  it,  contracted  to  furnish  special 
switching  rates  for  two  blast  furnaces,  and  that  the  Buffalo  Furnace 
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Company,  with  whom  it  made  its  written  contract  akeady  referred 
to,  at  the  date  thereof  was  operating  only  one  furnace,  plaintiff  claims 
that  the  second  furnace,  entitled  to  special  rates  as  the  result  of-  the 
negotiations  and  contracts  mentioned,  is  the  furnace  so  erected  by 
Baird  and  transferred  to  plaintiff's  corporation  as  last  above  stated. 
Plaintiff  does  not  claim  that  there  is  any  contract  in  writing,  which, 
measured  and  tested  alone  by  its  written  terms,  secured  for  the  ben- 
efit of  the  blast  furnace  now  possessed  by  him  as  receiver  the  desired 
special  rates  from  defendant.  Upon  the  trial,  as  already  mentioned, 
he  sought  to  introduce  parol  testimony  which  would  successfully 
maintain  and  sustain  his  claim.  In  his  brief  upon  this  appeal  the 
learned  counsel  for  the  appellant  seems  to  argue  that  he  was  entitled 
to  such  parol  evidence  upon  two  theories.  He  seems  to  claim  that 
he  should  have  been  allowed  to  give  evidence  of  a  contract  between 
the  original  Union  Iron  Company  and  the  defendant  or  its  predeces- 
sors entirely  independent  of  and  distinct  from  the  written  contract 
between  the  defendant  and  the  Buffalo  Furnace  Company,  which 
would  have  secured  from  the  defendant  the  benefit  of  special  rates 
to  plaintiff  or  his  corporation  for  the  blast  furnace  erected  by  their 
predecessor,  Mr.  Baird.  And,  in  the  second  place,  he  urges  that  such 
parol  evidence  should  have  been  allowed  for  the  purpose  of  so  ex- 
plaining the  meaning  of  the  written  contract  between  the  defendant 
and  the  Buffalo  Furnace  Company  as  to  remove  the  ambiguity  which 
he  alleges  against  it,  and  show  that  said  contract  applied  to  the  blast 
furnace  in  the  possession  of  plaintiff  as  the  second  of  the  furnaces  to 
be  served  at  special  rates  as  therein  provided. 

We  do  not  think  that  the  argument  and  offers  of  plaintiff's  coun- 
sel upon  the  trial  of  the  case,  as  evidenced  by  the  record  before  us, 
sustain  his  position  now  taken  that  he  was  then  desiring  and  endeav- 
oring to  prove  a  contract,  independent  of  the  Buffalo  Furnace  con- 
tract, of  which  his  client  might  take  advantage,  but  that  his  position 
upon  the  trial  was  rather  that  of  seeking  to  so  enlarge  and  remove 
ambiguities  from  the  language  employed  in  the  written  contract  with 
the  Buffalo  Furnace  Company  as  to  make  it  applicable  to  the  furnace 
which  he  represented.  Furthermore,  we  do  not  think  that  plaintiff's 
complaint  authorized  the  proof  or  establishment  upon  the  trial  of  a 
contract' independent  of  and  disconnected  from  the  written  one  with 
the  Buffalo  Furnace  Company.  The  complaint  refers  to  the  lease  as- 
signed to  the  Buffalo  Furnace  Company,  and  the  operation  by  it  of  a 
blast  furnace,  and  to  the  subsequent  commencement  of  negotiations 
between  the  defendant  and  the  Union  Iron  Company  with  reference 
to  obtaining  a  right  of  way  by  the  former  over  the  lands  of  the  latter. 
Said  complaint  then  states  that  "it  was  finally  agreed  between  the 
said,  the  Union  Iron  Company,  of  Buffalo,  and  the  defendant  herein, 
that  in  consideration  of  the  agreement  of  the  defendant  to  switch  and 
transfer  for  a  period  of  fifteen  years  from  the  said  4th  day  of  Octo- 
ber, 1896,  all  cars  for  the  supplies  and  products  of  not  to  exceed  two 
blast  furnaces  located  upon  the  Union  Ironworks  property,"  the  Un- 
ion Iron  Company  would  and  thereafter  did  grant  a  right  of  way.  It 
then  alleges  further  "that 'thereafter,  and  on  or  about  the  24th  day 
of  February,  1896,  in  furtherance  of  the  agreement  hereinbefore  al- 
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ieged,  the  said  defendant  entered  into  a  written  contract  with  the  said 
Buffalo  Furnace  Company,  then  operating  a  single  blast  furnace  up- 
on a  part  of  the  Union  Ironworks  property,  of  which' the  following 
is  a  copy,"  and  then  follows  a  copy  in  ftill  of  the  agreement  with  the 
Buffalo  Furnace  Company  providing  for  two  furnaces.  It  is  then 
further  alleged  that  the  Union  Ironworks,  Buffalo,  N.  Y.  (plaintiff's 
predecessor),  "entered  into  the  possession  and  upon  the  operation  of 
the  second  furnace  so  erected  upon  said  premises  (being  the  one  for 
which  plaintiff  now  seeks  the  special  rates),  and  thereupon  became 
entitled  to  the  benefit  of  the  switching  rates  provided  for  under  the 
agreement  of  the  defendant  with  the  owner  of  said  property,  the  Un- 
ion Iron  Company  of  Buffalo." 

To  summarize  these  allegations,  we  have  it  alleged  that  the  Union 
Iron  Company  made  a  contract  with  the  defendant  to  switch  and 
transfer  cars  for  the  supplies  and  products  of  not  to  exceed  two  blast 
furnaces,  and  that  subsequently,  "in  furtherance  of  the  agreement," 
the  defendant  entered  into  the  written  contract  with  the  Buffalo  Fur- 
nace Company  by  which  it  agreed  to  serve  at  special  rates  two  fur- 
naces to  be  operated  by  said  company.  No  contract  certainly  is  set 
out  in  terms  in  the  complaint  except  the  one  between  the  defendant 
and  the  Buffalo  Furnace  Company,  and  when  the  complaint  alleges 
that  in  furtherance  of  the  agreement  made  by  the  defendant  with  the 
Union  Iron  Company  to  serve  two  blast  furnaces  the  former  made 
the  contract  with  the  Buffalo  Furnace  Company  by  which  it  agreed 
to  so  serve  two  blast  furnaces  to  be  operated  by  it,  we  think  that  in 
effect  it  alleges  and  sets  forth  that  the  contract  made  by  the  defend- 
ant with  the  Buffalo  Furnace  Company  was  a  satisfaction  and  carry- 
ing out  of  the  agreement  alleged  to  have  been  made  by  the  defend- 
ant and  the  Union  Iron  Company ;  that  the  effect  of  all  of  these  alle- 
gations is  that  the  defendant  agreed  in  writing  to  serve  the  two  fur- 
naces operated  by  the  Buffalo  Furnace  Company  as  the  ones  which 
it  is  alleged  to  have  contracted  with  the  Union  Iron  Company  to 
serve.  We  think  that  the  language  used  in  the  complaint  that  the 
contract  made  by  the  defendant  with  the  Buffalo  Furnace  Company 
was  "in  furtherance"  of  the  agreement  made  with  the  Union  Iron 
Company  implies  that  the  Union  Iron  Company,  although  not  a  par- 
ty to  the  record,  assented  to  and  acquiesced  in  the  contract  by  the 
defendant  with  the  Buffalo  Furnace  Company,  and  accepted  the  lat- 
ter contract  as  a  fulfillment  and  discharge  of  any  obligations  which 
the  railroad  company  had  assumed  in  tlie  way  of  giving  special  rates 
to  it,  the  Union  Iron  Company,  for  two  furnaces.  We  think  that  all 
of  these  allegations  prevented  and  prohibited  plaintiff  from  attempt- 
ing to  prove  that,  in  addition  to  defendant's  contract  to  serve  two 
furnaces  operated  by  the  Buffalo  Furnace  Company,  it  was,  as  the 
result  of  the  negotiations  and  transactions  in  question,  under  obli- 
gations, by  virtue  of  some  other  and  independent  contract,  to  serve 
another  furnace  operated  by  the  Union  Iron  Company,  or  some  as- 
signee or  lessee  other  than  the  Buffalo  Furnace  Company.  The  de- 
fendant was  very  careful  to  limit  its  oblig^ions  to  two  furnaces.  "In 
furtherance  of" — that  is,  in  accordance  with — the  contract  between 
it  and  the  Union  Iron  Company,  defendant  assumed  obligations  to- 
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wards  the  two  furnaces  which  might  be  constructed  and  operated  by 
the  Buffalo  Furnace  Company,  and  we  do  not  think  that  either  the 
Union  Iron  Company  or  any  subsequent  assignee  or  lessee  under 
the  allegations  of  plaintiff's  complaint  could  claim  that  there  was  any 
distinct  and  separate  agreement  binding  defendant  to  some  other 
furnace. 

We  do  not  think  that  the  clause  contained  in  the  complaint  that 
plaintiff's  predecessor  and  assignor  erected  a  second  furnace  upon 
said  premises,  "and  thereupon  became  entitled  to  the  benefit  of  the 
switching  rights  provided  for  under  the  agreement  with  the  defend- 
ant and  the  owner  of  said  property,  the  Union  Iron  Company  of  Buf- 
falo," adds  to  the  scope  of  the  complaint  or  bars  the  views  above 
outlined.  The  clause  in  question  states  a  mere  conclusion,  and  it 
does  not  contradict  the  theorv  that  the  agreement  made  by  the  de- 
fendant with  the  Union  Iron  Cfompany  of  Buffalo  for  switching  rights 
was  finally  embodied  and  found  expression  in  the  written  contract 
executed  with  the  Buffalo  Furnace  Company.  Moreover,  the  sug- 
gestion now  advanced  in  behalf  of  plaintiff  that  he  should  have  been 
allowed  to  establish  by  parol  evidence  a  contract  independent  of  that 
made  with  the  Buffalo  Furnace  Company  upon  which  he  could  base 
this  action,  seems  to  us  to  be  at  variance  and  inconsistent  with  his 
other  proposition  that  he  should  have  been  allowed  to  introduce  pa- 
rol evidence  to  so  explain  the  contract  made  with  the  Buffalo  Fur- 
nace Company  that  it  would  cover  the  alleged  second  furnace  erect- 
ed by  his  predecessors,  and  justify  the  maintenance  of  this  action. 

We  therefore  pass  to  the  second  proposition  urged  by  the  plain- 
tiff— ^that  he  should  have  been  allowed  upon  the  trial  to  introduce 
parol  evidence  to  show  what  was  said  and  took  place  in  the  negoti- 
ations preceding  the  execution  of  the  written  contracts,  in  order,  as 
stated  upon  the  trial,  "to  establish  and  explain  the  ambiguity  which 
is  contained  in  the  switching  agreement  as  to  the  identity  of  the  sec- 
ond furnace  meant  and  intended  by  the  terms  of  the  switching  agree- 
ment to  which  said  (this)  switching  agreement  was  to  apply,"  and 
for  the  purpose  of  explaining  the  "meaning  of  the  expression  used 
in  the  switching  agreement  which  describes  the  second  furnace  re- 
ferred to,  and  the  circumstances  under  which  that  clause — the  last 
clause  in  the  switching  agreement— came  to  be  inserted."  The  learn- 
ed trial  justice,  in  answer  to  these  contentions  and  offers,  stated  that 
in  his  judgment  the  benefits  of  the  written  contract  referred  to  were 
confined  to  furnaces  operated  by  the  Buffalo  Furnace  Company,  its 
successors  or  assigns,  on  the  Union  Ironworks  property.  It  may  be 
stated  here  that  plaintiff's  counsel  in  his  brief  expressly  disclaims 
that  he  is  entitled  to  succeed  in  this  action  as  an  assignee  of  the  Buf- 
falo Furnace  Company  under  those  provisions  in  the  lease  or  contract 
which  extended  the  benefits  thereof  to  the  assigns  and  successors 
of  the  parties.  The  claim  to  recover  is  based  upon  the  alleged  rights 
secured  by  the  contract  to  plaintiff  or  his  predecessors  and  assignors 
directly,  and  not  in  any  way  derived  from  or  coming  through  the 
Buffalo  Furnace  Company.  We  may  perhaps  best  test  the  correct- 
ness of  plaintiff's  claim'  that  he  should  have  been  allowed  to  intro- 
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duce  this  parol  evidence  for  the  purpose  of  explaining  and  enlarging 
the  written  contract,  first,  by  considering  the  interpretation  and  con- 
struction of  the  contract  which  it  would  have  been  necessary  for  him 
to  secure  in  order  to  make  his  evidence  of  any  avail  or  benefit ;  and, 
second,  by  noting  some  things  which  without  any  ambiguity  or  un- 
certainty are  provided  for  by  the  contract  as  it  stands  and  reads  with- 
out any  explanations  or  enlargement.  We  think  that  when  this  is 
done  it  will  appear  that,  if  plaintiff  had  been  allowed  to  introduce  his 
oarol  testimony  and  secure  such  a  construction  as  he  desires,  the 
contract  as  originally  written  would  not  have  been  legitimately  ex- 
plained or  elucidated,  but  would  have  been  replaced  by  an  entirely 
new  and  different  one.  In  no  uncertain  or  ambiguous  terms  requir- 
ing or  permitting  explanation  the  contract  by  the  defendant  runs  to 
the  Buffalo  Furnace  Company  as  the  sole  and  exclusive  party  of  the 
second  part.  It,  in  effect,  secures  the  special  switching  rates  for  fur- 
naces "operated  by  the  party  of  the  second  part,"  located  upon  the 
property  known  as  the  Union  Ironworks,  but  such  rates  are  express- 
Iv  and  exclusively  made  "applicable  to  *  *  *  not  to  exceed  two 
blast  furnaces  located  upon  the  premises  thereinbefore  [hereinbe- 
fore] described."  The  obligations  assumed  and  benefits  conferred 
are  made  binding  upon  and  secured  to  the  successors  and  assigns  of 
the  respective  parties.  The  advantages  of  the  special  rates  upon  the 
face  of  the  contract  are  thus  clearly  secured  to  the  Buffalo  Furnace 
Company,  its  successors  and  assigns.  In  order  to  sustain  his  claim 
that  his  cause  of  action  was  defeated  by  the  exclusion  of  his  parol  ev- 
idence to  supplement  or  explain  this  contract,  plaintiff  must  convince 
us  that  by  it  he  would  have  become  entitled  to  and  would  have  se- 
cured a  construction  of  the  contract  extending  it  and  making  it  ap- 
plicable to  a  furnace  erected  and  operated  after  the  contract  was  ex- 
ecuted by  one  who  was  neither  a  party  to  nor  an  assignee  or  suc- 
cessor of  a  party  to  the  contract ;  that  the  contract  not  only  secured 
benefits  to  a  party  not  named  in  it,  or  in  privity  with  its  beneficiary, 
but  covered  a  furnace  expressly  outside  of  those  provided  for.  We 
think  that  plaintiff's  claim  under  the  contract  is  too  shadowy  and  un- 
certain to  succeed,  and  that  a  construction  such  as  he  desires,  even 
if  authorized  by  the  evidence,  would  be  beyond  any  limits  yet  reached 
in  amplifying  written  instruments  through  the  process  of  detecting 
and  then  explaining  ambiguities  in  them. 

We  do  not  overlook  the  fact  that  the  learned  counsel  for  plaintiff 
upon  the  trial  seemed  especially  to  claim  the  right  by  parol  evidence 
to  explain  the  final  clause  in  the  written  contract  which  provides  that, 
if  the  furnaces  contemplated  should  be  operated  by  parties  other  than 
the  Buffalo  Furnace  Company,  such  parties  so  operating  should  have 
the  benefit  of  the  switching  rates  named.  This  clause  may  be  subject 
to  the  criticism  of  being  a  superfluous  and  unnecessary  addition  to 
the  one  providing  that  the  contract  should  apply  to  assigns  and  suc- 
cessors of  the  parties,  but  we  do  not  think  that  it  will  sustain  the  bur- 
den of  holding  up  plaintiff's  claims  and  contentions.  We  do  not 
think  that  it  draws  the  contract  away  from  the  fundamental  proposi- 
tion that  the  furnaces  to  be  served  with  special  rates  were  two,  which, 
in  the  first  instance,  at  least,  would  be  operated  by  the  Buffalo  Fur- 
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nace  Company;  and  were  not  two  or  one  which  might  be  erected 
and  operated  by  some  one  not  in  any  manner  connected  with  or 
claiming  under  said  company.  The  object  of  the  draftsman  in  for- 
mulating said  clause  probably  was  to  emphasize  the  idea  that  the  ben- 
efits of  said  contract  should  be  extended  to  any  person  who  might  be 
operating  a  furnace  as  assignee  of  the  corporation  named. 

It  is  urged  by  way  of  general  consideration  in  favor  of  plaintiff's 
position  that  the  benefit  of  any  special  rates  granted  by  defendant 
ought  to  be  secured  to  the  Union  Iron  Company  and  its  lessees  like 
plaintiff,  because  it  was  the  owner  of  the  premises  through  which 
defendant  secured  its  right  of  way.  In  answer  to  this  it  is  to  be  re- 
membered that  the  proposed  and  desired  right  of  way  extended 
through  premises  then  leased  for  a  long  term  of  years  to  the  Buffalo 
Furnace  Company.  It  was,  therefore,  a  necessary  party  to  the  ne- 
gotiations and  contracts.  While  the  evidence  does  not  throw  much 
light  upon  the  subject,  we  may  easily  believe  that  the  Union  Iron 
Company  was  satisfied  to  secure  its  tenant's  consent  to  the  right  of 
way  by  allowing  it  to  take  from  the  railroad  company  the  contract 
for  special  rates.  There  were  various  ways  in  which  the  landlord  in 
its  dealings  with  the  tenant  might  utilize  and  secure  for  its  ultimate 
benefit  the  advantages  of  the  contract  thus  taken. 

The  judgment  should  be  affirmed,  with  costs. 

Judgment  affirmed,  with  costs.  All  concur,  except  WILLIAMS, 
J.,  who  dissents. 

(96  App.  Div.  487.) 

SOLOMON  v.  BUFFALO  RY.  00. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    July  6,  1904.) 

1.  Stbeet  Railroads  —  Yehioles  —  iNJUBisa  to  PASSENOEBa  —  Intessbctino 

Stbeets— Rights  of  Useb. 

Where  plaintiff  was  Injured  in  a  collision  between  a  street  car  and  a 
tallyho,  on  which  plaintiff  was  rldiug,  at  a  point  where  two  streets  inter- 
sected a  third  so  as  to  form  a  triangle,  such  point  would  be  regarded  as  a 
street  intersection,  as  to  the  use  of  which  the  railroad  company's  right  was 
equal  to,  but  not  superior  to,  that  of  the  driver  of  the  vehicle. 

2.  Same— Instbuctions— Cttbinq  Ebbob. 

In  an  action  for  injuries  to  a  passenger  on  a  vehicle  in  a  colliplon  with 
a  street  car  at  a  street  intersection,  the  court  charged  that  tlie  car  had  the 
paramount  right  of  way  in  the  street,  in  so  far  as  Its  right  to  run  its 
car  over  its  track  on  that  part  of  the  street  was  concerned,  but  that  it  was 
incumbent  on  the  street  railway  company  to  use  all  reasonable  care  and 
caution  to  avoid  injury  to  plaintiff  or  to  any  one  else.  Heldy  that  that 
part  of  the  instruction  requiring  the  railway  company  to  use  reasonable 
care  to  avoid  injury  to  plaintiff  did  not  cure  the  preceding  part,  which 
erroneously  charged  that  the  railway  company  had  the  paramount  right 
of  way. 
3b  Sake— Motive. 

Where  a  traveler  on  a  street  attempted  to  cross  a  street  car  track  at  a 
street  intersection  where  his-  rights  were  equal  to  those  operating  a  street 
car  in  the  street,  his  motive  In  attempting  to  cross  the  street  at  that  point 
was  immaterial,  in  an  action  for  injuries  sustained  in  a  collision  between 
his  vehicle  and  the  car. 

f  1.  Sw  Street  Railroads,  vol.  44,  Cent.  Dig.  §  193. 
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Appeal  from  Trial  Term,  Erie  County. 

Action  by  William  Solomon  against  the  Buffalo  Railway  Compa- 
ny. From  a  judgment  in  favor  of  defendant,  plaintiff  appeals.  Re- 
versed. 

Argiied  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

Maulsby  Kimball,  for  appellant. 

Charles  B.  Sears,  for  respondent. 

SPRING,  J.  On  August  22,  1901,  the  plaintiff,  a  guest  of  Lautz 
Bros.  &  Co.,  was  riding  on  their  coach,  crossing  the  tracks  of  the 
defendant  on  Main  street,  in  the  city  of  Buffalo,  when  a  collision  oc- 
curred with  a  car,  overturning  the  vehicle  and  injuring  the  plaintiff. 
Main  street  extends  north  and  south,  and  Scott  street  enters  it  from 
the  east,  but  does  not  cross.  Lake  and  Hanover  streets  intersect 
with  Main  on  the  west;  Lake  coming  in  from  the  northwest,  and 
Hanover  from  the  southwest.  The  intersection  of  these  two  streets 
with  Main  makes  a  triangular  open  space,  the  base  of  which  is  the 
westerly  line  of  Main,  and  the  northerly  line  of  this  flaring  space  ex- 
tends beyond  the  projected  southerly  boundary  of  Scott  street.  Han- 
over street,  composing  a  part  of  this  extension  at  its  conjunction 
with  Main,  is  therefore  northerly  of  the  southerly  boundary  of  Scott 
street  extended.  In  the  apex  of  the  triangle  made  by  Lake  and  Han- 
over streets  the  soap  factory  of  Lautz  Bros.  &  Co.  is  located.  The 
tallyho  owned  by  that  firm,  and  with  its  driver  and  with  several 
guests,  started  from  this  point  for  the  Pan-American  Exposition. 
According  to  the  story  of  the  plaintiff's  witnesses,  the  driver  started 
his  coach  diagonally  across  Main  street  towards  Scott  street,  but  with 
the  purpose  of  getting  on  the  farther  or  right  side  of  Main  street,  in 
order  to  drive  up  on  that  side  of  the  street.  The  defendant  had  two 
lines  of  track  in  Main  street — the  easterly  used  by  north-bound  cars, 
and  the  westerly  by  those  bound  south.  As  the  coach  was  nearly 
over  the  south-bound  or  nearer  track  of  the  defendant,  the  rear  was 
struck  by  one  of  the  defendant's  cars,  and  the  accident  occurred. 
The  plaintiff's  proof  tended  to  show  that  the  car  was  far  enough 
away  to  afford  ample  opportunity  to  enable  the  drag  to  go  over  ahead 
of  it  without  danger,  but  the  car  approached  at  an  unusually  rapid 
rate,  was  not  under  the  control  of  the  motorman,  and  he  made  no 
effort  to  check  its  progress.  The  version  of  the  defendant's  witnesses 
was  that  the  coach  was  proceeding  along  Main  street,  and,  unexpect- 
edly and  without  warning,  and  when  the  car  was  too  close  to  be 
stopped,  the  horses  were  turned,  and  the  passage  over  attempted; 
also  that  the  motorman  used  his  best  endeavors  to  stop  the  car. 
Wherever  the  truth  may  lie  as  to  these  disputed  facts,  the  collision 
occurred  opposite  the  Moeller  House,  which  is  located  at  the  south- 
west corner  of  Scott  street,  at  its  junction  with  Main. 

Whether  the  motorman  at  the  time  had  his  car  under  control,  and 
whether  he  was  negligent  or  careful  in  its  management,  are  questions 
of  fact;  and  we  should  not  disturb  the  conclusion  reached  by  the 
jury,  except  for  an  error  in  the  charge  which  we  deem  fatal  to  the 
maintenance  of  the  judgment.    At  the  close  of  the  main  charge  the 
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counsel  for  the  defendant  requested  the  court  to  charge  "that,  if  the 
jury  believe  that  the  accident  took  place  opposite  the  Moeller  House, 
it  would  not  be  an  intersecting  street,  and  the  car  had  the  paramount 
right  of  way."  The  court,  in  response,  charged  as  follows :  "The  car 
had  the  paramount  right  of  way  in  the  street,  in  so  far  as  its  rights 
to  run  its  car  over  its  tracks  on  that  part  of  the  street  is  concerned. 
It  was  incumbent,  however,  upon  the  defendant  to  use  all  reasonable 
care  and  caution  to  avoid  injury  to  the  plaintiff  or  to  any  one  else" 
— ^to  which  the  plaintiff's  counsel  duly  excepted.  "Opposite  the 
Moeller  House,"  where  the  coach  was  at  the  time  of  the  accident, 
was  in  the  diagonal  course  from  the  starting  point  to  Scott  street. 

It  is  well  settled  that  at  a  street  intersection  the  railroad  company 
has  no  right  superior  to  the  passing  vehicle.  The  rights  of  the  two 
are  equal.  Each  must  use  the  street — the  car  crossing  it,  and  the 
vehicle  passing  over  the  tracks  of  the  company.  O'Neil  v.  D.  D., 
E.  B.  &  B.  R.  R.  Co.  et  al.,  129  N.  Y.  125-129,  29  N.  E.  969,  15  L. 
R.  A.  82  et  seq. ;  Buhrens  v.  D.  D.,  E.  B.  &  B.  R.  R.  Co.  et  al.,  53 
Hun,  571,  6  N.  Y.  Supp.  224,  affirmed  125  N.  Y.  702,  26  N.  E.  752 ; 
Johnson  v.  Rochester  Railway  Co.,  61  App.  Div.  12,  70  N.  Y.  Supp. 
113.  This  rule  obtains  where  the  ends  of  two  streets  joining  the 
street  along  which  the  street  railway  company  has  its  tracks  are  not 
exactly  opposite  to  each  other,  but  substantially  form  a  continuous 
street.  Brozek,  as  Adm.,  v.  Steinway  Ry.  Co.,  23  App.  Div.  623,  48 
N.  Y.  Supp.  345;  Bresky  v.  Third  Ave.  Ry.  Co.,  16  App.  Div.  83, 
45  N.  Y.  Supp.  108  (here  one  of  the  bisecting  streets  was  50  or  60 
feet  north  of  the  one  opposite);  Mauer  v.  Brooklyn  Heights  Ry. 
Co.,  87  App.  Div.  119,  84  N.  Y.  Supp.  76;  Freeman  v.  Brooklyn 
Heights  Ry.  Co.,  87  App.  Div.  127,  84  N.  Y.  Supp.  108.  The  cross- 
ing from  Hanover  and  Lake  streets  to  Scott  street  comes  within  the 
principle  in  these  cases.  While  they  are  not  strictly  one  street,  or  a 
continuation  literally  of  either  street,  their  termini  at  Main  street 
are  so  nearly  opposite  that  they  are  practically  a  continuous  street. 
The  reason  for  the  rule  exists  in  the  present  case  the  same  as  if  Scott 
street  extended  across  Main  street. 

It  is  strenuously  urged  that  whatever  error  there  may  have  been 
in  the  instruction  of  the  court  that  the  car  had  the  paramount  right 
of  way  was  cured  by  the  latter  part  of  the  statement  that  it  was  in- 
cumbent upon  the  defendant  "to  use  all  reasonable  care  and  caution 
to  avoid  injury  to  the  plaintiff  or  to  any  one  else."  The  difficulty 
with  this  proposition  is  that  it  involves  no  limitation  upon  the  in- 
struction of  the  superior  right  of  way  which  the  court  accorded  to 
the  defendant.  Wherever  the  driver  may  have  been  on  the  track, 
the  motorman  was  charged  with  the  exercise  of  reasonable  care  to 
avoid  collision  with  him.  "Reasonable  care"  is  a  relative  term.  What 
constitutes  its  exercise  in  the  middle  of  a  block  may  be  entirely  in- 
adequate at  a  street  intersection.  The  necessity  for  its  exercise  by 
the  motorman,  however,  is  present  over  his  entire  route,  but  in  vary- 
ing degree ;  depending  upon  circumstances,  and  the  absence  or  pres- 
ence of  peril  to  travelers  in  the  street. 

The  fact  that  the  driver  of  the  drag  was  not  intending  to  pass  along 
Scott  street  is  of  no  importance.  What  may  be  the  motive  in  cross- 
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ing  over  the  street  car  tracks  is  not  pertinent  when  the  traveler  is 
within  the  territory  where  his  rights  are  equal  to  those  operating  the 
car  in  the  street.  It  is  the  locus  in  quo— the  land  which  makes  up  the 
street  intersection — ^that  calls  for  the  extra  vigilance  on  the  part  of 
the  motorman,  and  affords  the  assurance  of  additional  safety  or  pro- 
tection to  the  passing  traveler  or  vehicle,  rather  than  the  fact  that  the 
wayfarer  or  conveyance  is  actually  passing  in  front  of  an  oncoming 
car.  The  likelihood  of  the  street  intersection  being  used  by  pedestri- 
ans or  teams  whose  rights  are  on  a  par  with  those  of  the  car  at  that 
place  is  what  sustains  the  rule  adverted  to. 

Of  course,  if  the  driver  of  the  coach  was  passing  up  the  westerly 
side  of  Main  street,  and  suddenly  and  without  warning  veered  his 
team  to  the  right,  and  over  the  tracks  of  the  defendant,  when  the  ap- 
proacljiing  car  was  too  close  to  be  stopped  by  the  motorman  by  the 
exercise  of  proper  vigilance,  the  rule  mentioned  would  not  be  appli- 
cable. 

The  plaintiff  had  no  authority  over  the  driver  of  the  coach.  He 
was  a  guest  on  the  middle  seat,  and  at  the  time  of  the  collision, 
through  no  fault  of  his  own,  was  hit  by  an  advancing  car  within  the 
circumscribed  district  which  made  a  part  of  the  crossing  connecting 
Scott  street  with  the  two  streets  opposite.  There  his  rights  were 
equal  to  those  of  the  defendant,  and  the  instruction  to  the  contrary 
was  material  error,  calling  for  a  reversal  of  the  judgment  and  order. 
Judgment  and  order  reversed  and  a  new  trial  ordered,  with  costs  to 
the  appellant  to  abide  the  event. 

Judgment  and  order  reversed,  and  a  new  trial  ordered,  with  costs  to  the 
appellant  to  abide  the  eveut,  upon  questions  of  law  only;  the  facts  having 
been  examined,  and  no  error  found  therein.    All  concur. 


(96  App.  Div.  133.) 

In  re  FISHER'S  ESTATE. 

(Supreme  Court,  Appellate  Division,  Third  Department.    June  30,  1904.) 

1.  Taxation— Tbansfeb  Tax  Law— Construction— Amendments. 

Transfer  Tax  Law  (Laws  1896,  p.  881,  c.  908)  §  242,  declares  that  the 
word  "property"  shall  be  taken  to  mean  the  property  of  decedent  passing 
to  one  not  specifically  exempted  from  the  provisions  of  the  act.  Section 
221,  p.  869,  provided,  prior  to  the  amendment  of  1903  (Laws  1903,  p.  165, 
c.  41),  that,  when  the  property  passed  by  any  transfer  to  a  brother  or  sister 
of  a  decedent  or  grantor,  such  transfer  should  not  be  taxable,  unless  it  is 
personal  property  of  the  value  of  $10  or  more.  Under  these  sections,  trans- 
fers to  the  brother  or  sister  of  a  decedent  were  held  taxable,  though  the 
total  value  of  the  transfer  was  less  than  $10,000,  when  the  aggregate  of 
the  transfers  to  taxable  persons  exceeded  that  amount  Laws  1903,  p.  165, 
c.  41,  amended  section  221  by  changing  the  structure  thereof  so  that  it 
reads :  "When  property,  real  or  personal,  ♦  ♦  ♦  of  the  value  of  less 
than  $10,000  passes  by  any  such  transfer  to  ♦  ♦  ♦  (a)  brother  [or] 
sister  •  •  ♦  of  the  decedent,  ♦  ♦  ♦  such  transfer  of  property  shall 
not  be  taxable  under  this  act ;  if  real  or  personal  property  ♦  ♦  •  so 
transferred  is  of  the  value  of-  $10,000  or  more,  it  shall  be  taxable  under 
this  act  at  the  rate  of  one  percentum."  Held,  that  the  amendment  made 
no  change  in  the  provisions  of  the  section,  except  to  include  real  estate,  as 
well  as  personalty,  in  estimating  the  value  of  the  property  transferred, 
and  did  not  change  the  construction  previously  placed  on  section  221. 
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Appeal  from  Surrogate's  Court,  Tompkins  County. 

In  the  matter  of  the  appraisal  of  the  estate  of  John  H.  Fisher,  de- 
ceased, under  the  acts  in  relation  to  taxable  transfers.  From  a  de- 
cree of  the  Surrogate's  Court  affirming  a  transfer  tax  theretofore 
fixed,  and  adjudging  that  shares  passing  to  certain  persons  were  ex- 
empt from  taxation  under  the  transfer  tax  law.  Otto  Kelsey,  Comp- 
troller of  the  state  of  New  York,  appeals.    Reversed. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

E.  H.  Bostwick,  for  appellant. 
Jared  T.  Newman,  for  respondent. 

PARKER,  P.  J.  The  facts  of  this  case  present  substantially  the 
same  situation  as  is  found  in  the  Corbett  Case,  55  App.  Div.  124,  67 
N.  Y.  Supp.  46.  John  H.  Fisher  died  intestate  on  October  25,  1903. 
He  left  as  his  next  of  kin,  and  to  whom  his  estate  was  distributed, 
one  sister,  two  brothers,  and  five  nephews  and  niece,  children  of  a 
deceased  sister.  The  whole  estate  left  by  him,  real  and  personal,  aft- 
er paying  disbursements  and  necessary  expenses  of  administration, 
was  of  the  value  of  $10,122.46,  of  which  one-fourth  was  distributed 
to  each  of  the  brothers  and  sister,  and  one-fourth  thereof  to  the  five 
nephews  and  niece.  The  surrogate  assessed  a  tax  of  6  per  cent,  up- 
on the  share  distributed  to  each  of  the  nephews  and  the  niece,  and 
determined  that  no  tax  was  due  upon  the  shares  going  to  the  broth- 
ers and  sister.  The  determination  as  to  the  tax  on  the  shares  going 
to  the  nephews  and  niece  is  acquiesced  in  as  correct,  but,  from  the 
decree  adjudging  that  no  tax  is  chargeable  against  the  shares  going 
to  the  brothers  and  sister,  the  Comptroller  brings  this  appeal. 

Had  John  H.  Fisher  died  prior  to  March  16,  1903,  the  decision  in 
the  Corbett  Case,  above  cited,  and  affirmed  in  171  N.  Y.  616,  64  N. 
E.  209,  would  have  been  conclusive.  Under  the  statute  as  it  then 
stood,  the  shares  of  the  brothers  and  sister  would  have  been  liable 
to  a  tax  of  1  per  cent.  But  on  March  16,  1903,  section  221  of  the  tax 
law  was  amended  (Laws  1903,  p.  165,  c.  41),  and  it  is  by  reason  of 
the  amendment  then  made  that  the  surrogate  made  the  decision  ap- 
pealed from. 

In  my  opinion,  however,  such  amendment  works  no  such  change 
in  the  meaning  of  the  statute  as  requires  the  interpretation  that  the 
surrogate  has  given  it.  Under  the  preceding  act  of  1892  (Laws  1892, 
p.  814,  c.  399),  it  was  settled  that  if  the  whole  personal  estate  that 
passed  from  the  deceased  to  his  legatees  and  next  of  kin,  except  such 
as  passed  to  persons  "specifically  exempted"  by  the  act  from  its  pro- 
visions, exceeded  $10,000,  then  any  legacy  or  bequest  to  a  father, 
mother,  brother,  sister,  etc.,  was  subject  to  a  tax  of  1  per  cent.,  even 
though  it  fell  far  short  of  $10,000.  Such  was  the  construction  given 
to  section  2  of  that  act  (now  section  221  of  the  tax  law)  by  the  Hoff- 
man Case,  143  N.  Y.  327,  38  N.  E.  311,  and  the  Corbett  Case  above 
cited.  And  this  conclusion  was  reached  by  holding  that  the  word 
"property,"  as  used  in  such  section  221,  was  controlled  by  the  defini- 
tion given  in  section  22  of  that  act.    But  the  surrogate  now  claims 
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that  under  the  act  of  1903  the  language  of  that  section  is  so  dear 
and  explicit  to  the  contrary  that  such  definition  is  not  applicable,  and 
that  hence,  under  the  reasoning  in  the  Hoffman  Case  itself,  there 
Being  no  ambiguity  in  such  amended  section,  the  definition  in  sec- 
tion 242,  p.  881,  does  not  control.  But  the  trouble  is  that  under  the 
grammatical  construction  of  section  221  there  is  no  more  ambiguity 
in  that  section  than  there  is  in  the  section  as  amended  in  1903.  There 
is  the  same  necessity  for  resorting  to  the  definition  of  "property" 
given  in  section  242  in  the  one  case  as  in  the  other.  I  can  discover 
no  actual  change  in  the  meaning  or  provisions  of  the  section  as 
amended,  save  that,  in  estimating  the  value  of  the  property  passing, 
real  estate  as  well  as  personal  property  is  to  be  now  included.  In 
my  judgment,  the  cases  above  cited  are  still  authority  requiring  us 
to  construe  the  word  "property"  in  section  221  as  it  is  defined  in  sec- 
tion 242 ;  and,  if  given  that  meaning,  clearly  the  legacy  to  each  broth- 
er and  sister  was  subject  to  a  tax  of  1  per  cent. 
The  decree  of  the  surrogate  must  therefore  be  reversed,  with  costs. 

So  much  of  the  order  and  decree  of  the  surrogate  as  is  appealed  from  re- 
versed, with  costs,  and  the  decree  is  modified,  so  that  it  shall  provide  that  a 
tax  of  1  per  cent,  be  levied  upon  the  share  distributed  to  Charles  F.  Fisher, 
Daniel  D.  Fisher,  and  Hester  M.  Nye,  brothers  and  sister  of  the  decedent 
All  concur. 


(96  App.  Div.  5«.) 

In  re  McFADDBN. 

(supreme  Court,  Appellate  Division,  Third  Department    June  30,  1904.) 

1.  Highways— Latino  Out  and  Discontinuance— Afpointmbnt  of  Coukcxb- 

BIO  NEBS— Duty  of  County  Coubt. 

Under  the  Highway  Law,  W  82-84  (Laws  1890,  p.  1193,  c.  668),  provid- 
ing that  any  person  assessable  for  highway  labor  may  apply  to  the  com- 
missioners of  highways  to  alter  or  discontinue  a  highway  or  to  lay  out  a 
new  highway,  and  that  when  the  land  is  not  dedicated  for  highway  pur- 
poses the  applicant  shall,  after  presenting  the  application  to  the  commis- 
sioners of  highways  by  verified  petition  showing  his  right  to  so  present 
the  same,  and  that  such  application  has  been  presented  in  good  faith,  apply 
to  the  County  Court  for  the  appointment  of  commissioners  to  determine 
upon  the  necessity  of  the  highway  proposed  to  be  laid  out  or  altered,  or 
to  the  uselessness  of  the  highway  proposed  to  be  discontinued,  upon  the 
presentation  of  which  petition  the  County  Court  shall  appoint  three  dis- 
interested freeholders  as  commissioners  to  determine  such  questions,  it  is 
the  duty  of  the  county  court  to  appoint  the  commissioners  where  the  ap- 
plication has  been  presented  in  good  faith. 

2.  Same. 

Under  the  Highway  Law,  SS  82,  83  (Laws  1890,  p.  1193,  c.  568),  providing 
that  any  person  assessable  for  highway  labor  may  make  application  to  the 
commissioners  of  highways  to  discontinue  a  highway,  and  that,  where  the 
land  is  not  dedicated  for  highway  purposes,  the  applicant  shall  apply  to 
the  County  Ourt  for  the  appointment  of  commissioners  to  determine  the 
uselessness  of  the  highway  proposed  to  be  discontinued,  application  may 
be  made  to  discontinue  a  highway  which  is  useless,  although  such  highway 
has  never  been  opened  or  worked. 
8.  Same— Good  Faith— Sufficiency  of  Showing. 

Under  the  Highway  Law,  fi  83  (Laws  1890,  p.  1193,  c.  668),  providing  for 
application  to  the  County  Court  for  the  appointment  of  commissioners  to 


%  2.  See  Highways,  vol.  25,  Cent  Dig.  §  259. 
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determine  the  nselessness  of  a  highway  proposed  to  be  discontinued, 
where  It  was  shown  that  while  proceedings  relative  to  the  highway  pro- 
posed to  be  discontinued,  and  which  had  never  been  opened,  were  pending, 
an  old  highway  In  the  same  locality  had  been  graded  so  as  to  make  a  better 
grade  than  that  provided  for  In  the  road  proposed  to  be  discontinued,  so 
that  it  would  be  useless,  and  to  open  It  would  be  a  needless  expense,  It 
sufficiently  appeared  that  the  application  for  the  commission  was  made  In 
good  faith,  and  the  County  Court  should  have  granted  It 

Appeal  from  Washington  County  Court. 

In  the  matter  of  the  application  of  James  R.  McFadden  to  discon- 
tinue a  highway  in  the  town  of  Ft.  Edward,  Washington  county,  and 
the  assessment  of  damages  therefor.  From  an  order  of  the  County 
Court  denying  petitioner's  application  for  the  appointment  of  com- 
missioners, petitioner  appeals.     Reversed. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

Willard  Robinson,  for  appellant. 

John  B.  Conway  (Fred  A.  Bratt,  of  counsel),  for  respondents. 

PARKER,  P.  J.  In  March,  1899,  upon  the  application  of  certain 
citizens,  three  commissioners  were  appointed  by  the  County  Court 
of  Washington  county  to  lay  out  a  highway  in  the  town  of  Ft.  Ed- 
ward, in  that  county,  and  to  discontinue  an  old  one.  On  the  21st  of 
September  of  that  year  they  filed  a  written  decision  laying  out  the 
proposed  highway,  but  not  discontinuing  the  old  one.  Such  decision 
was  confirmed  by  the  County  Court,  An  appeal  was  taken  therefrom 
to  this  court,  where  such  order  was  affirmed.  Matter  of  Baker,  69 
App.  Div.  626,  69  N.  Y.  Supp.  1128.  From  such  order  of  affirmance 
an  appeal  was  taken  to  the  Court  of  Appeals,  where  it  was  again  af- 
firmed. 173  N.  Y.  249,  65  N.  E.  1100.  Such  order  of  afiirmance  was 
duly  remitted  to  the  County  Court,  and  on  October  20,  1903,  it  be- 
came final. 

It  is  claimed  by  the  petitioner  herein  that  the  principal  object  of 
laying  out  such  new  road  was  to  avoid  the  steep  grade  of  what  is 
known  as  "McFadden  Hill."  That  the  supervisor  of  the  town,  the 
highway  commissioners,  and  a  large  number  of  citizens  of  the  town 
were  of  the  opinion  that  the  grade  of  such  hill  could  be  cut  down  at 
a  much  less  expense  than  the  new  road  could  be  laid  out,  and  that  a 
petition  of  175  citizens  was  addressed  to  the  commissioners  so  ap- 
pointed, to  that  effect ;  that  such  commissioners  thought  otherwise, 
however,  and  ultimately  concluded  to  lay  out  the  new  road.  Such 
road  has,  of  course,  been  fully  defined  and  laid  out  by  the  decision 
of  the  commissioners,  but  it  has  never,  as  yet,  been  opened,  fenced 
out,  or  worked,  nor  have  the  damages  been  paid  for  the  same.  Ac- 
tion in  opening  it  has  been  delayed  by  the  appeals  above  referred  to. 

The  proceeding  now  before  us  arises  upon  a  petition  presented  by 
McFadden  to  the  County  Court  of  said  county,  under  section  83  of 
the  highway  law,  praying  for  the  appointment  of  three  commission- 
ers to  determine  as  to  the  "uselessness"  of  the  new  highway  laid  out 
as  above  stated ;  it  being  his  purpose  and  that  of  the  highway  com- 
missioners of  the  town  and  of  its  supervisor  to  abandon  and  discon- 
tinue such  new  road,  without  going  to  the  expense  of  opening,  grad- 
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ing,  and  paying  for  the  same.  The  County  Court  refused  to  appoint 
such  commissioners,  and  from  such  order  of  refusal  this  appeal  is 
taken. 

If  the  petition  in  this  matter,  which  is  presented  under  the  provi- 
sions of  section  83  of  the  highway  law  (Laws  1890,  p.  1193,  c.  568), 
has  been  presented  in  good  faith,  it  would  seem  that  it  is  the  plain 
duty  of  the  County  Court  to  appoint  the  commissioners  as  asked  for. 
The  provisions  of  section  84  seem  to  be  explicit  in  that  respect. 
From  the  opinion  of  the  court  below,  however,  it  seems  that  it  re- 
fused the  application  on  two  grounds — one,  that  an  application  to 
discontinue  a  road  cannot  be  made  until  it  has  been  opened  and 
worked ;  and,  next,  that  the  application  was  not  made  in  good  faith. 
There  is  no  intrinsic  difficulty  in  discontinuing  a  road  that  has  never 
been  opened  and  worked.  Such  a  one  might  become  useless,  and,  if 
so,  clearly  liable  to  be  discontinued.  Even  under  the  Revised  Stat- 
utes, where  the  roads  to  be  discontinued  were  designated  as  "old 
roads,"  .the  inquiry  really  was,  had  it  become  useless?  and  very  clear- 
ly now,  under  the  present  phrase  of  sections  82,  83,  Laws  1890,  p. 
1193,  c.  668,  that  is  the  sole  and  only  consideration.  Any  change  of 
conditions  rendering  them  "useless"  is  as  effective  as  if  th^y  had  be- 
come so  by  age  and  use.  And  this  principle  is  recognized  through 
all  the  cases  cited  by  the  respondents  on  this  appeal.  See  People  ex 
rel.  Miller  v.  Griswold,  67  N.  Y.  59 ;  Matter  of  Fox  St.,  64  App.  Div. 
479,  67  N.  Y.  Supp.  67;  People  ex  rel.  Clark  v.  Commissioners  of 
Highways  of  Town  of  Reading,  1  Thomp.  &  C.  193.  The  only 
question,  therefore,  is  whether  the  County  Court  was  justified  in  re- 
fusing the  commission  asked  for  on  the  ground  that  the  petitioner  is 
not  applying  in  good  faith.  It  appears  that  during  the  four  years 
while  this  proceeding  was  pending  before  the  other  commissioners 
or  on  appeal  the  town  board  of  the  town  of  Ft.  Edward  authorized 
the  highway  commissioners  to  grade  down  the  old  highway  over  Mc- 
Fadden  hill.  That  was  done  so  thoroughly  and  to  such  an  extent 
that  the  grade  is  now  a  better  one  than  that  provided  for  in  the  new 
road.  The  rock  formation  which  the  commissioners  anticipated  was 
not  found,  and  the  old  road,  as  it  now  stands,  is  a  better  and  more 
useful  one  than  the  new  one.  The  petitioner  and  the  town  authori- 
ties now  claim  that  for  such  reason  the  new  road  has  become  use- 
less. In  view  of  the  improved  old  road,  the  new  one  is  not  now 
needed,  and,  instead  of  expending  several  thousand  dollars  upon  it, 
they  now  ask  for  a  commission  to  determine  whether  it  shall  not  at 
once  be  discontinued,  and  this  useless  expense  be  saved  to  the  town. 
If  their  claim  is  correct,  I  see  no  reason  why  the  new  road  may  not 
be  discontinued,  and  I  have  been  unable  to  discover  in  this  record 
any  reason  why  an  opportunity  should  not  be  given  to  them  to  estab- 
lish the  truth  of  their  claim.  I  am  of  the  opinion  that  they  are  in 
earnest  in  such  claim,  and  that  it  is  by  no  means  so  clear  that  they 
are  incorrect  as  to  warrant  the  court  in  deciding  such  question  it- 
self, rather  than  giving  them  a  commission  to  determine  it. 

The  order  of  the  County  Court  should  be  reversed,  with  costs,  and 
the  prayer  of  the  petitioner  should  be  granted.     All  concur. 
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(96  App.  DIv.  465,) 

LOWRT  V.  ANDERSON  CO. 

(Supreme  CJourt,  Appellate  Division,  Fourth  Department    July  6,  1904.) 

L  Mastkr  and  Sebyan^— Minobs— Elbvatobs— Opesation-^Instbuction. 

Where  a  boy  14%  years  of  age,  who  had  been  employed  in  a  mercantile 
establishment  as  a  cashboy,  was  thereafter  promoted  to  do  routine  office 
work,  which  involved  the  operation  of  an  elevator  at  the  close  of  each  day 
to  remove  the  books  of  the  concern  from  the  office  to  the  vault,  it  was  the 
duty  of  his  employer  to  instruct  him  in  the  proper  management  of  such 
elevator. 

1  8akis--Gontbibt7TOBt  Neolioence— Pboof. 

Where  a  boy  14%  years  of  age  was  killed  while  operating  an  elevator  in 
a  mercantile  establishment  In  the  performance  of  his  duties,  he  being  sui 
Juris,  no  recovery  could  be  had  for  his  death  in  the  absence  of  some  evi- 
dence tending  to  show  absence  of  contributory  negligence. 

&  SAME^— Employment  Cebtificate. 

Labor  Law  (Laws  1897,  p.  494)  c.  415,  fi  162,  prohibits  the  employment 
of  a  child  under  16  years  of  age  in  a  mercantile  establishment,  unless  such 
child  shall  produce  a  certificate  by  the  executive  officer  of  the  board  of 
health,  which  is  required  to  be  filed  in  the  office  of  the  establishment  in 
which  he  is  employed.  Held,  that  the  part  of  the  statute  requiring  the 
filing  of  the  certificate  was  directory  only,  and  hence,  where  a  certificate 
for  the  employment  of  a  boy  had  been  regularly  obtained  by  his  father, 
the  latter's  failure  to  file  the  same  with  his  son's  employer  did  not  enlarge 
the  latter 's  liability  for  injuries  resulting  in  his  death. 

4  Same— Dangerous  Machinery— Opebation  of  Elevatob. 

Laws  1897,  p.  480,  c  415,  §  79,  prohibiting  the  employment  of  any  child 
under  15  years  of  age  to  operate  an  elevator  in  a  factory,  and  section  81, 
Laws  1899,  p.  363,  c.  192,  prohibiting  any  child  under  16  years  of  age  from 
operating  or  assisting  in  operating  dangerous  machinery  of  any  kind,  apply 
to  factories  only,  as  distinguished  from  mercantile  establishments. 

Appeal  from  Trial  Term,  Erie  County. 

Action  by  R.  J.  Lowry,  as  administrator  of  the  estate  of  Percival 
E.  Lowry,  deceased,  against  the  Anderson  Company.  From  a  judg- 
ment in  favor  of  plaintiff,  and  from  an  order  denying  a  new  trial,  de- 
fendant appeals.     Reversed. 

Ar^ed  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

J.  H.  Metcalf,  for  appellant. 
Hamilton  Ward,  Jr.,  for  respondent. 

SPRING,  J.  The  appellant  is  a  mercantile  establishment  in  the 
dty  of  Buffalo  with  nearly  200  employes.  Percival  E.  Lowry,  then 
a  lad  of  14  years  and  6  months,  was  employed  by  it  as  a  cashboy  in 
June,  1903,  and  continued  in  its  employ  until  September  11th  follow- 
ing, when  he  met  his  death  by  falling  down  an  elevator  shaft  in  its 
store.  The  elevator  was  in  the  rear  of  the  building,  arid  was  used 
principally  in  the  carriage  of  freight,  and  ran  in  a  shaft  extending 
from  the  basement  up  eight  stories.  The  power  used  in  running  it 
was  hydraulic,  and  it  was  operated  by  a  rope  or  cable  running  up 
and  down  the  shaft.  This  cable  was  from  IJ^  to  2  feet  from  the  ele- 
vator door,  and  there  was  a  space  in  the  guard  or  fence  extending 
its  entire  length,  through  which  the  one  operating  the  elevator  took 
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hold  of  the  cable  to  move  it  up  and  down.  To  set  it  in  motion  or 
stop  it  required  a  pull  of  15  or  20  pounds.  The  space  between  the 
platform  of  the  elevator  and  the  front  wall  was  4  inches.  The  of- 
fice boy  had  been  in  the  habit,  after  the  close  of  the  day's  work  at 
6  o'clock,  to  place  the  books  of  the  firm  on  a  cart  or  truck,  and  take 
them  down  the  passenger  elevator  in  the  basement,  to  be  stored  in 
the  vault  which  was  in  the  front  part  of  the  basement.  The  office 
had  been  near  this  elevator,  but  a  short  time  before  Lowry's  death 
it  had  been  moved  adjacent  to  the  freight  elevator  shaft,  and  between 
the  first  and  second  floors  of  the  store.  A  door  was  cut  through  to 
the  elevator  well  of  sufficient  width  to  wheel  the  truck  or  cart,  with 
the  books.  Lowry  was  then  the  office  boy,  and,  for  the  three  days 
prior  to  his  death  in  which  this  office  was  used,  he  removed  the  books 
to  the  basement  on  the  truck  down  the  freight  elevator,  operating  it 
himself.  About  6:30  of  the  evening  of  September  11th  his  dead 
body  was  found  at  the  bottom  of  this  elevator  shaft,  and  the  elevator 
was  at  the  top  of  the  building.  The  man  in  charge  of  the  elevator 
had  left  his  work  at  6  o'clock,  with  the  elevator  in  the  basement, 
and  with  the  doors  closed.  The  truck  used  for  the  carriage  of  the 
books  was  at  the. vault.  No  one  saw  Lowry  fall,  and  there  is  no 
proof  as  to  how  the  catastrophe  befell  him.  His  head  was  crushed, 
and  blood  and  brains  were  discovered  on  the  frames  of  the  door 
opening  from  the  office  to  the  elevator,  and  extending  along  the 
wall  to  the  sill  of  the  door  on  the  second  floor,  and  the  plaster  along 
this  space  was  broken. 

The  boy  had  never  received  any  instructions  concerning  the  run- 
ning of  this  elevator.  He  had  used  it  for  three  or  four  days  to 
remove  the  books  to  the  vault.  The  defendant's  agents  knew  of  this 
usage,  as  the  jury  have  found.  The  boy  had  been  employed  as  a 
cashboy  to  run  about  the  store,  and  recently  had  been  taken  into  the 
routine  office  work,  and  to  do  errands  connected  with  that  branch 
of  the  store.  He  was  without  experience  in  the  operation  of  an 
elevator,  and  the  duty  rested  upon  the  defendant  to  explain  to  him 
the  proper  manner  of  managing  it.  Brennan  v.  Gordon  et  al.,  118 
N.  Y.  489,  23  N.  E.  810,  8  L.  R.  A.  818,  16  Am.  St.  Rep.  776.  He 
weighed  only  85  pounds,  was  of  tender  years,  and  the  necessity  for 
instruction  especially  devolved  upon  the  defendant.  Marino  v.  Leh- 
maier,  173  N.  Y.  632,  66  N.  E.  572,  61  L.  R.  A.  811 ;  Hickey  v. 
Taaffe,  106  N.  Y.  26-36,  12  N.  E.  286.  We  think  the  evidence  suf- 
ficiently established  the  negligence  of  the  defendant. 

There  is,  however,  no  sufiicient  proof  of  the  freedom  from  fault 
of  the  intestate.  Usually  what  is  contributory  negligence  is  for  the 
jury  to  determine,  and  the  immaturity  of  Lowry;  and  the  fact  that 
he  lost  his  life  in  the  catastrophe,  and  that  no  eyewitnesses  were  pres- 
ent, are  circumstances  mitigating  the  proof  required.  The  necessity 
for  its  production,  however,  still  exists,  and  the  plaintiff  must  present 
some  evidence — some  circumstances — ^warranting  the  conclusion  that 
the  decedent  exercised  care  commensurate  with  the  situation.  The 
requirement  was  not  met  in  this  case.  The  plaintiff  was  nearly  15 
years  of  age,  and  evidently  of  ordinary  ability  for  that  age.  He  was 
sui  juris,  and  proof  must  be  elicited  directly  or  inferentially  support- 
Digitized  by  V^OOQ  16 


Sup.  Ct)  UOWBLY  Y.  ANBBBSON  CO.  109 

ing  the  conclusion  that  he  exercised  some  care.  Respondent's  coun- 
sel suggests  that  the  presence  of  blood  on  the  jamb  of  the  office  door 
and  above  indicates  that  he  vras  pulling  the  rope  to  draw  up  the  ele- 
vator, and  his  head  was  caught  and  crushed  between  the  elevator 
platform  and  wall.  Assuming  the  act  occurred  in  that  way,  there  is 
no  proof  for  what  purpose  he  drew  up  the  elevator,  or  how  he  did 
it,  or  in  what  manner  the  accident  was  caused.  The  truck  was  by 
the  vault  in  the  basement,  and  there  is  no  suggestion  that  the  books 
were  piled  ready  to  be  carried  away.  We  may  conjecture  that  he 
intended  to  get  the  elevator  ready  to  go  after  the  truck,  but  there  are 
no  facts  or  tangible  inferences  to  sustain  the  surmise. 

It  is  claimed  that  the  appellant  failed  to  procure  and  file  the  cer- 
tificate required  by  the  labor  law  (chapter  415,  p.  494,  Laws  1897). 
Section  162  of  that  act  prohibits  the  employment  of  a  child  under 
16  years  of  age  in  a  mercantile  establishment,  "unless  such  child 
shall  produce  a  certificate  issued  as  provided  in  this  article,  to  be 
filed  in  the  office  of  such  establishment."  If  the  employer  omits  to 
comply  with  this  provision,  contributory  negligence  may  not,  as  mat- 
ter of  law,  be  imputed  to  the  child  in  respect  to  whom  the  omission 
relates.  Marino  v.  Lehmaier,  173  N.  Y.  630-534,  66  N.  K  572,  61 
L.  R.  A.  811;  Gallenkamp  v.  Garvin  Machine  Co.,  91  App.  Div. 
141-144,  86  N.  Y.  Supp.  378. 

Section  163  provides  that : 

"Snch  certificate  shall  be  issued  by  the  execntive  officer  of  the  board,  de- 
partment or  commissioner  of  health  of  the  city,  town  or  village,  where  such 
child  resides  or  is  to  be  employed,  or  by  such  other  officer  thereof  as  may  be 
designated,  by  resolution  for  that  purpose,  upon  the  application  of  the  child 
desiring  such  employment" 

The  application  for  the  certificate  must  be  accompanied  with  the 
affidavit  of  the  parfent  or  guardian  of  the  child  "showing  the  date  and 
place  of  birth  of  such  child."  The  contents  of  the  certificate  are 
prescribed  in  section  164  of  the  act,  and  the  office  or  board  issuing 
the  certificate  must  be  satisfied  of  the  school  attendance  of  the  ap- 
plicant.    Section  165. 

Application  was  made  to  the  board  of  health  of  the  city  of  Buffalo 
for  a  certificate  permitting  the  boy  to  be  employed  in  a  mercantile 
establishment,  and  it  was  accompanied  by  the  affidavit  of  the  father 
of  the  child,  and  the  school  certificate  containing  the  facts  required 
by  the  section  of  the  labor  law  cited.  The  certificate  was  signed  by 
Dr.  Gram  January  14,  1903.  Dr.  Gram  was  a  physician  and  sur- 
geon, and  registrar  of  the  board  of  health.  He  had  been  designated 
by  the  department  of  health  to  issue  these  certificates,  which  had 
been  furnished  him  by  Dr.  Greene,  the  health  physician  of  the  city, 
with  his  name  stamped  upon  them.  The  authority  of  Dr.  Gram  was 
adequate,  and  the  certificate  was  issued  in  compliance  with  section 
163,  referred  to.  The  certificate  was  not  filed  in  the  office  of  the  ap- 
pellant, and  was  not  produced  on  the  trial.  The  plaintiff  at  the  time 
of  the  employment  of  his  son  advised  the  defendant  that  the  board  of 
health  had  issued  the  certificate  required  by  law,  and  he  promised 
to  bring  it,  but  failed  to  do  so,  although  the  defendant  several  times 
asked  the  boy  for  it,  and  each  time  he  agreed  to  fetch  it    We  ap- 
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prehend  the  failure  to  file  the  certificate  does  not  enlarge  the  liability 
of  the  defendant.  This  part  of  the  statute  is  directory,  and  is  for  the 
purpose  of  furnishing  proof  of  compliance  with  the  law  to  the  officer 
of  the  board  of  health  desiring  to  inspect  it.  Section  167.  The  es- 
sence of  the  statute  is  the  issuing  of  the  certificate,  not  its  filing  in 
the  oflice  of  the  employer.  Where  there  is  a  substantial  compliance 
with  the  provisions  of  this  act,  the  onus  is  upon  the  plaintiff,  in  the 
event  of  injury  in  the  discharge  of  his  service,  to  show  the  absence 
of  contributory  negligence,  precisely  the  same  as  if  the  statute  were 
not  in  force. 

There  are  sections  of  the  labor  law  which  inhibit  a  child  under  the 
age  of  15  years  operating  "an  elevator  in  a  tactory"  (section  79),  or, 
when  under  16  years,  "operating  or  assisting  in  operating"  danger- 
ous machinery  of  any  kind  (section  81,  c.  192,  p.  363,  Laws  1899). 
These  inhibitions,  however,  apply  to  a  factory,  and  the  distinction  be- 
tween a  mercantile  establishment  and  a  factory  is  clearly  recognized 
and  defined  in  the  act.     Laws  1897,  p.  462,  c.  416,  §  2. 

The  judgment  ahd  order  should  be  reversed,  and  a  new  trial  or- 
dered. 

The  judgment  is  reversed,  and  a  new  trial  granted,  on  questions 
of  law  and  fact,  with  costs  to  the  appellant  to  abide  the  event.  All 
concur. 


(96  App.  Dlv.  168.) 

DIETER  et  al.  v.  TITLE  GUARANTEE  &  TRUST  CO.  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department    July  13,  1904.) 

1.  Continuance— Counsel  Engaged  in  Appellate  Division. 

A  postponement  of  motion  appearing  as  No.  46  on  the  motion  calendar 
of  the  Special  Term  should  be  -granted  under  the  rules  of  the  Appellate 
Division,  counsel  being  actually  engaged  in  the  Appellate  Division  in  a 
case  standing  No.  3  on  the  calendar  thereof. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Annie  F.  Dieter,  impleaded  in  the  place  of  George  H. 
Huntington,  against  the  Title  Guarantee  &  Trust  Company  and  an- 
other. From  an  order  reviving  and  continuing  the  action,  plaintiff 
appeals.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH- 
LIN,  PATTERSON,  and  O'BRIEN,  JJ. 

H.  J.  McCormick,  for  appellant. 
W.  B.  Ewing,  for  respondents. 

VAN  BRUNT,  P.  J.  It  appears  from  the  record  in  this  case  that 
this  motion  was  brought  before  the  court  upon  an  order  to  show 
cause,  which  was  served  only  the  day  before  the  return  day,  although 
it  appears  to  have  been  granted  two  days  prior  to  such  service. 
Upon  the  return  day  the  motion  appeared  as  No.  46  on  the  motion 
calendar  of  the  Special  Term.  On  the  same  day  the  counsel  for  the 
appellant  herein  had  a  case  upon  the  calendar  of  the  Appellate  Di- 
vision which  stood  No.  3  thereon.  Application  was  made  to  the 
court  at  Special  Term  for  a  postponement  of  the  motion,  as  the 
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counsel  was  actually  engaged  in  the  Appellate  Division.  This  appli- 
cation was  denied,  and  the  motion  was  thereupon  granted  by  the 
court. 

We  think,  under  the  rules  of  the  Appellate  Division,  the  appellant 
had  a  right  to  a  postponemeot,  and  the  denial  thereof  was  error. 

The  order  appealed  from  must  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  remitted  to  the  Special  Term  for  hearine. 
All  concur. 


(96  App.  DlY.  182.) 

SMYTH  v.  GRAECBN. 

(Supreme  CJourt,  Appellate  Division,  First  Department    July  13,  1904.) 

1.  DEin7BBER--JT7DQiaBNT— Amendment. 

Where  an  order  provided  that  a  demurrer  to  the  complaint  should  be 
overruled,  with  costs  to  the  plaintiff,  with  leave  to  answer  on  payment  of 
costs  to  be  taxed,  an  interlocutory  Judgment  providing  that  the  demurrer 
be  overruled,  and  Judgment  rendered  in  favor  of  plaintiff,  "as  prayed  for 
in  the  complaint,"  with  costs,  was  erroneous,  and  should  be  modified  so  as 
to  provide  that  the  demurrer  be  overruled,  with  costs,  with  leave  to  the 
defendant  to  answer  on  payment  of  costs  within  20  days,  and,  in  the  event 
of  his  failure  to  do  so,  that  final  Judgment  be  entered  in  accordance  with 
the  provisions  of  the  Code  of  Civil  Procedure  applicable  to  such  cases. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Caroline  Smyth  against  Edward  J.  Graecen.  From  an 
order  denying  a  motion  to  amend  an  interlocutory  judgment,  defend- 
ant appeals.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH- 
LIN,  PATTERSON,  and  O'BRIEN,  JJ. 

Vincent  P.  Donihee,  for  appellant. 

PATTERSON,  J.  The  defendant  appeals  from  an  order  denying 
a  motion  to  amend  an  interlocutory  judgment.  The  action  was  for 
breach  of  promise  of  marriage,  and  the  defendant  demurred  to  the 
complaint.  The  demurrer  was  overruled.  The  order  directing  in- 
terlocutory judgment  recites  as  follows : 

"Ordered  and  adjudged  that  the  demurrer  herein  interposed  be,  and  the  same 
is  hereby,  overruled,  with  costs  to  the  plaintiflP,  with  leave  to  answer  upon 
payment  of  costs  to  be  taxed,  and  that  interlocutory  Judgment  be,  and  is  hereby, 
altered  accordingly." 

After  that  a  judgment  was  entered  which  provides  as  follows : 

"Ordered  and  adjudged  that  the  demurrer  of  the  defendant  herein  interposed 
be,  and  the  same  is  hereby,  overruled,  and  Judgment  is  hereby  renderd  In  favor 
of  the  plaintiff  and  against  said  defendant,  Edward  J.  Graecen,  as  prayed  for 
in  the  complaint,  with  thirty-five  ($35)  dollars  costs,  with  leave,  however,  to 
the  said  defendant,  Edward  J.  Graecen,  to  answer  the  amended  complaint 
herein  upon  payment  of  said  costs." 

The  provision  in  the  judgment  respecting  the  entry  of  judgment  as 
prayed  for  in  the  complaint  is  technically  wrong.  The  judgment 
ought  to  be  modified  so  that  it  shall  provide  that  the  demurrer  is 
overruled,  with  costs,  with  leave  to  the  defendant  to  answer  upon  pay- 
ment of  costs  within  20  days,  and,  if  he  fails  so  to  do,  final  judgment 
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may  be  entered  in  accordance  with  the  provisions  of  the  Code  of 
Civil  Procedure  applicable  in  such  cases. 

The  order  appealed  from  should  be  reversed,  and  an  order  entered 
in  accordance  with  the  views  above  expressed,  with  $10  costs  and 
disbursements  of  the  appeal  to  the  appellant.    All  concur. 


(96  App.  Dlv.  576.) 

STACK  v.  NEW  YORK  CENT,  ft  H.  R.  R.  CO. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    July  6,  1901) 

1.  Railboadb— CsossiNQ  Accident— CoNTBiBUTOBY  Neoliobncb. 

A  pedestrian  who  waited  at  a  crossing  for  a  train  to  pass,  and  then  went 
on  a  further  track,  and  was  killed  by  a  train  from  the  other  direction — 
there  being  a  clear  view  of  the  tracks  for  several  hundred  feet  in  the  di- 
rection from  whence  the  train  on  the  further  track  came — w&b  guilty  of 
contributory  negligence,  precluding  recovery. 

2.  Same— Neoliqengb— Failube  to  Opebatb  Safety  Qates. 

Where  a  pedestrian  waited  at  a  crossing  for  a  train  to  pass,  and  then 
went  on  a  further  track,  and  was  killed  by  a  train  from  the  other  direction, 
the  fact  that  the  safety  gates  were  up,  and  not  being  operated,  waa  of  no 
avail  to  plaintiff,  in  an  action  for  the  death. 

Appeal  from  Trial  Term,  Oneida  County, 

Action  by  Efizabeth  Stack,  as  administratrix  of  the  estate  of  one 
Stack,  deceased,  against  the  New  York  Central  &  Hudson  River  Rail- 
road Company.  From  a  judgpient  for  plaintiff,  and  from  an  order 
denying  a  new  trial,  defendant  appeals.     Reversed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

Lewis,  Watkins  &  Titus,  for  appellant. 
D.  F.  Searle,  for  respondent. 

STOVER,  J.  Plaintiff's  intestate  was  killed  at  or  near  the  cross- 
ing of  the  defendant's  road  over  Mill  street,  in  the  city  of  Rome. 
The  defendant's  tracks  and  the  street  at  Mill  street  are  nearly  at 
right  angles.  There  are  four  tracks  at  this  point ;  Nos.  1  and  2  be- 
ing used  for  passenger  trains,  No.  3  for  west-bound  freights,  and  No. 
4  for  east-bound  freights.  At  a  point  17^4  feet  south  of  the  center 
line  of  track  No.  1,  a  train  could  be  seen  for  a  distance  of  lyi  miles 
as  it  approached  the  crossing  from  the  east,  and  the  tracks  were 
straight  for  2  or  3  miles  beyond  that  point.  At  a  point  25  feet  south 
of  the  center  line  of  track  No.  1,  a  train  approaching  from  the  west 
could  be  seen  for  a  distance  of  850  feet,  at  20  feet  south  it  could  be 
seen  for  a  distance  of  1,076  feet  west,  and  from  a  point  10  feet  south 
a  train  could  be  seen  approaching  from  the  west  for  a  distance  of 
2,100  feet  on  track  No.  1.  There  is  a  slight  curve  to  the  south  a 
short  distance  east  of  Mill  street.  The  accident  occurred  on  Febru- 
ary 26,  1902,  in  the  evening.  Stack,  the  intestate,  lived  in  the  neigh- 
borhood, and  was  familiar  with  the  location.    The  testimony  of  a 

1 1.  See  Railroads,  vol.  41,  Cent  Dig.  fi  1063. 
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witness  introduced  by  plaintiff  was  that  he  saw  the  deceased  on  ^lill 
street,  and  at  the  time  a  passenger  train  was  passing  eastward. 
When  last  seen  by  this  witness,  the  deceased  was  standing  near  the 
gasman's  shanty.  The  east-bound  train  had  not  yet  passed  over  the 
crossing.  A  west-bound  passenger  train  was  passing  over  the  cross- 
ing at  or  about  the  same  time  that  a  portion  of  the  east-bound  train 
was  upon  the  crossing.  The  body  of  Stack  was  found  a  few  feet 
west  of  the  east  sidewalk  of  Mill  street,  between  the  sidewalk  and 
the  driveway.  There  was  some  testimony  given  on  the  part  of  the 
defendant  which  tended  to  show  that  the  deceased  was  walking  upon 
track  No.  2.  The  theory  of  the  plaintiff  is  that  Stack  attempted  to 
cross  as  soon  as  the  east-bound  train  had  cleared  the  crossing  in 
front  of  him,  and  was  struck  by  the  west-bound  train.  The  conten- 
tion of  the  defendant  is  that  he  was  walking  upon  the  track  at  a 
point  about  from  120  to  150  feet  east  of  Mill  street,  and  was  there 
struck  by  the  train  and  carried  or  thrown  to  the  point  where  the 
body  was  discovered.  The  only  mark  of  violence  upon  the  body  was 
upon  the  head,  the  back  of  the  skull  being  crushed  in.  The  evidence 
tended  to  show  that  at  the  time  of  the  accident  the  gates  at  the 
crossing  were  up.  The  gate  tender,  having  been  obliged  to  tempo- 
rarily leave  his  post,  had  placed  another  man  in  charge  to  operate. 
The  trial  court  was  requested  to  charge : 

••That,  if  the  plaintiff's  intestate  approached  the  crossing  from  the  direction 
M  claimed  by  Coleman  [the  only  witness  upon  the  subject],  he  was  bound,  as 
matter  of  law,  to  wait  until  the  east-bound  train  had  passed,  so  that  he  could 
get  a  view  of  the  west-bound  track,  before  he  proceeded  to  cross  the  tracks, 
and,  if  be  failed  to  wait  until  he  could  so  see,  that  he  cannot  recover." 

The  court  refused  this  request,  and  the  defendant  duly  excepted. 

Before  the  jury  retired,  the  stenographer,  at  the  request  of  the 
plaintiff's  attorney,  read  the  foregoing  request,  and  plaintiff's  attor- 
ney then  stated : 

"My  notion  Is  that  that  first  request  is  right;  that  is,  it  is  a  question  for 
them  to  find  whether  it  was  his  duty,  as  a  reasonable,  prudent  man,  to  do  that 
The  Court:  Do  you  want  me  to  change  the  form  of  my  charge?  Plaintiff's 
Counsel :  Xes,  sir.  The  Court :  The  counsel  asks  me  to  change  the  form  of 
my  charge,  and  leave  it  to  the  Jury  to  say  whether,  as  a  reasonably  prudent 
and  cautious  man,  under  the  circiunstances,  it  was  his  duty  to  wait  for  the 
train  to  get  by.  I  will  modify  my  refusal  so  it  may  stand  in  that  way.  De- 
fendant's Counsel:  And  your  honor  declines  to  charge  as  requested?  The 
Court:  I  decline  to  charge  in  the  form  of  the  request  But  I  do  charge  in  that 
way." 

To  which  an  exception  was  taken. 
A  juror  then  asked : 

"How  do  we  understand  this  last  charge?  That  this  man  was  a  prudent 
man—  The  Court  (interrupting) :  By  the  charge  as  modified,  it  is  left  to  you  to 
say  whether,  as  a  reasonably  prudent  and  cautious  man,  under  the  circum- 
stances, he  was  bound  to  wait  until  the  east-bound  train  got  by." 

There  was  a  verdict  for  the  plaintiff,  and  a  motion  for  a  new  trial, 
which  was  denied. 

We  think  the  defendant  was  entitled  to  the  charge  as  requested, 
and  that  if  the  deceased  did  go  upon  the  west-bound  track  without 
waiting,  after  the  east-bound  train  had  passed,  to  see  whether  a  train 
89N.T.S.--8 
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was  approaching  on  the  west-bound  track,  the  plaintiff  was  not  en- 
titled to  recover. 

No  importance  can  be  attached  to  the  fact  that  the  gates  were  up, 
as  it  was  notice  to  him  that  they  were  not  being  operated  against 
trains  passing  at  that  time,  and  he  had  no  right  to  rely  upon  their 
being  open  as  evidence  that  the  track  was  clear.  Whil^  in  some 
cases  it  may  be  that  a  failure  to  close  the  gates  is  an  indication  to 
people  desiring  to  cross  that  trains  are  not  approaching,  yet  it  would 
seem  that  this  can  hardly  be  applied  to  the  case  of  a  foot  passer  upon 
the  highway,  who  by  the  most  common  and  ordinary  means  of  ob- 
servation can  ascertain  the  approach  of  trains.  It  may  be  that  people 
approaching  with  vehicles  and  animals,  which  require  their  attention 
to  handle  and  manage,  or  those  who  have  not  opportunity  to  observe 
the  trains,  would  be  excused  for  their  failure  to  observe  a  train,  by 
a  reliance  upon  the  closing  of  the  gates.  This  is  only  an  application 
of  the  ordinary  rule  that  people  should  exercise  such  care  as  the  cir- 
cumstances ordinarily  require.  But  it  can  hardly  be  said  that  a 
passer  upon  the  highway,  who,  knowing  that  trains  are  frequently 
passing,  and  that  they  are  liable  to  pass  at  any  point  upon  the  tracks, 
with  a  clear  and  unobstructed  view  for  miles  in  one  direction,  and 
hundreds  of  feet  in  the  other,  but  without  looking,  at  a  point  where 
he  had  full  opportunity  of  discovering  any  peril  that  might  exist  by 
reason  of  passing  trains,  yet  fails  to  make  any  observation,  has  exer- 
cised that  ordinary  care  and  prudence  which  every  person  is  bound 
to  exercise.  The  deceased  must  have  known  that,  during  the  inter- 
val he  was  waiting  for  the  east-bound  train  to  pass,  a  west-bound 
train  might  be  in  the  vicinity,  and  an  almost  casual  observation  of 
the  west-bound  tracks  must  have  disclosed  to  him  the  approach  of 
the  train  by  which  he  was  killed.  This  much  is  upon  the  theory  of 
the  plaintiff,  but  beyond  this  is  the  testimony  adduced  by  the  de- 
fendant as  to  the  position  of  the  man  upon  the  tracks,  and  which 
seems  to  be  borne  out  at  least  in  some  respects.  This  testimony, 
if  different  deductions  might  fairly  and  impartially  be  made  from  it, 
would  warrant  the  submission  of  the  questions  to  the  jury,  but  the 
plaintiff  in  this  case  is  bound  to  show  affirmatively  that  the  de- 
ceased was  free  from  contributory  negligence.  The  evidence,  fairly 
interpreted,  it  seems  to  us,  shows  that  he  must  have  stepped  upon 
the  tracks  without  making  any  observation  to  discover  whether  there 
was  a  train  approaching  from  the  east  or  not.  Had  he  made  any  ob- 
servation, he  could  not  have  failed  to  discover  the  approach  of  the 
train;  and  it  is  no  excuse  to  say  that  the  noise  of  tlie  east-bound 
train,  or  such  circumstances  as  ordinarily  follow  the  operation  of 
trains,  distracted  his  attention.  If  the  ordinary  circumstances  are 
such  as  to  distract,  then  his  observation  should  have  been  propor- 
tionately guarded  and  increased.  It  was  his  duty  not  only  to  ob- 
serve, but  to  make  his  observation  effectively,  so  far  as  the  circum- 
stances permitted.  "A  person  whose  power  of  vision  is  temporarily 
obstructed  by  some  supervening  condition  should  take  the  greater 
care,  and  should,  if  it  be  possible,  await  its  passing  away.  If  he 
neglects  to  proceed  cautiously,  he  must  accept  the  consequences  of 
his  undue  precipitation."    Piper  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  156 
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N.  Y.  224,  60  N.  E.  851,  41  L.  R.  A.  724,  66  Am,  vSt.  Rep,  560; 
Heaney  v.  Long  I,  R.  R.  Co.,  112  N.  Y.  122,  19  N.  E.  422.  The  case 
of  Heaney  v.  L.  I.  R.  R.  Co.,  supra,  has  never  been  overruled,  and 
the  expressions  of  the  court  in  McNamara  v.  N.  Y.  C.  &  H.  R.  R. 
R,  Co.,  136  N.  Y.  650,  32  N.  E.  765,  expressly  recognize  the  correct- 
ness of  the  decision  of  the  Heaney  Case  upon  the  facts  there  pre- 
sented. The  case  under  consideration  differs  quite  materially  in  its 
facts  from  the  case  of  McNamara  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co., 
supra,  and  the  latter  case  cannot  be  said  to  be  controlling. 

We  think  that  the  plaintiff  failed  to  show  a  condition  which  ex- 
cused the  deceased  from  looking  before  attempting  to  cross  the 
track,  and  he  is  therefore  within  the  rule  holding  that  one  who,  with 
opportunity  to  observe  under  circumstances  in  which  an  ordinarily 
prudent  person  would  observe,  yet  fails  to  make  the  observation 
which  would  insure  his  safety,  is  guilty  of  such  negligence  as  to  pre- 
clude a  recovery. 

The  judgment  should  be  reversed  upon  the  law  and  facts,  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event.  All 
concur;  HISCOCK,  J.,  in  result. 

HISCOCK,  J.  I  concur  in  a  reversal  of  the  judgment  appealed 
from,  upon  the  ground  that  the  evidence,  by  its  controlling  weight, 
if  not  as  matter  of  law,  not  only  fails  to  establish  that  the  intestate 
was  free  from  contributory  negligence,  but,  upon  the  other  hand, 
indicates  that  he  was  guilty  of  it.  The  testimony  of  plaintiff's  wit- 
ness Coleman  is  absolutely  essential  to  establish  plaintiff's  right  to 
recover.  He  is  the  only  witness  relied  upon  to  prove  that  the  in- 
testate did  observe  proper  care  and  caution.  He  testifies  that  he 
had  stopped  upon  Mill  street  south  of  the  railroad  crossing,  and  that 
intestate,  in  approaching  the  tracks,  stopped  upon  the  same  side 
thereof,  near  the  flagman's  shanty,  which  was  about  6  feet  southerly 
from  the  southerly  track;  that  at  this  time  the  east-bound  train 
was  passing  over  Mill  street;  and  that  as,  after  standing  there,  the 
witness  started  on  again,  the  intestate  also  started  to  cross  the  rail- 
road tracks.  The  gauge  of  each  track  was  4  feet  8  inches,  and  the 
distance  between  tracks  was  7  feet  3  inches,  so  that  the  distance  of 
intestate's  starting  point  by  the  shanty  was  nearly  20  feet  from  the 
west-bound  track,  upon  which  he  is  claimed  to  have  been  struck. 
The  crossing  of  Mill  street  by  the  east  and  west  bound  trains,  respec- 
tively, is  naturally  a  matter  of  great  importance  in  this  case,  and 
Coleman  is  the  witness  upon  whose  testimony  plaintiff  must  rest. 
He  varies  somewhat  in  different  portions  of  his  testimony  as  to  the 
instant  when  the  west-bound  train  came  upon  the  crossing,  with  re- 
lation to  the  instant  when  the  east-bound  train  left  it.  But  the  sub- 
stance of  his  evidence,  when  he  is  called  upon  to  weigh  his  words 
most  carefully,  is  that  the  west-bound  train  certainly  came  upon  the 
crossing  by  the  time  the  east-bound  train  was  clear  of  it,  and  that  this 
occurred  about  as  he  was  starting  from  his  standing  and  waiting 
position.  Remembering  that  intestate  started  from  his  position  by 
the  flag  shanty,  about  20  feet  distant,  just  as  the  witness  started, 
it  seems  to  me  incredible  that  the  intestate  could  have  got  upon  the 
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track  in  front  of  the  west-bound  train  after  the  necessary  passage  of 
the  east-bound  train,  if  he  had  exercised  the  slightest  observation. 
Of  course,  the  witnesses  for  the  defendant  give  evidence  indicating 
that  he  was  not  killed  in  any  such  way  as  is  claimed  by  plaintiff,  while 
attempting  to  make  the  crossing.  But  I  disregard  their  evidence,  as 
presenting  an  issue  for  the  jury,  and  base  my  conclusions  upon  that 
of  the  plaintiff's  own  witness.  The  west-bound  train  is  said  by  some 
of  plaintiff's  witnesses  to  have  been  going  at  the  rate  of  50  to  60 
miles  an  hour,  and  Coleman's  attention  was  attracted  by  the  roar 
of  its  approach.  His  detection  of  its  approach  was  subject  to  any 
difficulty  caused  by  the  noise  of  the  east-bound  train  as  much  as 
intestate's,  and  the  evidence  makes  it  apparent  that,  if  the  latter  had 
exercised  a  slight  measure  of  care,  he  could  not  have  got  upon  the 
track  in  front  of  the  west-bound  train,  close  as  it  must  have  been 
after  the  passage  of  the  east-bound  train  over  the  crossing,  without 
knowing  of  its  approach. 


(96  App.  Dlv.  535.) 

JOHN  SINGLE  PAPER  CO.,  Limited,  v.  HAMMBRMILL  PAPER  CO. 

(Supreme  Covtrt,  Appellate  Diyision,  Fourth  Department    July,  1904.) 

L  Sale— CoNTBACT— When  Complete.  i 

Where  an  order  for  paper  was  given  by  a  jobber  to  a  paper  manu- 
facturer, which,  as  signed  and  executed,  specified  the  amount  and  quality 
of  paper  to  be  furnished,  the  price  and  terms  of  payment,  with  other  de- 
tails, the  contract  was  not  rendered  indefinite  in  its  substantial  provisions 
because  plaintill  was  left  in  the  future  to  furnish  details  as  to  size  of  the 
sheets  and  the  weight 

2.  Same— Acceptance— EviDENcu—SuFFicnsNCY. 

In  an  action  for  damages  for  breach  of  contract  to  sell  and  deliver  paper, 
evidence  examined,  and  held  sufficient  to  sustain  a  finding  that  defendant 
had  accepted  plaintifTs  order  for  the  paper. 

3.  Sams— Cancellation. 

A  contract  to  sell  and  deliver  paper,  left  open  to  plaintiff  to  furnish 
'details  as  to  size  and  weight  of  the  paper,  which  plaintiff  did,  but  In  so 
doing  put  at  the  end  of  the  specifications,  "Terms  3  per  cent  cash  in  30 
days,**  whereas  the  contract  was  for  2  per  cent  Held,  defendant  was  not 
justified  in  canceling  the  order  on  receipt  of  the  specifications  merely  be- 
cause of  the  mistake,  aside  from  the  fact  that  plaintiff  thereafter  corrected 
the  error. 

Appeal  from  Judgment  on  Report  of  Referee. 

Action  by  the  John  Single  Paper  Company,  Limited,  against  the 
Hammermill  Paper  Company.  From  a  judgment  for  defendant, 
plaintiff  appeals.     Reversed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
and  HISCOCK,  JJ. 

Frank  Hopkins,  for  appellant. 
J.  L.  Cheney,  for  respondent 

HISCOCK,  J.  Defendant  is  a  manufacturer  of  wrapping  paper, 
and  plaintiff  is  a  jobber  thereof.  The  latter  brought  this  action  seek- 
ing to  recover  damages  for  an  alleged  breach  of  contract  by  the 
defendant  to  sell  and  deliver  at  an  agreed  price  60  tons  of  sulphite 
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maniUa  paper.  There  was  practically  no  dispute  about  what  occur- 
red between  the  parties  with  reference  to  the  subject  involved  in 
this  litigation,  most  of  the  communications  being  in  writing.  The 
learned  referee,  as  matters  of  fact  and  in  terms,  found  the  various 
communications  which  occurred,  and  then,  in  substance,  decided  as 
matter  of  law  that  plaintiff  within  the  required  time  failed  to  furnish 
defendant  with  proper  specifications  of  the  paper  to  be  furnished  un- 
der the  order  theretofore  given,  and  that  for  this  reason  defendant 
was  justified  in  refusing  to  fill  plaintiff's  order.  We  think  that  the 
referee  erred  in  these  conclusions,  and  that  the  judgment  must  be 
reversed. 

As  the  evidence  indicates  and  as  the  referee  found,  amongst  other 
things,  upon  November  25, 1899,  defendant's  agent  called  upon  plain- 
tiff and  solicited  an  order  for  wrapping  paper.  Their  conversation 
resulted  in  a  written  order  by  plaintiff  for  60  tons  of  No.  1  sulphite 
manilla  upon  a  certain  basis  of  weight  at  three  cents  per  pound. 
Provision  was  made  therein  for  mailing  specifications  for  the  first 
car  during  the  next  week  (this  order  being  made  upon  Saturday), 
and  the  balance  December  16th.  The  terms  were  *'2%  cash  in  30 
days."  There  were  various  other  provisions  which  are  not  material 
to  this  discussion.  Defendant's  agent  assured  plaintiff's  representa- 
tive that  "there  would  be  no  question  about  the  acceptance  of  the  or- 
der as  made  up,"  and  he  took  the  written  order,  and  upon  the  fol- 
lowing Monday  delivered  it  to  defendant,  who  thereafter  retained  it. 
Defendant  did  not,  as  requested  in  the  order,  "acknowledge"  its  ac- 
ceptance by  return  mail,  but,  in  addition  to  retaining  the  paper,  had 
correspondence  with  plaintiff  with  reference  to  furnishing  samples 
of  the  sulphite  manilla  desired,  and  under  date  of  November  29th 
advised  plaintiff  that  it  would  be  glad  to  receive  specifications  on  its 
order  at  its  earliest  convenience.  Also  later,  when  it  sought  to  ter- 
minate its  relations  with  plaintiff  with  reference  to  the  paper  in  ques- 
tion, it  attempted  to  "cancel,"  and  not  to  reject  or  refuse  to  accept, 
its  offer,  thereby  permitting  the  legitimate  inference  that  it  regarded 
itself  as  having  received  and  accepted  the  original  order.  December 
2d  defendant  assumed  the  attitude  of  canceling  plaintiff's  order  be- 
cause the  latter  had  not  in  due  time  furnished  specifications  for  the 
paper  to  be  supplied.  Upon  the  same  date  plaintiff  mailed  to  de- 
fendant specifications  for  the  paper  called  for  by  the  original  order. 
Not\vithstanding  the  position  taken  by  defendant  in  its  letter  of  at- 
tempted cancellation  just  referred  to,  these  specifications  were  fur- 
nished within  the  time  provided  by  the  original  order  or  contract, 
and,  as  the  evidence  shows  and  the  referee  has  found,  were  proper 
in  form  and  substance  except  in  one  respect.  At  the  end  they  con- 
tained the  clause,  "Terms  3%  cash  in  30  days."  These  purported 
terms  were  not  in  accordance  with  the  contract  between  the  parties 
as  agreed  upon  in  the  original  negotiations  and  as  stated  in  the  orig- 
inal order.  Upon  receipt  of  the  specifications  upon  December  4th 
defendant  wrote  to  plaintiff  in  substance  reiterating  its  claim  that  the 
latter  had  been  tardy  in  furnishing  specifications,  and  also  taking  the 
hirther  position  that  the  terms  of  3  per  cent,  cash  in  30  days  were  not 
in  accordance  with  the  arrangement  between  the  parties,  ^and  there- 
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fore  could  not  be  considered.  In  answer  to  the  latter  suggestion 
upon  December  6th  plaintiff  wrote  that  the  insertion  of  the  erroneous 
terms  in  the  specifications  was  an  error  upon  the  part  of  the  stenog- 
rapher, and  authorizing  defendant  to  correct  the  same  so  as  to  com- 
ply with  the  original  contract,  and  insisting  upon  shipment  of  the 
paper  at  once,  etc.  We  think  that  the  order  given  by  plaintiff  to 
defendant,  if  and  when  accepted,  constituted  a  complete  and  binding 
contract  between  the  parties,  subject  to  the  right  of  defendant  to 
cancel  the  same  if  plaintiff  did  not  within  due  time  furnish  the  neces- 
sary and  proper  specifications.  The  order  which  plaintiff  signed  and 
executed  specified  the  amount  and  general  kind  and  quality  of  paper 
to  be  furnished,  the  price,  and  the  terms  of  payment,  with  other  de- 
tails relating  to  shipment  and  delivery.  The  specifications  which 
were  to  be  furnished  related  only  to  the  details  of  size  and  weight  of 
the  paper  which  was  to  be  supplied.  These  details  were  limited,  and, 
as  found  by  the  referee,  related  to  the  size  and  consequent  weight  of 
the  sheets.  It  was  not  intended  that  they  should  affect  either  the 
general  character,  quality,  or  price  of  the  paper,  and  there  is  no 
sufficient  evidence  or  finding  by  the  referee  that  the  specifications  in 
these  respects  violated  any  of  the  agreements  or  negotiations  of  the 
parties.  In  our  opinion,  the  contract  was  not  rendered  incomplete 
or  indefinite  in  its  substantial  provisions  and  requirements  because 
plaintiff  was  left  in  the  future  to  furnish  these  details  of  size  and 
weight. 

We  are  also  of  the  opinion  that  the  facts  and  circumstances  already 
referred  to  furnish  sufiicient  evidence  upon  which  a  court  might 
base  a  finding  that  defendant  did  accept  this  order.  The  referee  has 
not  specifically  found  upon  this  point,  but  he  seems  to  have  assumed 
that  there  was  such  acceptance,  simply  concluding  as  matter  of  law 
that  defendant  afterwards  became  justified  in  canceling  the  order 
and  in  refusing  to  fill  the  same. 

We  therefore  come,  lastly,  to  the  consideration  of  the  conclusion 
reached  that  defendant  was  so  justified  in  canceling  or  rejecting  the 
contract  because  of  the  insertion  in  the  specifications  of  a  statement 
of  erroneous  terms.  It  does  not  seem  to  us  that  this  statement 
would  have  prevented  defendant  from  enforcing  against  plaintiff  the 
terms  specified  in  the  original  order,  and  that  it  did  not  authorize 
the  defendant  to  reject  or  cancel  the  contract,  and  that  this  is  so 
independent  of  the  correction  immediately  made  by  plaintiff  in  this 
part  of  its  specifications.  It  was  not  intended  that  the  specifications 
should  deal  with  the  terms  of  payment.  It  was  their  office  simply  to 
describe  the  details  of  the  paper  which  was  to  be  shipped  by  defend- 
ant. The  price  and  terms  of  payment  were  fully  agreed  upon  and 
fixed  in  the  original  order.  That  order  provided  for  the  specifica- 
tions which  were  subsequently  sent,  and  entirely  repelled  the  idea 
that  any  terms  of  payment  were  left  to  be  fixed  by  them.  We  think 
that  defendant  upon  receipt  of  the  specifications  would  have  had  a 
perfect  right  to  supply  the  paper  under  the  original  order  and  terms 
of  payment  therein  provided,  and  to  notify  plaintiff  of  its  refusal  to 
abide  by  the  different  and  contradictory  and  unauthorized  terms  fixed 
in  the  specifications.    This  being  so,  it  was  error  for  the  court  to 
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release  defendant  from  its  contract  and  dismiss  plaintiff's  complaint. 
The  judgment  appealed  from  should  be  reversed  on  the  law  and  the 
facts,  and  a  new  trial  ordered  before  another  referee,  with  costs  to 
appellant  to  abide  event. 

Judgment  reversed,  and  new  trial  granted  upon  questions  of  law 
and  of  fact,  with  costs  to  appellant  to  abide  event.    AH  concur. 


McCOLLUM  V.  WILLIAMSON  et  aL 

WILLIAMSON  V.  McCOLLUM. 

(Supreme  Goort,  Appellate  Division,  Fourth  Department    July  6,  1904.) 

L  Easements— CJoNTBACTS— Violation. 

Where  defendant  sold  his  lee  business  and  personal  property  used 
therein  to  plaintiff,  and  agreed  that  plaintiff  should  have  the  tree  use  of 
a  pond  adjoining,  for  the  purpose  of  cutting  and  taking  ice,  for  20  years, 
and  there  was  no  other  adequate  supply  of  water  to  the  pond,  except  a 
ditch  which  drained  water  from  the  Erie  Canal,  which  defendant  pointed 
out  to  plaintiff  as  the  supply  for  the  ice  business,  defendant  had  no  right 
to  stop  the  ditch,  and  thereby  obstruct  the  flow  of  the  water  into  the  pond. 

2L  SAifE--JuDOMi:NTd— Res  Judicata. 

Where  defendant  sold  his  ice  business  to  plaintiff,  including  the  right 
to  tal^e  ice  from  a  pond,  judgments  in  two  prior  actions  between  the  par- 
ties, by  which  it  was  determined  that  defendant  was  entitled  to  draw  off 
the  water  from  the  pond,  so  as  to  prevent  his  adjoining  land  from  being 
OYerflowed,  and  restraining  plaintiff  from  interfering  with  the  flood  gates 
in  times  of  high  water,  so  that  the  same  would  not  be  set  bade  on  de- 
fendant's land,  were  not  res  judicata  as  to  plaintiff's  right  to  restrain  de- 
fendant from  obstructing  the  ditch  by  which  water  was  caused  to  flow  into 
the  pond. 

Appeal  from  Special  Term,  Niagara  County. 

Consolidated  actions  between  Silas  Wright  McCollum  and  Richard 
Williamson,  Sr.,  and  another.  From  judgments  in  favor  of  William- 
son in  each  case,  McCollum  appeals.    Affirmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

King,  Leggett  &  Brown,  for  appellant. 
Ellsworth,  Potter  &  Storrs,  for  respondents.    * 

WILLIAMS,  J.  The  judgments  should  both  be  affirmed,  with 
costs. 

Williamson  brought  his  action  to  restrain  McCollum  from  interfer- 
ing with  the  supply  of  water  to  an  ice  pond,  and  to  determine  the 
manner  of  cleaning  out  the  pond.  McCollum  brought  his  action  to 
restrain  Williamson  from  cleaning  out  the  pond,  and  depositing  ma- 
terials upon  the  icehouse  property  or  elsewhere,  without  his  consent, 
and  for  damages. 

December  22,  1892,  the  parties  entered  into  an  agreement  in  writ- 
ing whereby,  for  $3,000,  McCollum  agreed  to  sell  to  Williamson  his 
ice  business,  and  the  personal  property  used  in  the  business,  and  a 
tract  of  land,  and  to  give  a  lease  of  the  icehouse  and  the  land  ad- 
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jacent  thereto,  with  the  free  use  of  the  pond  adjoining,  for  the  pur- 
pose of  cutting  and  taking  ice  therefrom,  and  of  such  adjacent  land 
as  might  be  necessary  for  the  removal  of  snow  from  the  pond  with- 
out damaging  the  trees  and  shrubs  thereon,  with  the  appurtenances, 
for  20  years.  The  lease  was  given  January  6,  1893.  The  principal 
supply  of  water  to  the  pond  was  through  a  ditch  entering  it  on  the 
southerly  side.  Without  the  supply  of  water  running  through  this 
ditch  to  the  pond,  the  pond  could  not  be  used  successfully  for  the 
ice  business.  There  was  no  other  adequate  supply.  During  the  ne- 
gotiations for  the  sale  and  lease  of  the  property,  McCollum  pointed 
out  to  Williamson  the  water  running  through  this  ditch  as  a  supply 
for  the  ice  business.  The  main  supply  of  water  in  this  ditch  was 
from  the  Morgan  Dry  Docks,  on  the  south  side  of  the  Erie  Canal. 
The  ditch  went  north  under  the  canal,  and  thence  along  the  north 
side  of  the  canal  west,  and  under  Clinton  street  through  a  culvert  or 
vtaduct,  and  thence  northerly  to  the  pond.  The  ditch  at  Clinton 
street  crossed  the  state  ditch,  which  ran  along  the  southerly  side  of 
the  street.  The  bottom  of  the  pond  ditch  and  the  state  ditch  were 
nearly  on  the  same  level,  so  that  each  ditch  took  a  portion  of  the 
water  coming  down  from  the  Morgan  Dry  Docks.  The  pond  ditch 
was  wider  than  the  state  ditch,  and  took  two-thirds  or  three-quarters 
of  the  water  from  the  docks.  The  pond  ditch  ran  along  a  natural 
water  course,  for  the  most  part,  and  was  dug  before  the  state  ditch 
nearly  60  years  ago,  and  the  water  had  run  through  it  as  there  de- 
scribed for  25  to  60  years  prior  to  the  sale  and  lease  in  question.  In 
December,  1901,  McCollum  sent  men  with  picks  and  shovels  to 
change  the  bed  of  the  ditches  at  Clinton  street  so  as  to  turn  all  the 
water  into  the  state  ditch,  and  prevent  any  of  it  running  down  the 
pond  ditch.  They  had  turned  nearly  all  the  water  out  of  the  pond 
ditch  when  Williamson  interfered  with  the  work.  This  was  the  in- 
terference with  the  water  supply  to  the  pond  which  Williamson 
sought  by  his  action  to  restrain.  The  court  very  properly  granted 
this  relief.  The  pond  was  useless  as  a  place  to  secure  ice  in  the 
absence  of  this  supply.  It  was  so  understood  at  the  time  of  the  sale 
and  lease  by  both  parties,  had  been  used  by  McCollum  before  the 
sale  and  lease  were  made,  and  no  reason  appears  why  McCollum 
should  interfere  with  the  supply  by  cutting  off  the  flow  of  wat^r 
at  Clinton  street. 

Substantially,  the  only  defense  interposed  to  the  granting  of  this 
relief  is  that  the  matter  is  res  adjudicata  between  these  parties  bv 
reason  of  the  determination  of  two  former  actions  between  them 
about  1894  or  1895.  In  the  action  of  Williamson  against  McCollum 
then  brought,  there  were  two  causes  of  action  alleged:  First,  the 
one  here  complained  of — the  interference  with  the  supply  of  water 
through  the  ditch ;  second,  interference  with  the  gate  at  the  outlet 
of  the  pond,  thereby  drawing  out  the  water  when  ice  was  forming. 
And  it  was  sought  to  restrain  both  of  these  alleged  trespasses.  The 
court  found  that  the  acts  complained  of,  if  done  at  all  by  McCollum, 
were  done  to  protect  his  property  surrounding  the  pond  from  being 
injured  by  the  overflow  of  waters  therefrom,  and  from  setting  back 
of  the  water  in  the  ditch  into  the  pond,  so  that  the  water  coming 
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from  higher  grounds  upon  the  surface  of  the  land,  instead  of  entering 
the  ditch,  and  passing  through  it  into  the  pond,  overran  the  surface 
of  the  land,  injuring  his  fruitage,  shrubbery,  and  vegetables  thereon, 
and  that  McCollum  had  a  right  to  do  such  acts  for  the  purpose  of 
preventing  said  injury,  and  there  was  no  evidence  that  such  acts  in 
any  way  interfered  with  the  right  of  Williamson  to  cut  and  take  ice 
from  the  pond.  There  was  a  failure,  therefore,  to  prove  any  cause 
of  action,  and  the  complaint  was  dismissed. 

In  the  other  action,  by  McCollum  against  Williamson,  decided  at 
the  same  time,  it  was  sought  to  restrain  Williamson  from  in  any  way 
interfering  with  the  gate,  or  with  the  flow  of  water  through  the  same ; 
and  the  court  by  the  judgment  therein  restrained  Williamson  from 
maintaining  the  gate  to  a  point  at  which  in  times  of  flood  the  waters 
of  the  pond  would  rise,  so  that  the  same  would  flow  or  set  back  upon 
the  lands  of  McCollum  and  cause  the  same  to  be  submerged,  and 
adjudged  that  when  the  lands  were  so  submerged,  or  seriously  threat- 
ened therewith,  McCollum  should  have  the  right  to  lower  the  gate 
to  protect  his  property  from  such  injury,  and  Williamson  should  not 
interfere  with  such  right. 

There  was  nothing  in  the  determination  of  those  Actions  that  pre- 
vents the  granting  of  the  relief  here,  restraining  McCollum  from  in- 
terfering with  the  water  supply  to  the  pond  through  the  ditch  in  ques- 
tion. There  is  no  claim  now  that  Williamson  has  the  right  to  main- 
tain the  gate  so  as  to  flood  McCollum*s  premises.  No  relief  is  here 
asked  as  to  the  maintenance  of  the  gate.  That  question  was  settled 
by  the  former  litigation  referred  to.  The  other  issue  between  the 
parties  in  the  present  actions  relates  to  the  subject  of  the  cleaning  of 
the  pond.  It  is  of  no  value  for  the  purpose  of  harvesting  ice  unless 
cleaned  out  yearly,  or  nearly  so.  McCollum  cleaned  it  out  while  he 
used  it  for  getting  ice.  Williamson  must  do  the  same.  This  prop- 
osition seems  not  to  be  controverted.  The  sale  and  leasing  of  the 
property  involved  the  right  to  clean  the  pond.  McCollum  used 
wheelbarrows,  and  put  the  materials  near  the  edge  of  the  pond. 
The  judgment  provides  for  the  same  manner  of  cleaning  by  William- 
son; McCollum  to  designate  the  places  at  each  end  of  the  pond 
where  the  materials  shall  be  deposited,  or,  at  McCoUum's  option,  the 
materials  shall  be  deposited  at  any  other  place  he  may  designate  on 
his  premises,  by  the  use  of  wagons,  and,  in  default  of  any  designation 
being  made,  Williamson  may  remove  the  same  from  the  premises. 
This  is  a  fair  and  just  provision,  which  cannot  well  be  objected  to  by 
McCollum. 

The  views  herein  expressed  lead  to  the  affirmance  of  both  the 
judgments  appealed  from,  with  costs.    All  concur. 
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BRIE  R.  CO.  V.  CITY  OP  BUFFALO  et  al. 

(Supreme  Court,  Appellate  DiYlslon,  Fourth  Department    July  6,  1004.) 

1.  Municipal  Corporations  ~  PuiBLio  Iupbovsments  —  Disobetion  of  Offi- 

cials—Restbaint—Taxpatbbs*  Suits. 

Under  CJode  Civ.  Proc.  ft  1926,  providing  that  actions  to  prevent  waste 
or  injury  to  the  funds  of  a  county  or  municipal  corporation  may  be 
brought  by  a  taxpayer,  the  essence  of  the  action  is  fraud  on  the  part  of 
a  public  official,  or  some  unlawful  action  which  is  sought  to  be  prohibited ; 
and  such  an  action  is  not  authorized  against  grade  crossing  commissioners, 
who,  by  Laws  1892,  p.  735,  c.  353,  §  7,  are  vested  with  plenary  power  to 
contract  with  railroads  for  the  abolition  of  grade  crossings  in  a  certain 
city,  and  are  authorized  to  enforce  the  execution  of  the  plans  adopted,  and 
to  determine  when  the  different  parts  of  the  work  are  to  be  done,  merely 
because  they  err  in  matters  of  Judgment,  or  make  Improvident  expendi- 
tures, by  contracting  for  the  performance  of  the  work  at  a  time  when  prices 
of  labor  and  material  are  high,  so  long  as  they  act  in  good  faith  and  within 
the  purview  of  their  authority. 

2.  Same— Breach  of  Agreement. 

The  fact  that  the  proposed  action  of  the  grade  crossing  commissioners 
will  result  in  the  violation  of  their  agreement  with  the  railroad  affected 
by  the  proposed  improvement  will  not  afford  ground  for  such  a  suit,  either 
at  the  instance  of  any  taxpayer  in  general,  or  the  railroad  in  particular 
which  has  suffered  by  reason  of  such  breach,  both  as  a  party  to  the  con- 
tract, and  as  a  taxpayer  compelled  to  contribute  toward  the  expense  of  the 
improvement 

8.  Same. 

The  fact  that  the  action  of  the  commissioners  in  violating  their  contract 
will  preclude  a  recovery  from  the  railroad  of  its  proportion  of  the  cost  of 
the  improvement,  and  enhance  the  cost  of  the  work  to  the  taxpayer,  is  not 
ground  for  such  suit  by  him. 

4.  Same— Adequate  Legal  Remedy. 

For  a  violation  of  a  contract  with  a  railroad  by  grade  crossing  com- 
missioners, who,  by  Laws  1892,  p.  735,  c.  353,  §  7,  are  empowered  to  con- 
tract with  railroads  for  the  abolition  of  grade  crossings,  the  railroad  has  an 
adequate  remedy  at  law,  by  resisting  payment  for  its  share  of  the  improve- 
ment when  sued  therefor,  and  it  cannot  maintain  an  action  in  equity  to 
restrain  the  letting  of  the  contract  for  the  improvement 

Williams,  J.,  dissenting. 

Appeal  from  Special  Term,  Erie  County. 

Action  by  the  Erie  Railroad  Company  against  the  city  of  Buffalo 
and  others.  From  a  judgment  dismissing  the  complaint,  plaintiff  ap- 
peals.   Affirmed. 

The  appointment  of  the  grade  crossing  commission  and  the  general  plan  for 
the  elimination  of  crossings  at  grade  over  the  railroads  in  the  streets  of  the 
city  of  Buffalo  are  contained  in  chapter  345,  p.  601,  of  the  Laws  of  1888. 
By  this  act  and  the  amendment  passed  in  1892  (page  735,  c.  353,  §  7)  the 
commissioners  were  authorized  to  enter  into  a  contract  with  any  railroad  com- 
pany to  abolish  these  obstructions,  and.  In  accordance  with  a  comprehensive 
plan  already  devised  and  agreed  upon,  the  act  provided  for  the  apportionment 
of  the  cost  of  any  proposed  improvement  between  the  city  and  the  contract- 
ing railroad  company.  The  grade  crossing  commissioners  are  vested  with 
plenary  power  (Laws  1892,  p.  735,  c  353,  §  7)  to  carry  out  the  scheme  conten> 
plated  by  the  act.  "They  shall  enforce  the  execution  of  the  plans  adopted  by 
them,  by  the  railroad  companies  affected  by  them  and  by  the  city,  and  shall 
have  power  from  time  to  time,  to  determine  at  what  time  and  in  what  order 
the  different  portions  of  the  work  shall  be  done."  And  again:  "They  may 
make  contracts  on  behalf  of  the  city  with  any  railroad  company  or  companies 


Digitized  by  V^OOQIC 


Sup.  Ct)  ERIE  R.  C30.  V.  CITT  OP  BUFFALO.  123 

to  carry  out  the  purpose  of  this  act"  In  fact,  the  whole  performance  of  the 
work,  including  the  determination  of  the  character  of  the  proposed  improve- 
ment, ifl  given  to  these  commissioners. 

The  plaintiff  is  a  steam  railroad  company  operating  its  lines  in  said  city ; 
owning  valuable  property  therein,  and  contributing  to  the  tax  levies  annually 
more  than  $80,000.  On  the  8th  day  of  February,  1890,  the  said  grade  cross- 
ing commissioners,  in  the  execution  of  the  plan  for  regulating  crossings  at 
grade,  entered  into  a  written  agreement  with  the  plaintiff  pertaining  to  the 
seTeral  streets  of  the  dty  crossed  by  its  tracks.  The  eleventh  paragraph  of 
said  agreement,  so  far  as  pertinent,  is  as  follows : 

*'It  is  agreed  that  all  the  work  described  in  the  Section  of  the  General  Plan 
under  the  heading  Terry  Street-Erie  R.  R.,'  as  shown  on  Detail  Plan  No.  8, 
shall  not  be  undertaken  by  the  City  or  Company  for  the  present,  but  that  the 
consideration  thereof  shall  be  deferred  until  the  work  on  the  other  streets  is 
finished  •  •  •  arid  until  it  shall  be  determined  by  two-thirds  of  the  com- 
missioners that  the  construction  of  said  work  is  necessary." 

At  the  time  of  the  commencement  of  this  action  the  subway  at  Williams  street 
and  the  footbridge  at  Fulton  street,  and  each  of  which  was  "work  on  the  other 
streets"  referred  to  in  said  eleventh  paragraph,  had  not  been  commenced.  The 
viaduct  at  Van  Rensselaer  street,  also  referred  to,  was  unflnished  at  the  time 
of  the  commencement  of  the  action,  but  was  completed  before  the  decision  was 
rendered.  The  contract  mentioned  apportioned  the  cost  of  the  Improvement 
between  the  city  and  the  plaintiff.  Such  cost  was  first  to  be  borne  by  the  city, 
and  its  bonds  were  to  be  sold  at  public  auction,  after  a  stipulated  manner 
and  time  of  advertising,  to  the  highest  bidder  therefor,  to  provide  a  fund  to 
meet  such  obligations.  The  plaintiff  was  to  be  credited  for  its  share  of  what- 
ever premium  was  received  on  any  sale  of  said  bonds.  The  company  was  to 
pay  its  portion  of  the  cost  of  the  improvement  to  the  city  in  20  equal,  annual 
installments,  with  the  same  rate  of  interest  as  said  bonds  bore.  "Contrary 
to  the  provisions  of  said  agreement,"  in  1902  the  said  commissioners  adver- 
tised for  bids  for  the  construction  of  a  viaduct  over  the  plaintiff's  tracks  in 
Perry  street;  and  in  March,  1903,  a  resolution  was  duly  passed,  directing 
"that  the  work  shall  now  be  done."  Bids  were  received,  and  the  contract  let 
to  the  lowest  bidder,  for  $150,203.50.  The  aliquot  portion  of  which  was  ulti- 
mately chargeable  to  the  plaintiff  by  its  agreement  was  $109,806.57,  and  the 
bonds  were  subsequently  sold  at  a  premium  of  .00113,  which  was  an  "unusually 
low  price."  The  cost  of  the  material  and  labor  at  the  time  of  such  bidding 
was  "imusually  high,"  and  later  said  viaduct  could  have  been  built  "for  a  con- 
siderable reduction."  This  action  was  commenced  by  the  plaintiff,  as  a  tax- 
payer, pursuant  to  section  1925  of  the  Code  of  Civil  Procedure,  to  restrain 
the  defendants  from  taking  any  steps  toward  the  letting  of  any  contract  for 
the  carrying  on  of  said  work,  and  from  raising  any  funds  to  pay  therefor. 

The  facts  above  mentioned  are  fully  set  out  in  the  complaint,  and  have  been 
found  by  the  trial  court  In  its  decision  ;  but  the  complaint  was  dismissed  upon 
the  ground  that  the  acts  of  the  defendants  "will  not  constitute  and  warrant 
a  fraudulent  waste  of  public  funds,"  and  that  the  plaintiff  has  an  adequate 
remedy  at  law. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

William  L.  Marcy,  for  appellant. 
Spencer  Clinton,  for  respondents. 

SPRING,  J.  Section  1925  of  the  Code  of  Civil  Procedure  permits 
an  action  to  be  maintained  against  a  municipal  body  or  its  agent  by 
a  taxpayer  thereof  to  prevent  waste  of  the  property  of  such  munici- 
pality. The  essence  of  the  action  is  the  fraud  or  bad  faith  of  the  public 
oBicial,  or  some  unlawful  action  which  is  sought  to  be  prohibited. 
Talcott  V.  City  of  Buffalo  et  al,  125  N.  Y.  280,  26  N.  E.  263;  Ziegler 
V.  Chapin  et  al,  126  N.  Y.  342-348,  27  N.  E.  471;   Kittinger  v.  Buf- 
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falo  Traction  Co.,  160  N.  Y.  377-387,  54  N.  E.  1081;  Covers  v.  Board 
of  Supervisors  of  Westchester  County,  171  N.  Y.  403-408,  64  N.  E. 
193. 

Fraud  or  bad  faith  is  not  charged  against  the  defendants,  but  it 
is  claimed  that  they  have  violated  the  agreement  above  mentioned ; 
and  it  is  contended  that  the  expenditure  of  moneys  in  consequence 
of  that  violation  will  be  an  illegal  expenditure  or  waste  of  the  public 
moneys,  a  portion  of  which  the  plaintiff,  as  a  taxpayer,  will  be  called 
upon  to  pay. 

Waiving  for  the  present  any  consideration  of  the  aspect  of  the  case 
as  it  may  be  controlled  by  the  contract,  there  is  no  invaHdity  in  the  ac- 
tion of  the  grade  crossing  commissioners,  even  though  the  time  cho- 
sen for  the  sale  of  the  bonds  and  the  letting  of  the  contract  for  the  con- 
struction of  the  Perry  Street  Viaduct  may  have  been  inopportune,  be- 
cause of  the  excessively  high  cost  of  labor  and  materials.  The  grade 
crossing  act  commits  to  the  discretion  of  the  commisjsioners,  among 
other  things,  the  determination  of  the  proper  time  to  prosecute  any  of 
the  work  essential  or  proper  to  the  development  of  the  general  plan. 
They  may  act  unwisely ;  their  judgment  may  be  ill-advised,  and  the 
expenditures  improvident  or  extravagant ;  but,  if  they  keep  within  the 
purview  of  their  authority,  and  are  clear  of  the  imputation  of  bad  faith 
or  collusion  or  fraud,  their  proceedings  are  .not  subject  to  review  by  a 
taxpavers'  action.  Ziegler  v.  Chapin  et  al,  126  N.  Y.  342,  27  N.  E. 
471;  Talcott  et  al.  v.  City  of  Buffalo,  125  N.  Y.  280,  26  N.  E.  263; 
Weston  V.  City  of  Syracuse,  158  N.  Y.  274,  53  N.  E.  12,  43  L.  R.  A. 
678,  70  Am.  St.  Rep.  472. 

The  court,  in  the  Ziegler  case,  in  considering  the  scope  of  this 
action,  say  at  page  349, 126  N.  Y.,  and  page  472,  27  N.  E. : 

**The  Legislature  could  not  have  intended  that  the  courts  should  supply  in- 
telligence and  prudence  to  Incapable  officials  at  the  demand  of  a  taxpayer,  but 
manifestly  did  Intend  to  give  the  latter  protection  against  the  dishonesty 
or  fraud  of  the  municipal  agents." 

In  the  Talcott  Case,  after  an  extended  discussion  of  the  origin  and 
import  of  the  policy  ingrafted  on  section  1925  of  the  Code  of  Civil 
Procedure,  the  court  sums  up  the  conclusion  of  its  examination  at 
page  288,  125  N.  Y.,  and  page  265,  26  N.  E.: 

"We  have  referred  to  the  origin  of  this  statute  under  which  the  action  is 
brought,  the  title  of  the  act  of  1872  [Laws  1872,  p.  467,  c.  161],  and  the  lan- 
guage used  by  the  Legislature  subsequently,  when  re-enacting  it  in  1881  [Laws 
1881,  p.  709,  c.  531]  and  1887  [Laws  1887,  p.  885,  c.  673],  for  the  purpose  of  as- 
certaining whether  it  was  intended  to  authorize  a  taxpayer  to  maintain  an 
action  against  the  members  of  the  common  counsel  in  a  city,  and  the  admin- 
istrative officers  thereof,  for  the  purpose  of  restraining  officials  acting  within 
the  limits  and  scope  of  their  powers  and  discretion,  such  as  is  alleged  in  the 
complaint  in  this  action,  and  we  are  of  the  opinion  that  it  was  not  Full  force 
and  effect  can  be  given  to  the  statute  by  confining  it  to  a  case  where  the  acts 
complained  of  are  without  power,  or  where  corruption,  fraud,  or  bad  faith 
amounting  to  fraud,  is  charged.  Any  other  construction  would  subject  the 
discretionary  action  of  all  local  officers  and  municipal  bodies  to  review  by  the 
courts  at  the  suit  of  the  taxpayers." 

Any  other  rule  would  bear  fruit  in  countless  litigation,  imperiling 
the  discretionary  power  of  the  municipal  officers  charged  with  the 
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performance  of  administrative  functions.  Such  officers  are  selected 
to  represent  the  people  of  the  municipality,  and  if  they  act  honestly,, 
and  do  not  transcend  the  limits  of  their  authority,  their  acts  are  amen- 
able to  condemnation  or  approval  only  when  any  such  official  may  be 
presented  for  re-election.  His  discretion,  fairly  exercised,  is  not  to 
be  challenged  by  the  courts. 

In  the  present  action  the  trial  court  has  found,  and  we  assume,  that 
the  defendants,  in  seUing  their  bonds  and  letting  the  contract,  and  in 
the  other  alleged  acts  preliminary  to  the  construction  of  the  viaduct,, 
may  be  charged  with  the  breach  of  the  agreement  with  the  plaintiff. 
If  substantial  loss  results  to  one  party  to  an  agreement  by  its  viola- 
tion by  the  other  party,  a  remedy  is  generally  available  to  the  one 
injured.  The  proposition,  however,  does  not  signify  that,  because 
the  parties  charged  with  the  breach  happen  to  be  the  officers  of  a 
municipality,  a  taxpayers'  action  will  lie.  That  action,  as  already 
noted,  is  a  statutory  one,  founded  on  the  illegal  or  fraudulent  con- 
duct of  an  officer  or  body.  The  action  is  at  the  instance  of  any  tax- 
payer in  the  taxpaying  district.  The  building  of  the  viaduct  cannot 
be  restrained  by  any  other  taxpayer  of  the  city  of  Buffalo.  His  com- 
plaint would  be  that  the  expenditure  is  to  be  made  at  an  unpropitious 
time,  and  that  the  grade  crossing  commissioners  unwisely  exercised 
the  discretion  committed  to  them;  and,  however  grievous  the  in- 
jury, no  action  will  lie.  It  was  not  intended  that,  because  one  tax- 
paying  citizen  or  corporation  entered  into  a  contract  which  has  been 
broken  to  his  damage,  he  may  obtain  redress  under  the  guise  of  a 
taxpayers'  action,  while  no  other  taxpayer  may  avail  himself  of  the 
same  remedy.  The  invalidity  which  will  sustain  that  action  is  the 
usurpation  or  transgression  of  authority  intrusted  to  them.  The  fail- 
ure to  perform  an  executory  agreement  is  not  the  illegality  which  the 
statute  was  intended  to  meet.  Other  ample  remedies  are  available 
to  one  so  injured,  rather  than  by  an  action,  the  pith  of  which  is  of- 
ficial misconduct.  The  fact  that  the  plaintiff  has  suffered  by  reason 
of  the  violation  of  the  agreement  does  not  give  it  any  added  privilege 
to  resort  to  the  statutory  action.  If  it  is  likely  to  suffer  damages 
by  the  unlawful  waste  of  the  property  of  the  city,  the  plaintiff,  as 
well  as  any  other  taxpayer,  may  maintain  an  action  in  equity  against 
the  offending  officers  to  prevent  the  dissipation.  That,  however,  is 
not  the  gravamen  of  the  plaintiff's  cause  of  action.  It  is  seeking  to 
enlarge  the  scope  of  the  taxpayers'  action  to  embrace  a  case  depend- 
ent peculiarly  upon  its  agreement,  and  which  damages  are  exclu- 
sively for  itself.  We  apprehend  the  statute  is  not  sufficiently  elastic 
for  that  purpose. 

It  is  claimed  that  the  plaintiff,  as  a  taxpayer,  will  be  compelled 
to  contribute  towards  the  expense  of  constructing  the  viaduct,  and 
that  this  construction  will  be  in  violation  of  the  agreement,  and  hence 
illegal.  This  contention  overlooks  the  fundamental  principle  ad- 
verted to,  that  the  grade  crossing  commissioners  are  vested  with  the 
exercise  of  their  judgment  in  the  development  of  the  improvements 
committed  to  their  charge.  If  they  agree  with  the  railroad  company 
to  build  the  viaduct  of  one  kind  of  stone,  but  later  decide,  in  good 
faith,  to  use  a  more  costly  kind,  the  plaintiff  or  any  other  taxpayer 
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may  not  maintain  a  taxpayer's  action  to  prevent  the  improvenient 
The  discretion  of  the  board  must  not  be  subjected  to  that  restraint. 
The  illegality  which  authorizes  the  maintenance  of  the  action  savors  of 
bad  faith — of  a  dishonest  purpose — and  is  not  analogfous  to  a  faiFure 
to  pay  a  promissory  note  at  maturity,  or  to  build  a  house  according 
to  contract.  The  misconduct  must  be  in  violation  of  law  or  in  de- 
fiance of  a  statute,  and  an  excess^  of  authority,  to  be  unlawful.  The 
gist  of  the  charge  is  lacking  in  this  case. 

But  it  is  suggested  that  the  findings  show  that  the  city  cannot  re- 
cover of  the  plaintiff  its  quota  of  the  cost  of  the  improvement  to  be 
made,  and  consequently  that  the  plaintiff  or  any  other  taxpayer  may 
enjoin  the  prosecution  of  the  work.  Every  omission  or  anticipated 
omission  to  perform  their  contract  strictly  does  not  put  the  grade 
crossing  commissioners  or  the  city  of  Buffalo  at  the  mercy  of  a  tax- 
payer who  may  seek  by  this  form  of  action  to  stop  any  particular 
improvement  which  the  commissioners  undertake.  They  possess  au- 
thority to  do  the  work  in  their  own  way  and  time,  and  their  contract 
with  the  plaintiff  is  within  their  power.  Their  failure  to  fulfill  to  the 
letter  its  provisions  is  not  illegality  akin  to  fraud  or  bad  faith. 

Again,  it  seems  to  me,  the  plaintiff  has  an  adequate  remedy  at 
law  for  any  damages  it  may  suffer.  Bear  in  mind,  it  contends  that 
the  defendants  are  seeking  to  raise  money  to  construct  a  viaduct  con- 
trary to  its  agreement.  An  action  in  equity  to  enjoin  the  violation 
of  an  executory  agreement,  the  damages  for  which  breach  are  ascer- 
tainable, and  may  be  compensated  for  in  money,  is  not  permissible, 
unless  some  peculiar  necessity  calls  for  it.  By  this  agreement  the 
plaintiff  is  to  pay  the  city  in  a  specific  manner  and  in  precise  install- 
ments. If  there  is  a  refusal  to  pay,  any  defense  which  the  plaintiff 
may  have  is  available  to  it  whenever  the  city  endeavors  to  enforce 
payment  pursuant  to  the  agreement,  and  the  damages,  if  any,  may 
be  easily  measured  and  allowed.  Waiving  this  suggestion,  however, 
we  think  the  action  is  not  maintainable.  The  judgment  should  be 
affirmed,  with  costs. 

Judgment  affirmed.  All  concur,  except  WILLIAMS,  J.,  who  dissents,  and 
HISCOCK,  J.,  not  voting. 


(96  App.  Div.  418.) 

DENISON  V.  DENISON  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department.    July  13,  1904.) 

1.  Wills— CoNSTEucTiON— Remainder. 

Decedent  devised  to  his  executors  certain  real  estate  in  trust  for  the 
Joint  lives  of  his  tvvo  daughters,  P.  and  A.,  and  the  lives  of  the  survivor 
of  them,  to  pay  the  income,  after  paying  taxes  and  repairs,  to  the  use  of 
P.  during  her  natural  life,  and  after  her  death,  leaving  A.  surviving,  dur- 
ing the  life  of  A.  to  apply  such  surplus  to  the  use  of  P.'s  surviving  chil- 
dren and  the  issue  of  such  as  may  then  be  dead  per  stirpes,  and  on  the 
death  of  the  survivor  of  P.  and  A.  to  pay  the  trust  res  in  fee  to  the  chil- 
dren of  P.  and  the  issue  of  such  as  may  be  then  deceased  per  stirpes. 
Held,  that  only  those  who  survived  the  lives  of  both  daughters  In  eacji 
case  were  entitled  to  share  in  the  remainder  of  the  trust  fund. 
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2.  Same— Yestsd  Estate. 

The  remainder  did  not  rest  absolutely  on  the  death  of  P.  leaving  A.  tnr- 
Tlving  her,  but  only  on  the  death  of  A.  In  the  issue  of  P.  then  surriying 
and  the  descendants  of  her  issue  suryivlng,  per  stirpes 

3.  Same— Income. 

After  the  death  of  P.  and  during  the  life  of  A.  the  surplus  Income  on  the 
remainder  did  not  vest  in  P.'s  children. 

4.  Same— JuDOMsmv- Appeal. 

An  unnecessary  provision  of  a  decision  in  an  action  to  construe  a  testa- 
mentary trust  not  contained  in  the  Judgment  appealed  from  could  not  be 
modified  on  the  appeal, 
d  Same— Costs. 

Where  a  judicial  construction  of  a  testamentary  trust  became  necessary 
by  reason  of  conflicting  claims  to  the  income,  and  the  construction  of  the 
will  with  reference  to  the  remainder  was  incidental  only,  and  made  to 
avoid  future  litigation,  and  a  decree  requiring  payment  of  costs  out  of 
the  principal  would  necessitate  a  sale  of  the  premises  devised  before  the 
expiration  of  the  trust,  the  costs  would  be  charged  against  the  Income 
only. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Dometille  Denison,  individually  and  as  trustee  under  the 
will  of  Noel  J.  Becar,  deceased,  against  William  B.  Denison  and  oth- 
ers- From  a  judgment  in  favor  of  plaintiff,  defendants  prosecute 
four  separate  appeals.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN,  PAT- 
TERSON, INGRAHAM,  and  LAUGHLIN,  JJ. 

Charles  A.  Runk,  for  appellant  Denison. 
Thomas  W.  Butts,  for  appellant  Caroline  H.  Johnston. 
Hugo  Kohlmann,  for  appellant  Colt. 

Augustus  N.  Hand,  for  defendants  Cameron  and  Alexander  Dun- 
can Cameron  Arnold. 
Frederick  Geller,  for  Edward  William  Cameron  Arnold. 

LAUGHLIN,  J.  This  action  is  brought  by  the  plaintiff  individ- 
ually and  as  sole  acting  trustee  under  the  ninth  article  of  the  last 
will  and  testament  of  Noel  J.  Becar,  deceased,  for  the  construction 
thereof.    This  article  is  as  follows : 

"Ninth.  Item — I  give  and  devise  to  my  execntors  hereinafter  named,  or  such 
of  them  as  shall  take  upon  themselves  the  execution  of  this  will,  one  undi- 
vided third  of  my  said  two  stores,  Numbers  Five  and  Seven  (5  &  7)  Dey  street 
in  the  City  of  New  York,  to  have  and  to  hold  to  said  executors,  their  survivors 
and  successors,  for  and  during  the  Joint  natural  lives  of  my  two  daughters, 
Pauline  and  Adele  and  the  lives  of  the  survivor  of  them,  in  trnst  neverthe- 
less to  receive  the  rents  and  profits  of  the  same,  and  from  the  proceeds  to  pay 
the  taxes  and  assessments  accruing  on  the  same,  and  to  keep  the  same  insured 
against  loss  by  fire  and  in  good  repair,  and  apply  the  surplus  income  in  half 
yearly  payments,  or  oftener,  to  the  use  of  my  said  daughter  Pauline  during 
her  natural  life,  to  her  sole  and  separate  use  and  on  her  individual  receipt, 
and  from,  and  after  her  death  leaving  my  said  daughter  Adele  her  surviving, 
then  during  the  life  of  my  said  daughter  Adele  to  apply  said  surplus  income 
to  the  use  of  the  children  of  my  said  daughter  Pauline  her  surviving,  and  the 
issue  of  such  as  may  then  be  deceased,  share  and  share  alike  per  stirpes  and 
not  per  capita.  Upon  the  death  of  the  survivor  of  my  two  said  daughters 
Pauline  and  Adele,  then  I  devise  said  one-third  of  said  two  stores  in  fee  to 
the  children  of  my  said  daughter  Pauline,  and  the  issue  of  such  as  may  be 
then  deceased,  share  and  share  alike,  per  stirpes  and  not  per  capita." 
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The  testator  died  on  the  27th  day  of  August,  1856.  His  two 
daughters  mentioned  in  the  ninth  clause  of  the  will  survived  him. 
One  of  them — ^Adele,  now  Adele  Van  Brunt — ^is  still  living;  but  the 
other — Pauline — died  on  the  20th  day  of  April,  1875,  leaving  her  sur- 
viving three  children,  the  appellant  Caroline  H.  Johnston,  Marie 
Louise  Cameron,  who  died  on  the  2d  day  of  February,  1888,  and 
William  Arnold,  who  died  on  the  8th  day  of  June,  1891.  Marie 
Louise  Cameron  left,  her  surviving,  one  child,  Edward  W.  Cameron, 
known  as  Edward  William  Cameron  Arnold,  the  appellant.  She 
left  a  last  will  and  testament  devising  one-half  of  her  residuary  estate 
to  her  husband,  Edward  M.  Cameron,  who  remarried,  and  died  on 
the  11th  day  of  August,  1895,  leaving,  him  surviving,  a  widow,  the 
defendant  Annie  S.  Wilson,  and  two  children  by  his  second  marriage, 
the  appellants  Alexander  Duncan  Cameron  Arnold  and  Margaret 
Stuart  Cameron,  in  addition  to  his  son  by  his  first  marriage.  He 
left  a  last  will  and  testament  devising  and  bequeathing  his  estate  to 
his  executors  upon  certain  trusts.  William  Arnold  died  on  the  8th 
day  of  June,  1891,  without  issue,  and  leaving  a  will  purporting  to  de- 
vise his  interest  in  these  premises  to  the  appellant  William  B.  Deni- 
son.  The  plaintiff,  as  such  trustee,  has  in  her  custody  the  sum  of 
$4,745.31,  collected  since  the  death  of  the  testator's  grandchild  Wil- 
liam Arnold  from  the  premises  described  in  the  ninth  clause  of  the 
will,  to  which  said  Arnold  would  be  entitled  if  still  living,  and  the 
sum  of  $2,664.56,  collected  from  said  premises  since  the  death  of  the 
testator's  grandchild  Marie  Louise  Cameron,  and  to  which  she  would 
be  entitled  if  still  living.  The  plaintiff,  as  such  trustee,  desires  the 
instruction  of  the  court  with  respect  to  the  payment  of  said  income 
on  hand,  and  a  judicial  construction  of  said  ninth  clause  of  the  will 
concerning  the  rights  and  interests  of  all  the  parties  thereunder. 

The  claim  on  the  part  of  the  appellant  Caroline  H.  Johnston,  the 
daughter  of  Pauline,  is  that  the  devise  of  the  principal  is  conditioned 
upon  the  devisees  surviving  Adele;  and  the  court  has  so  decreed. 
The  court  has  also  decided  that  this  remainder  is  not  alienable  during 
Adele's  life,  and  this  appellant  contends  that  that  question  was  not 
presented  for  decision,  and  that,  therefore,  the  decision  should  be 
modified  by  eliminating  that  provision.  The  respondent  Edwarcf 
William  Cameron  Arnold,  the  son  of  the  testator's  grandchild  Marie 
Louise  Cameron,  claims  to  the  same  effect,  except  that  he  does  not 
ask  for  any  modification  and  he  contends  that  until  the  death  of 
Adele  the  estates  in  remainder  are  vested  in  the  trustees,  and  not 
vested  in  the  remaindermen,  subject  to  be  divested.  The  appellant 
Denison  claims  that  upon  the  death  of  Pauline  the  remainder,  subject 
to  the  trust  during  the  life  of  Adele,  vested  absolutely  in  her  children 
and  the  issue  of  those  who  had  died ;  and  that  he,  as  the  devisee  of 
one  of  her  three  children  (William  Arnold),  is  entitled  to  one-third 
of  such  remainder.  The  guardian  ad  litem  for  the  appellants  Alex- 
ander Duncan  Cameron  Arnold  and  Margaret  Stuart  Cameron  also 
claims  that  upon  the  death  of  Pauline  the  remainder  vested  absolute- 
ly in  her  issue,  and  that  by  virtue  of  the  will  of  her  daughter  Marie 
Louise  Cameron,  who  devised  one-half  of  her  residuary  estate  to  her 
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husband,  their  father,  and  by  virtue  of  his  will  they  have  become  en- 
titled to  the  remainder  of  that  undivided  half,  subject  to  a  trust  un- 
der their  father's  will  in  favor  of  their  mother.  The  appellant  Colt, 
as  trustee  under  the  will  of  Marie  Louise  Cameron  and  the  will  oi 
her  husband,  Edward  M.  Cameron,  also  claims  that  the  remainder 
vested  absolutely  in  the  issue  of  Pauline  upon  her  death,  to  become 
vested  in  possession  upon  the  death  of  Adele. 

The  testator  devised  this  land  to  three  of  his  daughters,  a  third 
to  each  of  the  others,  by  an  article  in  all  respects  similar  except  as 
to  the  names  to  the  ninth.  It  is  clear  that  his  purpose  was  to  have 
these  premises  held  in  trust  as  long  during  the  joint  lives  of  the  three 
(laughters  as  the  law  permitted,  and  we  think  the  remainder  it  was 
his  intention  that  only  those  should  take  who  survived  the  lives  of 
both  daughters  in  each  case  respectively.  We  are  of  opinion  that 
the  remainder  did  not  vest  absolutely  upon  the  death  of  Pauline,  and 
will  not  vest  absolutely  until  the  death  of  Adele,  and  will  then  vest 
absolutely  in  the  issue  of  Pauline  then  surviving  and  the  descendants  of 
her  issue  then  surviving,  per  stirpes.  It  is  unnecessary  to  decide 
whether, -after  the  death  of  Pauline  and  during  the  life  of  Adele,  this 
entire  remainder  vests  in  the  trustees  or  vested  in  Pauline's  issue,  sub- 
ject to  be  divested  upon  their  death  prior  to  the  death  of  Adele.  It 
necessarily  follows  that  neither  the  issue  of  Pauline  nor  the  descend- 
dots  of  her  deceased  issue  took  an  interest  in  the  remainder  which 
was  devisable,  because  their  interest  was  conditioned  upon  their  sur- 
viving Adele.  It  was  unnecessary  to  decide  whether  their  respective 
interests  conditioned  upon  survivorship  can  be  alienated  by  deed.  It 
does  not  appear  that  any  of  them  has  attempted  to  grant  an  interest  in 
the  remainder.  Therefore  we  think  the  provision  of  the  decision  to 
the  eflfect  that  the  remainder  is  not  alienable  during  the  life  of  Adele 
was  imnecessary ;  but  the  judgment  does  not  incorporate  that  part  of 
the  decision,  and  therefore  we  cannot  modify  it. 

The  question  who  are  entitled  to  the  income  during  the  life  of  Adele 
remains  to  be  determined.  We  are  also  of  opinion  that  after  the  death 
of  Pauline  and  during  the  life  of  Adele  the  surplus  income  on  this  re- 
mainder did  not  vest  in  the  children  of  Pauline.  That  income  was  de- 
vised to  the  trustees,  with  directions  to  apply  the  same  from  time  to  time 
to  the  use  of  Pauline's  children  and  the  issue  of  her  deceased  children* 
per  stirpes,  to  all  intents  and  purposes  in  the  same  manner  that  the 
trustees  were  directed,  and  to  apply  the  surplus  income  to  her  use  dur*^ 
ing  her  life;  and  the  right  of  her  children  and  the  issue  of  her  de- 
ceased children  to  participate  therein  continued  only  during  their  life. 
The  decision  of  the  Special  Term  was  to  this  effect.  Appellant  John- 
ston claims  that  the  costs  should  be  paid  out  of  the  principal,  but  we 
think  they  should  be  paid  out  of  the  income.  If  we  should  direct  that 
the  costs  be  paid  out  of  the  principal,  that  would  necessitate  a  sale  of 
the  premises  before  the  expiration  of  the  trust,  which  would  thwart  the 
intention  of  the  testator.  Moreover,  the  necessity  for  a  judicial  con- 
struction at  the  present  time  arises  over  the  conflicting  claims  to  the 
income,  and,  while  a  construction  concerning  the  remainder  has  been 
decreed,  this  was  incidental,  and  to  avoid  the  necessity  at  a  later  period 
8©N.Y.S.— 9 
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of  further  litigation  between  the  same  parties/ and  adds  nothing  to  the 
expense  of  the  litigation. 

It  follows,  therefore,  that  the  judgment  should  be  affirmed,  with 
separate  bills  of  costs  to  Caroline  H.  Johnston  and  Edward  William 
Cameron  Arnold  only,  payable  by  the  trustee  out  of  the  income  in  his 
hands.  All  concur;  PATTERSON  and  INGRAHAM.  JJ.,  in  re- 
sult 


(96  App.  Div.  427.) 

ROGERS  V.  CITY  OP  ROME. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    July  6,  1904.) 

1.  Municipal  Cobpobations— Icy  SiDEWAiiK— Injubt  to  Pedestrian— Negli- 

OENCE. 

The  fact  that  a  city  left  an  accumulation  of  ice  and  snow  on  a  sidewalk 
did  not,  in  an  action  by  one  who  fell  on  the  accumulation,  show  negligence, 
where  the  accumulation  was  from  four  to  five  inches  in  thickness,  and 
only  sloped  from  its  center  about  a  half  inch,  and  there  was  about  six 
feet  of  clear  sidewalk  on  each  side  of  it^  and  it  had  been  sprinkled  twice 
during  the  day  with  ashes. 

2.  Sake— CoNTftiBUTOBY  Negligence. 

Where  there  was  an  accumulation  of  ice  and  snow  in  the  middle  of  a 
sidewalk,  and  a  pedestrian,  in  the  nighttime,  walked  along  the  accumula- 
tion, without  seeking  to  ascertain  whether  the  same  condition  existed  over 
the  entire  walk,  and  fell,  his  negligence  precluded  recovery. 

Appeal  from  Trial  Term,  Oneida  County. 

Action  by  Herbert  Rogers  against  the  city  of  Rome.  From  a 
judgment  for  plaintiff,  and  from  an  order  denying  a  new  trial,  de- 
fendant appeals.     Reversed. 

Argued  before  McLENNAN,  P.  T.,  and  SPRING,  WILLIAMS. 
HISCOCK,  and  STOVER,  JJ. 

M.  J.  Larkin,  for  appellant. 
Howard  C.  Wiggins,  for  respondent. 

McLENNAN,  P.  J.  The  plaintiff  sustained  the  injuries  of  which 
he  complains,  which  concededly  were  serious,  at  about  7 :15  o'clock 
in  the  evening  on  December  22,  1902,  by  slipping  and  falling  upon 
the  sidewalk  on  the  northerly  side  of  West  Dominick  street,  one  of 
the  principal  streets  in  the  defendant  city.  The  accident  occurred  in 
front  of  the  Russel  &  Walters  store,  one  of  the  chief  business  places 
in  the  city.  At  the  place  of  the  accident,  and  extending  for  a  consid- 
erable distance  in  either  direction,  the  sidewalk  was  20  feet  wide, 
was  composed  of  solid  flagstone,  and  was  level  and  perfect  in  its 
construction.  At  the  time  in  question  the  sidewalk  and  adjacent 
premises  were  lighted  by  electric  lights  in  the  usual  manner.  There 
was  upon  the  sidewalk  at  the  place  of  the  accident  an  accumulation 
of  ice  and  snow,  which  extended  along  its  center  for  a  considerable 
distance  in  either  direction.  Such  accumulation  was  described  by 
different  witnesses  as  being  from  IJ^  to  4  or  5  inches  in  thickness, 
and  from  2J4  to  7  feet  in  width,  sloping  gradually  to  either  side; 
concededly  leaving  a  space  of  about  6  feet  upon  either  side  of  such 
.sidewalk  which  was  not  interfered  with  by  the  obstruction  of  which 

Digitized  by  V^OOQIC 


Sup.  Ct.)  ROGERS  V.  CITr   OF  ROME.  131 

the  plaintiflE  complains.  The  accumulation  of  ice  and  snow  was  rough 
and  uneven  on  the  top,  and  it  had  been  allowed  to  remain  on  the  walk 
for  several  days  prior  to  the  accident.  At  that  time,  by  reason  of 
the  weather  conditions  prevailing  in  the  city,  all  the  sidewalks  were 
slippery,  and  the  space  upon  either  side  of  the  obstruction  complained 
of  was  in  that  condition  because  of  a  thin  film  of  ice  which  had  formed 
over  the  same.  Between  7  a.  m.  on  December  21  and  7  a.  m.  on 
December  22,  1902,  .60  of  an  inch  of  rain  had  fallen.  It  also  rained 
on  the  22d,  and  the  temperature  was  such  as  to  cause  such  rain  to 
lorai  into  ice  upon  all  the  sidewalks  of  the  city.  It  is  apparent  that 
the  conditions  were  such  in  the  defendant  city  as  that  immediately 
preceding  the  accident  the  sidewalks  were  unavoidably  icy  and  slip- 
pery. On  the  morning  of  the  day  of  the  accident,  sawdust  and  ashes 
were  sprinkled  over  all  the  ice  upon  the  sidewalk  in  question,  and 
again  in  the  afternoon,  between  3  and  6  o'clock,  the  sidewalk  in  ques- 
tion was  thoroughly  sprinkled  with  such  material.  It  appears  from 
the  evidence  that  prior  to  the  accident  the  snow  and  ice  had  usually 
been  removed  from  the  walk  down  to  the  flagging,  but  that  upon  the 
occasion  in  question  it  had  been  allowed  to  accumulate  to  the  extent 
indicated — ^the  precaution  being  taken  to  sprinkle  sawdust  and  ashes 
upon  it — and  that  the  condition  which  actually  existed  was  known  to, 
or  ought  to  have  been  known  by,  the  defendant's  officials,  in  the 
exercise  of  ordinary  care  and  prudence. 

Under  the  circumstances  disclosed  by  the  evidence  in  this  case,  we 
think  the  plaintiff  failed  to  establish  that  the  defendant  was  guilty 
of  actionable  negligence.  If  upon  such  evidence  the  defendant  could 
be  held  liable,  in  effect  the  duty  is  imposed  upon  a  municipality  to 
keep  its  sidewalks  free  from  ice  and  snow  under  any  and  all  circum- 
stances. In  the  case  at  bar  the  obstruction  complained  of  was  al- 
most the  slightest  that  could  be  imagined  under  the  conditions  pre- 
vailing, and  it  was  remedied  by  the  common  method  of  sprinkling 
sawdust  and  ashes  upon  it.  The  obstruction  complained  of  was  such 
as  would  ordinarily  exist  under  the  conditions  prevailing  at  the  time, 
and  was  so  slight — only  sloping  about  a  half  inch  to  the  foot  from 
the  center  in  either  direction — ^that  it  could  hardly  be  discovered  ex- 
cept by  actual  measurement,  and  from  the  edge  of  such  slope  upon 
either  side  there  was  a  clear  and  unobstructed  way  for  any  person 
desiring  to  pass  over  such  walk.  When  it  is  considered  that  such 
walk  was  sprinkled  with  sawdust  and  ashes  in  the  morning,  and  again 
almost  immediately  preceding  the  time  when  the  plaintiff  passed 
over  it,  we  think  the  defendant  was  not  negligent  in  allowing  it  to 
remain  and  be  in  that  condition."^  We  do  not  agree  to  the  proposition 
that  the  leaving  of  such  a  small  area  of  snow  and  ice,  of  the  character 
described  by  the  witnesses,  upon  the  walk  in  question,  under  the 
circumstances  disclosed  by  the  evidence  in  this  case,  establishes  neg- 
ligence on  the  part  of  the  defendant;  nor  do  we  interpret  the  au- 
thorities cited  and  relied  upon  by  respondent's  counsel  as  establishing 
such  doctrine. 

In  the  case  of  Klaus  v.  City  of  Buffalo,  86  App.  Div.  221,  83  N.  Y. 
Supp.  620,  the  walk  in  question,  as  described  in  the  opinion  of  this 
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court,  was  "ten  and  one-half  feet  wide,  *  *  *  icy,  slanting,  un^ 
even,  with  hills  or  hummocks  of  ice  two  or  more  inches  high, 
*  *  *  The  ice  on  the  walk  was  three  or  four  inches  thick,  except- 
ing that  part  lying  towards  the  street  line,  where  near  the  building 
it  had  melted  so  it  was  not  so  thick.  This  condition  of  ice  upon  the 
walk  had  existed  for  a  long  time — ^practically  all  winter.  Most  of  the 
ice  had  accumulated  prior  to  March  12,  1901,  ten  days  before  the  ac- 
cident. *  *  *  There  seems  to  have  been  no  effort  to  keep  the 
^yalk  free  from  ice  forming  from  snow  allowed  to  accumulate  upon 
the  walk.  There  was  a  gross  neglect  as  to  the  condition  of  the  walk, 
and  the  condition  had  existed  for  a  long  time."  In  the  case  from 
which  we  have  just  quoted,  the  evidence  contained  in  the  record  upon 
appeal  discloses  that  the  building  in  front  of  which  the  danger  ex- 
isted was  vacant  and  unoccupied,  and  that  no  one  attempted  to  clean 
the  snow  or  ice  off  the  walk  at  any  time  during  the  winter  prior  to 
the  accident,  while  in  the  case  at  bar  the  adjoining  property  was  oc- 
cupied by  a  merchant  who  conducted  a  store  therein,  and  who,  the 
evidence  shows,  attempted  to  keep  the  walk  free  from  ice  and  snow ; 
and,  on  account  of  the  small  area  in  question  being  frozen  to  the  flag- 
ging, so  that  it  could  npt,  with  reasonable  care,  be  removed,  it  ap- 
pears without  contradiction  that  shortly  before  the  accident  to  plain- 
tiff, and  at  least  once  earlier  in  the  day,  he  caused  sawdust  or  ashes, 
or  the  two  mixed,  to  be  sprinkled  over  the  surface  of  the  accumula- 
tion, as  a  precaution  against  accidents  to  pedestrians.  It  also  ap- 
pears that  at  some  time  during  the  afternoon  of  the  day  of  the  ac- 
cident the  temperature  of  the  atmosphere  was  below  freezing,  and 
remained  so  up  to  the  time  of  the  accident. 

The  obstruction  complained  of  in  the  case  of  Scanlon  v.  Village  of 
Weedsport,  85  App.  Div.  623,  82  N.  Y.  Supp.  677,  was  "a  ridge  some 
eight  or  ten  inches  in  height,  and  six  to  eight  inches  in  width,  run- 
ning through  the  center  of  the  walk  for  its  entire  length,  and  had 
been  permitted  to  remain,  although  it  might  have  been  removed  with 
the  exercise  of  a  fair  degree  of  care  and  diligence,  and  that  it  was 
by  reason  of  this  lack  of  diligence  and  effort  that  the  plaintiff  received 
the  injury  complained  of."  See  opinion  supra.  The  walk  upon 
which  this  ridge  existed  was  five  feet  in  width.  The  street  lights  in 
the  village  were  not  lighted  that  night.  .The  accident  happening  after 
dark. 

in  Beck  v.  City  of  Buffalo  (Sup.)  63  N.  Y.  Supp.  499,  the  condition 
of  the  walk  upon  which  the  plaintiff  fell  is  thus  described  in  the 
opinion  of  this  court,  and  is  warranted  by  the  evidence  in  the  record 
upon  that  appeal : 

"The  snow  and  Ice  had  heen  allowed  to  accamulate,  and  by  constant  usage 
a  path  had  been  formed  and  packed  in  the  center  of  the  walk,  sloping  up 
three  or  four  inches  on  the  sides  of  this  dish-shaped  space.  The  worn  track 
was  slippery,  and  eighteen  to  twenty  Inches  in  width.  This  had  remained 
substantially  unchanged  for  three  or  four  weeks." 

An  examination  of  the  record  upon  appeal  in  the  case  referred  to 
does  not  disclose  the  exact  width  of  the  walk,  but  it  appears  there- 
from that  along  the  inside  line  of  the  walk  there  stood  an  iron  railing 
about  18  inches  high,  and  that,  when  the  plaintiff  fell  as  he  walked 
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in  the  path  or  dish-shaped  trench,  he  fell  upon  his  side,  and,  falling 
upon  the  railing,  suflFered  a  fracture  of  several  ribs,  so  that  we  can 
estimate  the  width  of  the  walk  within  fairly  approximate  Hmits. 
However,  that  case  differs  decidedly  from  the  one  at  bar,  in  that 
the  walk  was  entirely  covered  with  snow,  except  where  it  had  been 
packed  and  depressed  as  above  described,  and  pedestrians  were  there- 
fore required  to  wade  through  the  snow,  or  follow  one  another  in 
single  file  along  the  path  described  by  the  witnesses. 

An  examination  of  the  evidence  in  the  case  of  Walsh  v.  City  of 
Buffalo,  17  App.  Div.  112,  44  N.  Y.  Supp.  942,  shows  that  the  walk 
upon  which  the  plaintiff  fell  was  entirely  covered  with  ice,  sloping 
each  way  from  the  center,  thus  presenting  a  sheet  of  ice  described 
as  extending  over  the  walk  "from  the  outer  edge  to  the  inner." 

The  case  of  Keane  v.  Village  of  Waterford,  130  N.  Y.  188,  29  N. 
E.  130,  presented  the  case  of  a  walk  about  11  feet  wide,  upon  which 
a  platform  along  the  front  of  an  adjoining  hotel  encroached  about  4 
feet,  leaving  for  the  use  of  pedestrians  a  walk  about  7  feet  in  width. 
Upon  this  walk,  and  about  1  foot  from  the  outer  edge  of  the  platform, 
a  ridge  of  ice  or  of  snow  and  ice  had  accumulated,  which  was  6  or 
6  inches  in  height,  and  sloped  towards  the  platform  and  to  the  gutter 
line,  entirely  covering  the  portion  of  the  walk  available  to  pedestrians, 
and  amounting  to  a  dangerous  obstruction. 

The  facts  of  the  cases  above  referred  to  are  so  greatly  different 
from  those  in  the  case  under  review  that  we  are  unable  to  accept  the 
decisions  in  those  cases  as  applicable  to  this  case.  We  have  found 
no  other  case  presenting  facts  to  any  extent  similar  to  those  of  this 
case  which  holds  a  municipality  to  such  a  strict  rule  as  is  contended 
for  by  the  plaintiff  herein.  If  the  defendant  is  chargeable  with  neg- 
ligence upon  the  evidence  in  this  case,  then  it  seems  to  me  that  such 
a  municipality  cannot  relieve  itself  from  the  charge  of  negligence  in 
case  a  pedestrian  is  injured  upon  one  of  its  sidewalks,  except  by  show- 
ing that  such  sidewalk,  at  least  if  located  in  the  business  portion  of 
the  city,  was  kept  absolutely  free  from  snow  and  ice,  no  matter  what 
conditions  of  weather  prevailed.  Certainly  reasonable  care  and  pru- 
dence would  not  have  discovered  that,  a  person  traveling  upon  a 
walk  20  feet  wide,  properly  lighted,  which  had  an  accumulation  of 
snow  and  ice  extending  along  its  center  7  feet  wide,  and  not  more 
than  4  or  6  inches  in  thickness,  in  the  center  sloping  gradually  to 
either  edge,  thus  leaving  a  clear  space  of  6  feet  upon  either  side 
upon  which  pedestrians  could  pass  with  safety,  and  especially  when 
such  accumulation  of  ice  and  snow  had  been  properly  sprinkled  with 
ashes  and  sawdust,  such  walk  was  in  a  dangerous  and  unsafe  condi- 
tion, and  such  as  to  make  the  municipality  liable  in  case  any  person 
happened  to  slip  or  fall  thereon. 

We  conclude  that  the  verdict  of  the  jury,  which,  in  effect,  found 
that  the  defendant  was  guilty  of  negligence,  was  contrary  to  and 
against  the  weight  of  the  evidence. 

But  an  equally  serious  question  to  be  determined  upon  this  appeal 
is  whether  or  not  the  plaintiff  showed  himself  to  have  been  free  from 
contributory  negligence.  This  question  is  presented  by  the  defend- 
ant's exception  to  the  denial  of  its  motion  for  a  nonsuit  made  at  the 
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close  of  the  plaintiff's  case,  and  renewed  when  the  proofs  were  all 
before  the  court.  The  only  evidence  in  the  case  by  which  the  plain- 
tiff sought  to  establish  his  freedom  from  negligence  contributing  to 
his  injury  was  his  own  testimony,  which,  briefly  summarized,  may  be 
thus  stated :  That,  as  he  passed  along  the  walk  in  question,  he  was 
looking  to  see  where  he  was  going;  that  he  was  walking  in  a 
"natural"  manner,  using  care  to  avoid  falling ;  that  he  observed  the 
ridge  of  frozen  snow  and  ice  near  the  center  of  the  walk,  and  had 
been  walking  upon  that  ridge  for  a  distance  of  about  50  feet  before 
falling  upon  it ;  that,  while  it  was  not  as  light  at  the  point  where  he 
fell  as  at  some  other  places  over  which  he  had  passed,  the  light  was 
sufficient  to  enable  him  to  see  the  condition  of  the  surface  of  the 
walk ;  that  he  could  see  and  distinguish  persons  on  the  opposite  side 
of  the  street,  although  he  could  not  recognize  them,  because,  as  he 
stated,  he  "was  not  acquainted" ;  that  he  could  see  water  upon  the 
walk ;  that  the  ridge  "was  a  .natural  accumulation  of  ice  and  snow  in 
the  center.  Where  people  travel  over  it,  it  gets  to  be  a  round 
place,  and  higher  in  the  center  of  the  walk.  And  it  appeared  some- 
what rough,  too— whether  from  travel  on  it,  or  whether  it  had  been 
picked,  I  don't  know,  but  it  had  the  appearance  of  being  rough." 
No  witness  testified  to  the  condition  in  greater  detail  than  did  the 
plaintiff,  and  it  appears  that  his  knowledge  of  the  condition  of  the 
walk  was  obtained  while  he  was  passing  over  it  at  the  time  he  fell. 
It  is  to  be  noted,  and  is  a  fact  of  great  significance  in  the  determina- 
tion of  this  appeal,  that,  while  the  plaintiff  was  able  to  discover  so  ac- 
curately the  precise  condition  of  that  part  of  the  walk  over  which 
he  was  passing,  and  which  he  then  knew  to  be  more  or  less  dangerous,, 
he  stated  that  he  did  not  know  whether  or  not  the  ice  extended  over 
the  entire  width  of  the  walk.  In  fact,  the  evidence  strongly  tends 
to  establish  that  the  accumulation  of  ice  and  snow  did  not  extend 
clear  across  the  walk,  but  that  upon  either  side  of  the  ridge  the  walk 
was  clear,  and  he  might  have  walked  there  in  safety.  The  walk  was 
20  feet  wide,  and  perfect  in  its  construction.  The  only  complaint  is 
that  there  was  upon  it  a  ridge  of  snow  and  ice  not  more. than  7 
feet  wide,  which  would  leave  unobstructed  a  space  of  several  feet 
upon  either  side  where  pedestrians  might  walk  in  safety.  The  plain- 
tiff knew  and  fully  appreciated  the  condition  of  that  part  of  the  walk 
over  which  he  was  passing,  but  apparently  made  no  effort  to  ascer- 
tain whether  the  same  condition  existed  over  the  entire  surface  there- 
of, and  chose  to  pick  his  way  along  upon  the  ridge,  when  he  could 
readily  have  walked  upon  the  unobstructed  part  of  the  walk  and 
avoided  the  accident  which  befell  him. 

We  are  of  the  opinion  that  the  plaintiff  did  not  exercise  that  degree 
of  caution  which  the  law  required  of  him  in  order  to  discharge  the 
burden  of  affirmatively  showing  himself  free  from  contributory  neg- 
ligence. One  may  not  proceed  along  a  walk  of  the  width  of  this 
one,  upon  a  dangerously  slippery  ridge  of  ice  and  snow,  without  ex- 
ercising such  care  to  avoid  injury  as  to  know  whether  other  oarallel 
portions  of  the  walk  are  free  from  obstruction  and  safe  for  travel. 
A  plaintiff  using  so  little  care  for  his  own  safety  must  be  regarded 
as  electing  to  continue  to  walk  into  known  danger,  trusting  solely  to 
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his  ability  to  avert  a  catastrophe  by  greater  diligence.  Had  the  plain- 
tiff taken  the  care  to  look  for  a  path  less  dangerous,  and  been  un- 
able to  find  one,  upon  the  walk  in  question,  he-would  have  been  in 
an  entirely  different  situation,  as  regards  the  legal  aspect  of  his 
claim ;  but  it  appears  from  testimony  of  witnesses  for  the  plaintiff 
and  defendant  alike  that  the  strip  of  snow  and  ice  was  not  wider  than 
7  feet,  at  the  outside,  while  the  walk  was  at  least  20  feet  in  width, 
and  that  the  balance  of  the  walk  was  practically  or  quite  clear  of  snow 
and  ice.  So  that  the  conclusion  is  irresistible  that,  had  the  plaintiff 
attempted  to  avoid  the  obstruction,  he  could  easily  have  done  so, 
and  would  thereby  have  averted  the  serious  injury  which  he  sus- 
tained. 

We  think  the  obligation  resting  upon  the  plaintiff  in  this  case 
may  be  expressed  in  the  language  of  Parker,  J.,  in  Durkin  v.  City 
o^roy,  61  .Barb.  437-455: 

"The  obstruction  was.  therefore,  one  to  be  avoided  by  those  using  the  side- 
walk, and  seeing,  or  being  able  to  see,  the  ice ;  and,  if  it  could  be  readily  avoid- 
ed, the  failure  to  avoid  it,  by  one  using  the  sidewalk,  and  plainly  seeing  the 
obstruction,  must  be  accounted  negligence.  If  there  was  danger  in  walking 
oyer  this  piece  of  ice,  and  the  plaintiff  voluntarily  and  unnecessarily  undertook 
to  walk  over  It,  when  he  could  plainly  see  it  and  easily  avoid  it,  and  fell  and 
broke  his  leg.  I  do  not  see  how  he  can  meet  the  allegation  that  his  own  negli- 
gence contributed  to  the  result,4^r  avoid  the  conclusion  that  he  must  therefore 
fail  to  recover  damages  of  the  city  'Volenti  non  fit  Injuria,'  •  •  •  ^f  the 
ice  presented  a  dangerous  obstruction,  which'  the  defendant  was  bound  to  do 
away,  by  removal  or  some  other  means,  so  that  It  was  negligence  on  its  part 
to  leave  it  on  the  sidewalk,  It  must  follow  that  it  was  negligence  on  the  part 
of  the  plaintiff  voluntarily  and  unnecessarily  to  venture  upon  this  dangerous 
obstruction,  however  .carefully  he  might  attempt  to  carry  himself  upon  it  The 
duty  of  the  passenger  [pedestrian]  In  such  cases  is  to  avoid  the  obstruction, 
and  not  to  encounter  its  dangerB."JkWhalen  v.  Citizens*  Gaslight  Ck>.,  151  N. 
Y.  n,  45  N.  B.  363. 

In  Kleng  v.  City  of  Buffalo,  72  Hun,  541,  25  N.  Y.  Supp.  445,  the 
rule  is  stated  in  the  headnote  as  follows: 

"A  person  is  guilty  of  contributory  negligence,  who,  fully  understanding  the 
condition  of  smooth,  sloping  ice  In  the  middle  of  a  sidewalk  (it  being  in  the 
daytime,  and  the  ice  not  covered  with  snow),  deliberately  walks  upon  the  Ice, 
and  slips  thereon  and  is  Injured,  when  he  could  have  passed  along  the  side 
<rf  it  with  safety." 

In  Weston  v.  City  of  Troy,  139  N.  Y.  281-283,  34  N.  E.  780,  781, 
it  was  said : 

••The  presumption  which  a  wayfarer  may  indulge  that  the  streets  of  a  city 
are  safe,  and  which  excuses  him  from  maintaining  a  vigilant  outlook  for  dan- 
gers and  defects,  has  no  application  where  the  danger  is  known  and  obvious/' 

Neddo  v.  VUlage  of  Ticonderoga,  77  Hun,  524,  28  N.  Y.  Supp.  887. 

We  conclude  that,  as  matter  of  law,  the  plaintiflf  did  not  show  him- 
self free  from  contributory  negligence ;  that  the  learned  trial  justice 
should  have  granted  the  defendant's  motion  for  a  nonsuit ;  and  that 
the  finding  of  the  jury  that  the  defendant  was  guilty  of  actionable 
negligence  was  contrary  to  and  against  the  weight  of  the  evidence. 
The  errors  above  specified  require  the  reversal  of  the  judgment  and 
order  appealed  from. 
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Judgment  and  order  reversed,  and  new  trial  ordered,  upon  ques- 
tions of  law  and  of  fact,  with  costs  to  the  appellant  to  abide  the  event. 
All  concur. 


(96  App.  DlT.  659.) 

LITTLE  T.  AMERICAN  TELEPHONE  &  TELEGRAPH  CO. 

tSupreme  Court,  AppeUate  Division,  Fourth  Department    July  6,  1904.) 

1.  Telephones— Erection   op   Poles— Use    of  Highways— TEESPAsa—BASB- 

MENTs— Licenses— Revocation. 

Where  defendant  erected  telephone  poles  along  a  highway  without  con- 
sent of  plaintiff's  grantor,  who  owned  the  land  to  the  center  of  the  high- 
way, defendant's  occupancy  of  the  premises  after  knowledge  of  the  entry 
by  plaintiff's  grantor  was  under  an  implied  license,  which,  having  been 
initiated  by  a  trespass,  did  not  confer  an  easement  on  defendant  to  main- 
tain the  poles,  but  was  subject  to  revocation  at  the  will  of  the  owner  of 
the  land.  f 

2.  Same— Natube  of  Action— Bjeotment. 

Where  plaintiff  owned  the  fee  in  a  highway  to  the  center  thereof,  and 
defendant  was  a  trespasser  In  the  erection  of  telephone  poles  therein, 
plaintiff  was  entitled  to  maintain  ejectment  to  oust  defendant  from  the 
use  of  the  highway,  and  was  not  required  to  bring  a  suit  in  equity,  in 
which  defendant's  equitable  rights,  if  any,  might  be  adjudicated. 

Appeal  from  Trial  Term,  Monroe  County. 

Action  by  Charles  Little  against  the  American  Telephone  &  Tele- 
graph Company.  From  a  judgment  in  favor  of  plaintiff,  defendant  ap- 
peals.    Affirmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

Elbridge  L.  Adams,  for  appellant 
Jay  K.  Smith,  for  respondent 

STOVER,  J.  In  the  year  1888  the  defendant  erected  a  telephone 
and  telegraph  line  through  the  state  of  New  York,  and  in  the  con- 
struction of  its  line  erected  poles  and  strung  wires  along  the  public 
highway  in  front  of  the  property  of  one  Wilcox.  Wilcox  was  then 
a  resident  of  a  village  near  the  farm  in  question,  but  was  not  residing 
upon  the  farm.  It  would  appear  that  he  knew  when  the  line  was  built, 
and  it  does  not  appear  that  he  ever  made  any  objection.  It  does  not 
appear,  nor  is  it  claimed,  that  the  poles  were  erected  with  the  consent 
of  Wilcox,  nor  is  there  any  claim  that  any  right  to  go  upon  the  prem- 
ises or  to  erect  the  poles  was  obtained.  Wilcox  at  the  time  was  the 
owner  to  the  center  of  the  highway,  and  the  plaintiff,  by  a  subsequent 
conveyance,  acquired  the  property.  When  the  line  was  originally 
erected  there  was  but  one  arm  on  the  poles,  and  ten  wires  on  the  arm, 
and  one  wire  on  top  of  the  pole.  Since  that  time  various  alterations 
have  been  made,  another  arm  having  been  placed  upon  the  poles  and 
ten  more  wires  added.  Plaintiff  became  the  owner  of  the  premises 
in  1896,  and  this  action  was  commenced  in  1901. 

The  action  is  ejectment,  and  the  answer  sets  up  the  facts  above 
stated,  alleging  the  knowledge  of  Wilcox  as  to  the  erection  of  the  poles, 
but  in  no  way  asserting  any  legal  right  in  the  property  as  against  Wil- 
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COX.  The  contention  of  the  defendant  is  that,  having  erected  its 
poles  with  the  knowledge  of  the  owner  of  the  premises,  the  plaintiff  is 
estopped  by  the  acquiescence  of  his  predecessor  and  his  own  acqui- 
escence. The  original  entry  upon  the  lands  of  Wilcox,  being  witiiout 
his  consent,  was  a  trespass.  So  long  as  the  defendant  occupied  the 
premises,  it  was  under  whatever  license  might  be  implied  after  a  knowl- 
edge of  the  entry  upon  the  part  of  Wilcox.  This  did  not  give  the  de- 
fendant titie  or  right  to  the  easements,  but  it  still  held  subject  to  the 
revocation  which  might  be  made  at  any  time  'by  Wilcox  or  his  suc- 
cessor. The  argument  of  the  defendant  is  that  the  plaintiff  should 
h^ve  brought  an  equitable  action,  and  asked  for  some  other  relief 
whereby  the  court  could  have  settled  all  of  the  equities  and  adjudicated 
the  equitable  rights  of  the  parties,  if  any.  But  the  plaintiff  was  not 
bound  to  do  this.  If  the  defendant  was  a  trespasser,  the  plaintiff  was 
not  bound  to  see  that  the  most  favorable  condition  was  presented,  but 
he  had  a  right  to  choose  the  form  of  action,  and,  having  done  so,  the 
defendant,  if  it  had  a  case,  could  have  presented.it  to  the  court.  But 
the  defendant  does  not  come  into  court  with  an  offer  to  do  equity,  or 
to  perform  any  act  upon  its  part,  but  insists  solely  that,  because  the 
plaintiff  has  not  sooner  moved  to  evict,  it  has  acquired  a  right  to  hold 
the  property.  We  think  that  until  the  statute  of  limitations  has  run 
against  the  action  for  ejectment,  plaintiff  had  the  right  to  bring  it,  and 
is  now  within  his  rights  in  this  case. 

Much  stress  is  laid  upon  the  public  inconvenience,  but  this  cannot  be 
said  to  be  an  answer  to  a  wrongful  entry,  or  permit  the  taking  of  prop- 
erty without  compensation.  If  the  defendant  is  entitied  to  exercise  the 
right  of  eminent  domain,  it  must  follow  the  requirements  of  law.  We 
think  that  the  defendant  acquired  no  legal  right  to  occupy  the  prem- 
ises against  the  will  of  Wilcox  or  his  successors  by  its  entry,  and  that 
the  plaintiff  is  entitled  to  judgment.  The  judgment  and  order  should 
be  affirmed,  with  costs. 

Judgment  and  order  affirmed,  with  costs.    All  concur. 


(96  App.  Div.  550.) 

AUSTIN  Y.  PISHBR  TANNING  CO. 

(Supreme  Court,  AppeUate  Division,  Fourth  Department    July  6,  1004.) 

1.  Masteb  and  Servant— Injuries  to  Servant— I N8Tbitction&— Law  of  the 
Case. 

Where,  In  an  action  for  injuries  to  a  servant,  negligence  was  alleged, 
tn  that  defendant  failed  to  make  suitable  mles  for  the  safety  of  its  em- 
pl<7te,  and  the  court's  charge  that  if  deceased,  knowing  that  defendant 
bad  not  made  a  rule  that  no  machine  should  be  started  while  it  was  being 
repaired,  continued  his  employment,  he  thereby  assumed  the  risk  of  de- 
fendant's failure  to  promulgate  such  rule,  was  not  excepted  to,  such  in- 
struction constituted  the  law  of  the  case  on  appeal. 

1  Same— Obvious  Danger. 

Where  a  fleshing  machine,  run  by  electricity,  consisted  of  a  steel  drum 
with  an  opening  of  about  a  quarter  of  its  circumference,  and  knives  fixed 
about  the  drum  so  close  that  when  a  hide  was  placed  upon  it  they  would 
remove  the  fleshings  therefrom,  and  the  entire  drum  was  encased  in  a 
box,  80  that  the  refuse  matter  would  not  fly  from  the  machine,  the  dan- 
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ger  to  a  servant  attempting  to  repair  such  machine  while  in  operation 
was  so  open  and  apparent  that  no  rule  for  the  government  of  employes  In 
that  particular  was  required. 
3.  Same—Feixow  Skbvants—Capaoitt-— Assumed  Ri8&. 

Deceased,  whose  duty  it  was  to  repair  machinery  In  a  tannery,  was  di- 
rected to  repair  an  electric  fleshing  machine  operated  by  F.,  who  had  been 
decedent's  co-employ6  for  a  year  and  a  half.  Power  was  communicated 
to  the  machine  by  a  shaft,  which  would  revolve  loose  until  a  clutch  was 
thrown  into  gear,  when  the  drum  of  the  machine  would  revolve  toward 
the  operator.  The  power  could  also  be  turned  off  entirely  by -an  electric 
switch  lever  near  by.*  Deceased,  without  turning  off  the  power,  but  sim- 
ply throwing  the  clutch  out  of  gear,  placed  his  head  and  shoulders  in  the 
.  drmn,  and,  while  so  engaged,  directed  F.  not  to  throw  on  the  power.  F., 
who  was  a  foreigner,  and  unable  to  understand  English  perfectly,  mis- 
understood the  direction,  and  started  the  machine,  by  which  deceased  was 
immediately  killed.  It  was  no  part  of  F.'s  duty  to  operate  or  control  the 
machine  while  deceased  was  repairing  it,  and  deceased  was  familiar  with 
the  entire  situation,  including  F.'s  lack  of  knowledge  of  English,  of  which 
he  had  made  no  complaint  to  defendant.  Held,  that  decedent  assumed  the 
risk  of  injury  by  reason  of  F.'s  unfamiliarity  with  the  English  language. 

Hiscock,  J.,  dissenting  in  part 

Appeal  from  Trial  Term,  Cattaraugus  County. 

Action  by  Frances  D.  Austin,  as  administratrix  of  the  estate  of  Fred- 
erick H.  Austin,  deceased,  against  the  Fisher  Tanning  Company. 
From  a  judgrnent  in  favor  of  plaintiff,  and  from  an  order  denying  de- 
fendant's motion  for  a  new  trial,  it  appeals.     Reversed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

James  Metcalf,  for  appellant 
Thomas  H.  Dpwd,  for  respondent 

STOVER,  J.  Plaintiff's  intestate  died  as  the  result  of  an  accident 
which  occurred  at  the  defendant's  tannery,  at  the  village  of  Salamanca, 
on  November  22,  1900. 

The  machine  upon  which  the  accident  occurred  was  known  as  a 
"fleshing  machine."  It  consisted  of  a  steel  drum,  supported  upon 
standards  at  each  end,  covered  with  rubber  and  wire,  about  Iji  inches 
thick,  about  5  or  6  feet  in  length,  4  feet  in  diameter,  with  an  opening 
of  about  one-quarter  of  its  circumference.  Through  the  center  of  the 
drum  was  a  shaft,  to  which  the  drum  was  attached  by  arms.  At  one 
end  was  a  drive  wheel  30  inches  in  diameter,  two  pulley  wheels,  and  a 
motor.  Above  the  drum  were  the  knives,  which  were  so  close  to 
the  drum  that,  when  a  hide  was  placed  on  it,  they  would  remove  the 
fleshings  from  it.  This  was  incased  in  a  box,  so  that  the  refuse  matter 
would  not  fly  from  the  machine.  The  power  used  was  electricity 
The  power  was  turned  on  or  off  the  machine  at  a  switch  on  the  wall, 
5  or  6  feet  from  the  back  of  the  machine.  The  quantity  of  power  was 
regulated  by  a  drum  6  or  8  inches  long,  just  below  the  switch.  The 
power  was  put  upon  the  drum  by  a  clutch,  which  was  operated  by  a 
lever  on  the  right  and  in  front  of  the  drum.  The  pulley  and  shafting 
would  revolve  loose  until  this  clutch  was  thrown  in,  when  the  drum 
would  revolve  toward  the  operator.  On  the  morning  of  the  accident 
the  foreman  in  charge  of  the  beamhouse  found  the  machine  out  of  or- 
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der,  Foote,  the  workman  who  had  charge  of  the  operation  of  the  ma- 
chine in  the  ordinary  operation  of  fleshing,  went  to  the  plaintiff's  in- 
testate and  reported  that  the  machine  was  out  of  order,  and  deceased 
came  to  repair  it.  The  deceased  was,  and  for  a  year  previous  had  been, 
the  master  machinist  or  general  repairman  in  charge  of  all  the  ma- 
chines, some  75  in  number,  in  the  defendant's  tannery.  The  deceased 
had  been  in  the  habit  of  fixing  this  machine  when  out  of  repair,  and  had 
frequently  fixed  it.  The  deceased,  upon  arrival  at  the  machine,  went 
to  the  rear.  At  this  time  the  power  was  on,  but  the  drum  was  not  re- 
volving ;  the  clutch  not  having  been  thrown  in.  Up  to  this  point  there 
is  practically  no  dispute  as  to  the  occurrence,  and  it  is  not  disputed  that 
about  this  time  the  deceased  undertook  either  the  examination  or  re- 
pair of  the  machine,  and  a  little  later  placed  his  head  within  the  open- 
ing in  the  drum.  Foote,  the  operator  in  charge,  thought  Austin  told 
him  to  start  the  drum,  as  it  was  a  little  high ;  the  inference  being  that 
it  was  necessary  to  change  the  location  of  the  opening,  so  that  the  re- 
pairs could  be  more  conveniently  made.  Foote  went  to  the  front  of  the 
machine  and  operated  the  lever  which  threw  the  clutch  in,  and  the  de- 
ceased was  heard  to  utter  a  cry,  and  was  soon  after  found  at  the  rear 
of  the  machine,  injured  fatally,  having  been  struck  by  the  revolving 
drum ;  he  having  his  head  and  shoulders  in  the  opening  at  the  time  the 
power  was  turnwl  on.  Foote  had  been  in  the  employ  of  the  defendant 
about  a  year  and  a  half,  operating  this  machine.  Plaintiff's  intestate 
had  been  in  the  employ  of  the  defendant  during  this  time,  and  was 
accustomed  to  repairing  this  and  other  machines  as  they  became  out 
of  order.  Foote,  the  operator,  was  a  Pole,  and  it  is  claimed  on  be- 
half of  the  plaintiff  that  his  knowledge  of  the  English  language  was  so 
imperfect  that  he  was  unable  to  understand  directions  that  were  given 
to  him;  that,  by  reason  of  his  imperfect  understanding  of  the  lan- 
guage, he  misunderstood  the  direction  given  by  Austin,  and  started 
the  machine,  causing  Austin's  death.  A  witness  for  the  plaintiff  testi- 
fied, under  objection,  that  some  20  to  25  minutes  after  the  accident, 
and  upon  regaining  consciousness,  the  deceased  said,  "Billy,  Billy,  I 
told  you  not  to  start  the  machine." 

The  negligence  of  the  defendant  is  predicated  upon  two  propositions : 
First,  in  failing  to  use  reasonable  care  to  make  and  enforce  proper  and 
suitable  rules  for  the  safety  of  its  employes ;  and,  second,  in  employing 
Foote  to  operate  the  machine,  he  being  incompetent  by  reason  of  his 
failure  to  understand  the  English  language. 

As  to  the  first  proposition  the  court  was  asked  to  charge : 

"That  If  Austin,  knowing  that  defendant  had  not  made  and  promulgated 
a  rule  that  no  machine  should  be  started  while  it  was  being  repaired,  yet  nev- 
ertheless continued  his  employment,  that  such  continuance  in  his  employment 
amonnted  to  a  consent  upon  his  part  to  incur  the  risk  to  which  he  was  there- 
by exposed,  if  any,  and  dispensed  with  the  duty,  If  any,  of  the  defendant  to 
make  and  promulgate  such  a  rule." 

This  was  charged,  and  no  exception  appears  thereto  in  the  record, 
so  that  this  becomes  the  law  of  the  case,  and,  under  the  facts  as  they 
appear,  the  jury  must  have  found  upon  this  proposition  against  the  con- 
tention of  the  plaintiff,  or,  if  otherwise,  the  finding  was  unsupported 
by  the  evidence.    But  beyond  this,   we  think   the  danger  to   one 
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repairing  a  machine  of  this  kind  while  in  operation  is  so  open  and 
apparent  that  a  rule  for  the  government  of  employes  in  that  particular 
is  not  called  for.  As  was  said  in  Ehenfried  v.  Lackawanna  Iron  & 
Steel  Company,  89  App.  Div.  130,  85  N.  Y.  Supp.  57,  it  would  be 
simply  a  rule  that  an  employe  should  not  do  an  act  which  would  neces- 
sarily and  obviously  do  an  injury  to  another  employe,  and  the  master 
is  not  bound  to  promulgate  rules  under  such  circumstances. 

The  other  proposition  which  the  plaintiff  has  urged  with  a  great  deal 
of  force  is  that  defendant  was  guilty  of  negligence  in  employing  Foote^ 
who,  by  reason  of  his  ignorance  of  the  language,  was  unable  to  under- 
stand directions  for  the  operation  of  the  machine.  And  beyond  this 
comes  the  consideration  of  the  contributory  negligence  of  the  de- 
x:eased. 

The  deceased  was  a  machinist,  and,  by  all  fair  inferences,  must 
have  known  the  dangerous  character  of  the  work,  namely,  that,  with 
the  power  turned  on  the  machine,  the  simple  operation  of  the  lever 
would  set  the  drum  in  revolution,  and  necessarily  injury  would  re- 
sult to  one  whose  body  was  within  the  opening  of  the  drum.  It  would 
have  been  a  very  easy  matter  to  have  turned  the  power  off  entirely, 
so  that  the  repairs  could  have  been  made  with  greater  safety  to  the 
mechanic.  * 

We  think  the  fact  that  the  operator  of  the  machine  did  not  have 
full  control  of  the  English  language  was  not  suiBcient  to  render  the 
defendant  liable  for  the  death  of  plaintiff's  intestate.  The  operator 
had  been  in  charge  of  this  machine,  and,  so  far  as  the  evidence  shows, 
was  able  to  operate  it,  and  had  operated  it  for  a  long  time  before  the 
accident. 

It  was  stipulated  upon  the  trial  that  it  was  the  duty  of  Austin  to 
repair  this  machine  whenever  it  was  reported  to  him,  or  whenever  it 
came  to  his  attention  in  any  manner.  This  placed  the  machine  for 
the  time  being  in  the  care  of  Austin,  the  mechanic ;  and  it  was  not 
part  of  Foote's  duty,  so  far  as  the  record  appears,  to  run  the  machine 
or  control  it  during  the  time  that  Austin  was  engaged  in  its  repair. 
Austin  had  been  a  fellow  employe  of  Foot e  for  more  than  a  year; 
was  familiar  with  the  entire  situation,  including  Footers  lack  of 
knowledge  of  the  English  language.  With  full  control  of  the  ma- 
chine, he  left  the  power  on,  and  gave  instructions  to  Foote  either  to 
start  the  machine,  or  not  to  start  the  machine.  He  thereby  took  the 
risk  of  his  own  action,  and  defendant  cannot  be  rendered  liable  there- 
for. He  for  the  time  being  had  authority  and  control  over  the  ma- 
chine, and  could  have  shut  off  the  power  entirely  and  made  his  re- 
pairs with  safety.  He  could  have  said  nothing  to  Foote,  but  con- 
cededly  he  did  say  something  to  him,  giving  him  some  directions  as 
to  the  power.  Foote  says  he  understood  him  to  say  to  start  the  ma- 
chine, while,  according  to  the  statement  admitted  in  evidence,  he  said 
not  to  start  the  machine.  In  either  event,  he  acted  with  full  knowl- 
edge of  the  situation,  and  must  be  held  to  have  assumed  the  risk, 
which  was  as  apparent  and  open  to  him  as  to  the  defendant.  If  there 
was  danger  to  be  apprehended  from  the  lack  of  knowledge  of  the  lan- 
guage on  the  part  of  Foote,  this  lack  of  knowledge  was  just  as  appar- 
ent to  Austin,  and  had  been  known  to  him  just  as  long,  as  to  the  de- 
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fendant,  and  his  continuance  in  the  employment  with  this  servant 
was  an  assumption  of  the  risk  of  any  danger  growing  out  of  it. 
The  court  was  asked  to  charge : 

TThat  If  Austin  knew  from  his  association  and  work  with  Foote  or  other^ 
wise,  or  should  have  known  of  Foote's  unfamlUarlty  of  the  English  lansruage, 
but  notwithstanding  this  continued  to  work  with  him  without  complaint,  he 
assmned  the  risk  of  Injury  arising  therefrom,  and  the  plaintiff  cannot  re- 
coTer." 

This  was  refused,  and  an  exception  duly  taken. 

There  is  no  evidence  anywhere  in  the  case  that  any  complaint  had 
ever  been  made  to  the  defendant  that  Foote  was  incompetent  by  rea- 
son of  his  alleged  imperfect  knowledge  of  the  language,  and,  as  in- 
dicated above,  this  imperfection  must  have  been  as  well  known  to 
Austin  as  to  the  defendant;  and  if  he,  without  making  any  com- 
plaint, undertook  to  have  Foote  assist  him  in  making  repairs,  he  as- 
sumed whatever  risk  there  was  in  the  situation.  Footers  employment 
was  in  the  operation  of  the  machine  in  its  ordinary  working,  and 
there  is  no  complaint  that  he  was  not  competent  to  perform  the  duty 
for  which  he  was  employed.  It  was  not  his  duty  to  assist  in  the  re- 
pairing of  the  machine,  and,  so  far  as  he  did  take  part  in  it,  it  was 
at  the  invitation  of  the  deceased,  and  was  no  part  of  the  duty  for 
which  he  was  employed  by  the  defendant.  It  would  appear,  rather,, 
that  whatever  he  did  was  at  the  suggestion  of  the  deceased,,  and  in 
aiding  him  in  the  performance  of  his  (the  deceased's)  duty.  When 
Austin  began  the  repair  of  the  machine,  the  control  of  the  power  was 
within  his  sight  and  reach,  at  the  rear  of  the  machine,  and  it  would 
seem  that  ordinary  caution  would  have  prompted  him  to  stop  the 
machine  entirely  before  placing  himself  in  a  position  where  he  might 
be  injured  by  its  revolution.  Why  he  should  not  have  done  this, 
rather  than  to  rely  upon  instructions  to  one  who,  it  is  now  claimed, 
could  not  understand  the  language,  and  whose  deficiency  in  this  re- 
spect was  well  known  to  him  (Austin),  is  without  explanation.  It 
seems  that  the  explanation  of  this  unfortunate  accident  is  that  the  sit- 
uation appeared  to  Foote  to  be  such  that  it  was  necessary  to  turn 
the  drum  in  order  to  get  at  the  spot  that  needed  repairs,  and  he  so 
understood  his  instructions.  The  deceased  placed  his  head  within 
the  drum,  not  expecting  that  it  would  revolve ;  either  relying  upon 
Foote's  knowledge  of  the  situation,  or  through  some  miscalculation 
as  to  the  revolving  of  the  drum,  neither  of  which  situations  was. 
caused  by  any  negligence  which  can  be  imputable  ta  the  defendant. 
Foote  knew  that  the  deceased  was  near  the  opening,  and  it  is  hardly 
to  be  conceived  that  he  would  have  started  the  machine,  had  he 
known  that  the  deceased  was  in  a  position  of  danger.  It  is  an  acci- 
dent which  has  happened  through  misunderstanding,  but  one  which 
might  have  happened,  had  Foote  had  perfect  mastery  of  the  English 
language,  and  for 'which  the  defendant  cannot  be  held  liable. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  the  appellant  to  abide  the  event.  All  concur,  except  HIS- 
COCK,  J.,  who  dissents  only  from  that  part  of  the  decision  which 
places  the  reversal  upon  the  facts. 
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(96  App.  Div.  506.) 

ROCHEVOT  et  al.  Y.  WOLF. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    July  6,  1904.) 

1.  Sales— Ck)NTBAGT—BBBACH  of  Wabbanty—Remedibs  of  Pubchaseb. 

Where  defendant  contracted  to  furnish  a  refrigerating  plant  for  plain- 
tiff's brewery,  and  the  contract  provided  that,  If  the  plant  did  not  work 
according  to  the  guaranty,  defendant  would  remove  it  and  refund  any 
payment,  on  a  breach  of  the  guaranty  plaintiff  might  require  defendant 
to  remove  the  plant  and  refund  the  money, ,  and  on  refusal  plaintiff  might 
remove  the  plant  himself  and  sue  for  the  money  that  had  been  paid,  or 
he  could  retain  the  plant  as  his  own  property  and  sue  for  damages  for 
the  breach  of  guaranty. 

2.  Same— Action  by  Pttbchaseb—Gohflaint— Motion  to  Maice  Dbfinitb  and 

Cebtain. 

Where,  in  an  action  by  the  purchaser  of  the  plant  after  a  breach  of  the 
guaranty,  the  complaint  was  such  that  it  was  questionable  whether  plain- 
tiff was  suing  for  damages  for  the  breach  or  for  the  money  that  had  been 
paid,  defendant  could  protect  himself  against  surprise  by  a  motion  to  make 
the  complaint  more  definite  and  certain. 

3.  Bake— Compelling  Pabty  to  Elect  Remedy. 

Defendant  could  protect  himself  against  any  surprise  by  motion  at  the 
opening  of  trial  to  compel  the  plaintiff  to  elect  on  which  theory  he  would 
proceed. ' 

4.  Same— Choice  of  Remedies  by  Pubchaseb— Election— Waives. 

Defendant  contracted  to  place  a  refrigerating  plant  in  plaintiff's  brew- 
ery, and  it  was  agreed  that,  if  the  plant  did  not  work  as  guarantied,  de- 
fendant would  remove  the  plant  and  refund  any  money  which  had  been 
paid,  and  subsequently  plaintiff  served  on  defendant  a  notice  to  remove 
the  plant  and  refund  the  money;  certain  objections  to  the  plant  being 
specified  in  the  notice.  Held  that,  in  ai\  action  by  plaintiff  against  defend- 
ant for  damages  because  of  the  breach  of  guaranty,  plaintiff  was  confined 
to  the  objections  to  the  plant  specified  in  his  notice. 

5.  Sales— Bbeach  of  Wabbanty— Action  by  Pubchaseb— Damages. 

Where,  in  an  action  by  the  purchaser  of  a  refrigerating  plant  for  dam- 
ages for  breach  of  warranty,  the  court  gave  the  general  Instruction  that 
the  measure  of  damages  was  the  difference  between  the  value  of  the  plant 
as  it  was  and  as  it  was  represented  to  be,  but  there  was  evidence  that  the 
plant  could  be  put  in  proper  condition  by  the  expenditure  of  a  small  sum 
of  money,  it  was  error  to  refuse  to  charge  that  the  damages  would  not 
exceed  the  amount  necessary  to  be  expended  to  put  the  plant  in  proper 
condition. 

6.  Same— Evidence  as  to  Damages— Competency. 

In  an  action  by  the  purchaser  of  a  refrigerating  plant  for  damages  for 
breach  of  warranty,  the  value  of  the  plant  as  it  was  when  accepted  by 
plaintiff  was  arrived  at  by  evidence  showing  the  value  of  certain  portions 
of  the  plant,  which  plaintiff  had  used,  and  that  the  other  portions  were 
entirely  worthless.  Held,  that  the  admission  of  such  evidence  for  the  pur- 
pose of  arriving  at  the  damages  was  not  error. 

McLennan,  P.  J.,  and  Spring,  J.,  dissenting. 

Appeal  from  Trial  Term,  Erie  County. 

Action  by  Caroline  Rochevot  and  others,  as  executors  of  the  will  of 
George  Rochevot,  deceased,  against  Fred  W.  Wolf.  From  a  judgment 
in  favor  of  plaintiffs,  and  from  an  order  denying  a  new  trial,  defend- 
ant appeals.     Reversed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 
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Rogers,  Locke  &  Milburn  and  Frank  H.  Scott,  for  appellant. 
Brundage  &  Dudley,  for  respondents. 

WILLIAMS,  J.    The  judgment  and  order  should  be  reversed,  and 
a  new  trial  granted,  with  costs  to  appellant  to  abide  event. 

The  action  was  brought  upon  a  contract  for  the  construction  of  a 
refrigerating  plant  for  use  in  Mr.  Rochevot's  brewery,  in  the  dty  of 
Buffalo,  N.  Y.  The  original  contract  was  made  September  12,  1885. 
It  contained  a  full  description  of  the  plant,  and  a  guaranty  on  the  part 
of  the  defendant  that  it  would  do  the  work  prescribed  in  the  contract, 
and  an  agreement  that,  if  it  would  not  do  so,  the  defendant  would  re- 
move it  and  refund  any  money  paid  for  the  same.  Thereafter,  and 
prior  to  January  17,  1887,  the  plant  was  constructed  and  placed  in  the 
brewery.  It  failed  to  do  the  work  prescribed  in  the  contract  satisfac- 
torily, and  thereupon  a  new  contract  was  made,  permitting  the  defend- 
ant to  make  changes  in  the  construction,  so  that  it  would  do  the  work 
prescribed.  The  guaranty  in  the  original  contract  was  retained  and 
reiterated  in  the  new  contract.  The  changes  in  the  plant  were  made, 
but  it  was  still  claimed  that  the  guaranty  was  not  complied  with.  After 
some  correspondence  and  negotiations  the  defendant  was  finally  re- 
quested, by  a  writing  served  February  13,  1888,  to  remove  the  plant 
from  the  brewery  and  refund  the  money  paid  him  therefor.  This  re- 
quest was  not  complied  with.  Some  portions  of  the  plant  were  subse- 
quently removed  by  Mr.  Rochevot,  and  some  were  retained.  There 
had  been  paid  to  defendant  upwards  of  $25,000  for  the  plant.  Mr. 
Rochevot  died  in  January,  1897,  and  this  action  was  brought  in  June, 
1898.  The  plaintiffs  claimed  the  damages  for  breach  of  the  guaranty 
and  contract  were  the  amount  which  had  been  paid  defendant,  upwards 
of  $25,000.  The  jury  rendered  a  verdict  for  $16,600.  In  the  com- 
munication of  February  13,  1888,  requesting  the  removal  of  the  plant 
and  the  refunding  of  the  money  paid,  three  objections  to  the  plant 
were  specified.  Upon  the  trial  the  plaintiffs  were  permitted  to  give 
evidence  of  other  defects,  and  the  defendant  claims  this  was  error; 
that  the  plaintiffs  should  have  been  limited  in  their  proof  to  the 
three  objections  specified  in  the  paper  of  February  13,  1888 ;  that  all 
other  objections  were  waived. 

The  plaintiffs  had  two  remedies  for  the  alleged  breach  of  the  guar- 
anty and  contract:  (1)  They  could  require  the  defenclant  to  remove 
the  plant  and  refund  the  money,  as  he  had  agreed  to  do  by  the  express 
terms  of  the  contract  Upon  refusal  by  defendant  to  comply  with  this 
request,  tiie  plaintiffs  could  remove  the  plant  themselves  and  sue  for 
the  money  which  had  been  paid.  (2)  They  could  retain  the  plant  as 
their  own  property,  and  sue  for  damages  for  the  breach  of  the  guar- 
anty and  contract. 

There  is  controversy  between  the  parties  as  to  which  remedy  the 
plaintiffs  were  seeking  to  enforce  here.  The  defendant  claims  the 
complaint  was  to  recover  back  the  money  paid,  but  the  plaintiffs  claim 
the  action  was  brought  to  recover  damages  for  a  breach  of  the  guaranty 
and  contract.  The  court  permitted  the  trial  to  be  had  upon  plaintiffs' 
theory,  and  apparently  the  complaint  alleged  all  the  facts  necessary 
to  constitute  such  a  course  of  action.    A  recovery  could  have  been 
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had,  very  likely,  upon  the  complaint  for  either  cause  of  action.  The 
defendant  could  have  protected  himself  against  surprise  at  the  trial 
by  motion  before  the  trial  to  make  the  complaint  more  definite  and 
certain,  or  by  motion  at  the  opening  of  the  trial  to  compel  the  plain- 
tiffs to  elect  upon  which  theory  they  would  proceed. 

The  paper  of  February  13,  1888,  was  apparently  served  for  the  pur- 
pose of  laying  a  foundation  for  a  suit  to  recover  back  the  money  paid. 
It  was  unnecessary  to  serve  such  a  paper,  for  the  purpose  of  a  suit  to 
recover  damages  for  a  breach  of  guaranty  and  contract.  The  plain- 
tiffs must  have  abandoned  their  effort  to  recover  back  the  money  paid,^ 
because  various  parts. of  the  plant  were  retained  and  used  for  a  long 
time.  They  could  not  keep  and  use  the  property,  or  a  portion  of  it, 
and  still  recover  back  money  paid  for  the  whole  plant.  The  paper  was 
served,  however,  calling  upon  the  defendant  to  remove  the  plant  and 
refund  the  money  paid,  and  the  paper  specified  the  three  respects  in 
which  the  plant  failed  to  comply  with  the  guaranty  and  contract.  The 
defendant  was  then  called  upon  to  determine  whether  he  would 'com- 
ply with  the  request,  or  subject  himself  to  litigation  with  reference  to 
the  matter.  Under  the  authorities  it  would  seem  that,  in  deciding 
which  course  he  would  adopt,  he  had  a  right  to  rely  upon  the  defects 
in  the  plant  specified  in  the  paper  served  as  the  only  defects  he  would 
have  to  litigate,  and  that  all  others  would  be  regarded  as  waived. 
Littlejohn  v.  Shaw,  159  N.  Y.  188,  53  N.  E.  810 ;  Oakland  Sugar  Mill 
Co.  V.  Wolf  Co.,  118  Fed.  240,  55  C.  C.  A.  93;  Railway  Co.  v.  Mc- 
Carthy, 96  U.  S.  258,  24  L.  Ed.  693.  The  defendant  was  fairly  ap- 
prised by  the  paper  served  that  he  must  comply  with  the  request  made, 
or  litigation  would  follow  He  was  not  notified  what  form  of  action 
would  be  adopted.  He  took  his  chances  of  whatever  attack  the  plain- 
tiffs might  make  upon  him,  if  he  refused  to  comply  with  the  request. 
He  had  a  right  to  rely  upon  the  plaintiffs'  statement  of  the  defects 
specified  in  deciding  what  he  would  do,  and  to  regard  all  others,'  if 
any  existed,  as  waived. 

The  plaintiffs'  counsel  seeks  to  distinguish  the  cases  above  referred 
to,  and  claims  they  have  no  application  to  such  an  action  as  this,  to 
recover  damages  for  breach  of  an  express  guaranty  and  contract. 
We  see  no  reason  for  the  distinction  claimed.  If  this  action  had  been 
to  recover  back  the  money  paid,  the  waiver  would  certainly  have  ex- 
isted, because  the  notice  was  aimed  directly  at  that  form  of  relief.  In- 
asmuch as  defendant  was  called  upon  to  determine  whether  he  would 
subject  himself  to  attack  in  any  form  of  action  by  failing  to  comply  with 
the  request,  it  would  seem  that  the  waiver  would  exist  in  the  one  form 
of  action  as  well  as  the  other.  Norton  v.  Dreyfus,  106  N.  Y.  90,  94, 
95,  12  N.  E.  428,  cited  by  plaintiffs'  counsel  does  not  seem  to  involve 
this  question  of  waiver  at  all.  No  authority  is  cited  which  holds  that 
this  rule  as  to  waiver  does  not  apply  to  such  a  case  as  this.  It  seems 
to  us  that  the  rule  is  so  applicable.  The  evidence  of  other  defects  than 
those  specified  in  the  paper  of  February  13,  1888,  was  therefore  im- 
proper, and  should  not  have  been  submitted  to  the  jury.  This  error 
requires  a  reversal  of  the  judgment  and  order. 

It  is  said  by  defendant  that  it  was  error  to  submit  to  the  jury  the 
question  as  to  whether  the  plaintiffs   furnished,  as  they  had  agreed  to 
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do,  an  adequate  supply  of  water  of  the  proper  temperature;  that 
there  was  no  evidence  that  such  supply  of  water  was  furnished. 
We  cannot  consent  to  this  claim.  There  was  a  great  amount  of  evi- 
dence given  relating  to  this  subject,  the  court  fairly  submitted  it  to 
the  jury,  and  we  think  the  jury  were  authorized  to  find,  as  they  ap- 
parently did,  that  the  supply  of  water  was  adequate,  and  that  want  of 
such  supply  was  not  the  cause  of  the  failure  of  the  plant  to  do  the  work 
required  by  the  contract  between  the  parties. 

We  are  of  the  opinion  that  error  was  committed  by  the  court  in  its 
charge  with  reference  to  the  subject  of  damages.  The  general  rule 
was  properly  laid  down  in  the  body  of  the  charge,  viz. :  The  differ- 
ence between  the  value  of  the  plant  as  it  was  and  as  it  was  represented 
to  be.  At  the  close  of  the  charge,  however,  the  defendant  requested 
that  it  be  charged  in  effect  that,  if  the  defective  condition  of  the  plant 
could  be  corrected  by  the  expenditure  of  a  small  sum  of  money,  the 
damages  would  not  exceed  the  amount  so  necessary  to  be  expended, 
and  this  the  court  refused.  There  was  a  basis  in  the  evidence  for 
the  finding  of  fact  suggested,  and,  this  being  true,  the  conclusion  must 
follow,  as  requested.  Bates  v.  Fish  Brothers'  Wagon  Co.,  50  App. 
Div.  38,  63  N.  Y.  Supp.  649;  Id.,  169  N.  Y.  587,  62  N.  E.  1094; 
Manufacturing  Company  v.  Phelps,  130  U.  S.  520,  9  Sup.  Ct  601, 
32  L.  Ed.  1035.     As  said  in  the  Bates- Wagon  Co.  Case : 

"What  It  win  coat  to  bring  the  plant  up  to  the  full  measure  of  the  ♦  ♦  » 
gnaranty,  cover  the  loss,  ♦  ♦  ♦  and  is  in  effect  making  the  basis  of  the 
damages  the  difference  between  the  actual  value,  and  the  value  if  it  had  cor- 
responded to  the  guaranty.  The  measure  is  no  more  speculative  than  the  opin- 
ion of  the  witness  in  any  case  who  fixes  a  value  upon  an  article  of  this  cum- 
brous kind  in  actual  use."    (A  steam  heating  plant) 

And  in  Manufacturing  Co.-Phelps  Case : 

"The  rule  of  damages  adopted  by  the  court  below  of  deducting  from  the  con- 
tract price  the  reasonable  cost  of  altering  the  construction  and  setting  of  the 
machinery,  so  as  to  make  it  conform  to  the  contract,  is  the  only  one  that  will 
do  full  full  justice  to  'both  parties,  and  is  in  accordance  with  the  decisions 
upon  similar  contracts." 

The  court  should  have  given  the  defendant  the  benefit  of  this  rule,, 
and  a  refusal  to  do  so  was  an  error  which  requires  the  reversal  of  the 
judgment  and  order. 

It  is  said  by  defendant  that  there  was  no  proper  evidence  upon  which' 
the  jur)'  could  assess  the  damages  under  the  charge  of  the  court,, 
even  if  the  charge  was  correct.  The  first  element  in  the  rule  of  dam- 
ages, the  value  of  the  plant  as  represented,  was  the  contract  price, 
$28,000.  The  other  element,  the  value  of  the  plant  as  it  was  when  ac- 
cepted by  the  plaintiffs,  was  arrived  at,  not  by  giving  proof  of  such 
value  of  the  whole  plant,  as  a  plant,  but  by  showing  the  value  o£ 
certain  portions,  which  the  plaintiffs  used,  as  $7,000,  and  that  the  other 
portions  were  entirely  worthless.  While  this  was  a  peculiar  way  of 
arriving  at  the  second  element  in  the  rule  of  damages,  yet  we  cannot  see 
why  it  was  erroneous.  The  witnesses  might  have  been  asked  the 
general  question  of  the  value  of  the  plant  as  it  was,  and  have  given  the 
answer  $7,000,  and  when  inquired  of  as  to  the  method  of  arriving 
at  such  result,  could  have  answered  that  they  allowed  full  value  for 
89  N.Y.S.— 10 
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certain  parts  and  nothing  for  the  others,  which  were  worthless.  The 
whole  matter  in  either  event  would  be  for  the  determination  of  the  jury. 

The  evidence  tended  to  show  the  damages  were  $21,000.  The  jury 
evidently  regarded  the  parts  of  the  plant  thrown  away  as  worthless  of 
some  value,  because  they  rendered  a  verdict  of  only  $16,500.  It  would 
seem,  therefore,  that  they  found  the  value  of  the  plant  as  it  was  to  have 
been  $11,500  instead  of  $7,000,  as  stated  by  the  witnesses. 

We  conclude,  therefore,  that  the  judgment  and  order  should  be  re- 
versed, and  a  new  trial  granted,  with  costs  to  appellant  to  abide  event, 
upon  questions  of  law  only;  the  facts  having  been  examined,  and  no 
error  found  therein.  All  concur  except  McLENNAN,  P.  J.,  and 
SPRING,  J.,  who  dissent. 

HISCOCK,  J,  I  concur  in  a  reversal  of  the  judgment  appealed  from 
upon  the  ground  first  stated  and  reviewed  in  the  opinion  of  Justice 
WILLIAMS,  namely,  that  it  was  error  to  receive  evidence  upon  the 
trial  of  alleged  defects  in  the  plant  supplied  by  defendant,  other  than 
those  mentioned  in  the  notice  of  February  13,  1888.  Defendant  does 
not  question  that,  if  the  plant  was  not  in  accordance  with  the  agreement, 
and  therefore  defective,  plaintiffs'  testator  was  entitled  to  either  of 
two  remedies.  He  might  insist  upon  the  relief  specifically  provided 
for  in  the  agreement — ^that  defendant  should  take  out  the  machinery 
and  return  the  purchase  price  thereof,  or  he  might  resort  under  gener- 
al principles  of  law  to  an  action  for  breach  of  warranty. 

PlaintiflFs'  testator  by  his  conduct,  and  plaintiffs  by  their  argument 
upon  this  appeal,  seem  to  concede  that,  as  a  basis  for  the  first  manner  of 
relief,  it  was  necessary  to  serve  a  notice  specifying  defects  and  calling 
upon  defendant  for  fulfillment  of  his  obligations  to  return  the  purchase 
money.  Upon  the  other  hand,  it  was  not  necessary,  as  a  prerequisite 
to  an  action  for  breach  of  warranty,  to  serve  such  a  notice.  Under 
these  circumstances,  the  question  is  whether,  in  this  action  for  breach 
of  warranty,  plaintiffs  are  limited  to  an  assertion  of  the  defects  speci- 
fied in  the  notice  which  their  testator  did  elect  to  serve.  Various  lines 
of  cases,  of  which  many  have  been  cited,  are  familiar,  holding  that  a 
person  at  the  time  stating  certain  reasons  for  his  conduct  is  thereafter 
limited  to  such  reasons  so  stated  as  a  subsequent  justification  for  such 
conduct.  Familiar  illustrations  of  such  cases  are  those  of  a  vendee  re- 
fusing to  accept  goods  tendered  to  him  in  pursuance  of  a  contract, 
or  of  a  person  refusing  to  accept  a  tender  of  money  or  of  a  deed,  or  of 
a  person  refusing  to  perform  some  contract  obligation.  While  the 
principle  confining  such  a  person  in  subsequent  litigation  to  the  reasons 
stated  by  him  at  the  time  sometimes  is  said  to  be  based  upon  the  rule 
of  waiver  and  at  others  upon  the  rule  of  estoppel,  the  element  of  estop- 
pel is  frequently,  at  least,  involved.  The  vendor  of  the  goods,  or  the 
person  making  tender  or  demanding  fulfillment  of  a  contract  obligation, 
has  a  right  to  rely  upon  the  reasons  given  by  the  opposite. side  for  his 
refusal  to  act,  and  by  such  reasons  to  govern  his  conduct  in  deciding 
what  he  will  do.  While  these  cases,  which  upon  the  theory  of  waiver 
or  estoppel  forbid  a  person  subsequently  to  change  or  add  to  his  rea- 
sons and  grounds  of  action,  most  frequently  arise  where  a  person  is 
making  an  excuse  for  not  meeting  some  obligation  of  the  kind  men- 
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lioned  then  present,  I  see  no  reason  why  the  principles  of  them  should 
not  be  applicable  to  the  case  at  bar. 

If  the  plant  supplied  by  defendant  was  in  fact  defective,  he  must  be 
assumed  to  have  known  that  plaintiff's  testator  had  a  right  to  invoke 
against  him  either  of  the  forms  of  relief  already  referred  to.  The 
vendee  might  compel  him  to  take  out  the  plant  and  return  the  purchase 
money,  or  he  might  subject  him  to  what  has  proved  to  be  the  harsher 
form  of  relief,  of  recovering  in  effect  a  large  proportion  of  the  purchase 
price,  while  at  the  same  time  he  retained  and  treated  as  valueless  a 
large  proportion  of  the  plant.  If  the  plant  was  in  truth  defective,  de- 
fendant might  very  well  prefer  to  refund  the  purchase  price  and  get 
back  the  machinery,  which  was  expensive  and  which,  though  ineificient 
in  the  Rochevot  brewery,  might  be  of  use  and  value  elsewhere,  rather 
than  to  subject  himself  to  a  litigation  in  the  form  of  an  action  for  breach 
of  warranty,  wherein  the  vendee  would  recover  what  was  equivalent 
to  the  purchase  price  of  the  machinery,  and  defendant  would  not  re- 
cover his  pipes  and  tanks.  When  the  vendee  served  upon  defendant 
the  notice  in  question,  he  placed  before  the  latter  the  necessity  of  de- 
ciding, under  all  of  these  considerations,  what  he  would  do — whether 
he  would  refund  the  purchase  price  and  secure  the  return  of  his  plant, 
or  whether  he  would  subject  himself  to  the  liability  and  expense  of 
litigation  and  the  possibility,  quite  thoroughly  realized  in  the  present 
result  of  this  action,  of  losing  a  large  proportion  both  of  the  purchase 
money  and  of  his  machinery.  The  notice  of  plaintiffs'  testator  called 
upon  defendant  to  take  action  of  some  kind.  In  deciding  what  that 
action  should  be,  I  think  that  defendant  had  a  right  to  rely  upon  the 
terms  of  the  notice,  and  that  plaintiffs  are  estopped  from  now  alleging 
other  defects  which,  if  then  specified,  might  have  led  defendant  to  take 
another  or  different  course.  The  notice  was  prepared  with  care  and 
deliberation,  and  after  a  full  opportunity  to  inspect  and  examine  the 
machinery  and  to  test  its  results  by  the  requirements  of  the  contract; 
and  it  seems  to  me  that  there  is  no  hardship  or  injustice  in  holding  that 
defendant  had  a  right  to  assume  that  it  stated  all  of  the  defects  claimed 
to  exist,  and  to  base  his  decision  upon  and  measure  his  conduct  by  such 
statement 

It  does  not  seem  to  me  that  plaintiffs  are  relieved  from  the  applica- 
tion of  such  a  rule  because,  as  stated,  there  was  no  original  necessity 
for  serving  such  a  notice  as  this  as  a  basis  for  this  action.  When  the 
demand  and  notice  was  served  upon  him,  defendant  was  compelled  to 
decide  whether  he  should  comply  therewith,  or  whether  he  should  sub- 
ject himself  to  all  of  the  liabilities  which  might  flow  from  a  refusal  so  to 
do,  and  of  which  the  possibility  of  this  action,  with  its  attendant  re- 
sults, was  one.  I  think,  as  matter  of  law,  we  must  assume  that,  if  the 
vendee  had  stated  in  his  notice  all  of  the  defects  urged  upon  the  trial, 
the  defendant  might  have  been  unwilling  to  subject  himself  to  this  liti- 
gation and  the  disastrous  results  to  him  which  have  flowed  therefrom, 
and  that  the  testator,  by  the  notice  having  influenced  him,  is  now 
estopped  from  taking  a  different  position.  The  argument,  advanced  by 
the  learned  counsel  for  the  respondent,  that  here  was  an  express  war- 
ranty which  survived  and  was  not  waived  by  acceptance,  does  not 
seem  to  be  applicable  to  this  question.     The  principles  and  decisions  in- 
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voked  by  him  treat  of  the  question  of  a  waiver  of  defects  by  mere  ac- 
ceptance of  goods,  and  hold  that  such  waiver  does  not  prevail  in  the 
case  of  express  warranty.  That  is  an  entirely  different  and  distinct 
question  from  that  involved  in  this  case. 


(96  App.  Div.  2(J2.) 

ROSEN  v.  WARD  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department    July  18,  1904.) 

1.   EXECUTOBS— DlSOHABOS— ACCOUNTINO— TBUST  FUND. 

Where  executors  of  a  deceased  trustee  have  had  their  discharge  under 
the  surrogate's  decree,  and  accounted  for  and  distributed  all  of  the  assets 
of  the  estate  which  came  into  their  hands,  they  cannot  be  required  to  ac- 
count further  in  an  executorial  capacity  as  to  a  trust  declared  by  testa- 
tor, in  the  absence  of  proof  of  any  claim  which  would  show  either  knowl- 
edge on  their  part  of  the  existence  of  a  trust  fund,  or  that  any  such  fund 
ever  came  into  their  hands,  or  that  they  had  any  assets  out  of  which  on- 
liquidated  claims  against  the  fund  could  be  paid. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Jacob  Rosen,  as  trustee  in  the  place  and  stead  of  George 
Bliss,  deceased,  against  J.  Langdon  Ward  and  another,  executors  of 
the  estate  of  George  Bliss,  deceased.  From  an  interlocutory  judg- 
ment for  plaintiff,  defendants  appeal.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH- 
LIN,  O'BRIEN,  and  LAUGHUN,  JJ. 

J.  Langdon  Ward,  for  appellants, 
Michael  Schaap,  for  respondent 

O'BRIEN,  J.  There  is  no  serious  dispute  between  the  parties  as 
to  the  facts,  and  they  may  be  therefore  briefly  summarized  so  as  to 
present,  among  others,  the  precise  questions  upon  which  we  think 
this  appeal  should  turn: 

Ernest  Gr  Stedman  and  his  wife  conveyed  to  George  Bliss  during 
his  lifetime,  by  deed,  dated  April  30,  1891,  certain  lots  of  land  in  Ja- 
maica, Queens  county,  subject  to  two  mortgages — one  for  $11,000, 
and  the  other  for  $8,000.  On  May  7,  1891,  Bliss  declared  in  writing 
that  he  held  the  property — 

"Upon  the  uses  and  trusts  following,  that  is  to  say :  To  sell  the  same  or  any 
part  thereof  for  cash  or  upon  credit  and  to  convey  the  same  and  receive  the 
proceeds,  rents,  profits  and  income  of  the  same,  and  to  apply  the  same  (1st) 
to  the  necessary  and  proper  expenses  in  managing  and  developing  the  said 
property  and  selling  the  same  advantageously,  together  with  taxes  and  assess- 
ments thereon ;  and  (2nd)  to  the  payment  of  the  principal  and  interest  of  the 
indebtedness  secured  by  the  two  mortgages  described  in  said  deed,  and  to  the 
further  indebtedness  of  $4,489.86  advanced  and  to  be  advanced  by  said  George 
Bliss,  and  to  distribute  the  surplus,  if  any,  pro  rata  to  the  persons  who  shall 
produce  certificates  signed  by  the  said  Bliss  as  Trustee  of  their  interest  in 
said  property  and  in  the  surplus  to  arise  from  the  sale  thereof." 

Certain  certificates  of  interest  were  issued  by  George  Bliss  prior 
to  his  death,  which  occurred  on  September  1,  1897.  Previously,  on 
the  23d  day  of  December,  1896,  so  much  of  the  property  conveyed  to 
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Bliss  by  Stedman  as  had  not  been  already  disposed  of  was  sold  pur- 
suant to  judgments  in  actions  brought  for  the  foreclosure  of  the  two 
mortgages  mentioned  in  the  deed  from  Stedman  to  BHss,  and  in  the 
certificates  above  referred  to;  resulting  in  a  deficiency  in  each  case 
agjg^regating  together  the  sum  of  $5,974.89.  On  March  20,  1897,  Mr. 
Bliss  sent  a  statement  in  writing  of  his  dealings  with  the  property 
down  to  the  1st  of  January,  1897,  to  Mrs.  Kate  M.  Shaw,  one  of  the 
certificate  owners,  which  showed  a  balance  in  his  hands  of  $316.88, 
or,  if  the  Grosjean  purchase — ^which  was  some  property  purchased 
by  Bliss  and  adjoining  the  Stedman  property — be  eliminated,  there 
was  in  his  hands  $3,956.88.  As  against  this  amount,  we  have  the  de- 
ficiency judgments  for  which  he  was  hable  under  the  provisions  of 
the  judgments,  amounting  to  $5,974.85.  It  further  appeared  from 
the  deeds  of  the  referee  on  the  foreclosure  sales  that  Mr.  Bliss  pur- 
chased property  covered  by  one  of  the  foreclosed  mortgages,  and 
that  Henry  H.  Porter  bought  the  property  foreclosed  under  the  other 
mortgage.  Mr.  Porter,  who  at  the  time  of  the  trial  of  this  action  was 
one  of  the  executors  of  Mr.  Bliss,  has  since  died. 

There  is  no  serious  dispute  but  that  the  properties  were  purchased 
by  and  for  Mr.  Bliss,  and  his  attitude  thereafter  is  indicated  by  this 
extract  which  we  take  from  one  of  his  letters : 

'*Ab  I  purchased  the  property  on  the  foreclosure  sale,  if  I  treat  that  as  pur- 
cbased  for  myself  IndiylduaHy,  I  have  no  right  to  make  any  claim  on  account 
of  these  expenses  in  the  foreclosure,  but  if  the  property  may  still  be  treated 
as  held  for  you,  then  I  should  be  reimbursed  those  moneys  as  I  have  actually 
paid  out  the  money." 

Mrs.  Shaw  and  the  other  certificate  holders,  who  are  now  repre- 
sented by  the  plaintiff,  elected  to  regard  the  property  as  still  part  of 
the  trust  property ;  and  it  is  to  obtain  possession  of  this  realty,  to- 
gether with  any  moneys  resulting  from  the  sale  of  any  of  the  lands 
that  may  have  been  made  by  Mr.  Bliss,  that  the  plaintiff  brings  this 
action  against  the  defendants  for  an  accounting. 

Upon  the  trial  the  defendants  introduced  the  surrogate's  decree 
passing  their  accounts  as  executors,  and  in  terms  discharging  them, 
and  this  was  accompanied  by  the  executors'  statement  that  they  had 
no  funds  of  the  estate  in  their  hands,  having  complied  with  the  terms 
of  the  decree  as  to  distribution.  The  learned  judge  at  Special  Term 
concluded  that  the  defendant  executors  should  account  "for  all  the 
acts  and  doings  of  said  George  Bliss  as  such  trustee,  and  for  the 
acts  and  doings  of  said  defendants  as  executors  as  aforesaid  of  said 
George  Bliss,  deceased,  in  relation  to  said  trust  estate,"  and  it  is  from 
the  interlocutory  judgment  directing  such  account  and  a  reference 
that  this  appeal  is  taken. 

In  determining  the  propriety  of  the  interlocutory  judgment  as 
made,  we  deem  it  only  necessary  to  pass  upon  one  of  the  appellants' 
objections,  which  consists  of  the  contention  that,  as  against  them 
in  their  executorial  capacity,  and  upon  the  facts  appearing  at  the  tri- 
al, the  complaint  should  have  been  dismissed.  In  denying  this  mo- 
tion, and  in  the  opinion  of  the  learned  trial  judge,  reliance  was  placed 
upon  the  two  cases  of  Walton  v.  Walton,  4  Abb.  Dec.  512,  and  Squire 
▼.  Bugbee,  65  App.  Div.  429,  72  N.  Y.  Supp.  1023.    In  the  Walton 
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Case  it  was  held  that  an  administrator  de  bonis  non  can  maintain  an 
action  against  the  personal  representatives  of  an  executor  who  had 
died  without  applying  assets  collected,  to  compel  an  accounting  and 
delivery  of  such  assets.  Therein  a  demurrer  admitted  the  allegations 
of  the  complaint,  from  which  it  appeared  that  there  was  property  un- 
administered  of  the  original  testator  in  the  hands  of  the  defendant; 
and  hence  the  plaintiff,  as  administrator  de  bonis  non,  could  maintain 
an  action  to  recover  their  possession  for  the  purpose  of  administer- 
ing them.  And  in  Squire  v.  Bugbee,  supra,  it  was  held  that  the  re- 
siduary legatees  could  not  maintain  an  action  against  the  executor 
of  the  executor  of  their  deceased  testator,  but  that  an  administrator 
with  the  will  annexed  could  alone  bring  the  action.  The  principle  of 
both  cases  is  that  on  the  death  of  the  executor  or  administrator  the 
title  to  unadministered  assets  of  the  estate  passes  to  the  administra- 
tor de  bonis  non,  who  alone  was  entitled  to  its  possession. 

We  agree  with  the  learned  trial  judge  that  the  plaintiff,  as  the  trus- 
tee appointed  in  the  place  and  stead  of  George  Bliss,  deceased,  could 
maintain  an  action  against  proper  parties;  but  the  question  which 
we  are  called  upon  to  consider  is  whether,  upon  the  facts  here  appear- 
ing, such  action  could  be  brought  against  the  defendants,  who  were 
the  executors  of  the  deceased  trustee.  This  necessarily  involved  a 
determination  whether,  after  executors  have  accounted  and  been 
formally  discharged,  and  it  is  shown  that  they  have  no  assets  in  their 
hands,  they  can  be  compelled  to  account  not  alone  for  their  own  acts 
in  respect  to  such  of  the  trust  property  as,  without  notice  of  the  trust, 
came  into  their  hands,  and  has  been  distributed  under  the  decree  dis- 
charging them,  but  also  for  the  acts  of  the  deceased  trustee  in  refer- 
ence to  such  trust  property. 

The  executors  of  Mr.  Bliss  had  rendered  their  account,  and  a  decree 
formally  discharging  them  had  been  made,  and  it  further  appeared  that 
there  were  no  funds  or  property  of  his  estate  in  their  hands.  It  was 
not  shown  that  the  executors  received  any  of  the  trust  property  as  such, 
nor  that  they  had  any  notice  of  the  claims  of  the  certificate  holders  now 
represented  by  the  plaintiff.  On  the  contrary,  it  appeared  that  they 
had  duly  published  notices  for  the  presentation  of  claims,  and  no  one 
representing  any  beneficiary  or  certificate  holder  under  the  trust  pre- 
sented any  claim  down  to  the  time  that  the  decree  discharging  the  exec- 
utors was  entered. 

The  binding  force  and  effect  of  a  surrogate's  decree,  and  the  extent 
to  which  a  formal  discharge  acts  to  protect  the  executor  from  subse- 
quent attacks,  have  been  discussed  in  the  authorities ;  and,  while  none 
of  the  cases  in  which  the  question  has  been  raised  is  precisely  like 
the  one  at  bar,  they  are  instructive,  as  pointing  out  the  force  and  effect 
that  should  be  given  to  a  decree  discharging  executors.  In  Olmstead 
V.  Latimer,  9  App.  Div.  163,  41  N.  Y.  Supp.  44,  which  was  modified 
in  the  Court  of  Appeals  (158  N.  Y.  313,  53  N.  E.  6,  43  L.  R.  A.  685), 
but  not  upon  the  ground  we  are  discussing,  it  was  said : 

"The  fault  of  this  argument  lies  in  the  assumption  that  a  claim  against  a 
deceased  person  must  be  presented  to  the  administrator  during  the  advertised 
period,  or  otherwise  Is  barred.  Such  is  not  the  statute.  If  the  creditor  falls 
to  present  his  claim  in  time,  the  administrator  is  not  chargeable  with  assets 
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be  may  haye  paid  In  settlement  of  debts  or  have  distributed.  Code  Civ.  Proc. 
f  2718.  This  is  the  only  effect  of  such  a  failure.  Id.  §  1837.  The  creditor 
may  wait  as  long  as  he  pleases,  proyided  he  keeps  within  the  statute  of  lim- 
itation, and  then  proceed  against  the  next  of  kin  or  heirs  at  law  if  there  be 
a  deficiency  in  person." 

And  in  Mahoney  v.  Berahard,  46  App.  Div.  499,  63  N.  Y.  Supp.  642, 
this  court  said : 

•The  applicants  also  contend  that  the  executorships  created  by  the  will  of 
the  stockholders  Clausen  and  Cardwell  were  ended  by  the  surrogate's  settle- 
ment of  the  accounts  of  their  executors.  This  view  is  also,  we  think,  errone- 
^as.  Section  2742  of  the  Code  of  Civil  Procedure  provides  what  shall  be  the 
effect  of  the  judicial  settlement  of  an  executor's  account  Ills  final  discharge 
iB  not  in  terms  provided  for.  Nor  was  it  here  decreed.  It  is  true  that  when 
executors,  under  a  surrogate's  decree  upon  their  accounting,  turn  over  to  them- 
selves, as  trustees,  the  balance  of  the  estate  found  to  be  in  their  hands,  it  Is 
tantamount  to  a  discharge  with  respect  to  the  property  so  turned  over.  But 
the  executorial  functions  are  not  absolutely  determined  thereby,  and  we  can- 
Dot  at  all  agree  to  the  appellants*  proposition  that  thus  'the  executors  become 
nonexistent'  They  were,  in  legal  intendment,  discharged  pro  tanto.  'Other 
assets,'  however,  as  Mr.  Redfield,  in  his  work  on  the  Law  and  Practice  of  Sur- 
rogates' Courts  (4th  Ed.)  p.  788,  correctly  says,  'may  be  realized  and  new  lia- 
bilities incurred,  and  as  to  those  the  executorial  duty  continues.' " 

These  decisions,  in  effect  construing  the  provisions  of  .the  Code  of 
Civil  Procedure  bearing  upon  the  subject,  show  that  with  respect  to 
property  turned  over  to  creditors  and  beneficiaries  as  provided  in  a  de- 
cree, and  with  respect  to  the  administrator  of  the  estate  up  to  the  entry 
of  a  decree,  the  decree  is  binding,  and  to  that  extent  is  ?l  discharge. 
The  decree,  however,  is  not  the  termination  or  ending  of  the  executorial 
duties,  in  the  sense  or  to  the  extent  that,  with  respect  to  other  assets 
that  may  be  realized,  and  in  connection  with  which  new  liabilities  may 
be  incurred,  executors  may  not  be  compelled  to  account.  In  Redfield 
on  Practice  in  Surrogates'  Courts,  §  1077,  it  is  said: 

"As  a  general  rule,  where  an  account  of  an  executor  has  been  judicially  set- 
tled, it  may  be  presumed  that  he  has  accounted  for  all  property  that  came  Into 
his  hands,  and  a  party  who  seeks  to  compel  a  further  accounting  should  pre- 
sent a  clear  case  before  the  application  will  be  granted." 

In  the  case  at  bar  we  are  not  required  to  rely  upon  any  presumption, 
because  the  uncontradicted  evidence  is  that  all  the  assets  that  came 
into  the  hands  of  the  defendant  executors  have  been  accounted  for, 
and  that  thereafter  no  assets  were  realized,  nor  at  the  time  of  the  trial 
did  the  defendants  have  any  property  of  their  testator  in  their  hands. 
It  appears  that  the  defendants  accounted  for  all  the  assets  of  the  estate 
of  Mr.  Bliss  which  came  into  their  hands,  and,  without  knowledge  of 
the  claims  which  are  now  made  with  respect  to  the  trust  property,  or  its 
existence  as  a  separate  fund  in  the  possession  of  Mr.  Bliss  at  the  time 
of  his  death,  they  have,  under  the  surrogate's  decree,  distributed  the 
assets  which  came  into  their  hands.  We  think,  therefore,  that  the 
formal  discharge  contained  in  the  decree  protects  them  from  further 
liability  to  account  to  the  plaintiff,  in  the  absence  of  any  proof  which 
would  show  either  knowledge  on  their  part  of  the  existence  of  the 
trust  fund,  or  that  any  such  fund  ever  came  into  their  hands,  or  that 
they  had  any  assets  out  of  which  the  claims  of  the  certificate  holders 
could  be  paid.     The  plaintiff's  remedy  seemingly  would  be  against 
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those  who,  under  the  decree  of  distribution,  received  any  portion  of 
the  trust  fund. 

For  the  failure,  therefore,  of  the  plaintiff,  as  against  these  defendant 
executors,  to  present  facts  sufficient  to  constitute  a  cause  of  action, 
we  think  the  motion  to  dismiss  the  complaint  should  have  been  granted. 
It  accordingly  follows  that  the  interlocutory  judgment  appealed  from 
should  be  reversed,  and  a  new  trial  ordered,  with  costs  to  the  appel- 
lants to  abide  the  event.    All  concur. 


INTBRBOROUGH  RAPID  TRANSIT  CO.  T.  GALLAGHER. 
(Supreme  Ck>nrt,  Appellate  Divifiion,  First  Department    July  18,  1904.) 

1.   MUNICIPAI«    G0BF0BATI0N&-<30NTBACT    FOB    EXCAVATION     IN     STBBET— ElA- 
VATED  RaILBOAD  SUPPOBTft— DUTT  TO  PbOTKOT— INJUNCTION— ISSUES. 

Wbere  a  contract  between  a  city  and  one  who  had  contracted  to  mak^ 
an  excavatioD  in  a  street  required  him  to  protect  the  elevated  railroad 
structure  and  tracks,  and  the  railroad  sued  to  enjoin  him  from  making 
the  excavation,  claiming  that  his  method  of  protecting  the  structure  was 
Inadequate,  no  question  as  to  plaintiff's  duty  to  support  the  structure  was 
open  to  defendant 

Van  Brunt,  P.  J.,  and  O'Brien,  X,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Suit  by  the  Interborough  Rapid  Transit  Company  against  Patrick 
Gallagher.  From  an  order  vacating  an  injunction  granted  plaintiff,  it 
appeals.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGHUN. 
PATTERSON,  and  O'BRIEN,  JJ. 

Delancey  Nicoll,  for  appellant. 
John  A.  Straley,  for  respondent 

PATTERSON,  J.  The  plaintiff  procured  a  preliminary  injunction 
restraining  the  defendant  from  making  an  excavation  in  the  street 
at  Chatham  Square,  in  the  city  of  New  York,  near  columns,  and  the 
foundations  of  columns,  supporting  the  plaintiff's  elevated  railway 
structure  at  that  place.  A  motion  was  made  to  continue  the  injunction, 
which  motion  was  denied.  The  injunction  w^as  vacated,  and,  from  the 
order  entered  thereupon,  the  plaintiff  appeals. 

It  is  made  to  appear  that  the  plaintiff  operates  an  elevated  railway, 
that  it  has  a  station  at  Chatham  Square,  and  that  the  safety  of  the 
structure  at  that  place  may  be  affected  by  the  work  being  done  by 
the  defendant,  who  has  a  contract  with  the  city  of  New  York  for  the 
erection  of  what  is  called  a  "comfort  station"  at  Chatham  Square,  in 
the  city  of  New  York.  In  order  to  carry  out  his  contract,  and  to 
perform  the  work  to  be  done  thereunder,  it  is  necessary  for  the  de- 
fendant to  make  an  excavation  in  the  street;  and,  in  doing  so,  earth 
is  removed  from  near  the  foundations  of  three  columns  of  the  plain- 
tiff's elevated  railway  structure,  necessitating  the  use  of  mechanical 
appliances  or  engineering  devices  to  protect  the  columns  referred  to, 
and  to  keep  safe  and  secure  that  part  of  the  plaintiff's  structure  which 
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depends  for  its  support  on  those  columns.  It  is  claimed  by  the  plain- 
tiff that  the  means  resorted  to,  or  intended  to  be  resorted  to,  by  the  de- 
fendant are  inadequate  to  the  protection  of  the  elevated  railway  struc- 
ture; and  it  has  offered  to  do  the  work  at  the  expense  of  the  defend- 
ant in  a  way  satisfactory  to  it,  and  to  charge  nothing  except  the  actual 
cost  On  the  other  hand,  the  defendant  insists  that  he  has  a  plan 
for  protecting  the  columns  and  their  foundations,  and  that  it  is  suffi- 
cient and  adequate  in  every  respect.  He  also  insists  that  the  duty 
and  obligation  of  supporting  the  elevated  railway  structure  is  upon 
the  plaintiff  itself ;  that  he  is  engaged  in  the  prosecution  of  a  public 
work  in  the  street,  under  the  authority  of  the  city,  whose  rights  in  the 
street  have  not  been  affected  by  the  occupation  of  any  part  of  it  by  an 
elevated  railway  structure,  except  so  far  as  relates  to  the  main- 
tenance in  safety  of  that  structure  and  its  appurtenances. 

In  disposing  of  this  appeal,  it  is  unnecessary  to  consider  whether,  as 
an  original  proposition,  the  obligation  to  protect  the  structure  would 
rest  upon  the  plaintiff.  Under  the  terms  of  the  contract  made  by  the 
defendant  with  the  city  of  New  York,  the  duty  of  protection  of  the 
elevated  railway  structure,  so  far  as  it  is  necessary  to  protect  it,  rests 
upon,  and  has  been  assumed  by,  the  defendant.  By  section  19%  of 
his  contract,  the  defendant  expressly  assumed  the  obligation  to  pro- 
tect, as  well  as  to  make  good  any  damage  done  to,  the  elevated  rail- 
way structure,  and  the  tracks,  conduits,  manholes,  etc.,  of  the  several 
street  railways.  The  obligation  being  thus  imposed  upon  the  de- 
fendant, the  only  question  arising  is  one  of  fact,  namely,  whether 
the  plan  adopted  by  him  for  the  protection  of  the  elevated  railway 
structure  has  been  shown  to  be  inadequate  and  insufficient.  On  that 
subject  affidavits  were  presented  to  the  court  below  of  the  engineers 
of  the  plaintiflf,  on  one  side,  and  of  the  engineers  of  the  defendant,  on 
the  other.  -Those  presented  on  behalf  of  the  plaintiff  are  to  the  effect 
that  the  defendant's  plans  are  insufficient,  while  the  defendant's  en- 
gineers, who  seem  to  speak  with  equal  authority  and  to  be  equally 
well  qualified,  positively  state  that  the  defendant's  plan  is  not  only  ade- 
quate and  safe,  but  is  in  every  respect  sufficient.  The  court  below 
therefore  had  before  it  this  question,  and  was  undoubtedly  impressed 
with  the  fact  that  the  plaintiff  had  not  sustained  its  allegation  that 
the  defendant's  plans  were  insufficient  and  did  not  afford  the  pro- 
tection required.  In  such  a  situation,  we  cannot  say  that  the  learned 
judge  erred  in  the  view  he  took  of  the  case,  and  we  see  no  reason  for 
rebstating  the  injunction. 

The  order  should  therefore  be  affirmed,  with  $10  costs  and  dis- 
bursements. 

McLaughlin,  J.,  concurs,  hatch,  J.,  concurs  in  result.  VAN 
BRUNT,  P.  J.,  and  O'BRIEN,  J.,  dissent. 
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(96  App.  Div.  517.) 

HETZEL  V.  EASTERLY  et  al. 

(Snpreme  Gourt,  Appellate  Division,  Fourtb  Department    July  6,  1904.) 

1.  BXECUTOBS  AND  AdMINISTBATOBB— DUTIES— DiSCHABOS  OF  LiBNS. 

Where  mortgages  on  the  property  of  a  decedent  are  valid  and  enforceable 
liens,  and  the  property  covered  thereby  is  worth  much  more  than  the 
amount  due  on  the  mortgages,  it  is  the  duty  of  the  executors,  when  fore- 
closure is  threatened,  to  preserve  the  estate  from  waste  and  destruction 
by  paying  off  and  discharging  such  liens. 

2.  Saice«-Dutt  to  DiSCHABOS  MoBTGAGES— Attempted  Assignment— Valid - 

ITT. 

Where  executors  are  required  by  the  will  to  pay  a  mortgage  indebted- 
ness, and  funds  are  set  apart  from  the  estate  with  which  to  pay  and 
discharge  such  indebtedness,  it  Is  their  duty  to  pay  such  indebtedness,  and 
their  act  in  so  doing  cannot  operate  otherwise  than  as  a  payment  and  dis- 
charge of  the  mortgage,  though  they  intend  that  it  shall  not  so  operate, 
and  endeavor  to  preserve  the  lien  by  executing  formal  instruments  of 
assignment 

3.  Same. 

The  fact  that  money  espeoially  dedicated  by  testator  to  the  payment  of 
an  indebtedness  secured  by  mortgage  on  property  worth  much  more  than 
the  amount  of  the  indebtedness  is  also  applicable  to  the  payment  of  other 
debts  of  testator  does  not  affect  the  duty  of  the  executor  to  discharge  the 
mortgage,  nor  make  it  his  duty  to  take  it  up  by  assignment  to  the  estate, 
BO  as  to  be  used  as  an  asset  in  the  payment  of  debts,  as  the  unsecured 
debts  would  get  the  benefit  of  the  payment  of  the  mortgages  through  in- 
crease in  the  amount  of  unincumbered  real  estate  belonging  to  the  estate 
and  subject  to  the  payment  of  such  debts. 

4.  Same— Assignment  of  Mobtoaoes— Title  of  Assignee— Notice  of  Defects. 

Where  a  will  appropriated  a  fund  for  the  payment  of  a  certain  mort- 
gage Indebtedness,  and  the  executor  paid  the  indebtedness,  but.  Instead  of 
taking  a  discharge,  attempted  to  preserve  the  lien  of  the  mortgage  by  tak- 
ing an  assignment  thereof,  a  subsequent  assignee  of  the  mortgage  was  by 
the  record  of  those  facts  charged  with  notice  of  the  defect  in  his  assignor's 
title,  and  occupied  no  better  position  than  his  assignor. 

6.  Same— Settlement  of  Accounts— Conclusiveness. 

Where  the  account  filed  by  an  executor  for  settlement,  on  which  citation 
Issued  to  defendants,  who  were  nonresidents  and  did  not  appear,  contained 
no  reference  to  a  purported  transfer  of  a  mortgage  against  the  estate, 
which  had  in  fact  previously  been  paid  and  discharged,  and  the  matters 
pertaining  to  this  transfer  were  brought  before  the  surrogate  on  a  new 
affidavit  or  petition,  filed  subsequently  to  defendants*  default  of  which 
they  had  no  notice,  and  to  which  they  were  not  made  parties,  a  decree  of 
the  surrogate  purporting  to  approve  the  acts  of  the  executor  in  purchasing 
and  transferring  the  mortgage,  instead  of  paying  it,  was,  as  to  defendants, 
ex  parte,  and  not  a  binding  adjudication  upon  them. 

6.  Witnesses— Impeachment  by  Pabty. 

While  a  party  calling  a  witness  may  not  directly  Impeach  him,  yet 
where  the  witness  called  is  hostile,  the  party  calling  him  may  show  the 
actual  facts  by  other  witnesses,  though  they  contradict  the  hostile  witness. 

7.  Moetgages—Tbansfeb— Consideration— Evidence. 

In  a  suit  to  foreclose  a  mortgage,  evidence  Tield  to  support  a  finding 
that  the  note,  in  payment  of  which  the  mortgage  was  transferred  to  plain- 
tiff, was  originally  given  In  lieu  of  a  testamentary  provision  for  testator^s 
widow,  for  whom  ample  provision  had  been  subsequently  made  by  will, 
and  was  not  a  valid  obligation  against  testator's  estate. 

8.  Decedents'  Estates— Payment  of  Debts— Mortgages— Fund  Appucable. 

Where  a  mortgage  was  given  by  testator  upon  land  which  he  during  his 
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lifetime  gave  to  his  widow  without  any  valuable  coiiBlderatlon,  the  land 
covered  by  the  mortgage  was  the  primary  fund  out  of  which  It  should  be 
paid,  and  the  widow,  as  executrix,  could  not  in  the  first  Instance  pay  it  off 
from  the  general  property  of  the  estate. 

9.  EviDSNCs— Examinations  Befork  Trial— Objections— Waivkb. 

Objections  to  the  reception  in  evidence  of  the  examination  of  a  witnet>s 
before  trial,  on  the  ground  that  it  covered  incompetent  matters  and  that 
opportunity  should  have  been  given  upon  snch  examination  for  cross- 
examination,  and  that  it  was  offered  as  a  whole,  instead  of  being  read  by 
question  and  answer,  are  waived  when  not  seasonably  taken  upon  the  trial. 

1(X  Depositions— Reading  on  Trial— Adverse  Parties— Who  Are. 

In  a  suit  to  foreclose  a  mortgage,  a  defendant  who  assigned  and  guar- 
antied the  note  in  purported  payment  of  which  the  mortgage  was  trans- 
ferred to  plaintiff,  and  whose  actual  Interests  were  otherwise  hostile  to 
her  co-defendants,  and  whose  attitude  in  the  suit  was  in  accord  with  that 
occupied  by  plaintiff,  was  an  adverse  party  as  to  her  codefendants,  within 
the  meaning  of  Code  Civ.  Proc.  |  882,  providing  that  a  deposition  taken 
before  trial,  "except  in  the  case  of  an  adverse  party,"  shall  not  be  read 
unless  it  appears  that  the  party  examined  has  died  or  is  unable  to  attend, 
etc. 

11  Appeal— Hariclebs  Error— Reading  of  Depositions. 

The  Improper  reception  in  evidence  of  a  deposition  of  an  adverse  party, 
who  was  lierself  called  and  examined  as  a  witness  upon  the  trial,  and 
testified  to  the  same  facts  that  appeared  in  the  deposition,  was  not  preju- 
dicial to  her  or  to  those  associated  in  interest  with  her. 

12.  Same— Aicendhents  to  Pleadings— Waiver  of  Objections, 

An  objection  to  the  allowance  of  an  amendment  to  the  answer,  on  the 
ground  that  it  was  unfair  and  disadvantageous  to  plaintiff  to  have  such 
an  amendment  made  late  in  the  trial,  could  not  be  ur^ed  on  appeal,  where 
DO  such  objection  was  urged  when, the  amendment  was  made. 

13.  Trial— Motions  to  Strikb— Discretion  or  Court. 

A  motion  to  strike  out  as  inadmissible  evidence  which  has  already  been 
offered  and  received  without  objection  is  addressed  to  the  discretion  of  the 
court,  and  its  refusal  is  not  ground  for  reversal,  though  the  evidence  was 
inadmissible  as  against  a  timely  objection. 

14.  Evidence  —  Erroneous  Admission  —  Failure  to  Object  —  Amendment  or 

Pleadings— Curb  or  Errors. 

The  rule  that  error  in  the  admission  of  evidence,  objected  to  as  Inad- 
missible under  the  pleadings,  cannot  be  cured  by  a  subsequent  amendment 
of  the  pleadings  to  conform  to  the  proofs,  cannot  be  invoked  where  the 
evidence  was  not  objected  to  as  inadmissible. 

Appeal  from  Special  Term,  Cayuga  County. 

Action  by  Joseph  Hetzel  against  Eliza  H.  Easterly,  impleaded  with 
Jay  M.  Easterly  and  others.  From  a  judgment  dismissing  plaintiff's 
complaint,  plaintiff  and  defendant  Eliza  H.  Easterly  appeal ;  and  from 
an  order  granting  defendants  Jay  M.  Easterly  and  others  an  additional 
allowance  of  costs  the  plaintiff  appeals.     Affirmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

W.  B.  Baker,  for  appellant  Hetzel. 

John  D.  Teller,  for  appellant  Eliza  H.  Easterly. 

Frederic  E.  Storke,  for  respondents. 

HISCOCK,  J.  The  controversies  presented  to  us  upon  these  ap- 
peals arise  in  a  general  way  out  of  and  in  connection  with  the  settle- 
ment and  disposition  of  the  estate  of  one  John  M.  Easterly,  deceased. 
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Tbis  action  was  brought  to  foreclose  a  mortgage  given  by  said  Easterly 
and  his  wife,  the  defendant  Eliza  H.  Easterly,  upon  real  estate  situate 
in  the  city  of  Auburn,  to  one  Joseph  Hadden,  to  secure  a  bond  condi- 
tioned for  the  payment  of  $2,500,  and  which  bond  and  mortgage  are 
claimed  by  the  plaintiff  to  have  been  assigned  to  him.  The  same 
parties  executed  another  mortgage  upon  the  same  or  neighboring  lands 
to  the  same  mortgagee  to  secure  a  bond  conditioned  for  the  payment  of 
the  sum  of  $2,000,  and  which  instruments  plaintiff  also  claims  were  as- 
signed to  him,  and  for  the  foreclosure  of  which  mortgage  a  second 
action  was  brought.  The  issues  involved  in  this  action  in  their  general 
nature  included  and  covered  those  involved  in  the  second  action,  and  the 
two  were  tried  and  upon  this  appeal  have  been  argued  together. 

In  stating  the  reasons  which  lead  us  to  the  conclusion  that  the 
judgment  herein  appealed  from  should  be  affirmed,  our  discussion  will 
naturally  and  most  conveniently  treat  together  the  facts  and  issues  of 
both  actions.  The  mortgage  for  $2,500  was  executed  August  8,  1881. 
and  the  one  for  $2,000  April  13,  1882.  The  mortgagor,  John  M. 
Easterly,  who  owned  the  real  estate,  and  who  was  the  obHgor  upon  the 
bonds,  died  in  1895.  He  left  a  last  will  and  testament,  which  was 
promptly  thereafter  admitted  to  probate,  and  by  which  he  provided, 
among  other  things,  that  his  widow,  Eliza  H.  Easterly,  should  have  the 
benefit  during  life  of  certain  property,  including  the  real  estate  in  ques- 
tion, and  that  upon  her  death  tiie  same  should  pass  in  remainder  to, 
among  others,,  certain  nephews  and  nieces,  who  are  defendants  and 
respondents  here.  Said  will  also  expressly  and  specifically  gave  to  his 
executors  the  proceeds  of  a  certain  policy  of  insurance  for  $6,000  and 
the  proceeds  of  two  distinct  pieces  of  land  to  be  sold,  in  trust  and  as 
a  fund  to  be  used  in  paying  off  and  relieving  his  real  estate  from  certain 
liens,  which  concededly  included  the  mortgages  of  which  foreclosure  is 
now  being  sought.  He  appointed  as  executor  his  wife,  the  defendant 
Lamoree,  who  is  her  brother-in-law,  and  one  Reed,  who  thereafter  ac- 
counted and  was  discharged.  Not  long  after  testator's  death,  for  some 
reason  which  is  not  at  all  clear,  the  mortgagee,  Hadden,  is  said  to  have 
insisted  upon  payment  of  his  mortgages,  and  to  have  threatened  fore- 
closure in  case  the  same  was  not  made.  Thereupon  the  executors,  out 
of  the  funds  in  their  hands  expressly  dedicated  to  that  purpose,  paid  to 
Hadden  the  amount  due  upon  his  two  mortgages ;  but,  instead  of  treat- 
ing such  transaction  as  a  payment  and  satisfaction  of  them,  they 
went  through  the  form  of  taking  an  assignment  thereof  to  them- 
selves, and  now  swear  to  their  mental  operations  which  intended  a 
preservation  of  said  mortgages  and  liens.  Thereafter  said  executors 
as  a  second  transaction  went  through  the  form  of  assigning  said  bonds 
and  mortgages  to  the  plaintiff,  who  was  a  brother  of  the  defendant 
widow.  The  $2,500  bond  and  mortgage  were  concededly  transferred 
in  part  payment  of  a  note  for  $3,000,  alleged  to  have  been  given  by  the 
testator  some  time  before  death  to  his  wife,  and  by  her  to  have  been 
transferred  to  plaintiff.  The  $2,000  bond  and  mortgage  were  in  form 
sold  and  assigned  to  plaintiff  as  a  means  of  raising  money  to  enable  the 
executors  to  pay  to  Mrs.  Easterly  a  note  amounting  to  upwards  of  $800 
held  against  her  husband's  estate,  and  also  to  pay  off  a  certain  bond  and 
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mortgage  for  $1,500  upon  land  of  which  her  husband  had  made  to  her 
a  gift  during  his  life. 

Various  defenses  are  urged  to  the  enforcement  of  these  mortgages. 
It  is  claimed  that  by  the  transaction  between  the  executors  and  the 
original  mortgagee,  Hadden,  the  same  were  absolutely  paid  and  dis- 
charged, and  could  not  thereafter  be  enforced  or  assigned  by  the  exec- 
utors. In  the  case  of  the  $2,600  mortgage,  it  is  further  insisted  that  the 
$3,000  note,  in  alleged  payment  of  which  it  was  transferred  to  plaintiff, 
was  not  a  valid  obligation  in  the  hands  of  the  widow  against  her  hus- 
band's estate,  and  that  no  valuable  consideration  was  received  by  her 
upon  its  transfer  to  plaintiff.  In  the  case  of  the  $2,000  mortgage  it 
is  claimed  by  defendants  that  the  executors  received  no  valuable  con- 
sideration upon  the  transfer  thereof  to  plaintiff;  also  that  the  $1,500 
mortgage,  which  they  desired  to  pay  with  proceeds  derived  from  its 
sale,  is  primarily  payable  out  of  the  land  upon  which  it  is  a  lien,  and 
should  not  be  paid  by  the  executors  out  of  the  other  estate  of  the  testa- 
tor. And,  finally  and  generally,  it  is  urged  that  the  widow,  her  co- 
executor  and  brother-in-law,  Lamoree,  and  her  brother,  the  plaintiff, 
entered  into  a  general  conspiracy  to  procure  a  transfer  of  the  mort- 
gages in  suit  to  the  last  person  who  should  utilize  them  for  the  two- 
fold purpose  of  procuring  payment  for  the  benefit  of  the  widow  of 
the  $3,000  note  and  the  $1,500  mortgage  referred  to,  and  which  were 
not  valid  claims,  and  also  of  procuring  the  absorption  by  or  for  the 
benefit  of  said  widow,  as  against  the  remaindermen,  of  the  land  cov- 
ered by  said  two  mortgages,  which  was  worth  much  more  than  the 
amount  thereof.  We  shall  discuss  the  defenses  thus  urged,  and  upon 
which  the  learned  trial  justice,  after  the  manifest  application  of  very 
careful  consideration,  has  found  in  favor  of  the  defendants  urging 
them. 

We  feel  clear  that  the  transaction  between  the  executors  and  Hadden 
resulted  in  such  a  payment,  satisfaction,  and  discharge  of  the  mortgages 
that  the  same  were  not  thereafter  valid  liens,  enforceable  either  by  the 
executors  or  by  their  assignee,  the  plaintiff.  No  doubt  is  anywhere 
raised  that  the  mortgages  in  Hadden's  hands  were  valid  and  enforce- 
able liens,  or  that  the  real  estate  covered  thereby  was  worth  much  more 
than  the  amount  due  thereon.  Under  such  circumstances,  upon  gen- 
eral principles,  it  became  the  duty  of  the  executors,  when  foreclosure 
was  threatened,  to  preserve  the  estate  from  waste  and  destruction  by 
paying  off  and  discharging  such  liens.  In  addition  to  the  duty  thus 
generally  imposed  upon  them,  the  will  of  their  testator  had  expressly 
and  specifically  placed  this  obligation  upon  them,  and  had  put  in  their 
hands  a  fund  more  than  sufficient  to  discharge  said  and  any  other  liens 
upon  his  real  estate.  Nobody  disputes  that  it  was  their  duty  to  take 
the  money  in  their  hands  and  pay  to  the  mortgagee  the  amount  due 
upon  his  mortgages.  The  only  question  arises  on  the  attempt  of  the 
executors,  upon  so  doing,  to  take  an  assignment  of  and  preserve  the 
liens  of  said  mortgages.  In  discussing  the  question  thus  presented,  it 
is  to  be  borne  in  mind  that  the  bonds  were  the  direct  personal  obliga- 
tions of  their  testator,  and  the  mortgages  were  liens  upon  his  real  estate. 
His  estate  was  directly  and  primarily  liable  for  their  payment.  There 
was  no  element  in  favor  of  his  estate,  or  the  executors  representing  it, . 
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of  a  suretyship  or  secondary  liability  for  some  third  party,  who  was 
primarily  liable. 

The  executors  were  required  by  the  authority  which  created  them  to 
pay  this  indebtedness,  and  were  provided  out  of  the  estate  with  funds 
with  which  to  pay  and  discharge  it.  Under  such  circumstances,  it 
seems  to  us  to  be  plain  and  elementary  that  those  who  paid  the  mort- 
gages were  the  ones  bound  so  to  do,  and  that  their  act  could  not  operate 
otherwise  than  as  a  payment  and  discharge  of  the  liens,  no  matter  how 
much  with  mental  intentions  and  formal  instruments  of  assignment 
they  labored  to  make  it  otherwise.  Thomas  on  Mortgages  (2d  Ed.) 
§  363.  We  shall  test  the  theory  that  these  mortgages  were  assigned 
and  transferred  to  the  executors  and  maintained  as  valid  and  enforce- 
able liens  by  extending  the  same  to  practical  details.  If  the  executors, 
upon  payment  to  Hadden,  obtained  valid  transfers  of  the  mortgages, 
and  continued  them  in  life  as  binding  obligations,  so  that  they  could 
be  assigned  and  transferred  to  plaintiff  and  these  actions  of  foreclos- 
ure maintained,  the  executors  themselves  would  have  been  entitled 
to  enforce  and  foreclose  the  mortgages.  We  should  then  have  it  that 
the  executors,  having  taken  funds  of  the  estate  with  which  to  take  up 
liens  and  mortgages  upon  it,  could  thereafter  foreclose  said  mortgages 
upon  property  for  the  sake  of  securing  back  for  the  benefit  of  the  estate 
repayment  of  the  moneys  which  they  had  in  the  first  instance  used  to 
take  up  said  liens  and  mortgages  in  order  to  protect  the  estate.  It 
seems  to  us  that  the  bare  statement  of  the  results  which  would  thus 
follow  shows  the  absurdity  of  plaintiff's  theory,  and  that  it  leads  its 
advocate  in  a  perfectly  circuitous  and  circular  route  around  to  the 
point  from  which  he  started  and  never  can  lead  to  any  lawful,  legal, 
or  beneficial  end. 

Plaintiff  and  the  executors  have  attempted  to  fortify  their  doctrine 
by  the  suggestion  that  the  moneys  especially  dedicated  by  the  testator 
to  the  payment  of  these  liens  were  also  applicable  to  the  pajmient  of 
other  debts,  and  that,  as  all  of  the  debts  might  exceed  the  amount  of 
said  funds,  it  was  the  duty  of  the  executors  not  to  pay  and  satisf\ 
these  mortgages,  but  to  take  them  up  by  assignment  to  the  estate,  so 
that  they  might  be  used  as  an  asset  in  payment  of  debts.  Again,  it 
is  to  be  borne  in  hiind  that  there  has  been  no  question  but  that  the  prop- 
erty covered  by  these  mortgages  was  worth  three  or  four  times  the 
amount  thereof.  Under  those  circumstances  there  could  be  no  doubt 
about  the  duty  of  the  executors  to  pay  and  discharge  the  liens  and  pre- 
serve the  property  of  the  estate.  There  was  no  way  in  which  the  val- 
uable real  estate  of  the  testator  could  be  relieved  from  the  lien  of  these 
mortgages  for  the  benefit  of  his  estate,  except  by  payment  thereof. 
There  was  no  process  of  legerdemain  worked  out  in  assignments  and 
transfers  of  the  mortgages  which  would  either  take  the  place  of  actual 
payment  or  get  rid  of  them.  If,  by  using  personal  estate  of  the  testa- 
tor to  pay  them,  there  should  be  a  deficiency  of  funds  applicable  to  other 
and  unsecured  debts,  such  latter  debts  would  get  the  benefit  of  the  pay- 
ment of  the  mortgages  through  increase  in  the  amount  of  unincumbered 
real  estate  belonging  to  the  estate,  and  against  which  their  payment 
might  be  enforced  by  proper  proceedings  in  Surrogate's  Court.  Again, 
it  seems  to  us  that  the  executors'  theory  of  taking  an  assignment  of 
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these  mortgages  to  the  estate  as  assets  which  might  be  used  in  payment 
of  other  debts  against  the  same  leads  to  incong^ous  results,  which  are 
fully  and  plainly  exemplified  in  the  actions  now  pending  before  us. 
The  executors  realized  the  necessity  of  paying  the  mortgages  in  or- 
der to  prevent  foreclosure  and  sale  and  sacrifice  of  real  estate.  They 
went  through  this  form  of  gathering  them  in  as  assets  which  might 
be  used  to  pay  other  debts.  This  resulted  in  the  transfer  of  them  to 
plaintiff  to  secure  the  payment  of  debts,  which  not  only  were  unse- 
cured, but  are  alleged  to  have  been  spurious  and  counterfeit,  and  plain- 
tiff is  now  seeking  to  foreclose  said  mortgages  and  attain  the  very  result 
against  which  the  executors  say  they  were  in  the  first  instance  seeking 
to  guard  while  Hadden  had  them. 

Plaintiff  occupies  no  better  position  as  assignee  of  the  mortgages 
than  did  the  executors.  Aside  from  those  general  principles  which 
charge  an  assignee  of  such  a  chose  in  action,  even  without  notice,  wfth 
defects  and  defenses  in  and  against  the  same  while  in  the  hands  of  his 
assignor,  the  plaintiff  in  this  case  is  to  be  charged  with  notice  and 
knowledge  of  the  defense  which  we  have  just  discussed.  Aside  from 
any  personal  knowledge  which  he  may  have  had  of  what  was  being  at- 
tempted, the  record  title  of  the  mortgages  gave  him  what  was  actual  or 
constructive  notice  and  information  of  the  entire  situation.  The  rec- 
ord showed  him  that  he  was  taking  an  assignment  from  executors  who, 
necessarily  acting  in  behalf  of  the  .estate,  had  paid  them  and  taken 
transfers  of  liens  upon  and  obligations  against  the  estate  which  they 
represented.  The  bonds  and  mortgages  showed  upon  their  face  that 
they  were  the  primary,  direct  obligations  of  the  testator,  and  the  will 
which  created  the  executors  gave  notice  of  the  unusually  specific  and 
careful  bequest  to  said  executors  of  funds  to  be  used  in  paying  these 
h'ens.  We  think,  therefore,  that  upon  neither  legal  nor  equitable 
grounds  is  plaintiff  to  be  exempted  from  any  weaknesses  which  sur- 
rounded and  affected  the  title  of  his  assignors. 

It  is,  however,  insisted  by  plaintiff  and  the  executors  that,  upon  a  set- 
tlement of  the  accounts  of  the  latter,  a  decree  was  made  and  entered 
in  Surrogate's  Court  which  adjudicates  in  a  manner  binding  upon  re- 
spondents, in  effect,  that  the  executors  did  take  an  assignment  of  the 
mortgages  in  question  and  that  they  might  be  transferred,  the  one  to 
pay  the  $3,000  note  already  mentioned,  and  the  other  with  which  to 
secure  moneys  to  pay  the  other  claims  referred  to.  We  think,  how- 
ever, that  this  contention  ought  not  to  prevail,  and  that  it  would  be 
exceedingly  inequitable  if  it  did.  The  executors  filed  an  account  and 
procured  citations  to  be  issued  out  of  Surrogate's  Court  for  the  settle- 
ment thereof.  We  are  unable  to  find  in  the  record  a  copy  of  the  cita- 
tion thus  issued,  but  assume  that  it  was  in  the  ordinary  form.  The 
respondents,  who  were  nonresidents  of  the  state,  did  not  appear.  The 
record  in  Mrs.  Easterly's  letters  to  some  of  them  suggests  why  they 
did  not  Said  account  as  originally  filed  contained  no  reference  to  the 
purported  assignment  to  the  executors  of  these  mortgages.  It  con- 
tained no  intelligible  reference  to  the  proposed  use  through  subsequent 
transfer  by  the  executors  of  them  for  the  purpose  of  paying  up  claims 
originally  held  or  urged  in  behalf  of  the  widow.  There  was  no  sug- 
gestion anywhere  in  the  account,  or,  as  we  must  assume,  in  the  citation, 
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that  the  Surrogate's  Court  upon  such  settlement  would  be  called  upon 
to  pass  upon  the  legal  effect  of  the  acts  of  the  executors  when  they  paid 
to  Mr.  Hadden  the  moneys  due  upon  his  mortgages.  After  the  other 
heirs  had  made  default  in  their  appearing,  and  after  the  proceedings  of 
the  accounting  had  been  adjourned  once  or  twice,  the  executor,  Mr. 
Lamoree,  made  an  affidavit,  which  was  attached  to  the  account  some 
time  theretofore  filed,  and  which  affidavit  purported  to  set  out  in  sub- 
stance what  had  taken  place  with  reference  to  the  assignment  to  the 
executors  of  the  mortgages,  and  that  one  of  them  had  already  been 
transferred  to  plaintiff  in  payment  of  the  $3,000  note.  Upon  this  affi- 
davit or  petition,  whatever  it  might  be  called,  the  Surrogate  did  incorpo- 
rate in  his  decree  settling  the  accounts  of  the  executors  certain  pro- 
visions in  effect  purporting  to  approve  tiie  acts  of  the  executors  in  pur- 
chasing from  Hadden  said  two  bonds  and  mortgages,  "and  in  there- 
after holding  and  treating  and  using  them  as  assets  of  the  estate  of 
John  M.  Easterly,  deceased,  and  in  so  assigning  said  larger  bond,  and 
in  assigning  said  mortgage  for  $2,500  and  interest,  *  *  *  to  said 
Hetzel  in  payment  of  his  unsecured  claim,"  and  also  ordering  "that 
the  executors  provide  for  the  payment  *  *  *  of  any  other  estate 
debt  or  debts  ♦  ♦  *  by  making  sale  of  said  $2,000  bond  and  mort- 
gage accompanying  the  same."  This  decree  was  made  and  entered 
after  the  transaction  between  the  executors  and  Hadden  had  taken 
place,  and  after  said  mortgages  had  been  absolutely  paid  and  dis- 
charged, if  said  transaction  did  operate  as  such  payment  and  discharge. 
If  the  mortgages  by  the  payment  by  the  executors  had  been  canceled, 
and  their  lien  and  validity  destroyed,  this  decree,  if  it  amounted  to  any- 
thing, operated  as  a  revival  and  resurrection  of  instruments  already 
canceled  and  dead.  We  do  not  think  that  the  Surrogate's  Court  in 
said  proceeding  had  jurisdiction  to  accomplish  any  such  result  in  any 
way  which  would  be  a  binding  adjudication  upon  these  respondents. 
It  was  not  so  necessarily  and  naturally  incident  to  the  accounting  which 
defendants  were  cited  to  attend  that  they  should  have  assumed  the 
possibility  of  any  such  proceedings.  It  docs  not  seem  to  us  that  it 
was  one  of  the  issues  or  questions  which  the  Surrogate  was  called  up- 
on or  authorized  to  decide. 

But  outside  of  this,  the  account  as  originally  filed,  and  to  the  set- 
tlement of  which  defendants  were  cited,  did  not  present  any  facts  or 
foundation  upon  which  the  Surrogate  might  make  any  such  decree. 
Long  after  the  account  had  been  filed  and  the  defendants  had  become 
in  default,  an  entirely  new  affidavit  or  petition  was  prepared  and  pre- 
sented to  the  Surrogate,  upon  which  the  provisions  in  question  were 
inserted  in  the  decree.  We  think  that  such  affidavit  or  petition  insti- 
tuted entirely  new  and  supplementary  proceedings,  of  which  the  de- 
fendants never  had  notice,  and  to  which  they  were  never  parties,  and 
that  that  portion  of  the  decree  entered  thereupon  was  entirely  ex 
parte  so  far  as  they  are  concerned,  and  in  no  wise  an  adjudication  or 
binding  upon  them,  as  it  ought  not  to  be  under  the  circumstances. 
The  learned  trial  justice  found  explicitly  that  the  $3,000  note,  in 
purported  payment  of  which  the  $2,500  mortgage  was  transferred  to 
plaintiff,  was  not  a  valid  obligation  in  the  hands  of  the  original  holder 
thereof,  Mrs.  Easterly,  and  that  plaintiff  paid  nothing  therefor;    and 
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we  think  that  these  findings  of  fact  were  justified  by  the  evidence.  The 
respondents  examined  Mrs.  Easterly  before  trial,  and  used  her  deposi- 
tion upon  the  trial.  She  gave  some  evidence  to  indicate  that  this  note 
was  a  valid  obligation  and  that  her  brother  did  pay  her  value  there- 
for. The  appellants,  especially  the  plaintiff,  urge  in  effect  that  this 
evidence  was  binding  and  conclusive,  and  that  respondents  could  not 
impeach  their  own  witness  and  thereby  establish  the  invalidity  of  this 
obligation;  for,  concededly,  if  the  note  was  without  consideration 
or  validity  in  the  hands  of  the  plaintiff,  the  action  to  foreclose  the 
mortgage  cannot  succeed.  We  recognize,  of  course,  the  elementary 
rule  that  a  party  calling  a  witness  may  not  then  directly  impeach  him. 
It  is,  however,  equally  well  settled  that  a  party  calling  a  hostile  witness, 
as  Mrs.  Easterly  was,  is  not  prevented  by  the  statements  and  evidence 
of  such  witness  from  showing  the  truth  and  actual  facts  by  other  wit- 
nesses, even  though  the  latter  contradict  the  former.  We  think  that 
that  is  what  has  occurred  in  this  case;  that,  while  Mrs.  Easterly  in 
an  uncertain  and  unsatisfactory  way  did  swear  to  things  which,  if  true, 
would  establish  the  validity  of  plaintiff's  note,  there  was  other  evidence 
and  there  were  other  circumstances  which  presented  such  an  issue  of 
fact  as  authorized  the  trial  justice  to  find  as  he  has. 

The  note  in  question  was  dated  May  30,  1879.  It  is  alleged  to  have 
been  given  for  borrowed  money ;  but,  in  opposition  to  this  theory,  al- 
though not  payable  until  the  indefinite  period  of  one  year  after  the 
maker's  deatii,  it  is  entirely  without  interest.  The  evidence  df  the 
payments  by  the  wife  to  her  husband,  which  constituted  the  loans 
claimed  to  have  been  repaid  by  this  note,  is  uncertain  and  indefinite  as 
to  amounts  and  dates.  No  vouchers  or  independent  testimony  was 
produced  to'  substantiate  the  claim  that  said  payments  were  ever  made. 
The  widow  upon  the  stand  repeatedly  refused  to  produce  original 
memoranda  said  to  be  in  existence,  and  which,  if  as  claimed,  would 
have  corroborated  her  story.  Although  the  testator  kept  very  com- 
plete books  of  account,  there  was  no  reference  anywhere  to  this  alleged 
outstanding  indebtedness,  which  was  large  and  important  in  proportion 
to  his  estate.  The  widow  herself,  at  various  times  when  it  would  have 
been  natural  to  refer  to  a  valid  indebtedness  of  this  size  against  her 
husband's  estate,  failed  to  do  so.  The  testator  made  his  will  only  a 
few  months  before  he  died.  In  that  will,  as  already  stated,  he  appro- 
priated the  proceeds  of  a  life  insurance  policy  and  of  certain  real 
estate  to  the  payment  of  all  of  his  debts.  It  is  perfectly  manifest  from 
a  perusal  of  the  will  that  he«  expected  that  the  funds  thus  produced 
would  be  sufficient  to  pay  off  such  debts,  and  as  matter  of  fact  they  were 
sufficient,  almost  to  a  dollar,  to  pay  all  of  the  same,  except  for  the 
$3,000  note  and  the  $1,500  mortgage  which  are  being  pressed  for  pay- 
ment against  his  estate  by  the  plaintiff  for  the  benefit,  as  claimed,  of 
the  widow. 

The  conclusion  reached  by  the  trial  court  that  this  note  was  origin- 
ally given  as,  or  in  lieu  of,  a  testamentary  provision,  seems  quite  reason- 
able. By  the  stub  and  recitals  in  it  the  testator  evidently  intended 
to  secure  his  wife  in  its  enforcement.  Subsequently,  however,  two 
wills  and  the  deed  to  Mrs.  Easterly  were  executed,  whereby  ample 
89  N.Y.S.— 11 
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provision  was  made  for  the  widow,  which  manifestly  contemplated  as 
no  part  of  its  scheme  this  alleged  liability.  In  some  respects  the  case 
presents  features  similar  to  those  arising  in  the  case  of  In  re  Warner 
(Sup.)  65  N.  Y.  Supp.  1022,  where  this  court,  upon  a  review  and  de- 
termination of  the  facts,  found  against  a  claim  made  upon  a  note  by 
the  wife  against  her  husband's  estate. 

Coming  to  the  alleged  consideration  paid  by  plaintiff  for  the  note, 
it  appeared  that  he,  as  representative  of  another  estate,  had  paid  to 
the  widow  in  various  sums  almost  the  exact  amount  which  it  is  now 
claimed  was  paid  by  him  for  the  transfer  of  this  note.  Plaintiff  upon 
the  trial  seemed  to  accept  the  burden  and  responsibility  of  establishing 
the  validity  of  the  transactions  attending  the  assignment  of  these  mort- 
gages as  claimed  by  him.  He,  as  well  as  other  witnesses,  were  sworn 
to  sustain  them;  but  his  evidence,  when  read  as  a  whole,  seems  to 
show  a  considerable  indefiniteness  and  unsatisfactory  explanation 
of  those  transactions.  He  failed  to  produce  upon  the  trial  any  vouchers 
or  corroborating  evidence  of  the  payments  claimed  to  have  been  made 
by  him  to  his  sister  for  the  note,  or  to  the  executors  upon  the  assign- 
ment of  the  other  mortgage.  There  are  various  other  circumstances 
and  facts  which  might  be  referred  to.  In  addition  to  all  of  this,  the 
learned  trial  justice  had  the  advantage  of  seeing  upon  the  stand  the 
various  parties  and  witnesses,  and  we  have  no  disposition  to  interfere 
with  his  finding  against  the  validity  of  the  note  in  plaintiff's  hands. 

In  addition  to  finding  that  the  plaintiff  paid  the  executors  nothing 
for  the  purported  assignment  to  him  of  the  $2,000  mortgage,  the 
learned  trial  justice  decided  that  the  $1,600  mortgage  given  by  the 
testator  and  his  wife,  which  was  to  be  paid  out  of  the  proceeds  of  the 
sale  of  said  $2,000  mortgage,  was  not  a  valid  claim  against  the  estate 
in  the  hands  of  the  executors,  and  ought  not  to  be  paid  from  the  pro- 
ceeds thereof.  This  $1,500  mortgage  was  upon  the  land  which  the 
testator  during  his  lifetime  gave  without  any  valuable  consideration  to 
his  widow.  Under  those  circumstances,  we  think  the  land  covered  by 
the  mortgage  was  the  primary  fund  out  of  which  it  should  be  paid,  and 
that  it  was  unlawful  for  the  widow  and  her  coexecutors  to  attempt  from 
the  general  property  of  the  estate  to  pay  it  off,  so  as  to  relieve  there- 
from the  property  presented  to  her  individually  before  the  death  of  the 
testator.  Matter  of  Wilbur  v.  Warren,  104  N.  Y.  192,  10  N.  E.  263. 
The  decree  obtained  by  the  executors,  purporting  to  allow  them  to  sell 
^  the  $2,000  mortgage,  expressly  provided  the  purposes  to  which  the 
proceeds  of  such  sale  should  be  applied.  •  Plaintiff  has  urged  strenuous- 
ly, in  effect,  that  in  paying  the  $2,000  mortgage  he  relied  upon  this 
decree  permitting  its  sale.  He  therefore  knew  that  he  was  buying  it 
for  the  purpose  of  furnishing  money  with  which  to  pay  the  $1,500 
mortgage.  The  records  showed  that  the  $1,500  mortgage  was  upon 
land  which  the  testator  had  given  to  his  widow.  He  therefore  knew, 
or  might  have  known,  all  of  the  facts  which  in  our  opinion  make  it 
illegal  that  the  property  of  the  estate  should  be  applied  to  the  payment 
of  the  $1,600  mortgage,  and  it  is  doubtful  whether,  in  purchasing,  as 
he  claims  he  did,  the  $2,000  mortgage  for  the  purpose  of  furnishing 
funds  which  he  had  notice  were  to  be  applied  to  the  payment  of  the 
illegal  claim,  he  can  invoke  that  immunity  which  ordinarily  attends  a 
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person  who  in  good  faith  has  dealt  with  trustees,  even  though,  after 
taking  his  money,  they  have  appHed  it  to  improper  purposes. 

The  learned  trial  justice  has  in  effect  found  that  there  was  a  general 
conspiracy  between  Mrs.  Easterly  and  the  plaintiff  to  so  manipulate  the 
Hadden  mortgages  as  to  defraud  the  estate  of  the  testator  and  the 
remaindermen  therein.  In  view  of  the  conclusions  which  we  have 
reached  upon  other  questions  and  issues  already  discussed,  we  deem  it 
unnecessary  to  consider  in  detail  these  findings  and  conclusions. 
Some  general  observations,  however,  are  suggested.  If  one  should 
bring  himself  to  assume  that  the  present  executors,  Mrs.  Easterly  and 
Mr.  Lamoree,  acted  in  perfect  good  faith  and  with  an  eye  single  to 
the  welfare  of  all  of  the  different  interests  in  the  estate  represented  by 
them  in  devising  the  theory  to  perpetuate  and  utilize  the  Hadden  mort- 
gages, such  a  one  must,  we  think,  still  inevitably  be  impressed  with  the 
strange  and  inefficient  methods  taken  to  carry  out  such  theory,  and 
the  woeful  lack  of  success  and  benefit  which  would  result  therefrom 
to  the  estate  as  a  whole.  The  great  object  in  taking  a  transfer  of  the 
mortgages  from  Hadden  was  to  prevent  a  foreclosure  and  waste  of 
the  estate  and  to  create  assets  which  might  be  used  in  paying  off  debts. 
After  those  mortgages  for  such  purpose  had  been  taken  up,  the 
$2,000  mortgage  was  assigned  to  plaintiff  by  an  instrument  which  was 
not  fully  acknowledged  until  January  11,  1899,  and  the  purported  as- 
signment was  not  recorded  until  February  20,  1899.  The  plaintiff 
thinks  that  the  $2,500  mortgage,  of  which  the  purported  assignment 
was  dated  much  earlier,  was  transferred  to  him  at  about  the  same  time. 
Within  about  six  weeks,  or  upon  April  1,  1899,  we  find  the  plaintiff,  a 
brother  of  Mrs.  Easterly,  a  man  of  property  and  investments,  and  to 
whom  these  mortgages  had  in  form  been  transferred  for  the  protection 
of  the  estate,  prosecuting  a  foreclosure  upon  them.  With  great 
promptness  he  was  setting  out  upon  that  very  course  of  hostility  and 
destruction  to  the  estate  which  the  executors  say  they  had  been  so 
anxious  to  avoid  from  Mr.  Hadden.  In  instituting  these  proceedings, 
strangely  enough,  he  sends  the  mortgages  for  foreclosure  to  Mr. 
Lamoree,  his  own  brother-in-law,  and  the  brother-in-law  and  coexec- 
utor  of  Mrs.  Easterly.  Although  the  property  covered  by  the  mort- 
gages is  said  to  have  been  worth  three  or  four  times  their  amount, 
and  although  the  premises  covered  thereby  were  producing  a  yearly 
rental  of  $1,700,  as  against  an  annual  interest  upon  the  mortgages  of 
between  $400  and  $500,  no  effort  seems  to  have  been  made  to  stop  these 
foreclosures,  or  to  secure  concert  of  action  by  the  parties  interested 
in  the  estate,  or  to  procure  temporary  refunding  or  carrying  of  the 
same  until  some  provision  for  their  permanent  disposition  could  be 
made ;  but  Mr.  Lamoree  promptly  turns  them  over  to  an  attorney  to  be 
foreclosed.  When  the  sale  upon  the  $2,000  mortgage  occurred,  plain- 
tiff did  not  deem  it  necessary  or  worth  while  for  him  to  attend  the  same ; 
but  he  left  \he  entire  management  to  the  attorney  who  had  been  select- 
ed by  Mr.  Lamoree.  Mrs.  Easterly  appeared  as  a  bidder,  and  when 
the  third  executor,  Mr.  Reed,  made  a  bid  starting  a  competition  which 
ihould  have  been  welcomed  by  all  parties  interested,  the  sales  were 
stopped,  and  the  foreclosure  proceedings  speedily  discontinued.  It 
t\as  lot  until  after  this  third  executor  had  been  allowed  to  extricate 
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himsdf  from  the  duties  and  obligations  of  his  position  in  reference  to 
this  estate  that  second  foreclosure  proceedings,  the  present  actions, 
were  promptly  started  up  again  by  plaintiff. 

Again,  if  these  actions  should  succeed,  the  net  result  will  be  that 
the  real  estate  left  by  the  testator  will  be  taken  away  from  the  remain- 
dermen under  his  will  and  appropriated  to  the  payment  of  $4,500  of 
indebtedness  originally  held  by  the  widow,  and  which  the  trial  justice 
has,  as  we  think  correctly,  found  does  not  constitute  a  valid  claim 
against  the  estate.  Whatever  may  be  said  in  defense  of  Mrs.  Easterly 
as  inexperienced  in  business  matters  and  ignorant  of  the  law,  it  seems 
pretty  plain  that  Mr.  Lamoree,  a  lawyer  and  a  man  of  experience,  in 
consenting  to  act  as  executor,  with  equal  duties  towards  all  of  the 
parties  interested  in  his  testator's  estate,  and  at  the  same  time  as  friend 
and  adviser  of  his  sister-in-law,  the  widow,  and  as  adviser  and  agent 
of  the  plaintiff  in  his  hostile  proceedings  against  the  estate,  has  been 
attempting  to  carry  a  burden  of  divergent  obligations  and  interest 
which  are  seldom  borne  by  one  person  with  satisfaction  to  all  of  the 
parties  interested,  or  with  credit  to  himself,  or  with  the  sanction  of 
those  sound  principles  of  law  and  justice  which  govern  trust  relations. 

Upon  the  trial  various  objections  were  taken  to  the  rulings  of  the 
court,  none  of  which  in  our  opinion  require  a  reversal  of  the  judg- 
ment, and  to  only  part  of  which  do  we  deem  it  necessary  to  refer. 
Before  trial,  at  the  instance  of  the  respondents,  the  examination  of 
Eliza  H.  Easterly  was  taken.  This  evidence  was  offered  and  received 
upon  the  trial,  .and  plaintiff  now  urges  various  objections  to  that 
course.  It  is  said  that  the  examination  covered  certain  things  which 
were  not  competent,  and  that  opportunity  should  have  been  given 
upon  such  prior  examination  for  cross-examination,  and  that  the  evi- 
dence was  offered  as  a  whole,  instead  of  being  read  by  question  and 
answer.  If  any  real  objection  did  exist  in  these  respects  to  the  course 
pursued,  we  think  it  was  waived  and  lost  by  not  being  seasonably 
taken  upon  the  trial ;  for  we  find  in  the  record  no  objection  made  which 
presents  such  grounds  of  complaint. 

It  is  further  urged  that  the  responding  defendants  have  no  right  to 
take  and  use  the  evidence  upon  the  trial,  because  Eliza  H.  Easterly 
was  present  at  the  latter,  and  therefore  might  have  been  examined  at 
that  time.  Plaintiff  presumably  bases  this  objection  upon  section 
882  of  the  Code  of  Civil  Procedure,  which  in  substance  provides  that 
a  deposition  like  the  one  in  question,  taken  before  trial,  except  in  the 
case  of  an  adverse  party,  shall  not  be  read  unless  it  appears  that  the 
party  examined  has  died  or  is  unable  to  be  in  attendance,  etc.  Plain- 
tiff's theory  is  that  Mrs.  Easterly  was  not  an  adverse  party,  being  a 
codefendant,  and  that,  being  present  upon  the  trial,  there  was  no  ex- 
cuse for  reading  her  prior  examination.  We  do  not  find  any  basis  for 
any  complaint  that  the  evidence  of  the  witness  was  not  procured  and 
taken  in  a  proper  and  regular  way.  So  far  as  appears,  no  appeal  was 
taken  from  the  order  directing  her  examination,  and  no  motion  made 
to  suppress  the  evidence  thus  taken.  We  doubt  if  the  objection  made 
when  the  testimony  was  offered  in  evidence  was  sufficient  to  present  the 
objection  that  it  could  not  be  used  under  the  provisions  of  the  Code 
just  referred  to,  because  no  proof  had  been  made  that  the  attendance 
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of  Mrs.  Easterly  could  not  be  procured  upon  the  trial.  It  was,  in 
substance,  simply  stated  as  an  objection  to  the  use  of  the  testimony  that 
Mrs.  Easterly  was  present  in  court.  This  was  hardly  sufficient  to 
call  to  the  attention  of  the  court  the  provisions  of  the  Code,  and  the 
contention  of  the  objecting  party,  if  he  really  had  it  in  mind  at  the  time, 
that  such  a  deposition  could  not  be  used  without  pvooi  that  the  exam- 
ined party  could  not  be  produced  upon  the  trial. 

If,  however,  the  objection  was  sufficient  to  fairly  present  the  ques- 
tion, we  further  think  that  Mrs.  Easterly  was  an  adverse  party  within 
the  meaning  of  the  Code,  and  that  therefore  it  was  proper  to  use  her 
deposition.  There  can  be  no  question  but  that  actually  the  interests 
of  the  respondents  and  of  herself  are  hostile  and  opposing,  although 
they  are  codefendants.  Such  adverse  interests  also  appear  technically 
upon  the  record  of  this  litigation.  The  judgments  which  have  been 
rendered  adjudicate,  as  between  these  parties,  that  the  note  for  $3,000 
and  the  mortgage  for  $1,500,  already  sufficiently  referred  to  and  de- 
scribed, are  not  claims  against  the  estate  and  property  of  the  decedent 
in  which  the  responding  parties  are  interested.  Such  adjudication  is 
in  favor  of  the  respondents,  and  directly  adverse  to  the  interests  of  Mrs. 
Easterly,  as  the  person  who  has  assigned  and  guarantied  the  note  to 
plaintiff,  and  who  also  is  interested  in  having  paid  the  $1,500  mortgage 
in  question.  Her  attitude,  as  evidenced  by  her  answer  in  the  case, 
is  in  friendliness  and  accord  with  that  occupied  by  thp  plaintiff.  Cross- 
answers  in  behalf  of  the  responding  defendants  who  offered  the  depo- 
sition in  evidence,  have  been  served  upon  her  as  provided  by  the  Code. 

We  think  there  is  still  another  answer  to  the  objections  made  to  the 
introduction  of  this  deposition  which  would  justify  our  refusal  to  re- 
verse the  judgment  on  account  thereof.  Mrs.  Easterly  was  called  and 
examined  as  a  witness  upon  the  trial.  Upon  her  examination  and 
cross-examination  the  same  facts  were  so  far  developed  which  appear 
in  the  deposition  that  we  think  the  latter  could  have  caused  no  material 
injury,  even  if  improperly  received  under  technical  rules. 

Near  the  close  of  the  trial  respondents  were  allowed  to  amend  their 
answer,  so  as,  among  other  things,  to  expressly  charge  plaintiff  with 
notice  and  knowledge  .of  certain  illegal  acts  already  in  the  answer  al- 
ieged  against  Mrs.  Easterly  as  a  defense,  and  also  so  as  to  expressly 
charge  plaintiff  in  effect  with  being  a  party  to  various  acts  already 
set  up  as  a  defense.  Complaint  is  made  because  such  amendment  was 
allowed.  Various  reasons  are  now  urged  by  plaintiff  why  such  amend- 
ment should  not  have  been  made.  He  insists,  in  effect,  that  it  was  un- 
fair and  disadvantageous  to  him  to  have  such  amendment  made  late 
in  the  trial  of  the  action.  It  is  a  sufficient  and  complete  answer  to 
this  to  say  that,  in  the  first  place,  no  such  objection  was  urged  when 
the  amendment  was  made,  and,  in  the  second  place,  that  we  do  not 
think  he  was  prejudiced  in  any  such  way  as  is  now  claimed.  He  fur- 
ther urges  that  this  amendment  was  made  for  the  purpose  of  making 
the  pleading  conform  to  the  proofs,  and  then  calls  to  our  attention 
various  undoubted  and  undisputed  authorities  that,  where  evidence  is 
objected  to  as  inadmissible  under  the  pleadings  and  admitted,  such  er- 
ror cannot  be  cured  by  subsequent  amendment  of  the  pleadings  to 
conform  to  the  proofs.     We  may  concede  that  there  is  no  doubt  about 
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this  rule  of  law,  and  still  express  our  inability  to  see  its  application  to 
the  facts  of  this  case.  To  our  mind  the  evidence  competent  and  proper 
to  sustain  the  defenses  to  the  foreclosure  of  plaintiff's  mortgages  here- 
inbefore approved  by  us  was  admissible  under  defendants'  answer  as  it 
originally  stood.  We  do  not  think  that  the  amendment  broadened  the 
scope  and  character  of  the  testimony  which  might  be  offered  and  was 
necessary  to  sustain  the  defenses  in  question.  Moreover,  among  all 
of  the  objections  by  appellant  called  to  our  attention  in  his  argu- 
ment of  this  point,  there  is  not  one  that  the  evidence  offered  was  in- 
admissible under  the  pleadings.  We  have  been  able  to  find  one 
place  where  a  motion  was  made  to  strike  out  as  inadmissible  evi- 
dence which  had  been  offered  and  received  without  any  objection; 
but,  of  course,  such  motion  was  addressed  to  the  discretion  of  the 
court,  and  furnishes  no  ground  of  reversible  error,  even  if  the  evi- 
dence was  not  admissible  as  against  an  objection  taken  in  a  proper 
and  timely  manner.  There  being  this  failure  to  object  to  evidence 
as  inadmissible,  there  is  no  basis  for  the  application  of  the  rule  and 
authorities  called  to  our  attention. 

The  judgment  and  order  granting  an  extra  allowance  of  costs  of 
$167.38  should  be  affirmed,  with  costs. 

Judgment  and  order  affirmed,  with  costs.    All  concur. 


JEWELL  V.  JEWELL. 
(Supreme  Court,  Appellate  Division,  First  Department.    July  13,  1904.) 

1.  DivoBCE— Judgments— Default— Vacation. 

An  action  for  divorce  was  placed  on  the  calendar  for  the  first  time  in 
February,  1904,  and,  by  arrangement  of  the  parties,  was  continued  until 
the  March  term,  when  defendant  was  granted  a  postponement  for  illness. 
On  March  16th  a  further  postponement  was  asked  on  the  ground  that  de- 
fendant was  seriously  ill,  and  confined  to  her  bed  in  a  sanitarium,  with 
a  leg  in  a  plaster  cast,  which  was  supported  by  a  physician's  certificate. 
The  court  declined  to  permit  a  postponement,  but  plaintiff  intimated  to 
defendant's  attorney  that  if  defendant  would  personally  sign  a  stipulation 
to  try  the  case  in  April,  or  consent  to  a  reference,  the  case  might  be  con- 
tinued to  the  April  term.  Such  stipulation  was  signed,  but,  notwithstand- 
ing it,  the  court  directed  the  case  to  be  heard  when  reached,  and  on  March 
24th  entered  defendant's  default  EeJdy  that  defendant's  showing  on  her 
application  for  postponement  was  sufficient,  and  that  her  application  to 
open  the  default  on  that  ground  should  have  been  granted. 

2.  Same— Proof. 

Where,  in  an  action  for  divorce  on  the  ground  of  adultery,  defendant 
filed  an  answer  of  recrimination,  charging  plaintiff  with  having  committed 
adultery  with  a  servant  girl,  evidence  of  such  servant,  consisting  of  con- 
fessions made  to  her  by  defendant,  of  which  she  Informed  plaintiff,  was 
Insufficient  to  entitle  plaintiff  to  a  divorce  on  defendant's  default 

Appeal  from  Special  Term,  New  York  County. 

Action  by  James  A;  Jewell  against  Caroline  L.  Jewell  for  divorce. 
From  an  order  denying  defendant's  motion  to  open  a  judgment  in  fa- 
vor of  plaintiff  by  default,  she  appeals.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH- 
LIN,  PATTERSON,  and  O'BRIEN,  JJ. 
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Louis  J.  Grant,  for  appellant. 
William  N.  Cohen,  for  respondent. 

PATTERSON,  J.  The  plaintiff,  suing  for  an  absolute  divorce,  in 
his  complaint  charges  the  defendant  with  the  commission  of  no  less 
than  17  acts  of  adultery,  with  7  different  persons.  The  defendant,  in 
her  answer,  recriminates,  and  charges  the  plaintiff  with  having  com- 
mitted adultery  with  a  servant  girl.  Issues  were  framed  for  trial  by 
jury,  and  the  cause  appeared  on  the  calendar  for  the  first  time  in  Feb- 
ruary, 1904.  It  was  adjourned  for  about  two  weeks  at  the  defend- 
ant's request.  By  arrangement  between  the  parties,  the  case  stood 
over  for  trial  until  the  March  term.  At  that  term  application  was 
made  for  a  postponement  by  the  defendant  on  the  ground  that  she 
was  seriously  ill,  and  confined  to  her  bed  in  a  sanitarium,  away  from 
New  York  City,  with  her  leg  done  up  in  a  plaster  cast.  On  March 
16th  the  facts  were  stated  to  the  court  by  the  defendant's  attorney, 
and  a  physician's  certificate  was  produced,  showing  the  condition  of 
the  defendant,  and  a  postponement  of  the  trial  was  asked.  It  was 
opposed,  and  affidavits  were  submitted,  and  the  case  was  called  again 
on  the  21st  of  March.  Another  certificate  was  then  presented,  show- 
ing the  defendant's  condition,  to  the  effect  that  she  was  unable  to  ap- 
pear in  court,  and  would  not  be  able  to  attend  for  some  time,  and  that 
she  was  suffering  from  chronic  inflammation  of  the  knee  and  from 
nervous  prostration.  The  court  would  not  permit  a  postponement  of 
the  case,  but  thereupon  counsel  for  the  plamtiff  intimated  to  the  de- 
fendant's attorney  that  if  the  defendant  would  personally  sign  a  stip- 
ulation either  to  try  the  case  in  April,  or  consent  to  a  reference,  it 
would  be  allowed  to  go  over  to  the  April  term.  Such  a  stipulation 
was  prepared,  and  a  letter  accompanying  it  was  sent  to  the  defendant, 
who  signed  the  stipulation  and  returned  it.  Notwithstanding  this 
stipulation,  the  court  directed  the  cause,  which  was  awaiting  its  turn 
on  the  day  calendar,  to  be  heard  when  it  was  reached.  It  was  reach- 
ed on  the  24th  of  March,  and  the  default  of  the  defendant  was  taken. 
The  plaintiff  undertook  to  prove  his  case  by  the  servant  girl  named 
by  the  defendant  as  co-respondent  with  the  plaintiff  in  the  charge  of 
adultery  made  against  him,  and  the  witness  testified  only  as  to  con- 
fessions made  to  her  by  the  defendant,  and  to  some  circumstances 
slightly  sustaining  her  testimony. 

The  default  should  be  opened.  On  reading  the  affidavits,  we  think 
the  claim  of  the  defendant  that  she  was  too  ill  to  attend  the  trial  was 
meritorious ;  but,  further  than  that,  a  decree  of  absolute  divorce,  with 
all  its  accompanying  disastrous  incidents,  should  not  be  entered  in 
such  a  case  as  this  upon  the  testimony  of  an  alleged  co-respondent 
of  a  person  seeking  the  divorce.  We  do  not  mean  to  express  any 
opinion  or  intimate  any  view  respecting  the  merits  of  this  case.  It  is 
sufficient  to  say  that,  upon  the  technical  ground  of  the  application, 
we  think  the  motion  shoiild  have  been  granted,  and,  further,  that  the 
issues  should  not  be  disposed  of  simply  upon  the  testimony  of  a  per- 
son situated  as  the  plaintiff's  witness  was.  She  was  the  informant,  as 
it  would  appear.  It  was  she  who  advised  the  plaintiff  of  his  wife's  al- 
leged infidelity,  and  she  gives  a  most  extraordinary  account  of  the 
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sources  of  her  knowledge.    She  is  greatly  interested  in  the  result  of 
the  trial,  and  should  be  subjected  to  a  rigid  cross-examination. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements, 
and  the  motion  to  open  the  default  granted,  with  $10  costs,  and  the 
cause  set  down  for  trial  for  the  October  term.    All  concur. 


SCHARFF  V.  SUPREME  LODGE  K.  H. 

(Supreme  Court,  AppeUate  Division,  First  Department    July  13,  1901.) 

1.  INTEBPLEADEB— Costs. 

Where  defendant  was  sued  for  a  debt  which  it  admitted  owing,  but  the 
right  to  receive  which  was  asserted  by  adverse  claimants,  it  was  not  en- 
titled, on  payment  of  the  fund  into  court  pursuant  to  an  order  of  inter- 
pleader, to  recover  costs. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Emil  F.  Scharff  against  the  Supreme  Lodge  Knights  of 
Honor  on  a  certificate  of  insurance.  Defendant  filed  a  verified  mo- 
tion for  an  order  of  interpleader,  showing  that  the  amount  claimed 
by  plaintiff  was  also  claimed  by  Margaretta  Scharff,  and  offering  to 
pay  the  amount  of  the  certificate  into  court  on  substituting  Marga- 
retta Scharff  as  defendant.  From  an  order  granting  the  motion  for 
interpleader,  and  allowing  defendant  costs,  plaintiff  appeals.  Modified 
in  part. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH- 
LIN,  PATTERSON,  and  O'BRIEN,  JJ. 

Emanuel  S.  Cahn,  for  appellant. 
Henry  A.  Powell,  for  respondent. 

.  PER  CURIAM.  We  think  this  order  should  be  affirmed,  but  de- 
fendant was  not  entitled  upon  such  a  motion  to  have  costs  awarded 
to  it.  The  order  accordingly  should  be  modified  by  striking  out  the 
$10  costs^  and,  as  so  modified,  afiirmed,  without  costs. 


(d6  App.  DiT.  493.) 

MOTT  T.  CITY  OF  UTICA. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    July  6,  1904.) 

1.  Municipal  Cobpobations— Stbeutt  Cleaning— Contbacts—Constbuction. 

A  contract  for  street  cleaning  provided  that  the  work  should  be  done 
according  to  specifications  which  declared  that  the  work  should  consist  in 
"cleaning  the  roadway  from  curb  to  curb,"  and  that  the  clause  quoted 
should  be  interpreted  to  Include,  in  addition  to  the  roadway,  all  cross- 
walks, street  crossings,  and  intersections  of  cross-streets,  to  the  outer  lines 
of  the  street  being  cleaned.  Held,  that  the  contract  only  covered  the  clean- 
ing of  the  roadway  between  the  curbs  of  the  various  streets  and  cross- 
streets,  and  did  not  authorize  the  contractor,- in  addition,  to  clean  parts 
of  the  cross-walks  which  were  on  a  level  with  the  sidewalks,  and  between 
the  curbs  and  the  margin  of  the  streets. 

2.  Same—City  Subvetob— Authobity. 

Where  a  contract  for  street  cleaning  provided  that  the  work  should  be 
performed  under  the  supervision  and  direction,  and  be  subject  to  the  ap- 
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proval,  of  the  city  surveyor,  such  officer  had  authority  to  prohibit  the  do- 
ing of  work  by  the  contractor  which  was  not  within  the  contract 

Z.  Saicb—Bxtra  Work. 

Where  a  contract  for  street  cleaning,  with  its  specifications,  made  a  dis- 
tinction between  "street  dirt,"  proper,  and  materials  placed  in  the  street 
by  lot  owners,  and  required  the  contractor  to  remove  all  street  cleanings 
and  scrapings  at  a  specified  price  per  great  square  of  1,000  feet,  accord- 
ing to  the  kind  of  pavement  cleaned,  and  also  declared  that,  whenever  the 
contractor  was  in  doubt  as  to  when  any  material  found  on  the  streets  con- 
stituted street  dirt,  he  should  remove  the  same,  provided  the  quantity  was 
less  than  half  a  cubic  yard,  and  report  the  fact  to  the  office  of  the  city 
surveyor,  but  the  contract  provided  no  price  for  the  removal  of  material 
other  than  street  dirt,  the  contractor  was  entitled  to  recover  extra  com- 
pensation for  the  removal  of  such  other  material. 

4  SAifs— Prejudicial  Error. 

Where  a  city  street  cleaning  contractor  was  not  required  by  his  contract 
to  remove  materials  other  than  street  dirt,  and,  in  an  action  for  compen- 
sation for  the  removal  of  such  materials,  was  erroneously  denied  the  right 
to  prove  the  quantity  of  material  so  removed,  and  the  reasonable  value 
of  the  service,  such  ruling  could  not  be  sustained  on  appeal  on  the  ground 
that  it  would  be  difficult  to  determine  how  much  of  such  material  other 
than  street  dirt  had  been  removed,  and  what  it  was  reasonably  worth  to 
remove  it 

McLennan,  P.  J.,  and  Spring,  J.,  dissenting. 

Appeal  from  Trial  Term,  Oneida  County. 

Action  by  Daniel  L.  Mott  against  the  city  of  Utica.  From  a  judg- 
ment in  favor  of  plaintiff  on  one  cause  of  action,  and  from  an  order 
denying  a  new  trial  on  the  minutes,  defendant  appeals ;  and,  from  an 
order  of  nonsuit  on  the  second  cause  of  action,  plaintiff  appeals.  Re- 
versed. 

Argued  before  McLENNAN,  P.  T.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

William  E.  Seavey,  for  plaintiff. 
John  G.  Gibson,  for  defendant. 

WILLIAMS,  J.  The  judgment  and  order  should  be  reversed,  and 
a  new  trial  granted. 

The  action  was  brought  upon  a  contract  for  sprinkling,  cleaning, 
sweeping,  and  removing  the  dirt  from  the  paved  streets  of  the  city 
of  Utica.  The  first  cause  of  action  was  for  the  recovery  of  profits 
lost  by  plaintiff  by  reason  of  his  not  being  permitted  to  perform  and 
receive  pay  for  certain  work  claimed  to  be  covered  and  included  in 
the  contract,  viz.,  upon  that  portion  of  the  cross-walks  on  the  level 
with  the  sidewalks,  and  not  within  the  curb  lines  of  the  streets.  The 
court  held  with  the  plaintiff  as  to  the  construction  of  the  contract, 
and  that  it  covered  this  work,  and  the  jury  rendered  a  verdict  for  lost 
profits  in  reference  thereto  of  $512.99. 

The  city  caused  specifications  to  be  made  of  the  work,  and  the 
contract  provided  that  the  plaintiff  should  do  the  work  designated 
in  the  specifications  pursuant  to  the  provisions  thereof.  The  speci- 
fications provided  (subdivision  13)  that  the  work  should  consist  in 
"cleaning  the  roadway  from  curb  to  curb,"  and  (subdivision  14)  that 
the  term  "cleaning  the  roadway  from  curb  to  curb"  should  be  inter- 
preted to  include,  in  addition  to  the  roadway,  all  cross-walks,  street 
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crossings,  and  intersections  of  cross-streets  to  the  outer  lines  of  the 
street  being  cleaned.  The  question  is  as  to  the  construction  of  this 
language  of  the  fourteenth  subdivision.  The  plaintiff  claimed  he  was 
to  clean  not  only  the  roadway  between  the  curbs,  including  the  road- 
ways into  the  side  streets  to  the  margin  of  the  street  being  cleaned, 
and  including  such  parts  of  the  cross-walks  as  were  between  the 
curbs,  but  also  all  parts  of  the  cross-walks  which  were  on  a  level  with 
the  sidewalks,  and  between  the  curbs  and  the  margin  of  the  streets. 
For  a  few  months  he  did  this  latter  work,  and  drew  his  pay  therefor. 
The  city  surveyor  then  notified  him  that  this  work  was  not  within 
his  contract,  and  forbade  him  doing  it,  and  from  that  time  on  he  did 
not  do  the  work,  nor  draw  his  pay  therefor.  He  therefore  lost  what- 
ever profits  there  were  in  doing  that  work,  if  it  was  included  in  his 
contract.  We  think  the  proper  construction  of  the  language  con- 
fined all  the  work  within  the  curbs  of  the  street  being  cleaned  and 
the  cross-streets,  and  covered  no  work  on  a  level  with  the  sidewalks 
and  between  the  curbs  and  the  margin  of  the  streets.  The  language 
of  subdivision  13  alone  would  confine  the  work  to  the  curbs  of  the  street 
being  cleaned.  The  provisions  of  subdivision  14  were  required  to 
carry  the  work  at  the  street  crossings  around  into  the  cross-streets, 
to  the  niargin  of  the  street  being  cleaned.  This  would  cover  the 
cross-walks  along  the  street  being  cleaned  across  the  cross-streets, 
60  far  as  the  same  were  within  the  curbs  of  the  streets.  We  think  it 
was  not  the  intention  to  cover  anything  but  roadway  between  the 
curbs  of  the  various  streets  and  cross-streets.  While  the  construc- 
tion to  be  given  the  language  used  in  the  fourteenth  subdivision  is 
not  so  clear  as  it  might  be  made,  we  think  this  a  more  reasonable 
one  than  that  given  by  the  trial  court.  This  work  has  never  in  fact 
been  done,  and  the  city  should  not  be  compelled  to  pay  profits  never 
earned,  in  fact,  upon  a  doubtful  construction  of  the  contract.  This 
verdict  of  the  jury  should  therefore  be  set  aside,  and  the  judgment 
and  order  entered  therein  reversed.  We  do  not  think  the  objection 
made  by  the  city,  that  the  city  surveyor  had  no  authority  to  prohibit 
the  doing  of  this  work,  is  well  taken.  The  contract  provided  that  the 
work  should  be  performed  under  the  supervision  and  direction  and 
subject  to  the  approval  of  the  city  surveyor.  The  plaintiff  could  not 
go  counter  to  his  directions,  and,  when  he  forbade  the  work  to  be 
done,  the  plaintiff  had  to  obey.  It  was  the  city  that  spoke  through 
its  surveyor. 

The  second  cause  of  action  was  to  recover  compensation  for  the 
sweeping  and  removal  of  material  which  was  not  street  dirt,  and  was 
not  material  for  the  removal  of  which  plaintiff  was  paid  under  the 
general  provisions  of  the  contract.  The  court  would  not  permit  any 
evidence  to  be  given  to  establish  this  cause  of  action,  but  held  that 
the  plaintiff  was  compelled  to  remove  all  material,  whether  street  dirt 
proper,  or  material  placed  in  the  street  by  lot  owners  along  the  street,, 
taken  from  their  yards  or  gardens,  and  was  entitled  to  no  pay  for 
such  work,  beyond  the  provision  in  the  contract  for  compensation 
for  the  removal  of  street  dirt.  In  this  we  think  the  court  erred.  The 
contract  and  specifications  make  it  quite  clear  that  a  distinction  was 
made  between  street  dirt  proper,  and  materials  placed  in  the  street 
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by  lot  owners.  The  plaintiff  was  to  remove  all  street  cleanings  and 
sweepings,  and  was  to  be  paid  for  this  work  a  certain  price  per  great 
square  of  1,000  square  feet,  according  to  the  kind  of  pavement  clean- 
ed. This  was  the  provision  of  the  contract  itself,  and  of  subdivisions 
13, 14,  18,  20,  and  21  of  the  specifications.  And  then  subdivision  26 
provided : 

"Whenever  in  doubt  as  to  whether  any  material  that  may  be  found  on  the 
streets  comes  under  the  head  of  street  dirt,  the  contractor  shall  remove  the 
same  provided  the  quantity  thereof  Is  less  than  half  a  cubic  yard,  and  report 
the  fact  to  the  office  of  the  city  surveyor." 

The  contract  provided  a  price  for  the  removal  of  street  dirt  only. 
Other  material  was  not  expected  to  be  in  the  street.  Lot  owners 
had  no  right  to  put  their  refuse  upon  the  streets,  and  the  city  ought 
not  to  pay  for  the  removal  thereof.  The  contract  provided,  however, 
for  the  contingency  that  some  such  refuse  would  be  placed  in  the 
street;  that,  if  the  amount  was  small,  the  contractor  should  remove 
it,  and  report  it  to  the  city.  If  the  amount  was  large,  no  provision 
was  made  for  its  removal  at  all.  The  city  had  power  to  compel  the 
lot  owner  to  remove  such  refuse  from  the  street,  whether  the  amount 
was  large  or  small,  and  might  compel  him  to  pay  for  its  removal. 
There  was  no  reason  why  the  contractor  should  remove  it  without 
pay,  and  the  contract  did  not  provide  for  such  pa3mient.  It  was  work 
done,  therefore,  for  which  no  compensation  was  expressly  provided. 
Having  required  the  plaintiff  to  do  the  work,  the  city  was  liable  for 
what  it  is  necessarily  worth. 

It  is  said  it  would  be  difficult  to  determine  how  much  material  not 
street  dirt  was  removed,  and  what  it  was  reasonably  worth  to  remove 
it  We  are  not  interested  in  that  question  now.  The  plaintiff  offered 
to  make  proof  on  the  subject,  and  was  not  permitted  to  give  any  evi- 
dence whatever.  His  evidence  was  all  excluded,  and  a  nonsuit  grant- 
ed, upon  the  theory  that  he  was  by  the  contract  required  to  remove 
all  materials  of  this  character,  less  than  one-half  a  cubic  yard  in 
amount,  without  any  compensation  other  than  that  provided  gener- 
ally by  the  contract. 

The  judgment  entered  upon  this  decision  of  the  court  should  be 
set  aside,  and  a  new  trial  granted.  The  judgment  as  a  whole,  there- 
fore, and  the  order  denying  a  motion  f6r  a  new  trial,  should  be  re- 
versed, and  a  new  trial  granted,  upon  questions  of  law  only;  the 
facts  having  been  examined,  and  no  error  found  therein.  All  concur, 
except  McLENNAN,  P.  J.,  who  dissents,  and  SPRING,  J.,  who  dis- 
sents from  reversal  on  plaintiff's  appeal. 


HALL  V.  GERKEN. 

(Supreme  Court,  Appellate  Division,  First  Department    July  13, 1904.) 

1  Counterclaim— Bill  of  PABTicuiiABS. 

Where,  In  an  action  for  rent,  defendant  pleaded  eviction,  and  a  counter- 
claim for  loBs  of  profits  by  reason  of  certain  wrongful  acts  alleged  to  have 
been  committed  by  plaintiff,  an  order  requiring  a  bill  of  particulars,  stat- 
ing at  what  dates  and  to  what  amounts  on  those  dates,  respectively,  were 
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the  profits  reduced,  the  names  of  the  customers  defendant  lost  by  reason 
of  plaintiff's  alleged  acts,  and  In  what  particulars  the  value  of  the  term 
of  the  lease  was  reduced  and  depreciated  by  such  acts  within  certain 
specified  dates,  was  too  broad,  and  should  be  modified  so  as  only  to  require 
defendant  to  state  between  what  dates  he  suffered  loss  of  profits  by  reason 
of  plaintiff's  acts,  and  the  aggregate  amount  thereof. 

Appeal  from  Special  Term,  New  York  County. 
Action  by  Charles  W.  Hall  against  Frederick  Gerken.     From  an 
order  granting  a  bill  of  particulars,  defendant  appeals.    Modified. 

The  action  Is  to  recover  rent  of  certain  premises  In  New  York  City,  to  which 
defendant  filed  an  answer  alleging  an  eviction,  and  setting  up  a  counterclaim 
to  recover  damages  by  way  of  profits  lost  by  certain  alleged  unlawful  acts 
committed  by  plaintiff.  An  order  was  granted  requiring  defendant  to  file  a 
bill  of  particulars  In  support  of  such  counterclaim,  showing,  first,  at  what 
dates,  and  to  what  amounts  on  those  dates,  respectively,  were  the  promts  of  the 
defendant  In  his  business  reduced  by  the  acts  of  the  plaintiff;  second,  what  are 
the  names  of  the  customers.  If  any,  who  were  lost  to  defendant  by  reason  of 
plaintiff's  alleged  acts ;  and,  third.  In  what  particulars  was  the  value  of  the 
term  of  the  lease  between  ceitaln  dates  depreciated  or  reduced,  as  alleged,  by 
such  acts. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGHUN, 
PATTERSON,  and  O'BRIEN,  JJ. 

William  G.  McCrea,  for  appellant, 
Lemuel  Skidmore,  for  respondent 

PER  CURIAM.  The  order  in  this  case  is  too  broad,  and  requires 
particulars  to  be  stated  with  which  the  defendant  evidently  cannot 
make  compliance.  The  order  should  be  modified  by  requiring  the  de- 
fendant to  state  between  what  dates  he  suffered  loss  of  profits  by  reason 
of  the  plaintiff's  acts,  and  the  aggregate  amount  thereof;  and,  as  sq 
modified,  the  order  should  be  affirmed,  without  costs  to  either  party 
in  this  court. 


(96  App.  Dlv.  315.) 

STRAUS  et  al.  v.  AMERICAN  PUBLISHERS'  ASS'N  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department    July  13,  1904.) 

1.  Unlawful  Combinations— Answer— Information  and  Belief. 

An  answer  to  a  suit  to  set  aside  an  alleged  fraudulent  combination  In 
restraint  of  trade  was  not  objectionable  on  the  ground  that  defendants 
averred  or  denied  facts  on  Information  and  belief  of  which  defendants 
had  knowledge. 

2.  Same— Irresponsiveness. 

An  answer  containing  averments  made  to  date  from  the  verification  of 
the  answer,  and  not  from  the  verification  of  the  complaint,  Is  insufficient 
8.  Same— Evasion. 

Where,  in  a  suit  to  restrain  the  carrying  out  of  an  alleged  unlawful 
combination  in  restraint  of  trade,  the  complaint  alleged  that  one  E.  '*ls 
the  manager  of  said  membership  corporation,*'  an  answer,  verified  some 
time  after  the  service  of  the  complaint,  alleging  that  B.  "is  not  now"  the 
manager,  was  not  objectionable  as  evasive,  since  it  did  not  prevent  plain- 
tiffs from  proving  the  averment  of  the  complaint 
4.  Same— Responsiveness. 

Where  a  complaint  alleged  that  in  furtherance  of  an  Illegal  combination 
set  forth,  defendant  and  its  members  immediately  after  organization.  In 
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]900,  adopted  a  resolution  and  agreement  intended  to  prevent  reducing 
prices  on  copyrighted  books  published  by  them,  an  answer  in  which  de- 
fendants "admit  that  on  or  about  February  13,  1901,  the  association 
adopted  certain  resolutions,  which  were  thereafter  from  time  to  time 
amended,"  and  "deny  that  the  purport  or  effect  of  such  resolutions  is  cor- 
rectly set  forth,"  without  stating  whether  or  not  any  such  resolution  as 
averred  in  the  complaint  existed,  or  giving  the  date  and  nature  of  each 
resolution  passed,  and  the  date  and  nature  of  the  amendments,  was  in- 
sufficient 

6.  Same. 

Where  a  complaint  against  a  corporation  alleged  the  adoption  of  an 
illegal  resolution  set  out,  an  answer  denying  that  "the  purport  and  effect 
of  the  said  resolution  is  correctly  set  forth"  did  not  constitute  a  denial  of 
the  averment,  and  should  be  stricken  out,  and  a  general  denial  entered,  or 
other  averments  substituted,  to  meet  the  allegations  of  the  complaint 

6.  Same. 

Where  a  complaint  alleged  that  defendants  maintained  an  unlawful 
combination,  set  forth,  and  the  answer  admitted  that  "they  have  main- 
tained the  plans  and  rules  of  the  American  Publishers*  Association  as  the 
same  have  from  time  to  time  been  amended,"  the  answer  was  Irresponsive 
to  the  complaint,  and  should  be  stricken  out,  and  a  general  denial  inter- 
posed, unless  the  plan  and  rules  of  the  association  specified,  together  with 
the  dates  of  their  adoption  and  their  nature,  were  specifically  alleged. 

7.  Sams— Evasiveness. 

Where  a  complaint  to  set  aside  an  alleged  unlawful  combination  in  re- 
straint of  trade  alleged  that  plaintiffs  had  been  requested  to  Join  such  com- 
bination, an  answer  admitting  that  "plaintiffs  have  been  invited  to  buy 
books  from  the  defendant  on  like  terms  with  others"  was  evasive,  and 
should  be  stricken  out 
&  Same. 

Where,  in  a  suit  to  set  aside  an  alleged  unlawful  combination,  the  com- 
plaint charged  that  defendants  established  a  system  of  espionage  in  the 
store  of  plaintiffs,  and  otherwise,  to  secure  information  as  to  plaintiffs' 
business  and  the  source  from  which  they  obtained  book  supplies,  an  answer 
admitting  that  defendant  association  had  by  lawful  means  endeavored  to 
ascertain  how  plaintiffs  obtained  supplies  of  copyrighted  books  was  irre- 
sponsive and  insufficient 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Isidor  Straus  and  others  against  the  American  Publish- 
ers' Association  and  others.  From  an  order  denying  plaintiffs*  mo- 
tion to  strike  out  and  make  definite  portions  of  defendants'  answer, 
plaintiffs  appeal.      Modified. 

See  86  N.  Y.  Supp.  1090. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH- 
UN,  PATTERSON,  and  O'BRIEN,  JJ. 

Edmond  E.  Wise,  for  appellants. 
George  L.  Rives,  for  respondents. 

O'BRIEN,  J.  The  action  herein  was  brought  against  the  various 
defendants  to  declare  unlawful  a  combination  with  respect  to  the 
selling  of  books  alleged  to  have  been  entered  into  between  them, 
and  to  restrain  them  from  carrying  out  its  purposes.  The  complaint 
has  been  before  this  court  (86  App.  Div.  446,  83  N.  Y.  Supp.  271) 
and  the  Court  of  Appeals  (177  N.  Y.  473,  69  N.  E.  1107),  demurrer 
thereto  being  overruled.  The  defendants  have  now  answered,  and 
the  plaintiffs,  claiming  that  various  parts  of  the  answer  of  the  Amer- 
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ican  Publishers'  Association  and  its  members,  are  uncertain,  in- 
definite, and  irresponsive,  moved  to  alter  it  in  these  respects,  which 
motion  was  denied,  and  from  the  order  so  entered  they  appeal. 

The  plaintiffs,  in  the  notice  of  motion,  specified  16  objections  to 
paragraphs  of  the  answer.  With  respect  to  most  of  the  objections, 
we  think  that  the  paragraphs  specified  fully  and  properly  answer  the 
averments  of  the  complaint.  The  complaint  fails  to  point  out  any 
very  serious  uncertainty  or  evasion  in  most  of  the  paragraphs  refer- 
red to,  and  it  is  pertinent  to  say  that  the  complaint  is  very  general 
in  its  terms,  and,  in  large  part,  avers  conclusions.  One  line  of  the 
plaintiffs'  objections  is  that  the  answer  in  several  places  avers  or 
denies  upon  information  and  belief,  and  the  plaintiffs  insist  that  the 
defendants  know  of  their  own  knowledge.  This  we  think  is  not  a 
very  serious  objection,  and,  as  said  by  the  respondents,  while  in 
some  cases  any  one  of  the  defendants  might,  perhaps,  allege  that 
he  himself  had  or  had  not  knowledge  or  motive,  or  the  like,  he  cer- 
tainly could  only  answer  on  information  and  belief  as  to  those  mat- 
ters with  respect  to  his  codefendants,  and,  as  to  the  averment  that 
an  illegal  combination  existed,  the  defendants  would  rely  upon  legal 
advice  as  to  the  nature  of  their  association,  and  hence  must  answer 
on  information  and  belief. 

Wherein,  however,  we  think  that  the  answer  is  evasive  and  irre- 
sponsive, is  in  those  various  paragraphs  where  the  averments  are 
made  to  date  from  the  verification  of  the  answer,  and  not  from  the 
verification  of  the  complaint.  As  contended  by  the  plaintiffs,  a  de- 
fendant should  not  be  permitted  to  evade  the  admission  of  a  material* 
allegation  of  the  complaint  by  shifting  the  time  in  which  he  addresses 
himself  from  the  period  contemplated  in  the  complaint  to  a  subse- 
quent and  much  later  period.  The  rights  of  the  parties  are  de- 
termined as  of  the  commencement  of  the  action,  and  subsequent  oc- 
currences are  no  defense.  Gabay  v.  Doane,  66  App.  Div.  507,  73 
N.  Y.  Supp.  381 ;   Wisner  v.  Ocumpaugh,  71  N.  Y.  113. 

The  answer  is  most  seriously  at  fault  in  this  respect  in  the  second 
and  third  defenses,  wherein  it  is  averred,  in  effect,  that  the  plans 
and  rules  of  the  association  only  affect  copyright  books.  The  com- 
plaint averred  that  the  combination  related  generally,  and  stated 
various  acts  of  the  defendants,  the  object  of  which  was  to  carry  out 
such  purposes  of  the  combination.  The  reason  for  the  defendants' 
choice  of  words  is  apparent  from  the  opinion  of  the  Court  of  Appeals, 
supra,  that  as  to  copyright  books  the  defendants'  plan  was  not  il- 
legal, since  a  monopoly  with  respect  to  such  books  was  given  by  the 
government.  Although  it  is  true  that  in  view  of  this  decision  the 
defendants  could  not  seemingly  be  restrained  as  to  their  dealings  irK 
copyright  books,  nor  held  liable  for  damages  resulting  to  the  plain- 
tiffs therefrom,  the  rights  of  the  parties  being  fixed  as  of  the  com- 
mencement of  the  action,  th^  defendants  should  state  when  the  plans 
and  rules  relative  to  copyright  books  were  adopted,  and  wherein 
they  have  been  amended,  and  whether  as  to  other  books  the  defend- 
ants deny  the  acts  averred. 

Other  particulars  in  which  the  answer  relates  to  a  date  subsequent 
to  the  verification  of  the  complaint  are  not,  we  think,  of  great  import- 
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ance — such  as  the  averment  of  the  answer  which  permits  the  infer- 
ence that  George  S.  Emory,  whom  the  complaint  averred  "is  the 
manager  of  said  membership  corporation,"  is  not  now  the  manager, 
without  saying  whether  he  was  when  the  complaint  was  drawn. 
This  evasion  is  not  serious,  nor  does  it  prevent  the  plaintiffs  from 
proving  the  averment  of  his  complaint. 

Paragraph  8  does  not  meet  paragraph  16  of  the  complaint,  which 
avers  that,  in  furtherance  of  the  illegal  combination  set  forth,  the 
Publishers'  Association  and  its  members  immediately  after  its  organ- 
ization, in  1900,  adopted  a  resolution  and  agreement  intended  to 
prevent  reducing  prices  on  copyright  books  published  by  them,  by 
selling  such  books  only  at  net  prices ;  the  answer  being  merely  that 
the  defendants  "admit  that  on  or  about  February  13,  1901,  the  as- 
sociation adopted  certain  resolutions,  which  were  thereafter  from 
time  to  time  amended,"  and  "deny  that  the  purport  or  effect  of  such 
resolutions  is  correctly  set  forth."  It  is  thus  not  averred  what  the 
resolution  passed  February  13,  1901,  was,  nor  how  it  was  amended, 
nor  whether  preceded,  accompanied,  or  followed  by  a  resolution  of 
the  character  specified  by  the  plaintiff.  Paragraph  8  should  thus 
be  made  to  distinctly  state  whether  or  not  any  such  resolution  as 
averred  existed,  or  else  give  the  date  and  nature  of  each  resolution 
passed,  and  the  date  and  nature  of  the  amendments  thereto. 

Paragraph  9,  we  think,  is  also  irresponsive ;  the  complaints  having 
alleged  in  paragraph  17  that,  as  a  part  of  the  defendants'  unlawful 
combination,  the  members  of  the  association  agreed  that  net  copy- 
right books  and  all  other  books,  whether  published  by  them  or  not, 
should  be  sold  by  them  to  those  booksellers  only  who  would  maintain 
the  retail  net  price  of  such  net  copyrighted  books  for  one  year,  and 
that  an  office  was  established  for  the  purpose  of  carrying  out  this 
plan,  and  the  members  agreed  that  they  would  aid  in  the  formation 
of  a  booksellers'  association  to  co-operate  with  the  American  Pub- 
lishers' Association  in  said  unlawful  scheme,  and  the  answer  denying 
"that  the  purport  or  effect  of  the  said  resolution  is  correctly  set 
forth."  The  words  quoted  do  not  constitute  a  denial  of  the  aver- 
ment— no  resolution  having  been  mentioned — and  should  be  stricken 
out,  and  a  general  denial  entered,  or  else  other  averments  substituted 
to  meet  the  allegations  of  the  complaint. 

Again,  we  think  the  answer  irresponsive  in  paragraph  11 ;  the  com- 
plaint having  alleged  in  paragraph  19  that  the  defendants  have  main- 
tained the  unlawful  combination  set  forth,  and  the  answer  admitting 
that  "they  have  maintained  the  plans  and  rules  of  the  American  Pub- 
lishers' Association  as  the  same  have  from  time  to  time  been  amend- 
ed." These  words  should  be  stricken  out,  and  a  general  denial 
interposed,  or  else  the  plan  and  rules  of  the  association  specified, 
when  adopted,  and  the  dates  and  nature  of  the  amendments. 

The  twelfth  paragraph  of  the  answer  is  evasive ;  the  plaintiffs  hav- 
ing pleaded  in  paragraph  20  that  they  were  invited  to  join  the  unlaw- 
ful combination  set  forth,  and  the  answer  admitting  that  the  "plain- 
tiffs have  been  invited  to  buy  books  from  the  defendant  on  like  terms 
with  others."  These  words  should  be  stricken  out,  and  a  denial  or 
other  suitable  defense  interposed. 
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Finally  we  think  that  the  admission  of  the  sixteenth  paragraph  of 
the  answer  that  "the  American  Publishers'  Association  has  by  law- 
ful means  endeavored  to  ascertain  how  the  plaintiffs  obtained  sup- 
plies of  copyright  books"  does  not  meet  the  general  averment  of 
the  twenty-fifth  paragraph  of  the  complaint,  that  the  defendants 
established  a  system  of  espionage  in  the  store  of  the  plaintiffs,  and 
otherwise,  to  secure  information  as  to  the  business  of  the  plaintiffs, 
and  the  source  of  their  book  supplies.  The  words  quoted  form  no 
answer  as  to  books  other  than  those  copyrighted,  nor  do  they  show 
whether  or  not  the  averments  as  to  espionage,  etc.,  were  true ;  and 
they  should  therefore  be  stricken  out,  and  the  paragraph  made  more 
responsive,  or  a  general  denial  pleaded. 

Our  conclusion,  therefore,  is  that  the  plaintiffs'  motion  should  have 
been  granted  with  respect  to  the  second  and  third  separate  defenses 
of  the  answer,  and  with  respect  to  paragraphs  8,  9,  11,  12,  and  16 
of  the  answer.  The  order  appealed  from  is  accordingly  modified  by 
granting  the  motion  in  the  respects  indicated,  and,  as  so  modified, 
affirmed,  without  costs.    All  concur. 


(96  App.  Dlv.  406.) 

Mcdonald  t.  morsb. 

(Supreme  Court,  Appellate  Division,  First  Department.    July  13,  1904.) 

1.  DiscovEBY— Examination  befobe  Tbial— Deceit. 

Where,  in  an  action  for  deceit  against  the  president  of  a  corporntion, 
in  falsely  representing  to  plaintiff,  a  stockholder,  that  the  corporation 
earned  and  was  earning  dividends  paid  and  about  to  be  declared,  plaintiff 
alleged  that  the  dividends  were  paid  out  of  the  capital,  and,  on  information 
and  belief,  that  defendant  had  organized  the  corporation  with  over  $15,- 
000,000  capital  stock,  which  had  been  issued  for  property  owned  by  de- 
fendant worth  not  to  exceed  $800,000,  and  had  not  been  able  to  earn  1% 
per  cent,  quarterly  dividends  which  had  been  paid  on  the  preferred  stock, 
and  that  plaintiff  was  not  familiar  with  the  terms  of  the  contracts  by 
which  the  stock  was  issued  for  the  property,  and  was  unable  to  prove  the 
same,  except  by  an  examination  of  the  defendant,  the  corporation  not 
being  a  party  to  the  action,  plaintiff  was  entitled  to  an  order  for  defend- 
ant's examination  before  trial,  in  order  to  prove  such  overcapitalization, 
and  that  defendant  had  knowledge  that  dividends  had  not  been  earned, 
but  had  been  paid  from  capital. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  John  E.  McDonald  against  Charles  W.  Morse.  From 
an  order  granting  defendant's  motion  to  vacate  an  order  for  defend- 
ant's examination  before  trial,  plaintiff  appeals.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH- 
LIN,  and  LAUGHLIN,  JJ. 

John  M.  Bowers,  for  appellant. 
Samuel  Untermyer,  for  respondent. 

LAUGHLIN,  J.  This  is  a  common-law  action  for  deceit.  The 
plaintiff  alleges  that  in  March,  1900,  he  was  the  owner  of  a  large 
block  of  preferred  and  common  stock  in  the  American  Ice  Company, 
a  New  Jersey  corporation,  of  which  the  defendant  was  president,. 
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the  par  value  of  each  share  being  $100 ;  that  the  selling  price  in  the 
open  market  of  the  preferred  stock  was  then  $77  per  share,  and  the 
common  stock  was  $40  per  share;  that  the  defendant  was  familiar 
with  the  affairs  of  the  corporation,  and  owned  considerable  stock 
therein;  that  in  October,  1899,  and  quarterly  thereafter  until  and 
including  April,  1902,  the  directors  declared  and  paid  a  dividend  of 
V/2  per  cent,  on  the  preferred  stock,  and  in  November,  1899,  and 
quarterly  thereafter,  until  and  including  February,  1902,  a  dividend 
of  1  per  cent,  on  the  common  stock ;  upon  information  and  belief, 
that  said  dividends  were  not  paid  out  of  the  net  earnings  of  the 
corporation,  but  out  of  the  capital,  and  that  the  net  earnings  did  not 
equal  the  dividends — all  to  the  knowledge  of  the  defendant.  The 
plaintiff  further  alleges  that  on  or  about  the  12th  day  of  March,  1900, 
he  contemplated  sailing  for  Europe,  and  was  about  to  sell  his  stock 
in  the  open  market  at  the  market  prices  stated,  whereupon  the  de- 
fendant falsely  and  fraudulently  represented  to  him  that  the  company 
was  earning  net  earnings  in  excess  of  the  amount  of  dividends  paid, 
and  that  it  had  earned  the  dividends  theretofore  paid,  and  said  divi- 
dends were  paid  out  of  the  net  earnings,  and  that  the  company  was 
about  to  declare  other  dividends  out  of  net  earnings ;  that  defendant 
further  falsely  and  fraudulently  represented  that  he  would  notify 
plaintiff  when  he  was  about  to  sell  his  own  stock,  so  that  the  plaintiff 
might  sell  out  at  or  about  the  same  time;  that  the  plaintiff  relied 
upon  said  representations,  and  was  induced  thereby  to  refrain  from 
selling,  and  did  refrain  from  selling,  his  stock;  that  said  representa- 
tions were  false,  to  the  knowledge  of  the  defendant  at  the  time  they 
were  made,  and  were  made  for  the  purpose  of  cheating  and  defraud- 
ing the  plaintiff,  and  inducing  him  to  retain  his  stock,  and  refrain 
from  selling  the  same,  in  order  that  the  defendant  might  first  sell 
his  own  stock ;  that  the  defendant  did  sell  his  stock,  or  a  large  por~ 
lion  thereof,  without  notifying  plaintiff,  and  before  plaintiff  sold  his 
stock;  and  that,  after  the  defendant  made  the  false  representations,, 
the  stock  declined  in  value,  to  the  plaintiff's  damage  in  the  sum  of 
$200,000.  The  answer  put  in  issue  the  allegations  of  the  complaint 
to  the  effect  that  the  dividends  were  not  earned  by  the  corporation, 
but  were  paid  out  of  its  capital,  and  that  this  was  known  to  the  de- 
fendant, and  those  charging  him  with  false  and  fraudulent  representa- 
tions. The  plaintiff  further  shows  by  affidavit  that  the  dividends 
were  not  earned  by  the  company,  but  were  paid  out  of  the  capitals 
and  charges,  upon  information  and  belief — giving  the  sources  of  his 
information  and  the  grounds  of  his  belief,  which  are  sufficient  in  that 
regard — in  effect,  that  the  corporation  was  organized  by  the  defend- 
ant in  the  year  1899;  that  over  $15,000,000  of  the  capital  stock  was 
issued  for  property  owned  by  the  defendant,  worth  not  to  exceed  the 
sum  of  $800,000 ;  that  the  plaintiff  is  not  familiar  with  the  terms  6f 
the  contracts  by  which  the  stock  was  issued  for  said  property,  and 
is  unable  to  prove  the  same,  except  by  an  examination  of  the  defend- 
ant; that  the  examination  is  desired  for  the  purpose  of  proving  these 
5acts,  and  of  showing  the  defendant's  knowledge  that  the  dividends 
vere  not  earned  by  the  corporation,  or  paid  out  of  its  earnings. 
89N.Y.S.— 12 
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It  is  claimed  on  the  part  of  the  respondent  that  it  is  not  material 
to  the  issues  whether  the  capital  stock  of  the  corporation  was  issued 
for  full  value,  or  for  property  worth  only  a  small  percentage  of  the 
par  value  of  the  stock,  and  that  whether  the  dividends  were  paid 
from  the  dividends  of  the  corporation,  or  not,  may  be  readily  shown 
by  its  books,  with  knowledge  of  which  the  defendant,  as  its  presi- 
dent, would  be  chargeable  without  other  proof.  It  is  to  be  borne 
in  mind  that  the  corporation  is  not  a  party  to  the  action,  and  its 
books  would  not  be  evidence  of  knowledge  on  the  part  of  the  de- 
fendant of  their  contents,  without  further  evidence  connecting  him 
with  the  entries,  or  showing  knowledge  thereof  on  his  part.  It  will 
be  necessary  for  the  plaintiff  to  show  not  only  that  the  representa- 
tions  were  false,  but  that  the  defendant  made  them,  knowing  their 
falsity.  It  will  be  incumbent  on  the  plaintiff  to  prove  facts  and  cir- 
cumstances showing  that  the  dividends  were  not  earned,  but  were 
paid  out  of  the  capital,  and  that  defendant  knew  these  facts  when 
he  made  the  representations.  Upon  that  issue  the  evidence  sought 
to  be  obtained  will  be  material,  for,  if  the  defendant  was  instru- 
mental in  organizing  the  corporation,  and,  through  directors  acting 
for  him,  procured  the  purchase  for  his  own  benefit  of  property  of 
little  value,  for  which  the  principal  capital  stock  was  issued,  it  will' 
be  a  reasonable  inference  that  he  knew  or  should  have  known  that 
the  corporation  did  not  and  could  not  earn  dividends  of  the  amount 
stated  upon  the  entire  capital  stock  outstanding. 

It  follows,  therefore,  that  the  order  should  be  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  denied  with  $10  costs.  All 
concur. 


(43  Misc.  Rep.  435.) 

PEOPLE  ex  rel.  FLYNN,  Sheriff,  v.  LEECH.  County  Clerk. 

(Supreme  Court,  Special  Term,  Ontario  County.    April  29,  1904.) 

1.  Sheriffs— Compensation— SALABY—ADDmoNAL  Fees. 

Under  Laws  1902,  p.  972.  c.  380.  providing  that  the  sheriff  of  Ontario 
county  shall  receive  as  compensation  for  all  bis  services  and  bis  duties  ap- 
pertaining thereto  which  are  a  county  charge  upon  the  said  county  or  any 
town  therein,  an  annual  salary  of  $2,000,  and  "he  shall  also  be  entitled  to 
receive  and  retain  to  his  own  use  his  fees  and  perquisites  in  all  civil  cases 
and  proceedings  in  which  the  same  are  to  be  paid  by  private  persons  or 
corporations  other  than  the  county  of  Ontario,"  and  shall  perform  the  du- 
ties in  connection  therewith  without  expense  to  the  county,  such  sheriff 
is  not  a  salaried  officer  within  Code  Civ.  Proc.  §  3307,  subd.  4,  entitling 
sheriffs  to  a  fee  for  each  cause  placed  on  the  calendar  for  trial  by  jury, 
but  declaring  that  it  does  not  apply  to  counties  wherein  the  sheriff  Is  a 
salaried  officer. 

Application  for  mandamus  by  the  people  of  the  state  of  New  York 
on  the  relation  of  Francis  Flynn,  as  sheriff  of  the  county  of  Ontario, 
against  Porter  F.  Leech,  as  clerk  of  the  county  of  Ontario,  for  collec- 
tion of  fees.     Writ  granted. 

Ditmars  &  Teter,  for  relator. 

Arthur  P.  Rose,  Esq.,  for  respondent. 
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ROBSON,  J.  No  question  is  made  by  counsel  for  respondent  as 
to  whether  this  proceeding  can  be  maintained  to  enforce  the  rights 
which  relator  claims.  The  purpose  of  both  parties  is  manifestly  not 
so  much  to  determine  the  question  of  the  right  of  relator  to  the  cal- 
endar fees  already  collected  by  the  clerk  for  the  February  Trial  Term 
of  the  court,  which  is  nominally  the  object  of  the  proceeding,  as  to 
procure  an  adjudication  of  the  question  whether  the  sheriff  is  entitled 
to  insist  upon  the  collection  for  his  account  by  the  clerk  of  the  calen- 
dar fees  provided  by  subdivision  4  of  section  3307  of  the  Code  of  Civil 
Procedure  for  future  terms.  If,  therefore  under  the  law  as  it  now 
stands,  it  is  the  duty  of  the  clerk  to  collect  of  litigants  this  calendar 
fee,  both  parties  wish  an  adjudication  for  their  future  guidance,  rather 
than  an  expression  of  opinion  as  to  whether  this  proceeding  is  the 
proper  one,  or  could  be  maintained  if  objection  were  made  thereto. 

Subdivision  4  of  section  3307  of  the  Code  of  Civil  Procedure  pro- 
vides that  a  sheriff  is  entitled,  for  notifying  jurors  to  attend  a  trial 
term  of  a  court  of  record,  to  "fifty  cents  for  each  cause  placed  upon 
the  calendar  for  trial  by  a  jury  to  be  paid  by  the  party  first  putting 
the  cause  on  the  calendar  for  that  term.  But  the  sheriff  is  not  en- 
titled to  more  than  one  dollar  and  fifty  cents  for  calendar  fees  in  one 
action.  The  clerk  shall  not  put  a  cause  upon  the  calendar  for  trial 
by  a  jury  until  the  fee  specified  in  this  subdivision  is  paid  to  him  for 
the  use  of  the  sheriff.  *  *  *  The  provisions  of  this  subdivision 
shall  not  be  applicable  to  counties  wherein  the  sheriff  is  a  salaried 
officer."  The  decision  of  the  question  at  issue  between  the  parties 
rests,  therefore,  upon  the  determination  whether  the  sheriff  of  On- 
tario county  is  a  "salaried  officer"  within  the  meaning  of  that  term 
as  employed  in  the  section  just  quoted.  The  statute  changing  the 
method  of  compensation  of  the  sheriff  of  Ontario  county  (chapter 
380,  p.  972,  Laws  1902)  provides  that : 

"The  sheriff  •  •  •  shall  receive  a  compensation  for  all  his  services 
*  ♦  •  and  his  duties  appertaining  thereto  which  are  now  or  may  be  by 
law  made  a  county  charge  upon  the  said  county  or  any  town  therein  an  annual 
salary  of  $2,000;  •  ♦  ♦  he  shall  also  be  entitled  to  receive  and  retain  to 
his  own  use  his  fees  and  perquisites  in  all  civil  cases  and  proceedings  in 
which  the  same  are  to  be  paid  by  private  persons  or  corporations  other  than 
the  county  of  Ontario  and  shall  perform  the  duties  in  connection  therewith 
without  expense  to  the  county  of  Ontario." 

It  would  seem  that  a  simple  reading  of  the  two  statutes  and  a 
comparison  of  their  provisions  would  furnish  a  satisfactory  answer 
to  the  questions  here  to  be  determined.  It  is  only  for  the  services 
which  the  sheriff  renders,  and  the  work,  labor,  and  duties  appertain- 
ing thereto,  for  which  the  county,  or  any  town  therein,  may  be  char- 
ged, that  the  sheriff  is  entitled  to  receive  as  his  compensation  the 
salary  of  $2,000.  All  fees  and  perquisites  in  civil  cases  and  proceed- 
ings to  be  paid  by  private  persons  and  corporations  he  is  entitled  to 
receive  and  retain  for  his  own  use,  unaffected  by  the  provisions  as  to 
his  salary.  Can  it  be  said  that  the  office  of  sheriff  is  in  any  sense 
a  salaried  one  so  far  as  civil  cases  and  proceedings  in  which  private 
persons  or  corporations  are  parties  are  concerned?  It  seems  that 
the  reason  of  the  change  in  the  method  of  the  compensation  of  the 
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sheriff  IS  clear,  and  that  the  salary  provided  was  intended  to  take  the 
place  and  be  in  lieu  of  only  the  fees  which  the  sheriff  would  otherwise 
be  entitled  to  collect  of  the  county  or  town  for  his  services,  and  that 
it  was  the  legislative  intention  to  leave  his  fees  for  services  rendered 
to  private  litigants  in  civil  cases  unaffected  by  a  new  arrangement. 

Application  for  mandamus  is  therefore  granted,  without  costs,  un- 
der stipulation  of  attorneys. 


(96  App.  Div.  424.) 

In  re  OPENING  OF  CROMWBLL  AVE. 

(Supreme  Ck>iirt,  AppeUate  Division,  First  Department    July  13,  1904.) 

1.  Municipal  Oorpobations— Stbkets— Oondbmnatiow  op  Land— Interest. 

Greater  New  York  Charter  (Laws  1897,  p.  360.  a  378)  S  1001,  provides 
that,  unless  a  demand  for  payment  of  an  award  for  land  taken  for  street 
purposes  is  made  on  the  comptroller  within  six  months  after  confirma- 
tion of  the  report  of  the  commissioners,  interest  ceases  at  the  expiration  of 
that  time.  By  the  consolidation  act  (Laws  1882,  p.  227,  c  410,  S  992,  as 
amended  by  Laws  1893,  p.  1490,  c.  600,  and  Laws  1805,  p.  806,  c.  449)  the 
running  of  interest  on  an  award  for  land  so  taken  was  not  limited.  Held, 
that  where  a  proceeding  for  the  taking  of  land  for  street  purposes  was 
instituted  under  the  consolidation  act,  and  title  vested  in  the  city  while 
such  act  was  in  force,  the  claimants  were  entitled  to  interest  under  that 
act  until  payment  of  the  award. 

Van  Brunt,  P.  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Application  by  the  mayor,  etc.,  of  the  city  of  New  York  for  the  con- 
demnation of  lands  for  the  opening  of  Cromwell  avenue.  From  an  or- 
der directing  the  issuance  of  a  peremptory  mandamus  requiring  the 
comptroller  to  pay  certain  claimants  or  their  attorneys  the  sum  of 
$21,505,  with  interest  thereon  from  October  20,  1897,  the  city  appeals. 
Affirmed. 

See  88  N.  Y.  Supp.  947. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGHUN, 
PATTERSON,  and  O'BRIEN,  JJ. 

John  P.  Dunn,  for  appellant. 
John  C.  Shaw,  for  respondents. 

McLaughlin,  J.  This  proceeding  was  instituted  for  the  pur- 
pose of  acquiring  title  to  lands  necessary  for  the  opening  of  Cromwell 
avenue,  in  the  city  of  New  York.  Commissioners  of  estimate  and  as- 
sessment were  appointed  on  the  21st  of  March,  1897,  and  the  title  to 
the  land  taken  vested  in  the  city  on  the  20th  of  October  of  the  same 
year.  The  preliminary  report  of  the  commissioners  was  filed  on  the  9th 
of  January,  1902,  in  which  awards  were  made  to  the  owners  of  the 
land  taken ;  and  on  the  10th  of  January,  1903,  the  commissioners  signed 
their  final  report,  which  was  affirmed  by  an  order  of  this  court  on  the 
18th  of  March,  1903.  On  the  24th  of  December,  1903,  the  comptroller 
of,  the  city  notified  the  owners  of  the  land  taken  that  the  dty  was  ready 
to  pay  the  awards,  with  interest  from  October  20,  1897,  to  September 
18,  1903,  which  was  six  months  subsequent  to  the  confirmation  of  said 
report    The  respondents  claimed  they  were  entitled  to  interest  upon  the 
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sums  awarded  to  the  time  payment  was  made  by  the  city,  and,  the 
comptroller  having  refused  to  accede  to  their  contention  in  this  respect, 
they  obtained  an  order  for  a  peremptory  writ  of  mandamus  directing 
him  to  make  such  payment,  and  the  city  has  appealed. 

The  sole  question  presented  is  whether  the  interest  on  the  awards  is 
to  run  to  the  date  of  payment,  or  to  cease  at  a  date  six  months  subse- 
quent to  the  date  of  confirmation  of  the  report  of  the  commissioners 
of  estimate  and  assessment;  and  its  determination  turns  upon  whether 
the  payment  of  the  award  is  regulated  by  the  provisions  of  the  con- 
solidation act  (Laws  1882,  p.  277,  c.  410,  §  992,  as  amended  by  Laws 
1893,  p.  1490,  c.  660,  and  Laws  1895,  p.  806,  c.  449),  or  by  section  1001 
of  the  Greater  New  York  charter  (Laws  1897,  p.  360,  c.  378,  as  amend- 
ed by  Laws  1901,  p.  426,  c.  466).  If  the  former,  then  the  order  must 
be  affirmed ;  atid,  if  the  latter,  then  it  must  be  reversed. 

Under  section  1001  of  the  Greater  New  York  charter,  unless  a  de- 
mand for  payment  of  an  award  is  made  upon  the  comptroller  within 
six  months  after  confirmation  of  the  report  of  the  commissioners,  in- 
terest ceases  at  the  expiration  of  that  time,  while,  under  the  con- 
solidation act,  as  amended,  the  running  of  interest  is  not  limited.  The 
Greater  New  York  charter  went  into  effect  on  the  1st  day  of  January, 
1898.  This  proceeding  was  instituted  under  the  consolidation  act, 
and  title  vested  while  that  act  was  in  force.  Therefore  the  interest  to 
which  the  claimants  are  entitled  upon  their  awards  is  to  be  determined 
by  that  act.  This  has  been  settled  and  determined  by  this  court  and 
the  Court  of  Appeals.  Matter  of  169th  Street,  40  App.  Div.  452,  58 
N.  Y.  Supp.  100,  affirmed,  on  opinion  below,  161  N.  Y.  622,  55  N.  E. 
1097;  Matter  of  East  175th  Street,  49  App.  Div.  114,  63  N.  Y.  Supp. 
468,  affirmed  162  N.  Y.  661,  57  N.  E.  1117.  The  question  is  not  now 
an  open  one,  and  therefore  the  order  appealed  from,  upon  these  au- 
thorities, must  be  affirmed. 

The  order  appealed  from  must  be  affirmed,  with  $10  costs  and  dis- 
bursements. 

All  concur,  except  VAN  BRUNT,  R  J.,  who  dissents. 


(96  App.  Div.  2a3.) 

PEOPLE?  V.  NOBLETT. 

(Supreme  Court  Appellate  Division,  First  Department    July  18*  1904.) 

1.  Vaise  Pbktenses— Evidence. 

In  a  prosecution  for  obtaining  money  by  false  pretenses,  consisting  of 
representations  by  defendant  as  to  bis  financial  standing,  and  tbe  exhi- 
bition of  a  statement  purporting  to  be  a  correct  account  of  the  profits 
of  his  business  during  a  certain  year,  testimony  as  to  similar  representa- 
tions to  other  persons,  and  the  procurement  of  sums  of  money  from  them 
clnring  the  year  previous  to  the  transaction  charged  in  the  indictment, 
"was  admissible  to  show  either  that  the  statement  of  account  which  in- 
dnded  these  sums  as  profits  was  false,  or  that  defendant's  statement  as 
to  his  financial  ability  was  false. 

2.  Tkial— Evidence— Re-examination— Scope. 

In  a  prosecution  for  obtaining  money  under  false  pretenses,  where  tes- 
timony as  to  a  distinct  transaction  by  which  money  was  obtained  from 
tlie  complaining  witness,  was  first  brought  out  on  cross-examination  of 

1 1.   &ee  False  Pretenses,  voL  23,  Cent.  Dig.  §  57. 
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such  witness,  It  was  proper  for  the  state  on  re-examlnation  to  bring  out 
further  testimony  relating  thereto. 

3.  Same— I NSTBUCTI0N&— Motion  of  Witness. 

A  charge  that  In  estimating  the  value  of  the  testimony  of  a  certain  wit- 
ness the  jury  should  consider  that  he  had  a  strong  motive  to  testify,  in 
that  he  had  civil  suits  pending  against  defendant,  in  which  he  and  defend- 
ant would  probably  be  witnesses,  was  properly  refused,  as  the  court  could 
not  as  a  matter  of  law,  instruct  the  Jury  that  witness  had  a  "strong" 
motive  to  testify,  nor  could  it  assume  that  defendant  would  be  a  witness 
in  the  civil  suits. 

Appeal  from  Court  of  Special  Sessions,  New  York  County. 

E.  Arden  Noblett  was  convicted  of  grand  larceny  in  the  first  degree^ 
and  appeals.     Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGHUN, 
O'BRIEN,  and  LAUGHUN,  JJ. 

G.  W.   Hurlbut,  for  appellant. 
Howard  S.  Gans,  for  the  People. 

McLaughlin,  J.  The  defendant  appeals  from  a  judgment  con- 
victing him  of  the  crime  of  grand  larceny  in  the  first  degree.  The  in- 
dictment upon  which  the  conviction  was  obtained  charged,  in  substance, 
that  for  the  purpose  of  inducing  one  Watson  to  purchase  a  half  interest 
in  the  defendant's  business  he  falsely  and  fraudulently  represented 
that  he  then  was,  and  for  more  than  a  year  prior  thereto  had  been,  en- 
gaged in  business  as  a  banker  and  broker,  dealing  in  investment  securi- 
ties— stocks,  bonds,  real  estate,  etc. — the  net  profits  of  which  during 
the  year  1898  had  been  upwards  of  $40,000,  and  that  a  written  state- 
ment which  he  then  and  there  produced  was  a  correct  account  of 
the  receipts  and  disbursements  of  such  business  for  that  time ;  that  he 
was  then  worth  $200,000  over  and  above  all  debts  and  liabilities,  and 
that  he  had  never  had  a  judgment  against  him  in  his  life ;  that  Watson, 
relying  upon  these  representations,  and  believing  them  to  be  true,  pur- 
chased a  half  interest  in  said  business,  paying  $10,000  therefor.  The 
evidence  adduced  at  the  trial  was  sufficient  to  justify  the  jury  in  finding 
that  the  defendant  was  guilty  of  the  crime  charged  in  the  indictment, 
but  it  is  claimed  that  errors  were  committed  upon  the  trial  which 
necessitate  a  reversal  of  the  judgment.  What  is  claimed  in  this  re- 
spect is  that  the  court  erred  in  permitting  testimony  to  be  received, 
against  the  defendant's  objection,  to  the  effect  that  he  had  obtained 
money  during  the  year  preceding  the  time  Watson  was  induced  to  pur- 
chase a  half  interest  in  his  business  from  other  persons  by  making 
similar  representations  to  tViem  as  to  the  profits  of  his  business,  or  other 
false  statements,  and  also  that  the  trial  judge  erred  in  refusing  to  in- 
struct the  jury  as  requested. 

1.  We  do  not  think  the  court  erred  in  admitting  the  testimony  of 
which  the  defendant's  counsel  complains.  In  the  brief  presented  by  him 
it  is  urged  that  error  was  committed  in  permitting  Karl  L.  Oliver^  Ed- 
ward S.  Pratt,  Robert  B.  McCormick,  and  John  Watson  to  testify  as  to 
the  transactions  had  with  them,  respectively,  by  which  the  defendant 
obtained  $3,000  from  Oliver,  $7,500  from  Pratt,  $1,000  from  McCor- 
mick, and  $6,000  from  Watson.    The  testimony  of  these  witnesses  was 
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admissible,  if  not  for  the  purpose  of  showing  similar  transactions,  then 
certainly  as  showing  that  the  statement  which  the  defendant  exhibited 
to  Watson,  and  which  he  said  represented  the  profits  of  his  business, 
was  false,  because  tfiere  was  included  therein  all  or  some  portion  of  the 
money  obtained  from  each  of  these  persons.  The  same  is  equally 
true  as  to  the  testimony  showing  the  amount  which  he  received  from 
Serafian  and  De  Chappelles.  The  testimony  as  to  these  transactions 
tended  to  show  either  that  the  statement  referred  to  was  false,  or  else 
the  defendant's  statement  as  to  his  financial  ability  was  false. 

The  defendant's  counsel  also  alleges  that  error  was  committed  in 
permitting  the  people  to  show  .that  the  defendant  obtained  $7,000  in 
money  from  the  complaining  witness  subsequent  to  the  alleged  commis- 
sion of  the  crime  charged  in  the  indictment,  but  he  overlooks  the  fact 
that  the  first  testimony  bearing  on  this  subject  was  called  out  on  cross- 
examination  of  the  complaining  witness,  and  the  other  testimony  re- 
lating thereto  was  a  proper  subject  of  re-examination. 

2.  The  court  did  not  err  in  refusing  to  charge  the  jury  that:  "In 
estimating  the  value  of  the  testimony  of  Watson  (Edward  H.  Watson) 
they  should  consider  that  he  has  a  motive  to  testify ;  a  strong  motive, 
in  that  he  has  a  civil  suit — two  civil  suits — ^pending  against  the  de- 
fendant, in  which  he  will  probably  be  a  witness  and  the  defendant  will 
be  also  a  witness."  It  will  be  observed  that  the  request  is  not  to  charge 
that  the  witness  had  a  strong  motive  to  testify  untruly  or  adversely, 
but  that  he  had  a  strong  motive  to  testify,  whatever  this  may  mean.  But 
if  it  be  assumed  that  it  was  to  testify  untruly  or  adversely  to  the  de- 
fendant, the  request  was  bad,  because  the  court  could  not,  as  a  matter 
of  law,  instnict  the  jury  that  he  had  a  strong  motive,  nor  could  it  be 
assumed  that  the  defendant  would  be  a  witness  in  the  civil  actions. 
Not  only  this,  but  the  court  had  in  the  main  charge  correctly  charged 
the  jury  upon  the  subject. 

The  defendant  had  a  fair  trial,  the  evidence  justified  a  verdict  of 
guilty,  and  after  a  consideration  of  the  record,  we  do  not  find  any  er- 
rors which  call  for  a  reversal  of  the  judgment. 

The  judgment  appealed  from,  therefore,  must  be  affirmed.  All  con- 
cur. 


PEOPLE  V.  PICKERT. 
(Supreme  Court,  AppeUate  Division,  Fourth  Department.    July  6,  1904.) 

1.  Oamino—Lottebt—Misdbiobanob— Jurisdiction . 

The  Supreme  Court  has  no  jurisdiction  of  the  crime  defined  in  Pen.  Code, 
S  328,  making  it  a  misdemeanor  to  offer  property  for  distribution,  the  title 
to  which  is  to  be  determined  by  lot  and  chance,  on  the  drawing  of  a  lot- 
tery ;  the  offense  being  a  misdemeanor. 

2.  Samb—Instbuctions—Vebdict— Evidence— Sufficiency. 

Defendant  was  indicted  under  several  counts,  the  first  charging  him 
with  being  a  common  gambler,  under  Pen.  Code,  §  344;  the  fourth,  under 
flection  325,  charging  that  he  feloniously  assisted  in  contriving  a  lottery 
scheme;  and  the  fifth,  under  section  328,  charging  him  with  the  offense 
of  offering  property  for  distribution,  the  title  to  which  was  to  be  deter- 
mined by  lot.  On  the  trial  there  was  no  evidence  tending  to  establish  the 
fourth  count,  but  the  evidence  was  conclusive  that  defendant  had  violated 
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the  law  as  alleged  in  the  fifth  count,  over  which  the  court  had  no  Juris- 
diction. The  court  instructed  the  jury  that  no  conviction  could  be  had, 
except  under  the  fourth  count.  Held,  that  as  there  was  no  evidence  tend- 
ing to  support  the  fourth  count,  and  as  that  was  the  only  count  submitted 
to  the  jury,  a  finding  of  guilty  was  against  the  weight  of  evidence. 
Stover,  J.,  dissenting. 

Appeal  from  Trial  Term,  Erie  County. 

Roger  F.  Pickert  was  convicted  of  gaming,  and  from  the  judgment 
and  orders  denying  motions  in  arrest  and  for  a  new  trial,  and  over- 
ruling a  demurrer  to  the  indictment,  .defendant  appeals.  Reversed 
in  part. 

Argued  before  McLENNAN,  P.  J:,  and  SPRING,  WILLIAMS. 
HISCOCK,  and  STOVER,  JJ. 

Philip  A.  Laing,  for  appellant. 

Edward  E.  Coatsworth,  Dist.  Atty.  (Frank  A.  Abbott,  of  counsel), 
for  the  People. 

McLENNAN,  P.  J.  The  indictment  under  which  the  defendant 
was  tried  and  convicted  contained  five  counts.  The  first  three  char- 
ged him  with  being  a  common  gambler,  under  section  344  of  the 
Penal  Code.  The  fourth  count  charged  that  the  defendant  "on  the 
second  day  of  January,  1901,  feloniously  and  wrongfully  did  contrive 
and  assist  in  contriving  a  certain  lottery,  scheme  and  gift  enterprise 
for  the  distribution  of  property,  to  wit,  divers  articles  of  value,  of  a 
number  and  description  to  the  grand  jury  aforesaid  unknown,  by 
chance,  among  persons  who  had  paid  or  agreed  to  pay  a  valuable 
consideration  for  such  chance,  a  more  particular  description  of  which 
said  lottery  is  to  the  grand  jury  aforesaid  unknown."  The  fifth  count 
of  the  indictment  charged  the  defendant  with  the  crime  of  offering 
for  distribution  property,  the  title  to  which  was  to  be  determined  by 
lot  and  chance,  upon  the  drawing  of  a  lottery ;  such  count  being  based 
upon  section  328  of  the  Penal  Code.  At  the  close  of  the  evidence 
the  learned  trial  court  determined,  as  matter  of  law,  and  instructed 
the  jury,  that  no  conviction  of  the  defendant  could  be  had,  except 
under  the  fourth  count. 

Without  reference  to  the  questions  presented  by  the  orders  ap- 
pealed from,  which  we  do  not  separately  pass  upon,  it  seems  to  us 
that  upon  the  merits  the  judgment  of  conviction  should  not  be  al- 
lowed to  stand.  As  we  read  the  evidence  contained  in  this  record, 
it  does  not  in  the  least  degree  tend  to  establish  that  the  defendant 
was  guilty  of  the  crime  charged  in  the  fourth  count — ^that  of  contriv- 
ing or  assisting  to  contrive  a  lottery,  scheme,  or  gift  enterprise.  He 
was  evidently  convicted  upon  the  theory  that  he  was  guilty  of  the 
offense  charged  in  the  fifth  count,  of  which  the  Supreme  Court  had 
no  jurisdiction,  it  being  a  misdemeanor,  but  of  which,  under  the 
charge  of  the  court,  the  jury  was  permitted  to  find  the  defendant 
guilty  upon  the  submission  to  them  of  the  fourth  count  only.  The 
evidence  conclusively  shows  that  the  defendant  at  the  times  in  ques- 
tion was  engaged  in  violating  the  law  as  alleged  in  the  fifth  count, 
but  the  charge  contained  in  said  count  was  taken  from  the  jury,  and 
the  only  question  submitted  to  them  was  whether  or  not  the  defend- 
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ant  was  guilty  of  having  violated  the  law  as  charged  against  him  in 
the  fourth  count.  Throughout  its  entire  charge  the  learned  trial 
court  discussed  the  facts  which  tended  to  establish  that  the  defend- 
ant was  guilty  of  the  offense  charged  in  the  fifth  count,  but  made 
no  reference  to  the  charge  in  the  fourth  count,  other  than  to  instruct 
the  jury  that  if  they  found  the  defendant  guilty  of  "running  a  lottery," 
and  of  offering  for  distribution  property,  as  alleged  in  the  fifth  count, 
he  might  be  convicted  "of  the  crime  charged  in  the  fourth  count," 
which  was  the  only  one  submitted  fo  them.  We  are  constrained  to 
hold  that  there  is  no  evidence  in  the  record  which  justifies  the  find- 
ing that  the  defendant  was  guilty  of  the  charge  contained  in  the 
fourth  count,  and  that,  that  being  the  only  charge  submitted  to  them, 
the  finding  of  the  jury  thereunder  is  contrary  to  and  against  the 
weight  of  the  evidence,  and  cannot  be  sustained. 

As  before  stated,  the  evidence  did  show  that  the  defendant  com- 
mitted the  offense  charged  in  the  fifth  count,  consideration  of  which 
was  withdrawn  from  the  jury ;  but  the  case  does  not  present  evidence 
sufficient  to  establish  that  he  contrived,  assisted  to  contrive,  pro- 
cured, or  assisted  in  procuring,  drew,  or  assisted  in  drawing,  a  lot- 
ter>',  as  prohibited  by  section  326  of  the  Penal  Code.  Yet  the  learned 
trial  court  permitted  the  jury  to  find  the  defendant  guilty  under  the 
fourth  and  only  count  in  the  indictment  submitted  to  them,  upon 
facts  tending  to  support  a  charge  of  an  entirely  different  crime  which 
had  been  taken  from  their  consideration. 

We  think  the  demurrer  was  properly  overruled  by  the  learned 
trial  court,  and  that  the  order  overruling  the  same  should  be  af- 
firmed. For  the  reasons  above  stated,  however,  the  judgment  of 
conviction,  order  denying  motion  in  arrest  of  judgment,  and  order 
denying  motion  for  new  trial,  should  be  reversed,  and  new  trial  or- 
dered. .  All  concur,  except  STOVER,  J.,  who  dissents  upon  the 
ground  that  no  exception  was  taken  to  the  charge  of  the  learned 
trial  court  in  respect  to  the  matters  pointed  out  in  the  opinion ;  that 
the  evidence  clearly  establishes  that  the  defendant  was  the  contriver, 
proprietor,  and  manager  of  the  lottery ;  and  that  the  theory  adopted 
seems  to  have  been  acquiesced  in  by  the  defendant  upon  the  trial. 


r98  App.  Dlv.  169.) 

KAHNBR  V.  OTIS  BLBVATOR  CO. 

(Snpreme  Court,  Appellate  Division,  PirBt  Department    July  13,  1904.) 

L  NsoLioBifcs — ^Dangebous  MAcniNSBT—REPAiBS— Obligation  Assumed. 
Where  defendant,  employed  to  repair  an  elevator  In  a  building,  was 
notified  that  it  was  used  both  for  freight  and  passengers,  and  agreed  "to 
examine  It  very  carefully,  and  fix  it  up  in  first-class  condition — as  good 
as  ever" — so  that  no  accident  could  "happen  to  anybody,"  defendant  as- 
sumed the  same  obligation  as  rested  on  the  manufacturer  who  furnished 
the  elevator  in  the  first  instance,  aB  a  machine  appurtenant  to  the  building 
in  which  it  was  used. 

2.  Same— iNJxntixs  to  Thibd  Pebsonb. 

Where  defendant  agreed  to  repair  an  elevator  used  jFor  freight  and  pas- 
aengem,  and,  in  so  doing,  negligently  inserted  a  key  in  the  brake  wheel, 
so  that  the  wheel  was  cracked,  and  thereafter  broke  and  fell  on  plaintiff 


Digitized  by 


Google 


186  89  NEW  YORK  SUPPLEMENT  (Sup.    Ct 

and  123  New  York  State  Reporter 
while  he  was  using  the  elevator,  defendant  was  liable  for  the  injury  so 
sustained,  though  the  elevator,  when  properly  constructed,  was  not  In 
Itself  a  dangerous  appliance. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Milton  Kahner,  an  infant,  by  Lazarus  Kahner,  his  guar- 
dian ad  litem,  against  the  Otis  Elevator  Company.  From  a  judg- 
ment in  favor  of  plaintiff,  and  from  an  order  denying  defendant's  mo- 
tion for  a  new  trial,  it  appeals.    ^Affirmed. 

Argued  before  HATCH,  PATTERSON,  O'BRIEN,  INGRA- 
HAM,  and  LAUGHLIN,  JJ. 

Wm.  B.  Hornblower,  for  appellant. 
C.  F.  Brown,  for  respcvident. 

PATTERSON,  J.  In  an  action  to  recover  damages  for  personal 
injuries,  the  infant  plaintiff  had  a  verdict;  and  from  the  judgment 
entered  thereon,  and  from  an  order  denying  a  motion  for  a  new  trial, 
the  defendant  appeals. 

The  record  presents  a  question  of  law  of  much  interest,  concern- 
ing which  there  are  conflicting  decisions  not  only  in  the  courts  of 
this  state,  but  in  other  jurisdictions.  The  defendant  was  employed 
to  repair  and  put  in  order  an  elevator  which  was  used  upon  the  prem- 
ises of  a  corporation  known  as  L.  Kahner  &  Co.,  located  in  100th 
street,  in  the  city  of  New  York.  That  elevator  was  placed  in  the 
building  by  the  Graves  Elevator  Company  about  13  years  before  the 
occurrence  out  of  which  this  action  arises.  During  the  whole  period 
from  the  time  of  its  installation  until  April,  1902,  it  never  had  been 
repaired.  In  that  month  the  defendant  was  employed  to  put  it  in 
perfect  order,  or,  to  quote  from  the  testimony,  "to  fix  it  up  in  first- 
class  condition — as  good  as  ever";  "to  examine  it  very  carefully," 
so  that  no  accident  could  "happen  to  anybody."  The  elevator  was 
used  as  a  lift  for  merchandise,  but  persons  connected  with  the  cor- 
poration of  Kahner  &  Co.  also  made  personal  use  of  it,  in  going  up 
and  down.  It  was  therefore  partly  a  freight  and  partly  a  passenger 
elevator,  and  that  fact  was  communicated  to  the  defendant  at  the  time 
it  was  employed  to  make  the  repairs.  One  of  the  officers  of  the 
Kahner  corporation  told  the  defendant's  representative  to  look  over 
the  elevator  very  carefully,  and  it  is  apparent  from  the  proof  that  the 
defendant  was  employed  to  put  it  in  complete  repair,  and  make  it 
safe  for  any  and  all  of  the  purposes  to  which  it  was  to  be  applied, 
or  for  which  it  was  to  be  used,  by  the  corporation  and  its  employes. 
Such  being  the  employment  of  the  defendant,  and  the  obHgation  it 
assumed,  we  think  it  stands  in  the  same  relation  a  manufacturer 
would  occupy  who  furnished  the  elevator  as  a  machine  appurtenant 
to  the  building  in  which  it  was  used,  and  that  the  same  liability  rests 
upon  this  defendant  as  would  pertain  to  the  manufacturer  of  such  a 
machine.  Before  pursuing  that  topic,  however,  it  is  necessary  to  as- 
certain what  the  conditions  were  under  which  the  accident,  the  sub- 
ject of  the  present  inquiry,  occurred,  and  how  fault  is  to  be  attributed, 
if  at  all,  on  the  evidence,  to  the  defendant  or  its  servants,  in  connec- 
tion with  that  accident. 
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Without  entering  into  detail  into  the  circumstances  disclosed  by 
the  record,  it  is  sufiicient  to  say  that,  on  the  evidence,  the  jury  were 
authorized  to  find,  as  they  did,  that  the  infant  plaintiff  was  injured 
by  reason  of  negligence  on  the  part  of  the  defendant's  servants  in 
making  the  repairs  to  the  machinery  by  which  the  elevator  car  was 
moved.  The  accident  occurred  on  September  24,  1902.  On  the  car 
had  been  placed  some  empty  tobacco  boxes,  to  be  lifted  from  the 
lower  to  the  upper  part  of  the  building.  It  seems  that,  upon  the 
operator  pulling  the  check  rope,  the  car  would  not  move.  He  called 
upon  the  plaintiff,  who  was  standing  on  a  floor  below,  and  asked  him 
to  see  what  was  the  matter.  Thereupon  the  plaintiff,  leaning  over 
into  the  elevator  shaft  or  well,  pulled  the  check  rope  with  a  slight 
pull;  and  then  a  wheel,  which  was  connected  with  the  elevator  shaft 
at  the  top  of  the  apparatus,  fell  and  struck  him  on  the  forehead,  and 
he  suffered  injuries  of  the  severest  character.  On  the  whole  evi- 
dence, the  jury  were  justified  in  finding  that  the  fall  of  the  wheel  was 
caused  by  neglect  of  the  defendant's  servants  in  making  the  repairs 
to  the  elevator  in  the  preceding  month  of  April,  which  repairs  were 
completed  about  the  1st  of  May,  1902.  Witnesses  testified  to  the 
fact  that  while  at  work  the  defendant's  servants  took  off  a  brake 
wheel  which  was  upon  a  shaft  connected  with  the  machinery  at  the 
top  of  the  elevator  well,  and  that,  when  they  replaced  the  brake  wheel 
upon  the  shaft,  an  iron  sledge  hammer  was  used  to  drive  in  a  pin  or 
key  so  as  to  secure  the  wheel  firmly  upon  the  shaft,  and  to  prevent 
its  moving  by  the  operation  of  the  machinery.  It  was  also  shown 
that  the  key  intended  to  secure  immobility  of  the  brake  wheel  was 
a  new  one,  and  was  too  thick  or  too  large,  and,  in  order  to  put  it 
in  place,  great  force  was  resorted  to  in  driving  it.  After  the  accident 
it  was  ascertained  that  marks  of  hammering  upon  the  hub  of  the 
brake  wheel  and  the  key  were  plainly  apparent,  and  it  was  then  also 
discovered  that,  the  wheel  was  broken  in  three  pieces,  and  some  of 
the  surfaces  of  the  large  pieces  showed  a  crack  which  must  have  ex- 
isted for  some  time;  that  it  extended  upwards  towards  the  rim  of 
the  wheel,  but  that  the  portion  of  the  crack  which  was  nearest  to 
the  rim  was  new.  The  evidence  as  to  physical  conditions  showed 
that  the  fracture  was  not  one  that  could  have  occurred  at  once,  but 
that  it  was  a  gradual  extension  of  an  opening  made  in  the  wheel, 
originating  in  the  first  instance  by  the  force  applied  by  the  hammer- 
ing, and  afterwards  enlarged  by  use  of  the  machine  until  the  wheel 
was  finally  severed  at  the  rim. 

Taking  into  consideration  all  of  the  testimony  in  the  case,  and  giv- 
ing it  due  weight,  the  jury-  were  justified  in  believing  that  the  initial 
cause  of  this  disaster  was  the  application  of  force  in  the  introduction 
of  the  key  to  secure  the  brake  wheel,  and  that  this  unskillful  or 
negligent  conduct  made  that  machine,  in  fact,  adangerous  appliance. 
The  appeal  is  only  from  the  judgment,  and  from  every  part  thereof. 
The  facts  are  not  open  to  re-examination.  We  have,  therefore,  noth- 
ing to  consider  but  questions  of  law  which  have  been  very  ably  pre- 
sented and  argued  by  counsel. 

It  is  assumed  that  the  defendant  stands  in  the  same  relation  that 
a  manufacturer  who  originally  furnished  the  apparatus  would  stand. 
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and  that  the  ordinary  rule  of  law  would  be  that,  in  the  absence  of 
contractual  relations  or  of  privity  between  the  manufacturer  and  a 
stranger,  there  is  no  liability  for  injuries  either  to  person  or  property 
by  reason  of  defects  that  may  exist  in  machinery  or  in  mechanical 
contrivances  or  appliances.  That  rule  is  established  in  other  juris- 
dictions as  well  as  by  the  courts  of  this  state.  What  was  held  on  that 
subject  in  Winterbottom  v.  Wright,  10  M.  &  W.  109,  has  been  ap- 
proved so  often  that  it  cannot  now  be  questioned.  Mayor  of  Albany 
v.  Cunliff,  2  N.  Y.  165 ;  Loop  v.  Litchfield,  42  N.  Y.  351,  1  Am.  Rep. 
613 ;  Swan  v.  Jackson,  55  Hun,  194,  7  N.  Y.  Supp.  821.  There  are 
numerous  other  cases  that  might  be  referred  to,  if  it  were  necessary, 
in  support  of  the  doctrine,  but  it  is  unquestioned  as  a  general  rule. 
Nevertheless  there  is  an  admitted  exception  to  it,  and  that  is  that  the 
liability  of  the  manufacturer,  notwithstanding  the  want  of  contractual 
relation,  exists,  as  to  a  third  party,  where  the  machine  or  the  mechan- 
ical appliance  is  in  itself  imminently  dangerous.  It  is  not  disputed 
by  the  learned  counsel  for  the  appellant  that  this  exception  exists 
in  the  law,  but  it  is  insisted  that  the  imminently  dangerous  character 
of  the  machine  or  appliance  must  be  something  inherent  in  its  na- 
ture; and  it  is  argued  that,  by  the  decisions  of  the  courts  of  this 
state,  such  is  the  real  test.  As  in  Loop  v.  Litchfield,  42  N.  Y.  351, 
1  Am.  Rep.  613,  it  was  said  that  a  fly  wheel  which  broke  was  not  a 
dangerous  instrument ;  and  the  language  of  the  opinion  in  that  case 
is  strongly  indicative  of  the  view  that  the  inherently  dangerous  char- 
acter of  a  machine,  within  the^comprehension  of  the  exception  refer- 
red to,  relates  to  instruments*  or  articles  which  in  their  verv  nature 
are  calculated  to  do  injury  to  mankind,  and  are  generally  intended  to 
accomplish  that  purpose.  It  is  not  to  be  disputed  that  an  elevator 
properly  installed  is  not  a  dangerous  appliance  to  a  building.  As  an 
appurtenance  to  modern  structures,  it  is  becoming  almost  as  com- 
mon in  use  as  a  staircase.  Therefore,  if  the  liability  of  the  defendant 
here  depends  upon  the  adoption,  as  exclusive,  of  the  definition  of  a 
dangerous  instrument  as  above  given,  and  in  other  cases  referred  to 
and  cited  by  the  appellant  in  argument,  that  liability  would  not  exist. 
But  is  such  definition  exclusive  and  controlling  in  this  case,  and  is 
the  defendant  relieved  from  liability  in  consequence  thereof?  As  we 
look  at  it,  the  definition  is  not  exclusive,  for  the  proof  shows  that 
the  elevator  was  made  dangerous  by  the  treatment  it  received  from 
the  appellant's  servants  in  the  performance  of  its  duty  and  obliga- 
tion to  make  it  safe  for  the  use  of  those  authorized  to  use  it. 

To  state  the  proposition  clearly  and  distinctly,  it  is  that,  although  a 
machine  may  not  be  in  its  nature  inherently  dangerous,  yet,  if  it  is 
made  so  by  the  neglect  of  a  manufacturer  having  notice  and  knowl- 
edge that  it  is  to  be  used  by  others  than  the  purchaser,  and  injury  results 
to  others  than  the  purchaser,  directly  traceable  to  that  negligence,  such 
manufacturer  is  liable  to  the  person  injured  because  of  that  negligence. 
This  is  undoubtedly  an  extension  of  the  rule  of  law,  but  it  has  its  sup- 
port in  authority.  In  Devlin  v.  Smith,  89  N.  Y.  470,  42  Am.  Rep.  311, 
the  plaintiff's  intestate  was  killed  by  the  breaking  of  a  scaffold  upon 
which  he  was  working.  He  was  in  the  employ  of  the  defendant  Smith, 
who  had  entered  into  a  contract  with  the  defendant  Stevenson  to  erect 
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the  scaffold,  which  was  improperly  constructed.  At  the  trial  the 
complaint  was  dismissed  as  against  Stevenson.  The  rule  of  law  which 
is  made  applicable  to  this  case  is  stated  in  the  opinion  of  the  Court  of 
Appeals,  which  recognizes  the  general  doctrine  relating  to  the  liabil- 
ity of  the  manufacturer  to  third  parties ;  but  it  proceeds  to  say  that^ 
notwithstanding  that  principle,  liability  to  third  parties  has  been  held  to 
exist  when  the  defect  is  such  as  to  render  the  article  in  itself  imminently 
dangerous,  and  serious  injury  to  any  person  using  it  is  a  natural  and 
probable  consequence  of  its  use.  It  was  also  stated  that  this  liability  is 
held  to  rest,  not  upon  contract  or  direct  privity  between  the  manufactur- 
er and  the  party  injured,  but  upon  the  duty  which  the  law  imposes  up- 
on every  one  to  avoid  acts  in  their  nature  dangerous  to  third  parties. 
The  duty  and  obligation  of  the  maker  of  a  machine  to  construct  it 
faithfully  arises  only  out  of  his  contract  with  the  purchaser.  The  pub- 
lic have  nothing  to  do  with  it.  But  where  there  is  a  duty  resting  upon 
a  defendant,  independent  of  the  contract,  to  use  proper  diligence  in  its 
construction,  the  liability  arises.  In  the  case  at  bar  the  negligence  of 
the  defendant  in  creating  the  crack  in  the  brake  wheel  of  a  high,  un- 
protected elevator  shaft,  rendered  it  unsafe  and  imminently  dangerous 
to  human  life,  and  we  think  that  the  case  cited  is  authority  for  main- 
taining this  action.  So  in  Coughtry  v.  Globe  Woolen  Co.,  56  N.  Y. 
124,  15  Am.  Rep.  387,  the  same  principle  was  enunciated;  and  the 
decision  went  upon  the  ground,  not  that  the  machine  was  in  its  nature 
imminently  dangerous  to  human  life,  but  that  it  was  made  so  by  the 
act  of  the  manufacturer,  and  hence  was,  within  the  meaning  of  the  law, 
an  instrument  imminently  dangerous  to  human  life.  In  Davies  v.  Pel- 
ham  Hod  Elevating  Co.,  65  Hun,  573,  20  N.  Y.  Supp.  448,  the  General 
Term  of  the  Supreme  Court,  in  this  department,  took  the  same  view. 
There  the  plaintiff's  intestate  was  in  the  employment  of  a  firm  wifti 
which  the  defendants  had  contracted  to  furnish  a  derrick  and  appli- 
ances for  hoisting  purposes.  In  using  it,  the  rope  broke,  and  the  boom 
of  the  derrick  struck  the  plaintiff's  intestate  and  caused  his  death.  The 
court  said,  referring  to  Devlin  v.  Smith,  supra,  and  Thomas  v.  Win- 
chester, 6  N.  Y.  397,  57  Am.  Dec.  455,  and  other  cases,  that  the  fact 
that  proof  of  knowledge  by  the  defendant,  who  furnished  the  apparatus, 
of  the  uses  to  which  it  was  to  be  applied,  coupled  with  the  fact  that  it 
was  insufficient  and  improper,  making  it  thus  imminently  dangerous 
to  life,  was  enough,  within  the  rule  of  law,  to  render  the  defendant 
responsible  for  injury  to  the  plaintiff's  intestate,  even  in  the  absence 
of  any  privity  between  them.  That  was  not  a  dictum.  It  was  a  delib- 
erate decision  of  that  point.  There  are  other  cases  which  might  be 
dtcd. 

We  think  the  rule  as  laid  down  in  the  Davies  Case  should  be  applied 
here,  and  yet  we  find  ourselves  in  direct  opposition  to  the  decision  of 
the  Appellate  Division  in  the  Fourth  Department  in  the  case  of  Kuelling 
V.  Roderick,  etc..  Manufacturing  Co.,  88  App.  Div.  309,  84  N.  Y.  Supp. 
622.  We  recognize  the  value  of  the  learned  and  exhaustive  considera- 
tion of  the  authorities  made  in  that  case,  but  we  are  compelled  to  dis- 
sent from  the  conclusion  at  which  the  court  arrived,  and  to  adhere  to- 
what  was  stated  to  be  the  law  in  the  Davies  Case. 


Digitized  by 


Google 


190  89  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

and  123  New  York  State  Reporter 

Without  further  elaboration  of  this  subject,  we  are  of  the  opinion 
that  the  judgment  and  order  should  be  affirmed,  with  costs.  All  con- 
cur. 

INGRAHAM,  J.  (concurring).  I  concur  in  the  affirmance  of  this 
judgment  upon  the  ground  that  when  the  defendant  undertook  to  re-; 
pair  the  elevator,  the  fall  of  which  caused  the  plaintiff's  injuries,  it 
assumed  a  duty  to  exercise  care  in  the  perfomiance  of  its  contract,  a 
neglect  of  which,  causing  injury,  imposed  a  liability.  Such  obligation 
extended  to  the  other  party  to  the  contract,  and  to  his  employes  and 
others  occupying  the  premises  in  which  the  elevator  was  located ;  and 
the  plaintiff,  a  son  of  one  of  the  contracting  parties,  and  in  his  employ, 
having  been  injured  when  engaged  in  the  business  of  the  employer, 
was  entitled  to  recover  for  the  injuries  sustained  in  consequence  of  the 
negligence  of  the  defendant.  If  the  plaintiff  had  been  injured  by  the 
negligence  of  the  defendant  when  engaged  in  making  the  repairs  to 
the  elevator,  I  assume  there  would  be  no  question  but  that  the  defend- 
ant would  be  liable ;  and  I  do  not  think  that  the  defendant  ifi  relieved 
from  liability  because  it  had-  finished  the  work,  but,  by  its  negligence, 
had  left  the  elevator  in  such  a  condition  that  it  caused  the  injury.  The 
liability  is  based  upon  the  neglect  of  the  defendant  to  perform  a  duty 
which  it  assumed  when  it  undertook  to  make  the  repairs.  In  conse- 
quence of  that  neglect,  the  plaintiff,  when  engaged  in  the  performance 
of  his  duties  upon  the  premises,  was  injured;  and,  for  the  damages 
sustained,  the  defendant  is,  I  think,  liable.  In  the  case  of  the  owner  of 
a  tenement  house  who  leases  apartments,  retaining  control  of  the  halls 
and  stairways,  there  is  imposed  the  duty  of  keeping  them  in  repair; 
and  a  person  lawfully  upon  the  premises,  who  is  injured  by  a  neglect  of 
the  landlord  to  perform  that  duty,  has  a  cause  of  action  to  recover  for 
such  injuries.  The  liability  is  not  limited  to  the  lessee.  And  upon  the 
same  principle  the  obligation  of  the  defendant  is  not  limited  to  the  per- 
son with  whom  he  made  the  contract,  but  extends  to  those  who  are 
lawfully  upon  the  premises.  The  action  is  based  on  defendant's  negli- 
gence in  the  performance  of  a  contract,  not  upon  a  breach  of  the  con- 
tract; and  any  one  who  is  injured  by  that  negligence  is,  I  think,  en- 
titled to  maintain  an  action  to  recover  the  damages  thus  sustained. 


(96  App.  Div.  184.) 

CITY  OF  NEW  YORK  v.  SEXTON. 

(Supreme  Court,  Appellate  Division,  First  Department    July  13,  1904.) 

1.  Indemnity  Bonds— Construction. 

Where  an  attorney,  having  negligently  failed  to  bring  suit  against  a  city 
until  the  same  was  barred  by  limitations,  gave  a  bond  to  the  city  to  Induce 
it  to  waive  the  plea  of  limitations,  conditioned,  to  hold  the  city  harmless 
and  indemnify  it  from  any  judgment  that  might  be  recovered  in  the  action 
in  favor  of  his  client  In  respect  to  the  damages  awarded,  "after  it  shall 
have  been  finally  determined  in  said  action  that  the  plaintiff  was  entitled 
to  recover  therein,"  such  bond  contemplated  a  recovery  after  trial  on  the 
merits,  and  did  not  render  the  obligor  liable  for  money  paid  under  a  settle- 
ment of  the  plaintiff's  claim  without  such  obligor's  consent. 
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2.  Same— Waiver— Question  fob  Jubt. 

Where  there  was  a  strong  conflict  In  the  evidence  as  to  whether  the  at- 
torney for  the  estate  of  an  obligor  in  a  bond  to  save  a  city  harmless  from 
a  judgment  recovered  against  it  after  trial  on  the  merits  had  consented 
to  a  settlement  of  the  claim,  and  thereby  waived  a  trial  on  the  merits, 
it  was  error  for  the  court  to  refuse  to  submit  such  question  to  the  jury. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  city  of  New  York  against  John  B.  Sexton.  From  a 
judgment  in  favor  of  plaintiff,  and  from  an  order  denying  a  motion 
for  a  new  trial,  defendant  appeals.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGHUN, 
PATTERSON,  and  O'BRIEN,  JJ. 

I.  Canter,  for  appellant. 

T .  Farley,  for  respondent 

PATTERSON,  J.  On  the  trial  of  this  action  a  verdict  was  directed 
for  the  plaintiff,  and  from  the  judgment  entered  thereon,  and  from 
an  order  denying  a  motion  for  a  new  trial,  this  appeal  is  taken. 

The  defendant.  Sexton,  and  William  H.  Clark,  his  intestate,  exe- 
cuted and  delivered  to  the  city  of  New  York  their  joint  and  several 
bond,  upon  which  this  action  is  brought.  That  instrument  was  given 
under  the  following  circumstances:  One  Levene  sustained  personal 
injuries  by  falling  on  the  pavement  in  Canal  street,  in  the  city  of  New 
York.  He  claimed  that  his  fall  was  caused  by  the  imperfect  condi- 
tion of  the  street,  and  thereupon  he  employed  William  H.  Clark, 
a  lawyer,  to  bring  an  action  against  the  city  to  recover  his  claimed 
damages.  Mr.  Clark,  instead  of  bringing  the  action  himself,  re- 
quested another  attorney  to  do  so.  Suit  was  brought,  but  not  within 
one  year,  as  required  by  law ;  and  thereupon  the  city,  in  its  answer  to 
the  Levene  suit,  set  up  the  statute  of  limitations  as  a  defense.  When 
that  defense  was  interposed,  Levene  brought  an  action  against  Clark 
for  what  in  this  case  is  called  "malpractice,"  consisting  in  Clark's 
failure  to  bring  the  action  within  the  necessary  statutory  period.  The 
parties  being  thus  situated,  Mr.  Clark,  desiring  to  be  relieved  from 
this  charge  of  malpractice,  entered  into  negotiations  with  the  counsel 
to  the  corporation,  and  induced  that  officer  to  withdraw  the  defense 
of  the  statute  of  limitations ;  and,  in  consideration  of  that  being  done, 
Clark  and  the  defendant,  Sexton,  executed  and  delivered  the  bond 
in  suit,  which  is  as  follows : 

"Whereas  a  certain  action  has  been  brought  in  the  Supreme  Court  of  the 
State  of  New  York  in  and  for  the  County  of  New  York  by  one  Joseph  Levene 
against  the  Mayor,  Aldermen  and  Commonalty  of  the  City  of  New  York ;  and 

"Whereas,  in  said  action  the  defendant  interposed  as  a  defense  that  the 
action  was  not  brought  within  one  year  from  the  date  of  the  alleged  cause  of 
action;  and 

"Whereas,  it  is  desired  that  the  defendant  in  the  said  action  withdraw  said 
defense  so  that  the  case  may  be  tried  upon  the  merits : 

"Now,  therefore,  the  condition  of  the  above  obligation  is  such  that  if  the 
above-bounden  William  H.  Clark  and  John  B.  Sexton  shall  well  and  truly  hold 
barmless  and  indemnify  the  City  of  New  York,  as  the  successor  of  said  Mayor, 
Aldermen  and  Commonalty  of  the  City  of  New  York,  of  and  from  any  judg- 
ment that  may  be  recovered  in  said  action  in  favor  of  the  said  plaintiff  therein 
in  respect  to  the  damages  awarded  to  the  plaintiff  and  the  costs  and  allowances 
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therein — after  It  shall  have  been  finally  determined  In  said  action  that  the 
plaintiff  was  entitled' to  recover  therein — ^then  this  obligation  shall  be  null 
and  void,  otherwise  to  be  and  remain  in  lull  force  and  effect" 

The  defense  of  the  statute  of  limitations  thus  being  expunged,  the 
case,  as  it  was  made  by  the  pleadings,  was  at  issue  upon  tlie  merits. 
Before  a  trial  was  had,  those  in  charge  of  the  case  on  behalf  of  the 
city,  upon  investigation,  came  to  the  conclusion  that  it  would  be  wise 
to  compromise  the  claim  of  Levefie,  and  settle  it  without  an  actual 
trial,  whereupon  Mr.  Sexton  and  his  attorney  (Mr.  Clark  then  being 
dead)  attended  at  a  conference  at  the  office  of  the  corporation  coun- 
sel. Just  what  took  place  at  that  interview  is  in  dispute.  It  is  con- 
tended by  the  city  that  Sexton  assented  to  the  cause  being  settled 
without  a  trial.  On  the  contrary,  he  and  his  counsel  then  present  posi- 
tively swear  that  not  only  was  such  consent  not  given,  but  that  Sex- 
ton declared  in  most  positive  and  emphatic  terms  that  he  would  not 
consent  to  a  dollar  being  paid.  The  case  was  settled  by  the  payment 
to  Levene  or  his  attorney  of  the  sum  of  $2,500,  after  which  this 
action  was  brought  to  enforce  the  condition  of  the  bond. 

It  is  not  necessary  to  refer  more  particularly  to  the  surrounding 
circumstances  under  which  the  instrument  sued  on  was  given,  for  the 
liability  of  the  obligors  on  the  bond  is  to  be  construed  in  connection 
with  the  recitals  of  that  bond.  It  is  well  settled  in  the  law  that  the 
obligation  assumed  in  a  bond  is  to  be  construed  in  connection  with 
and  to  be  controlled  by  the  recitals  of  the  purpose  and  object  for 
which  it  was  given.  The  rule  cannot  be  better  expressed  than  in 
the  words  of  Earl,  J.,  in  Nat.  Mech.  Banking  Ass*n  v.  Conkling,  90 
N.  Y.  116,  121,  43  Am.  Rep.  146,  as  follows: 

"The  recital  in  such  bonds,  undertaking  to  express  the  precise  Intent  of  the 
parties,  controls  the  condition  or  obligation  which  follows,  and  does  not  allow 
it  any  operation  more  extensive  than  the  recital,  which  is  the  key,  and  so  it  has 
been  held  in  many  cases.  In  London  Assurance  Co.  v.  Bold,  6  Ad,  &  El.  N.  S. 
514,  Wightman,  J.,  said :  *In  truth,  the  recital  is  the  proper  key  to  the  mean- 
ing of  the  condition.'  In  Hassell  v.  Long,  2  M.  &  S.  3G3.  EUenborough,  C.  J., 
said  that  the  words  of  the  recital  of  a  bond  afforded  the  best  ground  for  gath- 
ering the  meaning  of  the  parties.  In  Pearsall  v.  Summersett,  4  Taunt  593,  it 
was  held,  as  expressed  in  the  headnote,  that  'the  extent  of  the  condition  of  an 
indemnity  bond  may  be  restrained  by  the  recitals,  though  the  words  of  the  con- 
dition import  a  larger  liability  than  the  recitals  contemplate.*  See.  also. 
Peppln  V.  Copper,  2  B.  &  A.  431 ;  Barker  v.  Parker,  1  T.  R.  287 ;  Liverpool 
Waterworks  Co.  v.  Atkinson,  6  East,  507;  The  Tradesmen's  Bank  ▼.  Wood- 
ward, Anthon's  N.  P.  (2d  Ed.)  300." 

It  is  not  be  doubted  that,  in  general,  the  obligation  of  a  bond  of 
indemnity  against  a  judgment  would  be  enforced  against  the  obligors, 
whether  that  judgment  was  obtained  by  default  or  by  consent,  pro- 
vided there  were  no  fraud  or  deceit  practiced.  Ordinarily,  where  a 
bond  of  indemnity  is  given  against  a  judgment,  the  breach  of  a  cove- 
nant and  the  right  of  the  obligee  to  sue  for  that  breach  arise  at  once, 
but,  where  the  covenant  is  restrained  by  the  recital,  the  liability  arisen 
only  according  to  the  terms  of  the  whole  instrument.  The  situation 
here  is  plain.  It  was  in  consideration  of  the  withdrawal  by  the  city 
of  the  defense  of  the  statute  of  limitations  in  the  Levene  case  that 
Clark  and  Sexton  stipulated  or  covenanted  that  if,  upon  the  trial  on 
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the  merits,  a  judgment  were  recovered  against  it,  they  would  pay 
that  judgment  The  recital  of  the  bond  is  as  clear  as  it  could  be 
made.  After  referring  to  the  Levene  case  and  the  interposition  of  the 
defense  of  the  statute  of  limitations,  the  recital  is:  "Whereas,  it  is 
desired  that  the  defendant  in  the  said  action  withdraw  said  defense  so 
that  the  case  may  be  tried  upon  the  merits."  Or  in  other  words,  that 
there  should  be  an  investigation  before  a  court  and  jury  on  the  merits, 
and  the  liability  of  the  city  be  determined  upon  the  facts  of  the  case. 
That  necessarily  excludes  the  notion  that  these  obligors  entered  into 
the  covenant  they  made,  leaving  it  to  the  city  authorities,  at  their  option, 
to  dispense  with  a  trial  on  the  merits,  to  secure  which,  eliminating  a 
technical  defense,  the  bond  was  given.  That  being  the  proper  con- 
struction of  the  instrument.  Sexton,  both  as  an  individual  and  as  the 
administrator  of  Clark,  had  the  right  to  insist  upon  a  trial  upon  the 
merits  before  he  or  Clark's  estate  could  be  held  liable  upon  the  bond, 
unless  there  has  been  a  waiver  of  that  right ;  and  there  certainly  would 
have  been  a  waiver,  had  Mr.  Sexton  consented  to  the  settlement  of 
the  Levene  case  by  the  corporation  counsel.  The  learned  judge  di- 
rected a  verdict  for  the  plaintiff.  Under  the  evidence,  the  question  as 
to  the  assent  of  Sexton  should  have  gone  to  the  jury.  There  was  a 
strong  conflict  of  evidence,  and  the  defendant  was  entitled  to  have 
the  jury  pass  on  that  conflict.  The  liability  of  the' defendant,  both 
as  an  individual  and  representatively,  depends  altogether  upon  an  assent 
being  given  to  the  compromise  of  the  Levene  case. 

The  judgment  and  order,  therefore,  should  be  reversed,  and  a  new 
trial  granted,  with  costs  to  appellant  to  abide  the  event     All  concur. 


(96  App.  Div.  383.) 

PEOPLE  V.  BEATTIB. 

(Supreme  Court,  Appellate  Division,  First  Department    July  13,  1904.) 

L  CoNSTiTxrrioNAL  Law— STATUTE&—HoB8Ei3HOEBa— Regulation  op  Business 
—Public  Policy. 

Laws  1897,  pp.  498,  499,  c.  416,  S§  180,  184,  regulating  the  business  of 
horseshoeing,  and  requiring  a  person  practicing  such  business  to  be  ex- 
amined, and  to  obtain  a  certificate  from  a  board  of  examiners  and  file  the 
same  with  the  county  clerk  where  the  person  proposes  to  practice  such 
trade,  is  not  a  valid  exercise  of  the  state's  police  power. 

2.  Same— Due  Pbocbss  of  Law. 

Such  act  is  unconstitutional,  as  an  arbitrary  interference  with  personal 
liberty  and  private  property  without  due  process  of  law. 

Appeal  from  Court  of  Special  Sessions,  New  York  County. 

Samuel  Beattie  was  convicted  of  violating  Pen.  Code,  §  384m,  for 
practicing  the  business  of  a  master  or  journeyman  horseshoer  without 
filing  a  certificate  issued  by  the  board  of  examiners,  and  he  appeals. 
Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGHLIN, 
PATTERSON,  and  O'BRIEN,  JJ. 

Carlos  C.  Alden,  for  appellant. 

Robert  C.  Johnstone,  for  the  People, 
89N.Y.S.— 13 
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HATCH,  J.  The  defendant  demurred  to  the  sufficiency  of  the  in- 
formation charging  him  with  the  commission  of  a  violation  of  section 
384m  of  the  Penal  Code.  The  demurrer  rested  upon  the  ground  that 
the  statute  upon  which  the  information  was  based  contravenes  the  four- 
teenth amendment  of  the  Constitution  of  the  United  States,  in  that  it 
abridges  privileges  and  immunities  of  a  citizen  of  the  United  States,  and 
deprives  him  of  liberty  and  property  without  due  process  of  law,  and 
denies  the  equal  protection  of  the  law ;  also  that  the  statute  contravenes 
the  Constitution  of  the  state  of  New  York,  in  that  it  deprives  a  citizen 
of  liberty  and  property  without  due  process  of  law,  and  imposes  upon 
citizens  of  this  state  restraints  in  following  a  common  and  lawful  occu- 
pation, the  right  to  prosecute  which  is  secured  by  the  Constitution. 
The  demurrer  was  disallowed,  and  a  trial  had,  when  the  defendant 
pleaded  guilty  to  a  violation  of  the  statute  in  question,  but  moved  in 
arrest  of  judgment  thereon  that  the  facts  stated  did  not  constitute  a 
crime.  The  court  denied  the  motion,  adjudged  the  defendant  guilty, 
and  imposed  a  fine  of  $5.  From  the  judgment  of  conviction,  the  de- 
fendant appeals  to  this  court. 

By  the  provisions  of  article  13  of  the  labor  law,  being  sections  180, 
184,  c.  415,  pp.  498,  499,  Laws  1897,  provision  is  made  for  a  board 
of  examiners  to  examine  applicants  desiring  to  practice  as  master  or 
journeymen  horseshoers,  and,  if  found  qualified,  the  board  is  required 
to  issue  to  the  applicant  a  certificate  showing  that  he  is  qualified  to 
practice  as  a  master  or  journeyman  horseshoer.  Such  certificate  is  re- 
quired to  be  registered  with  the  clerk  of  the  county  where  the  per- 
son proposes  to  practice  such  trade.  No  person  shall  practice  horse- 
shoeing as  a  master  or  journeyman  hqrseshoer  unless  he  is  registered 
and  has  a  certificate  as  provided  in  the  act.  The  article  is  limited  in 
its  application  to  cities  of  the  first  and  second  classes.  By  an  amend- 
ment (chapter  558,  p.  1145,  Laws  1899)  the  application  of  the  article 
was  extended  to  all  cities  of  the  state.  The  act  was  again  amended  by 
chapter  151,  p.  352,  of  the  Laws  of  1903.  The  effect  of  the  last  amend- 
ment will  be  hereafter  noticed.  The  provision  of  section  384m  of  the 
Penal  Code  provides : 

"A  person  who  prefjents  to  the  county  clerk,  for  the  purposes  of  registration. 
a  certificate  purimrting  to  qualify  him  to  practice  horseshoeing  in  a  city  of 
the  first  or  second  class,  which  has  been  fraudulently  obtained,  or  practices 
as  a  horseshoer  in  any  such  city  wfthout  complying  with  the  provisions  of  ar- 
ticle twelve  of  the  labor  law;  or  violates  or  neglects  to  comply  with  any  of  such 
provisions,  is  guilty  of  a  misdemeanor." 

The  particular  question  which  this  appeal  presents  is  whether  the 
regulation  of  the  subject  of  horseshoeing  falls  within  the  authority  of 
the  state,  under  the  exercise  of  the  police  power.  It  is  claimed  by  the 
appellant  that  in  fact  it  restrains  persons  from  pursuing  a  lawful  occu- 
pation and  a  common  trade,  and  that  it  does  not  fall  within  any  of  the 
subjects  to  which  the  right  of  regulation  under  the  police  power  applies. 
It  is  now  common  learning  that  the  police  power  which  may  be  exer- 
cised by  the  state  is  very  broad  and  comprehensive  in  its  scope.  Yet, 
however  broad  and  comprehensive  it  may  be,  it  has  its  limitations,  and 
must,  in  its  exercise,  have  relation  to  the  promotion  of  the  health, 
comfort,  safety,  and  welfare  of  society.     If  it  does  not  fairly  relate 
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to  some  one  of  these  objects,  and  tend  to  promote  the  public  weal  in 
connection  therewith,  it  does  not  come  within  the  lawful  right  of 
the  state  to  exercise  the  power.  Under  the  guise  of  the  police  power 
a  subject  may  not  be  tegulated,  when  in  fact  it  does  not  promote  or 
tend  to  promote  some  one  of  the  objects  embraced  within  its  scope. 
It  was  said  by  Judge  Cooley,  in  speaking  of  the  power  of  the  Legis- 
lature to  regulate  these  subjects,  having  application  to  corporations 
holding  inviolable  charters: 

'The  limit  to  the  exercise  of  the  police  power  In  these  cases  must  be  this : 
The  regulations  must  have  reference  to  the  comfort,  safety,  and  welfare  of 
society ;  they  must  not  be  in  conflict  with  any  of  the  provisions  of  the  charter ; 
and  they  must  not,  under  pretense  of  regulation,  take  from  the  corporation  any 
of  the  essential  rights  and  privileges  which  the  charter  confers.  In  either  they 
must  be  police  regulations  in  fact,  and  not  amendments  of  the  charter  In  cur- 
taihnent  of  the  corporate  franchise." 

In  Butchers'  Union  Co.  v.  Crescent  City  Co.,  Ill  U.  S.  746,  4  Sup. 
Ct.  652,  28  L.  Ed.  585,  it  was  said  by  Mr.  Justice  Field,  in  speaking  of 
the  inalienable  rights  which  were  proclaimed  in  the  Declaration  of  In- 
dependence : 

It  "is  the  right  of  men  to  pursue  any  lawful  business  or  vocation  in  any 
manner  not  Inconsistent  with  the  equal  rights  of  others,  which  may  increase 
their  property  or  develop  their  faculties,  so  as  to  give  to  them  their  highest 
enjoyment  The  common  business  and  callings  of  life — ^tbe  ordinary  trades  and 
pursuits,  which  are  innocent  in  themselves,  and  have  been  followed  in  all 
.  communities  from  time  immemorial — ^muat  therefore  be  free  in  this  country  to 
all  alike  upon  the  same  terms.  The  right  to  pursue  them  without  let  or 
hhidrance,  except  that  which  is  applied  to  all  persons  of  the  same  age,  sex,  and 
condition,  is  a  distinguishing  privilege  of  citizens  of  the  United  States,  and  an 
essential  element  of  that  freedom  which  they  claim  as  their  birthright." 

Mr.  Justice  Bradley,  in  the  same  case,  said : 

"I  hold  that  the  liberty  of  pursuit— the  right  to  follow  any  of  the  ordinary 
callhigs  of  life — is  one  of  the  privileges  of  a  citizen  of  the  United  States." 

These  declarations  and  many  others  were  collated  and  approved  in 
Matter  of  Application  of  Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  636,  and  the 
learned  judge  who  wrote  therein  said : 

"So,  too,  one  may  be  deprived  of  his  liberty,  and  his  constitutional  rights 
thereto  violated,  without  the  actual  imprisonment  or  restraint  of  his  person. 
'Liberty,'  in  its  broad  sense,  as  understood  in  this  country,  means  the  right 
not  only  of  freedom  from  actual  servitude,  imprisonment,  or  restraint,  but  the 
right  of  one  to  use  his  faculties  in  all  lawful  ways,  to  live  and  work  where  he 
will,  to  earn  his  livelihood  in  any  lawful  calling,  and  to  pursue  any  lawful 
trade  or  avocation.  All  laws,  therefore,  which  impair  or  trammel  these  rights 
—which  limit  one  in  his  choice  of  a  trade  or  profession — *  ♦  *  are  infringe- 
ments upon  his  fundamental  rights  of  liberty,  which  are  under  constitutional 
protection." 

These  rules  have  been  accepted  by  all  courts  throughout  the  length 
and  breadth  of  this  land  as  containing  a  sound  interpretation  of  the 
constitutional  guaranty  relating  to  this  subject.  They  have  direct  and 
pertinent  application  to  the  case  in  hand,  and  furnish  a  controlling 
guide  in  determining  whether  the  present  case  falls  within  or  without 
the  pale  of  the  police  power. 

It  is  difficult,  indeed,  to  see  how  the  regulation  of  shoeing  horses  has 
any  tendency  to  promote  the  health,  comfort,  safety,  and  welfare  of  so- 
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ciety.  This  language  is  used  in  respect  to  persons.  It  certainly  cannot 
be  said  that  it  aflfects  the  heahh  of  the  individual  to  regulate  the  sub- 
ject either  of  the  general  public,  or  of  the  persons  who  follow  it  as  an 
occupation ;  and,  if  the  latter  were  in  any  wise  injuriously  affected  by 
the  process  of  shoeing  horses,  the  attempted  regulation,  it  is  clear, 
would  not  affect  or  have  any  influence  upon  such  subject.  The  law  can- 
not, therefore,  be  sustained  as  being  in  any  just  sense  a  regulation  for 
the  promotion  of  the  public  health,  or  of  the  health  or  morals  of  the 
class  of  persons  who  follow  it  as  a  trade.  Nor  is  it  apparent  how  in 
any  wise  a  regulation  of  this  subject  will  tend  to  promote  the  comfort 
of  the  people.  It  is  not  suggested  how  such  result  will  be  accomplished, 
or  how  the  safety  and  welfare  of  society  will  be  in  any  wise  promoted  or 
aflfected  by  it.  It  does  not  seem,  therefore,  that  this  regulation  tends  to 
promote  the  public  weal  along  any  of  the  lines  upon  which  the  exercise 
of  the  police  power  in  various  cases  which  have  arisen  have  been  made 
to  rest.  In  Bessette  v.  People,  193  111.  334,  62  N.  E.  215,  56  L.  R.  A. 
558,  the  court  had  under  consideration  a  statute  in  all  respects  similar 
to  the  present  one,  and  it  was  there  held  that  the  act  was  unconstitu- 
tional by  reason  of  its  interference  with  the  liberty  of  the  citizen ;  the 
court  saying : 

"It  is  impossible  to  conceive  how  the  health,  comfort,  safety,  or  welfare  of 
society  is  to  be  promoted  by  requiring  a  horseshoer  to  practice  the  business  of 
horseshoeing  for  four  years,  and  submit  to  an  examination  by  a  board  of 
examiners,  and  pay  a  license  fee,  for  the  privilege  of  exercising  his  calling.  , 
The  ends  to  be  secured  by  the  exercise  of  the  police  power  are  the  public 
health,  comfort,  safety,  or  welfare,  but  this  measure  has  no  relation  to  the 
ends  thus  specified.  If  this  act  is  valid,  then  the  Legislature  of  the  state  can 
regulate  almost  any  employment  of  the  citizen  by  the  requirement  of  previous 
study  and  previous  examination,  and  the  payment  of  a  license  fee,  and  the  is- 
suance of  a  license.  While  we  are  always  reluctant  to  put  the  stamp  of  in- 
validity upon  any  act  of  the  legislative  branch  of  the  government,  it  is  yet  our 
duty,  in  the  exercise  of  the  trust  imposed  upon  us  by  the  Ck>nstitution,  to  pro- 
tect the  constitutional  rights  and  privileges  of  the  individual  citizen  against 
such  an  invasion  of  them  as  is  embodied  in  the  present  enactment:" 

So  far  as  authority  goes,  that  case  is  an  actual  decision  by  the  Su- 
preme Court  of  Illinois  of  this  subject,  and,  while  not  binding  upon  us  ' 
as  an  authority,  yet  we  concur  in  the  reasoning  which  the  court  took —  i 
that,  so  far  as  the  public  is  concerned,  the  act  in  question  bears  no  rela-  i 
tion  to  the  recognized  subjects  which  furnish  the  basis  for  the  exercise  | 
of  the  police  power.  This  view  is  supported  by  much  authority.  Ber  j 
tholf  V.  O'Reilly,  74  N.  Y.  509,  30  Am.  Rep.  323 ;  Allgeyer  v.  Louisi- 
ana,  165  U.  S.  578,  17  Sup.  Ct.  427,  41  L.  Ed.  832;  People  v.  Marx,  ' 
99  N.  Y.  377,  2  N.  E.  29,  52  Am.  Rep.  34.  The  principle  is  also  recog-  i 
nized  in  the  most  recent  decisions  by  the  Court  of  Appeals,  wherein  it  is  i 
held  that  this  constitutional  right  can  only  be  made  to  yield  to  the  | 
necessity  in  promotion  of  the  welfare,  health,  or  prosperity  of  the  state. 
People  ex  rel.  Nechamcus  v.  Warden,  144  N.  Y.  529,  39  N.  E.  686,  27 
L.  R.  A.  718;  People  v.  Lochner,  177  N.  Y.  145,  69  N.  E.  373.  The 
difficulty  which  is  inherent  in  the  exercise  of  the  police  power  is  not  in 
a  statement  of  the  principles  upon  which  the  exercise  of  power  rests, 
but  it  is  in  the  application  of  those  principles  to  the  particular  case.  It 
was  said  by  Chief  Justice  Shaw  in  Commonwealth  v.  Alger,  7  Cush. 
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53,  "It  is  much  easier  to  proceed  and  realize  the  assistance  and  sources 
of  the  power,  than  to  mark  its  limitation  or  prescribe  limits  to  its 
exercise."  So  in  all  cases  the  extent  to  which  the  power  may  be  legiti- 
mately exercised  must  be  left  for  determination  in  each  case  as  it  arises. 
Allgeyer  v.  Louisiana,  supra. 

It  is  claimed  that  this  law  may  be  supported  as  a  valid  constitu- 
tional enactment,  and  the  conviction  sustained,  upon  the  ground  that  it 
operates  in  the  prevention  of  cruelty  to  animals ;  the  claim  in  this  re- 
spect being  that,  as  the  health  and  comfort  of  animals  is  one  of  the 
recognized  subjects  of  legislative  control,  so,  likewise,  their  health  and 
comfort  tend  to  promote  the  health,  comfort,  and  welfare  of  the  com- 
munity, and  that  the  exercise  of  the  police  power  may  be  made  to  rest 
on  broad  humanitarian  grounds.  We  are  quite  willing  to  concede  that 
the  health,  comfort,  and  welfare  of  animals  are  so  closely  linked  with 
these  elements  in  human  beings  that,  in  a  degree,  each  may  be  said 
to  be  dependent  upon  the  other  in  securing  such  results.  Laws  pro- 
hibiting cruelty  to  animals,  and  providing  in  considerable  detail  for  the 
exercise  of  power  necessary  to  secure  that  result,  have  found  a  place  up- 
on the  statute  books  and  been  enforced  by  the  courts  for  many  years. 
Stage  Horse  Cases,  16  Abb.  Prac.  (N.  S.)  51.  And  numerous  convic- 
tions have  been  had  under  such  statutes.  In  Bessette  v.  People,  supra, 
this  view  of  the' case  was  not  considered  by  the  court,  and  no  expression 
of  opinion  was  made  thereon.  We  do  not  think  that  the  regulation 
of  horseshoeing  bears  such  relation,  in  this  aspect,  to  the  public  health, 
comfort,  and  safety  of  society,  as  to  bring  it  within  the  subject  upon 
which  the  police  power  may  operate.  The  trade  has  been  followed  from 
time  immemorial  as  one  of  the  well-recognized  and  common  avocations. 
of  human  life.  No  such  ill  results  have  flowed  therefrom  as  to  call  for 
a  supervision  of  the  matter  by  those  charged  with  the  enforcement  of 
laws  designed  to  prevent  cruelty  to  animals.  Such  subject  is  recog- 
nized and  provided  for  in  title  16  of  the  Penal  Code.  The  offenses  are 
classified,  and,  in  enumeration,  embrace  overdriving;  abandonment; 
failure  to  provide  proper  food  and  drink ;  selling  or  offering  for  sale 
a  disabled  animal ;  carrying  animals  in  a  cruel  manner ;  wantonly  poi- 
soning; throwing  substances  injurious  to  animals  in  public  places; 
keeping  milch  cows  in  unhealthy  places,  and  feeding  them  unhealthy 
food;  transporting  animals  for  more  than  24  consecutive  hours;  set- 
ting on  foot  fights  between  them.  These  acts  embrace  those  cruelties 
to  animals  which  the  experience  of  mankind  has  shown  to  be  most 
common,  and  where  cruelty  is  usually  exhibited.  While  the  definition 
of  cruelty  in  section  669  of  the  Penal  Code  includes  every  act,  omis- 
sion, or  neglect  whereby  unjustifiable  pain,  suffering,  or  death  is  caused 
or  permitted,  and  therefore  would  embrace  the  infliction  of  cruelty  by 
any  willful  means,  yet  there  is  no  suggestion  that  the  shoeing  of  horses 
has  resulted  in  such  cruelty,  or  that  the  Legislature  was  ever  called 
upon  to  take  notice  of  it.  Doubtless  the  shoeing  of  a  horse  at  times 
may  have  produced  corns,  contracted  the  feet,  and  otherwise  inflicted 
pain,  but  the  same  thing  is  true  in  the  shoeing  of  human  beings ;  and 
neither  the  one  subject  nor  the  other  has  ever  been  deemed  to  be  suffi- 
ciently aggravated  to  call  for  any  notice  or  comment  from  the  most 
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humane  of  mankind  which  would  lead  to  legislation  upon  either  subject. 
It  is  common  knowledge  that  hundreds  of  kindly  and  well-disposed 
people  have  devoted  their  lives  in  promoting  the  welfare  of  animals, 
but  it  is  not  made  to  appear  that  such  persons  have  felt  called  upon  to 
interfere  with  the  shoeing  of  horses,  in  order  to  prevent  cruelty.  We 
are  bound  to  take  cognizance  of  the  fact  that  for  centuries  this  occu- 
pation has  been  one  of  the  most  common  of  all  the  trades.  It  is  the  first 
to  follow  the  pioneer  as  a  necessity,  and  it  is  recognized  as  of  necessity 
in  all  countries  and  civilized  communities,  not  only  here,  but  throughout 
the  world,  wherever  the  surface  over  which  the  animal  is  used  requires 
protection  to  its  feet.  For  centuries  horses  have  been  shod,  and  we 
may  take  notice  that  during  that  period  no  cruelty  has  resulted  from 
the  act  which  has  caused  comment  among  men,  or  which  has  destroyed 
the  usefulness  of  the  animal,  or  in  a  substantial  sense  caused  it  pain  or 
suffering.  Indeed,  it  may  be  doubted  whether  more  discomfort,  pain, 
and  suffering  have  not  been  occasioned  by  the  harness  which  it  wears, 
and  by  the  food  which  it  eats,  than  by  the  shoes  which  it  wears.  Under 
such  circumstances,  to  attribute  cruelty  to  animals  by  shoeing  seems 
fanciful  in  the  extreme.  It  may  be  said  with  as  much  foundation  for 
the  assertion  that,  if  the  shoeing  of  horses  can  be  considered  as  cruelty, 
so,  likewise,  can  their  harness,  feeding,  watering,  and  cleaning  be  de- 
nominated as  cruelty,  for  certainly  as  much  suffering  to  the  animal 
flows  from  such  sources.  To  undertake  the  regulation  of  these  sub- 
jects would  inject  into  the  body  politic  a  paternalism  which  is  repugnant 
to  free  institutions.  Upon  this  subject  nothing  can  be  added  to  the 
terse  statement  of  Judge  Earl  in  Matter  of  Application  of  Jacobs, 
supra: 

"UDder  the  guise  of  promoting  the  public  health,  the  Legislature  might  as 
well  have  banished  clgarmaking  from  all  the  cities  of  the  state,  or  confined  it 
to  a  single  city  or  town,  or  have  placed  under  a  similar  ban  the  trade  of  a 
baker,  of  a  tailor,  of  a  shoemaker,  of  a  woodcarver,  or  of  any  other  of  the  in- 
nocuous trades  carried  on  by  artisans  In  their  own  homes.  The  power  would 
have  been  the  same,  and  Its  exercise,  so  far  as  it  concerns  fundamental  con- 
stitutional rights,  could  have  been  justified  by  the  same  arguments.  Such 
legislation  may  Invade  one  class  of  rights  to-day,  and  another  to-morrow ;  and, 
if  it  can  be  sanctioned  under  the  Constitution,  while  far  removed  in  time,  we 
will  not  be  far  away  in  practical  statesmanship,  from  those  ages  when  govern- 
mental prefects  supervised  the  building  of  houses,  the  rearing  of  cattle,  the 
sowing  of  seed,  and  the  reaping  of  grain,  and  governmental  ordinances  regulated 
the  movements  and  labor  of  artisans,  the  rate  of  wages,  the  price  of  food,  the 
diet  and  clothing  of  the  people,  and  a  large  range  of  other  affairs  long  since 
in  all  civilized  lands  regarded  as  outside  of  governmental  functions.  Such 
governmental  Interferences  disturb  the  normal  adjustments  of  the  social  fabric, 
and  usually  derange  the  delicate  and  complicated  machinery  of  industry,  and 
cause  a  score  of  ills  while  attempting  the  removal  of  one." 

We  are  of  opinion,  therefore,  that  this  law  arbitrarily  interferes  with 
personal  liberty  and  private  property  without  due  process  of  law,  for 
which  reason  it  is  invalid. 

The  case  also  presents  a  question  rendering  doubtful,  to  say  the  least, 
the  validity  of  this  conviction.  We  have  already  seen  that  the  labor 
law  by  chapter  558,  p.  1145,  of  the  Laws  of  1899,  extended  the  appli- 
cation of  article  12  to  all  cities  of  the  state.  By  the  amendment  (chap- 
ter 151,  p.  352,  Laws   1903)  which  became  a  law  April  8,  1903,  this  law 
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was  amended  "by  rc-numbering  articles  twelve  and  thirteen  to  be  known 
as  articles  thirteen  and  fourteen  respectively  by  inserting  therein  a 
new  article,  to  be  known  as  article  twelve,  and  to  read  as  follows." 
By  this  amendment,  article  12  relates  exclusively  to  the  employment  of 
children  in  street  trades,  and  has  no  relation  whatever  to  the  violation 
of  the  provisions  of  law,  the  subject  of  this  conviction.  By  the  provi- 
sions of  section  384m  of  the  Penal  Code,  it  is  limited  in  its  applica- 
tion to  procuring  a  certificate  and  its  registration  to  a  city  of  the  first 
and  second  classes,  and  the  offense  is  for  fraudulently  obtaining  such 
certificate,  or  practicing  as  a  horseshoer  in  any  such  city  without  com- 
plying  with  the  provisions  of  article  12.  It  thus  clearly  appears  by  this 
amendment  that,  for  violation  of  the  act  oustide  of  cities  of  the  first  and 
second  classes,  no  penalty  whatever  is  provided,  while  within  these  cities 
such  act  is  made  a  misdemeanor..  The  act  relates  to  article  12,  which, 
as  presently  existing,  has  no  application  to  such  subject.  While  it  is 
doubtless  true  that  punishment  may  be  meted  out  with  more  severity 
in  one  locality  than  in  another,  yet  the  law  which  works  such  a  result 
must  apply  equally  to  all  the  inhabitants  of  the  state.  Williams  v. 
People,  24  N.  Y.  405,  A  law  is  of  doubtful  validity  which  creates  the 
same  condition  in  particular  parts  of  the  state,  but  only  punishes  its 
violation  in  two.  All  laws  must  operate  equally,  and  where  it  is  ap- 
parent, and  no  reason  can  be  assigned  for  making  the  act  a  crime  in  one 
place,  and  giving  the  persons  immunity  for  its  violation  in  another,  it 
•  operates  unequally,  and  is  therefore  invalid.  Without,  however,  con- 
sidering this  subject  in  detail,  we  place  our  decision  upon  the  ground 
that  the  act  is  unconstitutional. 

The  judgment  of  conviction  should  therefore  be  reversed,  and  'the 
defendant  discharged.    All  concur. 


(06  App,  Diy.  165,) 

CARROLL  ▼.  PENNSYLVANIA  STEEL  CO. 

(Supreme  Court,  Appellate  Division,  First  Department.    July  13,  1904.) 

1.  Motion  fob  Pbefebbnce— BIoving  Papebs— Affidavit  Showiro  Mebits. 
Under  Code  Civ.  Proc.  §  791,  subd.  6,  authorizing  the  preference  of  cer- 
tain actions  by  administrators,  etc.,  a  motion  for  preference  made  in  such 
an  action  upon  the  pleadings,  merely,  without  any  showing  by  affidavit 
as  to  why  the  action  should  be  preferred,  cannot  be  granted. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Alice  M.  Carroll,  as  administratrix  of  William  W.  Car- 
roll, deceased,  against  the  Pennsylvania  Steel  Company.  From  an 
order  granting  plaintiff's  motion  to  prefer  the  action,  defendant  ap- 
peals.   Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH- 
UN,  PATTERSON,  and  O'BRIEN,  JJ. 

Henry  Bogert  Clark,  for  appellant. 
Hiram  0.  Hance,  for  respondent. 

PER  CURIAM.  This  motion  for  a  preference  was  made  upon 
the  ground  that  the  action  is  one  of  those  specified  in  subdivision  5 
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of  section  791  of  the  Code  of  Civil  Procedure.  The  motion  was  made 
upon  the  pleadings,  and  no  affidavit  was  presented  to  the  court  show- 
ing any  facts  or  special  reason  why  the  action  should  be  preferred 
over  other  issues.  An  application  for  a  preference  is  one  addressed 
to  the  discretion  of  the  court,  and,  to  the  end  that  it  should  be  exer- 
cised favorably  or  unfavorably  to  the  applicant,  some  facts  should  be 
presented  to  the  court,  other  than  that  the  case  is  one  which  migh^ 
be  preferred  under  section  791  of  the  Code  of  Civil  Procedure.  This 
rule  has  been  adopted  in  Eising  v.  Young,  38  Misc.  Rep.  12,  76  N. 
Y.  Supp.  698,  and  Davis  v.  Westervelt,  38  Misc.  Rep.  13,  76  N.  Y. 
Supp.  695,  in  which  cases  the  decision  of  this  court  in  Morse  v.  Press 
Publishing  Co.,  71  App.  Div.  351,  75  N.  Y.  Supp.  976,  was  followed. 
It  was  not  sufficient,  therefore,  upon  the  pleadings  alone,  showing 
that  this  was  a  case  which,  from  the  nature  of  the  action,  might  be 
preferred,  to  move  for  a  preference,  but  other  facts  should  have  been 
presented,  to  enable  the  court  to  exercise  its  discretion.  For  the 
reason  that  the  motion  papers  were  insufficient,  the  motion  should 
have  been  denied. 

It  follows,  accordingly,  that  the  order  appealed  from  should  be 
reversed,  with  $10  costs  and  disbursements,  and  the  motion  denied. 


(•6  App.  Div.  163.) 

BOLLER  V.  BOLLER.  . 

(Supreme  Court,  Appellate  Division,  First  Department    July  13,  1004.) 

1.  Judgment— Application— Notice. 

In  an  action  for  divorce,  the  issues  having  been  determined  before  a 
jury,  and  the  cause  having  been  placed  upon  the  Specilil  Term  calendar 
for  trial,  plaintiff  was  not  entitled  to  an  interlocutory  Judgment,  under 
Ck)de  Civ.  Proc.  §  1225,  providing  that,  if  the  issues  have  been  determined 
by  the  findings  of  the  Jury,  an  application  for  judgment  may  be  made  as 
upon  a  motion,  where  notice  of  his  application  therefor  was  not  served  on 
defendant,  and  defendant  did  not  appear. 

2.  Same— Authority  to  Enter- Decision. 

Judgment  cannot  be  rendered  in  a  divorce  action  tried  at  Special  Term 
without  a  decision  having  been  made. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  William  N.  Boiler  against  Naomi  S.  Boiler.  From  an 
order  refusing  to  vacate  an  interlocutory  judgment  of  divorce,  de- 
fendant appeals.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH- 
LIN,  PATTERSON,  and  O'BRIEN,  JJ. 

George  A.  Stearns,  for  appellant. 
B.  W.  B,  Brown,  for  respondent 

PER  CURIAM.  This  action  was  brought  to  recover  a  judgment 
of  divorce.  Certain  issues  were  tried  before  a  jury,  and  thereafter 
the  cause  was  placed  upon  the  Special  Term  calendar,  part  3,  for 
trial.  At  the  trial  the  defendant  did  not  appear,  and  thereupon  the 
plaintiff's  counsel  moved,  upon  the  summons,  complaint,  notice  of 
appearance,  and  answer  of  the  defendant,  the  order  directing  the  trial 
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by  jury  of  the  issues,  the  verdict  of  the  jury,  and  the  minutes  of  the 
clerk  of  the  part  where  the  jury  trial  had  taken  place,  for  an  interlocu- 
tory judgment.  The  motion  was  granted,  notwithstanding  the  fact 
that  no  notice  of  such  application  had  been  given  (section  1225,  Code 
Civ.  Proc),  and  that  plaintiff,  under  rule  76  of  the  general  rules  of 
practice,  was  not  entitled  to  a  judgment  by  reason  of  defendant's 
default.  The  defendant's  attorney  thereafter  obtained  an  order  to 
show  cause  why  the  interlocutory  judgment  should  not  be  vacated 
upon  the  ground,  among  others,  that  notice  of  the  application  for 
judgment  was  not  served  upon  him.  Upon  the  return  of  the  order 
to  show  cause,  the  application  to  vacate  was  denied,  and  the  defend- 
ant has  appealed. 

We  think  this  order  should  be  reversed.  Under  the  facts  set  out 
in  the  moving  papers,  none  of  which  are  denied,  the  defendant's  at- 
torney was  entitled  to  notice  of  the  application  for  judgment,  and, 
such  notice  not  having  been  given,  the  judgment  should  have  been 
vacated. 

It  does  not  appear  that  any  decision  was  ever  made,  and,  if  this 
be  true,  that  is  also  fatal  to  the  judgment.  Reynolds  v.  iEtna  Life 
Ins.  Co.,  6  App.  Div.  254,  39  N.  Y.  Supp.  886 ;  Hall  as  Ex'r  v.  Bes- 
ton,  13  App.  Div.  116,  43  N.  Y.  Supp.  304;  McManus  v.  Palmer,  13 
App.  Div.  443,  43  N.  Y.  Supp.  601. 

The  order  appealed  from,  therefore,  must  be  reversed,  with  $10 
costs  and  disbursements^  and  the  motion  granted,  with  $10  costs. 


96  App.  Div.  281.) 

OLCOTT  V.  SHBPPARD,  KNAPP  ft  CO. 

(Supreme  Court,  Appellate  Division,  First  Department    July  13, 1904.) 

1.  Deeds— Restbictions— Violation— Awnings. 

An  awning  in  front  of  a  building  extending  18  feet  from  the  house  line 
to  the  curb,  supported  by  five  posts,  and  covered  with  a  roof  of  translucent 
glass,  etc.,  did  not  constitute  a  violation  of  a  restriction  in  a  deed  pro- 
viding "that  the  front  line  of  any  messuages,  dwelling  houses  or  other 
buildings"  shall  recede  8  feet  from  the  street  line. 

Z  Same— Adjoining  Property  Owner— Rights— Estoppel. 

Where  plaintiff's  property  was  subject  to  the  same  restriction  imposed 
on  defendant  requiring  the  front  line  of  buildings,  ^vvrelling  houses,  etc., 
to  recede  8  feet  from  the  street,  and  plaintiff  erected  a  three-story  dwelling 
on  his  lot,  in  front  of  which  an  iron  railing  projected  6  feet  beyond  the 
stoop,  which  projected  8  feet  beyond  the  building,  and  there  was  an  iron 
and  wooden  balcony,  which  projected  3  feet  into  such  courtyard  space, 
plaintiff  was  estopped  to  complain  that  defendant  maintained  an  awning 
in  front  of  his  adjoining  building  extending  into  such  space. 
Van  Brunt  P.  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Euphemia  H.  Olcott  against  Sheppard,  Knapp  &  Co. 
From  a  judgment  in  favor  of  defendant,  plaintiff  appeals.    Affinned. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGHUN, 
PATTERSON,  and  O'BRIEN,  JJ. 

T 1.  See  Covenants,  vol.  14,  Cent.  Dig.  §  1C9 ;  Deeds,  vol.  16,  Cent  Dig.  §  542. 
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J.  Hampden  Dougherty,  for  appellant 
Daniel  Daly,  for  respondent. 

Mclaughlin,  J;  The  plaintiff,  as  the  owner  of  No.  Ill  West 
Thirteenth  street,  brought  this  action  to  enjoin  and  restrain  the  de- 
fendant from  maintaining  a  glass  and  metal  awning  in  front  of  its 
building  Nos.  107-109  West  Thirteenth  street  The  complaint  alleged 
that  the  construction  and  maintenance  of  the  awning  was  in  violation 
of  the  following  covenant  in  defendant's  deed  of  conveyance  of  the  lot 
upon  which  the  building  is  erected : 

"Subject,  nevertheless,  to  the  condition,  restriction  and  agreement  that  the 
front  line  of  any  messuages,  dwelling  houses  or  other  buildings  which  may 
at  any  time  be  erected  upon  the  premises  hereby  granted  fronting  towards 
13th  street  aforesaid  shall  recede  eight  feet  from  the  northerly  line  of  said 
13th  street,  which  space  of  eight  feet  between  the  front  line  of  such  messuages, 
dwelling  houses  or  other  buildings  and  the  said  northerly  line  of  13th  street 
is  forever  to  be  left  open  as  and  for  court-yards  in  front  of  said  buildings  re- 
spectively." 

At  the  conclusion  of  the  trial  the  learned  trial  judge  reserved,  with- 
out passing  upon,  the  question  of  whether  the  plaintiff  could,  in  any 
event,  maintain  the  action,  and  dismissed  the  complaint,  upon  tlie 
ground  that  the  defendant,  in  constructing  and  maintaining  the  awn- 
mg,  had  not  violated  the  covenant  above  quoted.  The  sole  question 
presented,  therefore,  is  whether  the  evidence  adduced  at  the  trial  is 
sufficient  to  sustain  such  finding. 

There  is  little  or  no  dispute  of  fact.  Upon  the  plaintiff's  lot  is  a 
three-story  dwelling,  in  front  of  which  is  an  iron  railing,  which  pro- 
jects 6  feet  beyond  the  stoop,  which  itself  projects  8  feet  beyond  the 
building.  There  is  also  an  iron  and  wooden  balcony,  which  projects 
3  feet.  Next  to  and  adjoining  the  plamtiff*s  dwelling  on  the  east  is 
the  defendant's  building,  which  is  five  stories  high,  and  in  which  it  has 
carried  on  business  for  many  years.  The  awning,  for  a  space  of  25 
feet  in  front  of  the  building,  extends  13  feet  from  the  house  line,  and 
then  for  the  remaining  width  of  the  building,  extends  to  the  curb 
line.  It  is  supported  by  five  posts.  Three  of  them  are  8  feet  from 
the  front  of  the  building  and  two  of  the  curb,  and  none  of  them  ap- 
pear to  be  in  the  courtyard  space.  The  roof  is  translucent  glass,  simi- 
lar to  glass  used  in  skylights.  The  highest  portion  of  the  awning 
is  5  feet  1  inch  atpve  the  top  of  plaintiff's  stoop,  and  slopes  towards 
the  curb  about  2  feet  4  inches,  where  it  is  only  about  2  feet  1  inch 
above  the  stoop.  The  courtyard  space  is  open,  and,  in  effect,  consti- 
tutes a  part  of  the  sidewalk  in  front  of  the  defendant's  building.  Tak- 
ing all  of  the  evidence  into  consideration  as  to  the  construction  of  the 
awning,  I  am  of  the  opinion  that  it  is  not  a  violation  of  the  covenant 
referred  to.  That  covenant  contemplates  that  the  space  shall  be  kept 
open  so  far  as  building  upon  it  is  concerned.  The  restriction  is: 
"That  the  front  line  of  any  messuages,  dwelling  houses  or  other  build- 
ings *  *  *  shall  recede  eight  feet  from  the  northerly  line  of  13th 
street."  The  awning  certainly  is  not  covered  by  the  words  "dwelling 
houses  or  other  buildings,"  nor  do  I  think  it  is  covered  by  the  word 
"messuages,"  which,  in  the  sense  here  used,  is  synonymous  with  "dwell- 
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ing  house"  (Bouvier's  Law  Dictionary,  vol.  2,  p.  407).  It  is  no  more 
part  of  the  building  than  an  ordinary  awning  would  be.  The  courtyard 
space  certainly  is  much  more  free  and  open  than  is  that  in  front  of  i 

the  plaintiff's  dwelling,  and  she  holds  the  title  to  her  lot  subject  to  the 
covenant  above  quoted.  It  is  difficult  to  see,  therefore,  how  she  is  in  a 
position  to  invoke  the  equitable  powers  of  the  court  to  restrain  the  de- 
fendant from  doing  that  which  she  is  herself  doing.  A  court  of  equity 
favors  only  worthy  claimants.  Thus,  it  has  been  held  that  one  will  not 
be  allowed  the  abatement  as  a  nuisance  of  a  structure  on  his  neighbor's 
premises  if  he  maintains  an  equally  offensive  structure  on  his  own.  11 
Am.  &  Eng.  Enc  of  Law  (2d  Ed.)  p.  163 ;  Cassady  v.  Cavenor,  37  Iowa, 
300. 

But,  however  this  may  be,  I  am  of  the  opinion  that  the  trial  court 
reached  the  proper  conclusion,  and  the  judgment  appealed  from,  there- 
fore, should  be  affirmed  with  costs.  All  concur,  except  VAN  BRUNT, 
P.  J.,  who  dissents. 


(96  App.Dlv.  188.) 

ANZOLONE  V.  PASKUSZ. 

(Supreme  Court,  AppeUate  Division,  First  Department    July  13,  1904.) 

L  Leases— OoNSTBUCTiON— Rules. 

^Vhere,  from  a  survey  of  the  entire  lease,  it  appears  that  the  parties 
Intended  that  a  strict  rule  for  the  construction  of  particular  words  and 
coTenants  in  the  lease  should  not  apply,  force  will  not  be  given  to  such 
rule. 

2.  Same— "Re-Entbt." 

A  lease  requiring  a  deposit  to  secure  the  performance  of  the  covenants 
declared  in  the  first  clause  that  if  any  rent  should  be  due  or  unpaid,  or 
any  default  should  be  suffered,  the  landlord  or  her  representative  might 
lawfully  ••re-enter  •  ♦  ♦  by  force  or  otherwise";  and  a  subsequent 
clause  declared  that,  on  any  default  made  by  the  lessee,  the  lessor  might, 
at  her  option,  either  dispossess  the  lessee,  or  resort  to  the  deposit  for  re- 
imbursement, etc.  Held,  that  the  word  **re-enter,"  as  used  in  the  lease, 
was  not  restricted  to  a  re-entry  by  a  common-law  action  of  ejectment,  and 
hence  the  recovery  of  possession  by  the  landlord  by  summary  proceedinjrs 
for  nonpayment  of  rent  before  the  term  had  expired  did  not  terminate 
the  relation  of  landlord  and  tenant,  so  as  to  entitle  the  tenant  to  recover 
the  deposit. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Pietro  Anzolone  against  Jacob  Paskusz.  From  a  judg- 
ment in  favor  of  plaintiff,  and  from  an  order  denying  a  motion  for  a 
new  trial,  defendant  appeals.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH.  McLAUGH- 
UN,  PATTERSON,  and  O'BRIEN,  JJ. 

Benjamin  N.  Cardozo,  for  appellant. 
William  P.  Maloney,  for  respondent 

PATTERSON,  J.  There  is  no  dispute  as  to  the  facts  of  this  case, 
and  a  single  question  of  interpretation  of  the  covenants  and  condi- 
tions of  a  written  instrument  is  presented.  At  the  trial  the  learned 
judge  presiding  submitted  the  interpretation  of  those  covenants  to 
the  jury,  which  was  an  erroneous  course  to  pursue,  for  there  was  no 
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ambiguity,  in  the  instruments,  nor  was  there  conflicting  evidence  con- 
cerning the  circumstances  under  which  they  were  executed,  and  up- 
on which  a  jury  might  be  required  to  pass,  to  enable  the  court  to  con- 
strue the  instruments ;  but  that  consideration  is  not  now  material  to 
the  consideration  of  this  appeal. 

In  May,  1899,  certain  premises,  consisting  of  four  houses  in  First 
avenue,  in  the  borough  of  Manhattan,  belonged  to  one  Liebeskind, 
who  executed  and  delivered  leases  thereof  to  the  plaintiff,  Anzolone, 
who  entered  into  possession.  There  were  four  leases;  that  is,  one 
for  each  house.  Each  of  the  leasees  required  a  deposit  of  money  as 
security  for  the  performance  of  covenants  contained  therein.  In  No- 
vember, 1899,  the  then  owner  and  lessor  conveyed  the  premises  to 
this  defendant,  and  turned  over  to  him  the  money  deposited  by  the 
lessee.  The  defendant  receipted  for  the  same,  and  assumed  repay- 
ment of  the  money  deposited,  and  the  fulfillment  of  the  conditions 
and  covenants  of  the  leases  binding  upon  the  lessor.  So  far  as  the 
covenants  of  the  leases  relating  to  the  deposit  of  the  moneys  mentioned 
as  security  are  concerned,  they  may  be  stated  in  the  words  of  one  of 
those  instruments : 

"First  That  if  any  rent  shaU  be  due  or  unpaid,  or  if  any  default  BhaU  be 
made  in  any  of  tbe  covenants  herein  contained,  or  if  the  said  premises  or  any 
part  thereof  shall  be  vacated  by  the  said  party  of  the  second  part  during  the 
said  term,  the  party  of  the  first  part  or  her  representative  may  lawfully  re- 
enter the  same  either  by  force  or  otherwise  without  being  liable  to  prosecution 
therefor,  and  to  remove  all  persons  or  property  therefrom  and  to  relet  the  said 
premises  as  the  agent  of  the  said  party  of  the  second  part  and  receive  the  rents 
thereof,  applying  the  same,  firstly,  to  the  payment  of  such  expenses  as  she 
or  they  may  be  put  to  in  re-entering,  reletting,  etc. ;  secondly,  to  the  payment 
of  any  cost  or  expense  that  the  said  party  of  the  first  part  may  be  put  to  either 
for  repairs  or  by  reason  of  any  condition  or  covenant  being  fulfilled  on  the 
part  of  the  said  party  of  the  second  part;  and  then  to  the  payment  of  the 
rent  due  by  these  presents  with  interest,  and  the  balance,  if  any  there  be,  to 
pay  over  the  same  to  the  said  party  of  the  second  part;  and  any  deficiency 
which  may  arise,  the  said  party  of  the  second  part  shall  remain  liable  in  full 
therefor." 

"Thirteenth.  That  the  said  party  of  the  second  part  shall  upon  the  signing, 
-execution  and  delivery  of  this  indenture  of  lease  deposit  with  the  said  landlord, 
the  said  party  of  the  first  part,  the  sum  of  two  thousand  dollars,  and  the  same 
when  so  deposited  shall  "be  held  and  retained  by  the  said  party  of  the  first  part 
as  security  and  as  and  for  a  guarantee  to  her  for  the  true,  Just  and  faithful 
performance  and  observance  by  the  said  party  of  the  second  part  of  each  and 
every  the  terms,  conditions,  covenants,  promises  and  agreements  contained  in 
this  indenture  of  lease  to  be  kept  and  performed  by  the  said  party  of  the  second 
part  until  the  full  expiration  of  the  term  and  period  of  five  years  as  specified 
in  this  indenture.  Upon  any  default  made  by  the  said  party  of  the  second  part 
in  the  true  observance  of  the  terms  of  the  said  lease,  she,  the  said  party  of  the 
first  part,  may,  at  her  option,  either  dispossess  as  hereinbefore  or  hereinafter 
set  forth,  the  said  party  of  the  second  part,  and  any  and  all  parties  claiming 
under  him;  or  resort  to  the  said  deposit  of  two  thousand  dollars  for  reim- 
bursement to  herself  for  any  and  all  damages  which  she  may  have  sustained 
by  reason  of  the  said  breisLCh  or  breaches  on  the  part  of  the  said  party  of  the 
second  part,  or  she  may  pursue  concurrently  both  of  the  aforesaid  remedies ; 
and  the  party  of  the  first  part  may  at  her  option,  irrespective  of  anything 
hereinbefore  or  hereinafter  contained  to  the  contrary,  apply  the  said  sum  of 
money  so  deposited  in  liquidated  damages  for  any  such  default  or  breach  on 
the  part  of  the  said  party  of  the  second  part ;  the  said  party  so  exercising  her 
option  the  said  sum  of  money  so  deposited  shall  at  once  become  forfeited. 
The  said  party  of  the  second  part  Justly  and  truly  keeping,  performing  and 
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obseiring  each  and  every  the  terms,  conditions,  covenants  and  promises  herein  I; 

coDtaiDed  to  be  kept  and  performed  on  his  part,  the  said  party  of  the  first  part  |, 

sball  at  and  after  the  complete  expiration  of  the  term  and  period  of  the  said  ;! 

lease  and  the  surrender  to  her  in  good  condition  as  aforesaid  on  the  said  !i 

premises,  repay  to  the  said  party  of  the  second  part  the  said  sum  of  two  thou-  t 

sand  dollars,  and  during  the  term  of  said  lease,  the  party  of  the  first  part  shall  J 

pay  to  the  said  party  of  the  second  part  interest  on  said  suni  at  and  after  the  I 

rate  of  five  (5)  per  cent  annually."  \ 

In  July,  1900,  this  defendant,  as  landlord,  dispossessed  the  plaintiff  j 

for  nonpayment  of  rent,  by  summary  proceedings.     Thereafter  the  f 

plaintiff,  claiming  that  the  lease  was  terminated  by  his  expulsion  from 
ihe  premises  under  the  summary  proceedings,  instituted  this  action 
to  recover  the  amount  of  the  deposits,  less  the  rent  due  and  certain 
other  charges ;  his  action  being  based  upon  the  theory  that,  by  the 
terms  and  provisions  of  the  lease,  the  defendant  was  not  entitled  to 
retain  any  portion  of  the  money  deposited  as  security,  for  the  rea- 
son that  the  covenants  with  respect  to  such  retention  gave  no  such  ] 
right  unless  there  were  a  re-entry  by  the  landlord  upon  the  premises  \ 
under  a  judgment  in  the  common-law  action  of  ejectment;  and  the  .1 
whole  of  the  plaintiff's  case  is  predicated  upon  a  claimed  presumption  :' 
that  the  word  "re-enter,"  as  used  in  the  first  clause  of  the  lease  above 
quoted,  is  used  in  its  strict  common-law  meaning.  In  support  of  that 
view,  it  is  insisted  that  this  case  is  controlled  by  what  was  held  in 
Michaels  v.  Fishel,  169  N.  Y.  381,  62  N.  E.  425,  and  that  the  issuance 
of  a  warrant  in  summary  proceedings  for  the  removal  of  the  plaintiff 
operated  to  cancel  the  whole  agreement  for  the  use  of  the  premises, 
as  well  as'  to  annul  the  relation  of  landlord  and  tenant.  It  should  be 
further  stated  that,  after  the  warrant  was  issued  in  the  summary  pro- 
ceedings, the  defendant  relet  the  premises  under  the  permission  of 
the  lease;  that  the  lease  was  for  five  years  from  the  1st  of  May,  1899 ; 
and  that  this  action  was  begun  on  February  1,  1901.  It  is  also  in 
evidence  that  the  reletting  of  the  premises  by  the  defendant  was  at 
a  much  reduced  rent. 

The  precise  question  involved  here  is  properly  formulated  by  the 
learned  counsel  for  the  appellant,  and  it  is  whether  the  provisions  of 
the  lease  with  respect  to  the  deposit  were  intended  to  survive  the  is- 
suance of  a  warrant  in  summary  proceedings.  If  the  word  "re-en- 
ter," as  used  in  the  first  clause  of  the  lease  above  quoted,  is  to  have 
nothing  more  than  its  ordinary  common-law  signification,  then  it  is 
apparent  that  the  covenants  as  to  the  deposit  did  not  survive  the  is- 
suance of  the  warrant.  In  Michaels  v.  Fishel,  supra,  it  was  held,  with 
a  very  strong  dissent,  that  the  use  of  a  purely  technical  term,  when 
found'  in  the  midst  of  quaint  words  of  ancient  leases,  gives  rise  to  the 
presumption  that  the  parties  used  it  with  its  strict  common-law  mean- 
ing. There  the  word  "re-enter"  was  used  in  a  lease  reserving  to  the 
lessors  the  right  upon  default  "into  and  upon  said  premises  to  re- 
enter and  *  *  *  the  same  to  have  again  *  *  *  as  in  their 
first  and  former  estate,"  and  upon  which  re-entry  depended  a  cove- 
nant by  the  lessee  to  pay  any  deficiency  arising  upon  the  reletting  of 
the  premises  by  the  lessors ;  and  it  was  held  that  the  word  meant  a 
re-entry  in  its  technical  sense,  as  known  to  the  common  law.  We 
must  accept  that  as  a  binding  adjudication,  but  as  was  pointed  out 
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by  Hatch,  J.,  in  Baylies  v.  Ingram,  84  App.  Div.  360,  82  N.  Y.  Supp. 
891,  the  rule  stated  there  merely  relates  to  a  presmnption  in  a  par- 
ticular case  and  under  special  circumstances. 

Although  there  may  be  a  strict  rule  of  law  applicable  generally  to 
the  construction  of  covenants  in  leases,  yet  where,  from  a  survey  of 
the  whole  instrument,  it  appears  that  the  parties  iiitended  that  the 
strict  rule  should  not  apply,  force  will  not  be  given  to  it.  ''Modus  et 
conventio  vincunt  legem."  In  this  case  the  parties  to  the  original 
leases  plainly  indicated  what  they  meant  by  the  word  "re-enter,"  and, 
with  that  expression  of  their  intention,  the  technical  common-law 
meaning-  of  the  word  as  used  in  ancient  instruments  is  displaced. 
Here  the  word  "re-enter,"  in  the  first  clause,  is  associated  with  other 
words  which  indicate  that  the  re-entry  contemplated  means  reposses- 
sion. The  words  are  "re-enter  the  same  either  by  force  or  other- 
wise." The  association  of  the  word  "otherwise"  with  the  word  "re- 
enter" sufficiently  indicates  that  it  does  not  mean  a  re-entry  under 
one  single  method,  as  in  an  action  of  ejectment.  The  word  "other- 
wise" necessarily  broadens  the  signification  of  the  word  "re-enter," 
and  prevents  its  limitation  to  the  technical  definition  of  that  word. 

So,  in  the  thirteenth  clause,  reference  is  made  to  a  default  of  the 
lessee,  upon  which  the  lessor  may  "either  dispossess  as  hereinbefore 
or  hereinafter  set  forth,"  or  resort  to  the  deposit,  or  pursue  concur- 
rently both  of  the  aforesaid  remedies;  and  in  the  same  clause  it  is 
provided  that,  at  the  complete  expiration  of  the  term  and  period  of 
the  lease,  the  lessor,  under  conditions,  shall  surrender  the  deposit. 
The  construction  we  give  to  the  word  "re-enter,"  as  contained  in  the 
first  clause  of  the  lease,  disposes  of  the  argument  of  the  learned  coun- 
sel for  the  respondent  that  the  word  "dispossess,"  as  used  in  the  thir- 
teenth clause,  relates  only  to  an  action  of  ejectment.  Our  view  is 
that  the  word  "dispossess,"  as  used  in  the  thirteenth  clause,  constru- 
ed in  connection  with  the  scope  and  meaning  we  give  to  the  word 
"re-enter"  in  the  first  clause,  indicates  that  the  parties  intended  that 
it  should  have  the  signification  which  is  now  attached  in  law  to  that 
word,  which  includes  removal  from  premises  by  the  remedies  now 
afforded  to  a  landlord  to  regain  or  reacquire  possession  for  the  non- 
payment of  rent  by  his  tenant.  Therefore  we  think  the  plaintiff  was 
not  entitled  to  maintain  this  action  when  it  was  instituted,  and  that 
the  defendant  may  retain  these  deposits  as  security. 

The  judgment  and  order  should  therefore  be  reversed,  and  a  n«w 
trial  ordered,  with  costs  to  appellant  to  abide  event.    All  concur. 


(96  App.  Dlv.  397.) 

In  re  BUCKLER  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department.    July  13,  1904.) 

1.  MiNOBS—GuAHDiANS— Discretion. 

Where  an  Infant  possessed  a  large  estate,  and  the  parties  interested 
therein  were  to  some  extent  at  variance  in  regard  to  the  management  of 
the  property  which  passed  under  the  will  of  the  Infant's  parents,  in  which 
he  was  interested,  and  were  not  agreed  as  to  the  competency  of  the  mi- 
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nor'8  sister  to  manage  his  estate,  the  surrogate's  appointment  of  snch  sis- 
ter as  guardian  of  the  minor's  person,  and  the  appointment  of  a  trust 
company  as  guardian  of  his  estate,  was  a  proper  exercise  of  discretion. 

Appeal  from  Surrogate's  Court,  New  York  County. 

Application  by  Marion  Buckler  and  another  for  the  appointment  of 
a  guardian  of  Philip  Stevenson,  minor.  From  so  much  of  a  surro- 
gate's decree  as  appointed  the  Knickerbocker  Trust  Company  of  New 
York  guardian  of  the  property  of  such  minor,  Elizabeth  Stevenson 
appeals.    AfRrmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH.  McLAUGHLIN. 
O'BRIEN,  and  LAUGHLIN,  JJ. 

Gratz  Nathan,  for  appellant. 
Harlan  F.  Stone,  for  respondent. 

HATCH,  J.    On  the  6th  day  of  February,  1904,  Marion  Buckler 
presented  a  petition  to  the  Surrogate's  Court  of  the  county  of  New 
York  asking  for  the  appointment  of  the  Knickerbocker  Trust  Company 
as  guardian  of  the  estate  of  Philip  Stevenson,  a  minor,  who  would  be 
13  years  of  age  upon  the  31st  day  of  March,  1904.    The  petition,  among 
other  things,  showed  that  the  said  infant  was  possessed  of  considerable 
property;   that  his  father  and  mother  were  both  dead;   that  the  peti- 
tioner was  a  sister  of  said  infant,  but  that  she  resided  without  the  state 
of  New  York.    The  petition  also  contained  the  names  of  all  the  broth- 
ers and  sisters  of  said  infant,  and  a  citation  was  accordingly  issued, 
directed  to  all  persons  who  had  a  prior  right  to  such  appointment.    Be- 
fore the  return  day  of  the  citation,  and  upon  the  20th  day  of  February, 
1904,  Elizabeth   Stevenson  presented  a  petition  to  said   Surrogate's 
Court  asking  that  she  be  appointed  guardian  of  the  person  and  property 
of  said  Philip  Stevenson.     This  petition  showed  that  the  petitioner 
was  of  the  age  of  23  years,  and  was  a  sister  of  the  infant,  and  that  he 
had  resided  with  petitioner  since  the  death  of  his  mother,  a  year 
prior  thereto.    Attached  to  the  second  petition  were  written  consents  of 
all  persons  equally  entitled  with  the  petitioner  to  letters  of  guardian- 
ship, consenting  to  the  appointment  of  the  petitioner.     The  question 
as  to  whether  the  sister  Elizabeth  or  the  trust  company  should  be  ap- 
pointed was  determined  by  affidavits  which  were  read  before  the  sur- 
rogate, no  further  proof  being  offered.    Mrs.  Buckler  sought  to  show 
by  the  affidavits  of  herself  and  other  persons  that  the  sister  Elizabeth 
was  not  a  proper  person  for  guardian,  as  she  was  inexperienced,  and 
that  her  chief  adviser  was  the  executor  of  her  father's  will ;   that  she 
believed  in  his  integrity  and  business  capacity,  while  in  fact  he  had 
grossly  mismanaged  the  estate  committed  to  his  care,  and  had  appro- 
priated valuable  property'  to  his  own  use,  which  charge,  in  the  affidavit 
presented  by  Mrs.  Buckler,  was  specified  in  considerable  detail.    The 
sister  Elizabeth  sought  to  show  by  practically  all  the  other  members  of 
the  family  and  many  other  persons  that  she  was  entirely  competent  to 
manage  tiie  estate  and  person  of  her  infant  brother;    that  her  sister 
Marion  was  at  variance  with  all  the  other  members  of  the  family,  and 
their  relations  were  inharmonious.     She  also  presented  an  affidavit, 
made  by  the  infant,  requesting  that  Elizabeth  be  appointed.    The  sur- 
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rogate,  after  a  full  hearing,  reached  the  conclusion  that  the  best  in- 
terests of  the  property  of  the  infant  required  the  appointment  of  the 
trust  company  as  guardian  of  the  property,  and  appointed  Elizabeth 
the  guardian  of  the  person.  The  appellant  appealed  from  that  part  of 
the  order  which  appomted  the  Knickerbocker  Trust  Company  guardian 
of  the  property.  It  is  conceded  by  the  appellant  that  the  Surrogate's 
Court  is  vested  with  discretionary  power  to  appoint  a  stranger,  but  she 
claims  that  such  power  will  not  be  exercised  where,  other  things  being 
equal,  a  relative  of  the  minor  is  in  existence,  who  may  be  appointed^ 
and  who  is  competent  for  the  purpose.  This  doubtless  states  the  cor- 
rect rule  of  law.  In  the  present  case,  however,  we  think  the  discre- 
tion of  the  surrogate  was  wisely  exercised.  The  estate  of  the  infant 
is  large.  The  parties  interested  therein  are  to  some  extent  at  variance 
in  regard  to  the  management  of  the  property  which  passed  under  the 
wills  of  David  Stevenson  and  his  wife,  Sewannee  Stevenson,  and  in 
which  the  infant  has  an  interest.  It  is  not  necessary  that  we  consider 
the  merits  of  the  charges  brought  against  the  trustees.  Mrs.  Buckler 
claims  that  they  exist  in  fact ;  that  the  sister  Elizabeth  supports  their 
management,  and  is  in  harmony  therewith;  and,  it  is  fair  to  assume 
that  she  will  be  influenced  to  some  extent  by  their  advice  as  to  the  man- 
agement of  the  property  of  the  ward,  should  she  be  appointed.  The 
appointment  of  the  Knickerbocker  Trust  Company  secures  the  safe  ad- 
ministration of  the  estate  of  the  infant,  and  securely  protects  his  inter- 
est in  that  regard,  while  the  custody  of  his  person  by  his  sister  Eliza- 
beth insures  his  personal  welfare.  Under  such  circumstances,  we  are 
of  opinion  that  the  discretion  of  the  surrogate  was  wisely  exercised,  and 
we  find  no  ground  which  would  justify  our  interference  in  the  result 
reached  by  him. 

It  follows  that  the  decree  of  the  surrogate  should  be  affirmed,  with 
$10  costs  and  disbursements.    All  concur. 


(06  App.  Div.  288.) 

BBLASCO  V.  KLAW  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department    July  13,  1904.) 

1.  Bill  of  Pabticttlabs— Facts  within  Defendant's  Knowledge. 

A  complaint  alleged  that  plaintiff  hired  defendant  to  secure  for  plain- 
tiff's play  engagements  at  theaters,  and  that  defendant,  in  so  doing,  re- 
ceiTed  compensation  from  those  with  whom  the  play  was  booked,  recovery 
of  which  sums  so  received  was  sought.  Held,  that  an  order  for  a  bill  of 
particulars  was  error,  as  the  information  sought  was  peculiarly  within 
the  knowledge  of  defendant. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  David  Belasco  against  Marc  Klaw  and  another.  From 
an  order  granting  a  motion  for  a  bill  of  particulars,  plaintiff  appeals. 
Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH- 
UN,  PATTERSON,  and  O'BRIEN,  JJ. 

Max  D.  Josephson,  for  appellant. 
Mortimer  Fishel,  for  respondent. 
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McLaughlin,  J.  This  action  was  brought  to  recover  the  sum 
of  $50,000,  which  the  plaintiff  alleges  defendants  received  for  his  use 
and  benefit.  The  allegati9ns  of  the  complaint  are,  in  substance,  that 
the  plaintiff  is  the  author  of  a  play  called  "The  Heart  of  Maryland," 
and  that  in  the  month  of  September,  1900,  he  organized  a  theatrical 
company  for  the  purpose  of  producing  the  play,  and  hired  the  defend- 
ants, who  are  copartners  engaged  in  the  theatrical  business,  and  what 
is  more  practically  known  as  "booking  plays,"  at  an  agreed  price, 
which  was  paid  to  them,  to  secure  for  the  plaintiff's  company  engage- 
ments throughout  the  United  States  at  such  times  and  upon  such 
terms  as,  in  defendants'  discretion,  seemed  best,  for  the  season  of 
1900;  that  in  the  month  of  December,  1900,  the  same  arrangement 
was  made  for  the  season  of  1901 ;  that  after  said  contracts  were 
made  the  defendants,  in  pursuance  thereof,  procured  engagements 
for  the  plaintiff's  company  for  certain  times  and  upon  certain  terms, 
and,  in  so  doing,  received  compensation  from  those  with  whom  the 
said. play  was  booked;  that  the  defendants,  in  booking  said  play, 
contracted  with  themselves  and  others  who  w.ere  jointly  interested 
with  them  for  theaters ;  that  the  amount  which  they  received  aggre- 
gated the  sum  of  $50,000,  which  it  is  alleged  was  received  for  and 
belongs  to  the  plaintiff,  and  for  which  judgment  was  demanded.  The 
answer  admitted  that  the  defendants  were  copartners,  and,  as  such, 
procured  engagements  for  the  play  mentioned  in  the  complaint,  and 
denied  all  the  other  material  allegations  of  the  same.  The  action  be- 
ing at  issue,  the  defendants  moved  for  a  bill  of  particulars  of  the  plain- 
tiff's claim,  which  motion  was  granted,  and  the  plaintiff  appeals. 

I  think  the  order  appealed  from  should  be  reversed.  There  is  no 
foundation  laid  in  any  of  the  papers  set  out.  in  this  record  upon 
which  the  order  can  properly  be  based.  The  information  which  the 
defendants  seek  by  the  bill  of  particulars  is  peculiarly  within  their 
own  knowledge,  and,  this  being  so,  they  ai:e  not  entitled  to  have  the 
plaintiff  furnish  them  with  a  bill  of  particulars  of  it.  Reed  v.  Marks, 
56  App.  Div.  272,  67  N.  Y.  Supp.  735 ;  Heidenreich  v.  Hirsh,  86 
App.  Div.  319,  83  N.  Y.  Supp.  366.  They  know  whether  they  have 
received  money  for  booking  the  play  referred  to  in  the  complaint, 
and,  if  so,  the  amount.  They  also  know  whether  they  have  booked 
said  play  for  the  best  possible  terms,  and  whether  they  have  con- 
tracted with  themselves  and  others  jointly  interested  with  them  in 
theaters  where  said  play  was  booked.  It  is  perfectly  apparent  that 
they  have  better  knowledge  of  the  subject-matt?er  of  which  the  plain- 
tiff complains  than  he  has,  and,  in  order  to  establish  his  cause  of  ac- 
tion, if  he  has  one,  he  doubtless  will  resort  to  their  testimony,  or  to 
the  books  and  papers  kept  by  them.  A  bill  of  particulars  is  never 
ordered  when  the  party  asking  for  it  has  as  much  or  more  knowledge 
on  the  subject  than  his  opponent. 

The  order  appealed  from  must  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  denied,  with  $10  costs.     All  concur. 
80N.Y.8.— 14 
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(W  App.  Div.  410.) 

ELECTRIC  BOAT  CO.  ▼.  HOWEY. 

(Supreme  Court,  Appellate  Division,  First  Department    July  13,  1904.) 

1.  Judgments— AuTHOBiTY  to  Enteb—Pbebequisttes— Decision. 

Where  tlie  Jury  was  discharged,  and  the  trial  proceeded  before  the 
court,  no  judgment  could  be  entered  until  the  court  had  made  and  filed 
the  decision  disposing  of  the  issues,  and  directing  the  entry  of  judgment 
required  by  Code  Civ.  Proc.  §  1022;  and  neither  an  entry  in  the  minutes 
of  the  clerk,  nor  an  opinion  of  the  court,  can  take  the  place  of  the  formal 
decision  required  by  the  Code. 

2.  Same— Amendment  of  Judgments. 

A  judgment  entered  without  any  decision  as  required  by  Code  Civ.  Proc. 
S  1022,  having  been  filed,  being  unauthorized  by  law,  cannot  be  amended 
by  the  court 

3.  Appeal— Disposition. 

Where  the  court  amended  a  judgment  In  some  respects  as  desired  by 
plaintiff,  and  in  others  so  as  to  make  the  whole  satisfactory  for  defend- 
ant, and  plaintiff  appealed  only  from  that  part  which  was  favorable  to 
defendant,  and  could  not  be  eliminated  without  prejudice  to  him,  and  the 
judgment  and  amendment  were  both  unauthorized  because  the  decision 
required  by  Code  Civ.  Proc.  §.  1022,  had  not  been  filed  previous  to  the 
entry  of  judgment  the  order  should  be  reversed,  and  the  entire  judg- 
ment vacated ;  and  the  trial  court  could  then  make  a  decision  disposing 
of  the  issues,  and  directing  the  proper  judgment  in  accordance  with  the 
Code. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Electric  Boat  Company  against  William  J.  Howey. 
From  an  order  amending  the  clerk's  minutes  of  trial  by  inserting  the 
words  "upon  the  merits"  in  the  entry  reciting  the  dismissal  of  the 
complaint,  and  inserting  the  same  words  in  the  judgment,  plaintiff 
appeals .     Reversed. 

See  85  N.  Y.  Supp.  95. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McI^AUGH- 
LIN,  O'BRIEN,  and  LAUGHLIN,  JJ. 

Norman  G.  Johnson,  for  appellant. 
George  Holmes,  for  respondent. 

LAUGHLIN,  J.  The  action  is  upon  an  insurance  policy  to  re- 
cover a  loss  sustained  by  fire.  The  answer  interposed  as  a  defense 
a  provision  of  the  policy  showing  that  it  was  issued  upon  the  under- 
standing and  agreement  that  the  rate  of  premium  paid  to  defendant 
was  the  highest  rate  paid  to  any  company  on  the  same  risk  at  the 
time  of  the  issuance  of  the  policy,  and  alleged  that  the  plaintiff  was 
at  that  time  paying  a  higher  rate  for  insurance  on  the  same  property 
to  other  companies.  The  issues  were  brought  to  trial  before  the 
court  and  a  jury.  It  was  admitted  that  plaintiff  had  other  insurance 
on  the  same  premises  at  a  higher  premium  rate.  The  plaintiff  relied 
upon  what  is  known  as  a  "binder"  issued  by  the  company  before  the 
policy  was  made  out,  which  called  for  a  policy  according  to  the  New 
York  standard,  which  did  not  contain  this  clause.  The  amount  of 
the  loss  recoverable  of  the  defendant,  if  liable,  was  stipulated.  Dur- 
ing the  trial,  but  before  the  close  of  the  evidence,  the  court  suggested 
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that  the  case  presented  a  question  of  law,  merely — as  to  whether  the 
"binder"  or  the  policy  should  control — and  that  the  jury  be  dis- 
charged, and  the  case  be  taken  by  the  court  as  a  question  of  law. 
This  was  acquiesced  in,  and  the  jury  were  dismissed.     At  the  close 
of  the  evidence,  counsel  for  plaintiff  moved  for  judgment,  and  counsel 
for  defendant  moved  for  a  dismissal  of  the  complaint  and  for  judg- 
ment for  defendant.     The  minutes  show  no  disposition  of  these  mo- 
tions, but  contain  the  entry,   "Briefs   to   be  submitted  June   8th." 
Thereafter  the  justice  who  presided  at  the  trial  wrote  a  memorandum 
opinion  to  the  effect  that  the  binder  became  merged  in  the  policy, 
and  by  the  acceptance  of  the  policy  its  provisions  became  controUing, 
but  that,  if  plaintiff  discovered  the  conceded  variance  between  the 
binder  and  the  policy  before  acceptance,  he  was  at  liberty  to  reject 
the  policy  and  hold  the  defendant  on  the  binder,  and,  if  the  discov- 
ery was  made  after  the  acceptance,  his  remedy  was  an  action  for 
reformation,  and  that,  this  action  being  at  law,  "there  must  be  judg- 
ment for  the  defendant."    The  entry  in  the  clerk's  minutes  of  the 
trial  recites  a  direction  of  a  verdict  for  the  defendant.     No  decision 
was  made  or  filed  by  the  court.     The  defendant  entered  the  judg- 
ment pursuant  to  the  clerk's  minutes,  reciting  that  a  verdict  had  been 
rendered  by  direction  of  the  court,  and  adjudging  that  the  defendant 
recover  of  the  plaintiff  the  taxable  costs  therein  specified.     The  plain- 
tiff moved  to  vacate  the  judgment,  and  for  leave  to  serve  an  amended 
complaint,  demanding  a  reformation  of  the  contract.     The  motion 
was  granted,  but  upon  appeal  this  court,  without  passing  upon  the 
power  of  the  court  to  make  the  order,  reversed  the  order  upon  the 
ground  that  the  relief  sought  would  substitute  a  new  cause  of  action, 
and  that  the  plaintiff  was  guilty  of  laches.     The  plaintiff  in  the  mean- 
time had  brought  a  suit  in  equity  for  the  reformation  of  the  contract, 
and  a  recovery  upon  it  as  reformed.     Upon  discovering  that  the  de- 
fendant had  entered  judgment  as  upon  a  verdict  directed  in  his  fa- 
vor, the  plaintiff,  apprehensive  that  this  would  be  construed  as  a 
decision  on  the  merits,  and  constitute  a  bar  to  his  suit  in  equity, 
moved  to  correct  the  judgment  and  minutes  of  the  clerk  to  show  that 
the  complaint  was  dismissed,  instead  of  a  verdict  being  directed  for 
the  defendant.     This  motion  was  opposed,  but  no  counter  motion 
was  made  by  the  defendant.     The  motion  was  heard  at  Special  Term, 
presided  over  by  the  justice  who  presided  at  the  trial,  and  an  order 
was  made  amending  the  clerk's  minutes  so  as  to  show  that  the  jury 
were  discharged  by  consent,  and  that  at  the  close  of  the  evidence  the 
plaintiff  moved  for  judgment,  and  the  defendant  moved  for  dismis- 
sal of  the  complaint  and  for  judgment  in  his  favor;    that  the  court 
reserved  decision,  fixed  a  time  for  receiving  briefs,  and  on  June  12th 
directed  judgment  for  the  defendant,  dismissing  the  complaint  upon 
the  merits,  and  amending  the  judgment  similarly.    It  appears  that  the 
plaintiff  has  paid  the  costs  awarded  by  the  judgment.    The  jury  having 
been  discharged,   and  the  trial  having  proceeded  before   the  court, 
there  was  no  authority  to  enter  any  judgment  until  the  court  made 
and  filed  a  decision  disposing  of  the  issues,  and  directing  the  entry 
of  judgment.    Neither  the  entry  in  the  clerk's  minutes,  nor  the  opinion 
of  the  court,  can  take  the  place  of  the  formal  decision  required  by  the 
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Code  of  Civil  Procedure.  There  being  no  decision  on  which  the 
judgment  can  rest,  the  court  had  no  authority  to  amend  it ;  and,  hav- 
ing amended  it  in  some  respects  as  desired  by  plaintiff,  and  in  the 
other  respects  which  rendered  the  whole  satisfactory  to  the  defendant, 
and  the  plaintiff  having  appealed  from  only  that  part  which  is  favor- 
able to  the  defendant,  and  which,  though  unauthorized,  cannot  be 
eliminated  without  prejudice  to  defendant,  we  are  of  opinion  that  the 
order  should  be  reversed  and  the  entire  judgment  vacated.  The  trial 
court  may  then  make  and  file  a  decision  disposing  of  the  issues,  and 
directing  the  proper  judgment,  in  accordance  with  the  provisions  of 
section  1022  of  the  Code  of  Civil  Procedure. 

It  follows  that  the  order  should  be  reversed  and  the  entire  judgment 
vacated,  with  costs.    All  concur. 


(96  App.  Dlv.  413.) 

BAND  V.  IOWA  CENT.  RY.  CO. 

(Supreme  Court,  AppeUate  Division,  First  Department    July  13,  1904.) 

L  BAifKEUPTCT— Discharge— BFrECT. 

A  discharge  in  bankruptcy  Is  not  conclusive  evidence  that  the  bankrupt 
had  accounted  for  all  his  property,  the  settlement  of  the  bankrupt's  estate 
being  independent  of  the  bankrupt's  discharge. 

2.  Same— Claims  not  Disclosed— Title. 

Where  a  bankrupt,  under  the  advice  of  counsel,  failed  to  include  a  chose 
in  action  in  his  schedules,  and,  by  reason  of  his  disclosing  no  property, 
no  trustee  was  appointed  for  his  estate,  he  held  the  title  to  such  claim 
after  his  discharge  in  trust  for  the  benefit  of  his  creditors,  to  be  admin- 
istered through  a  trustee  to  be  appointed  thereafter,  and  hence  was  not 
entitled  to  maintain  an  action  thereon  for  his  own  benefit 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Ezekiel  C.  M.  Rand  against  the  Iowa  Central  Railway 
Ccmipany.  From  a  judgment  dismissing  the  complaint,  plaintiff  ap- 
peals.   Affirmed. 

Argued  before  O'BRIEN,  HATCH,  McLAUGHUN,  and  LAUGH- 
UN,  JJ. 

Aaron  P.  Jetmore,  for  appellant. 
Arthur  H.  Van  Brunt,  for  respondent. 

LAUGHLIN,  J.  This  is  an  action  to  recover  $2,000  for  services, 
upon  a  quantum  meruit.  At  the  close  of  the  evidence,  counsel  for  de- 
fendant moved  for  a  dismissal  of  the  complaint.  The  court  reserved 
decision  of  the  motion,  and  submitted  the  case  to  the  jury.  A  verdict 
was  rendered  in  favor  of  the  plaintiff  for  the  entire  amount  claimed. 
We  regard  the  verdict  as  against  the  weight  of  the  evidence,  but  that 
view  would  require  that  the  verdict  be  set  aside,  and  a  new  trial 
awarded.  This  was  not  done  by  the  trial  court,  but,  as  already  ap- 
pears, the  motion  to  dismiss  the  complaint  was  granted  after  the  ren- 
dition of  the  verdict.  It  appeared  that,  after  the  plaintiff's  alleged 
cause  of  action  against  the  defendant  accrued,  he  made  a  voluntary  pe- 
tition in  bankruptcy  to  the  District  Court  for  the  Southern  District  of 
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New  York,  and  prior  to  the  commencement  of  the  action  was  duly  ad- 
judged a  bankrupt,  and  obtained  a  discharge  in  bankruptcy.  These 
facts  are  uncontroverted,  and  it  further  appeared  that  the  plaintiff  did 
not,  in  the  bankruptcy  proceedings,  disclose  the  existence  of  the  claim 
upon  which  this  action  is  founded,  or  any  other  asset,  and  consequently 
no  trustee  was  appointed.  The  dismissal  of  the  complaint  can  only  be 
sustained,  if  at  all,  on  the  theory  that,  by  operation  of  law,  by  virtue 
of  the  bankruptcy  proceedings  the  plaintiff  was  divested  of  the  right  to 
maintain  an  action  upon  this  chose  in  action.  The  plaintiff  contends 
that  the  title  and  right  to  maintain  the  action  remained  in  him  until 
the  appointment  of  a  trustee  in  bankruptcy,  and,  since  one  was  not  ap- 
pointed, his  title  and  right  have  not  been  divested.  This  contention  on 
the  part  of  the  plaintiff  seems  so  extraordinary,  and  fraught  with  con- 
sequences so  disastrous  to  the  rights  of  creditors,  that  a  court  should 
hesitate  to  so  declare  the  law,  unless  there  be  no  avenue  of  escape.  At 
first  blush  it  would  seem  that  the  plaintiff  not  only  perpetrated  a  fraud 
upon  the  bankruptcy  court,  but  having,  by  the  bankruptcy  proceed- 
ings, lulled  his  creditors  into  acquiescence,  now  claims  the  right  to  re- 
cover upon  this  claim  upon  the  theory  that  the  adjudication  in  bank- 
ruptcy discharges  him  from  all  liability  to  his  creditors.  It  should  be 
stated,  however,  that  the  testimony  of  the  plaintiff  in  his  own  behalf 
tends  to  show  that  this  claim  was  not  fraudulently  concealed,  but  that 
it  was  omitted  in  good  faith  by  advice  of  counsel.  However  that  may 
be  in  this  particular  case,  it  is  manifest  that,  if  the  court  decides  that 
the  plaintiff  may  maintain  this  action,  fraudulent  bankruptcy  proceed- 
ings will  be  multiplied  manifold,  and  causes  of  action  will  be  concealed 
with  a  view  to  being  prosecuted  by  the  bankrupt  in  his  own  right  after 
obtaining  his  discharge.  It  will  be  but  little  protection  to  creditors  to 
hold  that  they  may  apply  to  the  bankruptcy  court  for  the  appointment 
of  a  trustee  to  whom  the  plaintiff  would  be  obliged  to  account  for  the 
proceeds  of  the  litigation.  The  decision  of  the  question  requires  a  re- 
view of  the  provisions  of  the  different  bankruptcy  acts  relating  to  the 
divestment  of  the  bankrupt's  title.  Section  3  of  the  bankrupt  act  of 
1841  (Act  Aug.  19, 1841,  c.  9,  5  Stat.  442)  provided  as  follows : 

*That  an  the  property  and  rights  of  property  of  every  name  and  nature,  and 
whether  real,  personal  or  mixed,  of  every  bankrupt,  except  as  hereinafter  pro- 
vided, who  shall,  by  a  decree  of  the  proper  court,  be  declared  to  be  a  bankrupt 
within  this  act,  shall,  by  mere  operation  of  law,  ipso  facto,  from  the  time  of 
such  decree  be  deemed  to  be  divested  out  of  such  bankrupt  without  any  other 
act,  assignment  or  other  conveyance  whatsoever ;  and  the  same  shall  be  vested 
by  force  of  the  same  decree  In  such  assignee  as  from  time  to  time  shall  be  ap- 
pointed by  the  proper  court  for  this  purpose.    •    •    ♦" 

It  is  clear  and  is  conceded  that  by  virtue  of  this  statutory  provision 
the  bankrupt,  upon  being  declared  a  bankrupt,  was,  by  operation  of  law, 
divested  of  all  title,  regardless  of  the  question  as  to  whether  there  was 
an  assignee  to  whom  the  title  passed.  Section  14  of  the  bankruptcv 
act  of  1867  (Act  March  2,  1867,  c.  176,  14  Stat.  622)  provided  as  fof- 
lows : 

'That  as  soon  as  said  assignee  Is  appointed  and  qualified,  the  judge,  or, 
where  there  is  no  opposing  Interest,  the  register,  shall  by  an  instrument  under 
his  hand,  assign  and  convey  to  the  assignee  all  the  estate,  real  and  personal. 
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of  the  bankrupt,  with  ail  his  .deeds,  books  and  papers  relating  thereto,  and 
such  assignment  shall  relate  to  the  commencement  of  said  proceedings  in  bank- 
ruptcy, and  thereupon  by  operation  of  law,  the  title  to  all  such  property  and 
estate,  both  real  and  personal,  shall  vest  in  said  assignee." 

In  the  case  of  Hampton  v.  Rouse,  22  Wall.  263,  22  L.  Ed.  755,  it 
was  held  that  under  this  provision  of  law  the  title  remained  in  the  bank- 
rupt until  the  execution  of  the  assignment  and  conveyance  as  therein 
provided.  This  also  seems  to  have  been  the  construction  placed, upon 
the  same  provision  by  the  courts  of  our  own  and  other  states.  Mc- 
Donnell V.  Bauendahl,  4  Hun,  265 ;  Sutherland  v.  Davis.  42  Ind.  46. 
The  corresponding  provision  of  the  bankruptcy  act  of  July  1,  1898,  c. 
541,  30  Stat.  565  [U.  S.  Comp.  St  1901,  p.  3451],  is  section  70,  which 
provides  as  follows: 

"Section  70.  Title  to  Property,  (a)  The  trustee  of  the  estate  of  a  bankrupt 
upon  his  appointment  and  qualification,  and  his  successor  or  successors,  if  he 
shall  have  one  or  more,  upon  his  or  their  appointment  and  qualification,  shall 
in  turn  be  vested  by  operation  of  law  with  the  title  of  the  bankrupt  as  of  the 
date  he  was  adjudged  a  bankrupt,  except  in  so  far  as  it  is  to  property  which 
is  exempt,  to  all  *  ^  *  (6)  rights  of  action  arising  upon  contracts,  or  from 
the  unlawful  taking  or  detention  of,  or  injury  to,  his  property,  •••(d) 
Whenever  a  composition  shall  be  set  aside  or  discharged  the  trustee  shall  upon 
his  appointment  and  qualification  be  vested,  as  herein  provided  with  the  title 
to  all  the  property  of  the  bankrupt  as  of  the  date  of  the  final  decree  setting  aside 
the  composition  or  revoking  the  discharge,  ♦♦♦(f)  Upon  the  confirma- 
tion of  the  composition  offered  by  a  bankrupt  the  title  to  his  property  shall 
thereupon  revest  in  him." 

It  will  be  seen  that  the  bankruptcy  act  of  1867  differed  from  the 
present  bankruptcy  act  in  that  under  the  former  a  formal  conveyance 
or  assignment  of  property  was  essential  to  vest  title  in  the  assignee, 
whereas  under  the  present  act  title  vests  by  operation  of  law,  as  un- 
der the  act  of  1841 ;  the  only  difference  between  the  act  of  1841  and 
the  present  act  in  that  regard  being  that  under  the  former  it  is  ex- 
pressly declared  that  upon  being  decreed  a  bankrupt  the  title  of  the 
bankrupt  shall  be  divested  by  mere  operation  of  law  from  the  time 
of  such  decree,  and  under  the  present  act  it  is  declared  that  the  trus- 
tee, upon  his  appointment  and  qualification,  shall  be  vested  by  mere 
operation  of  law  with  the  title  of  the  bankrupt  as  of  the  date  of  the 
adjudication  in  bankruptcy. 

Section  17,  subd.  "a,"  of  the  present  act  provides  that  "a  discharge 
in  bankruptcy  shall  release  a  bankrupt  from  all  his  private  debts." 
30  Stat.  650  [U.  S.  Comp.  St.  1901,  p.  3428].  Section  21,  subd.  "f," 
provides  that  "a  certified  copy  of  an  order  confirming  or  setting  aside 
a  composition  or  granting  or  setting  aside  a  discharge  shall  be  evi- 
dence of  the  jurisdiction  of  the  court,  the  regularity  of  the  proceed- 
ings and  of  the  fact  that  the  order  was  made."  30  Stat.  552  [U.  S. 
Comp.  St,  1901,  p.  3431].  Section  15  (30  Stat.  550  [U.  S.  Comp.  St. 
1901,  p.  3428])  provides  that  the  judge  may,  upon  the  application, 
made  within  one  year  after  discharge  in  bankruptcy,  of  parties  in 
interest  who  have  not  been  guilty  of  undue  laches,  revoke  it  upon  the 
trial,  if  it  shall  be  established  that  it  was  obtained  through  fraud  on 
the  part  of  the  bankrupt.  In  re  Shaffer,  4  Am..  Bankr.  Rep,  728,  104 
Fed.  982,  it  was  held  that  this  operated  as  a  statute  of  limitations, 
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and  that  the  decree  became  final  after  the  lapse  of  one  year.    I  do 
not  understand,  however,  that  these  provisions  relating  to  the  dis- 
charge, or  to  an  application  to  vacate  it,  have  any  natural  bearing 
on  the  question  as  to  the  right  of  the  bankrupt  to  maintain  subse- 
quently an  action  on  a  cause  of  action  which  accrued  prior  to  the 
time  his  petition  was  presented.     I  find  no  provision  of  law,  and 
no  decision  is  cited,  to  the  effect  that  the  discharge  is  conclusive  evi- 
dence that  the  bankrupt  has  accounted  for  all  his  property.     The  set- 
tlement of  the  estate  in  bankruptcy  appears  to  be  independent  of  the 
discharge,  and  the  discharge  may  be,  and  often  is,  granted  before  the 
estate  has  been  settled.     See  sections  14  and  56f  of  the  bankruptcy 
act  (30  Stat.  550,  559  [U.  S.  Comp.  St.  1901,  pp.  3427,  3442]).     Where 
a  trustee  has  been  appointed,  and  the  estate  settled,  it  may  be  re- 
opened upon  its  appearing  that  other  assets  have  been  discovered 
which  have  not  been  administered.     Section  2,  subd.  8  (30  Stat.  546 
[U.  S.  Comp.  St.  1901,  p.  3421]).     If  the  bankrupt,  either  before  or 
after  his  discharge,  knowingly  conceals  assets  from  his  trustee,  he  is 
guilty  of  a  crime,  and  liable  to  two  years'  imprisonment.     Section  29 , 
subd.  "b,"  30  Stat.  554  [U.  S.  Comp.  St.  1901,  p.  3433].    The  pe- 
tition must  show  that  the  bankrupt  is  willing  to  surrender  all  his 
property  not  exempt.     General  articles  in  bankruptcy  38,  form  1, 
89  Fed.  xiv,  xv,  32  C.  C.  A.  xxxvii,  xxxix.     I  think  it  is  the  fair  in- 
tent and  true  construction  of  the  bankruptcy  act  and  rules,  that,  if 
no  trustee  be  appointed  because  assets  are  not  shown,  yet  a  trustee 
may  and  should  be  appointed  upon  the  discovery  of  assets.     It' may 
be  that  the  legal  title  to  this  chose  in  action  remained  in  the  bank- 
rupt, but  it  is  clear,  I  think,  that  he  holds  it  as  trustee,  and  that 
the  equitable  title  passed  to  the  creditors,  and  the  custody  and  con- 
trol passed  to  the  court  for  their  benefit,  to  be  administered  through 
a  trustee,  to  whom  the  legal  title  will  pass  upon  his  appointment,  and 
that  therefore  the  plaintiff  is  not  the  real  party  in  interest,  and  can- 
not maintain  this  action.     It  follows  that  the  judgment  should  be 
affirmed,  with  costs. 

O'BRIEN,  J.,  concurs.     McLAUGHLIN  and  HATCH,  JJ.,  con- 
cur in  result. 


(9G  App.  DiT.  284.) 

DOEME  y.  DOEMB. 

(Supreme  Court,  AppeUate  Division,  First  Department.    July  13,  1904.) 

1.  DiVOKCB— "COIXTTSION." 

The  term  "collusion,"  as  used  in  divorce  suits  is  an  agreement  between 
a  husband  and  wife  to  procure  a  judgment  dissolving  the  marriage  con- 
tract, which  judgment,  if  the  facts  were  known,  the  court  would  not  grant 

2.  Sake— Evidence— CoKTROVEBSiEs  as  to  Pbopebty. 

Where  a  divorce  was  granted  on  the  ground  of  the  husband's  adultery, 
and  it  was  not  contended  tjiat  the  wife  procured  or  connived  at  the  com- 
mission of  such  acts,  that  she  had  knowledge  thereof  until  a  long  time 
after  their  conunission,  or  that  he  furnished  her  with  the  evidence  by 
which  the  divorce  was  obtained,  the  mere  fact  that  the  parties  compro- 
mised three  independent  actions  brought  by  the  wife  for  the  recovery  of 
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her  property  in  the  husband's  possession,  or  on  deposit  with  certain  bank- 
ers, was  insufficient  to  establish  that  the  divorce  was  the  result  of  collu- 
sion, brought  about  by  coercion. 
8.  Same— Pleadinos— Admissions. 

Where  defendant  in  a  suit  for  divorce  admitted  in  his  answer  that  plain- 
tiff was  a  resident  of  New  York,  he  was  bound  by  such  admission. 

4.  Same— Residence. 

Code  Civ.  Proc.  $  1756,  subd.  4,  provides  that  an  action  for  divorce  may 
he  maintained  where  the  offense  was  committed  within  the  state,  and  the 
injured  party,  when  the  action  was  commenced,  is  a  resident  of  the  state. 
Section  1768  declares  that,  If  a  married  woman  dwells  within  the  state 
when  she  commences  the  action  against  her  husband  for  divorce,  she  is 
deemed  to  be  a  resident  thereof,  though  her  husband  resides  elsewhere. 
Held,  that  where  two  of  the  offenses  for  which  a  divorce  was  claimed  were 
committed  in  New  York,  and  plaintiff,  an  opera  singer,  since  her  marriage 
had  resided  the  greater  part  of  the  time  in  New  York  City,  where  both 
she  and  her  husband  kept  bank  accounts  and  rented  a  safety  deposit 
vault,  and  in  the  winter  of  1808-99  they  returned  to  that  city  with  the 
intention  of  permanently  residing  there,  and,  when  filling  engagements 
abroad,  plaintiff  designated  her  residence  as  the  city  of  New  York,  and 
testified  she  intended  to  make  her  home  there,  such  facts  were  sutfideut 
to  entitle  plaintiff  to  sue  in  New  York. 

Aj^eal  from  Special  Term,  New  York  County. 

Action  by  Lillian  Nordica  Doeme  against  Zoltan  Doeme.  From 
an  order  appointing  a  referee  to  take  evidence- and  report  to  the  court 
as  to  whether  an  interlocutory  judgment  for  divorce  was  obtained  by 
fraud  and  collusion,  plaintiff  appeals.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH- 
LIN,  PATTERSON,  and  O'BRIEN,  JJ. 

Albert  B.  Boardman,  for  appellant. 
Theron  Davis,  for  respondent. 

McLaughlin,  J.  Ths  action  was  brought  for  an  absolute  di- 
vorce. The  complaint  alleged  that  the  parties  were  married  on  the 
27th  of  May,  1896,  and  that  the  plaintiff  at  all  times  subsequent 
thereto,  including  the  date  of  the  commencement  of  the  action,  was 
a  resident  of  the  state  of  New  York.  The  answer  admitted  the  mar- 
riage and  the  residence  of  the  plaintiff,  and  denied  the  other  material 
allegations  of  the  complaint.  After  issue  had  been  joined,  by  an 
order  duly  made,  a  referee  was  appointed  to  hear  and  determine  the 
issues  involved,  who,  after  hearings  had,  made  a  report  in  favor  of 
the  plaintiff.  Upon  this  report  an  interlocutory  judgment  was  en- 
tered on  the  29th  of  January,  1904,  which,  under  the  statute,  entitled 
the  plaintiff  to  a  final  judgment  dissolving  the  marriage  contract 
three  months  thereafter.  A  few  days  before  the  expiration  of  the 
three  months,  the  defendant  obtained  an  order  to  show  cause  why 
the  interlocutory  judgment  should  not  be  vacated  and  declared  void 
on  the  ground  that  the  same  was  procured  by  fraud  and  collusion, 
and  that  the  court  never  had  jurisdiction  of  the  parties,  and  staying 
the  entry  of  final  judgment  pending  the  return  of  the  order  to  show 
cause  and  the  determination  of  the  motion.  Upon  the  return  of  the 
order  to  show  cause,  an  order  was  made  sending  the  matter  to  a 
referee  to  take  proof  of  the  allegations  of  fraud  and  collusion,  and 
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make  a  report  to  the  court,  and  it  is  from  this  order  that  the  plaintiff 
appeals. 

I.  think  the  order  appealed  from  should  be  reversed,  and  the  mo- 
tion denied.    There  is  not  in  the  whole  record,  so  far  as  I  have  been 
able  to  discover,  the  statement  of  any  facts  from  which  even  an 
inference  can  fairly  be  drawn  that  the  interlocutory  judgment  is  the 
result  of  fraud  or  collusion  of  either  of  the  parties  to  the  action,  or 
of  their  respective  counsel.    "Collusion,"  as  that  term  is  used  in 
matrimonial  actions,  is  an  agreement  between  a  husband  and  wife 
to  procure  a  judgment  dissolving  the  marriage  contract,  which  judg- 
ment, if  the  facts  were  known,  the  court  would  not  grant.     It  is  not 
even  suggested  that  the  acts  of  adultery  charged  against  the  defend- 
ant, and  which  it  is  proved  he  committed,  were  procured  to  be  done 
by  the  plaintiff,  or  that  she  connived  at  the  commission  of  such  acts, 
or  had  any  knowledge  of  them  until  a  long  time  subsequent  .to  their 
commission.     Nor  is  it  even  intimated  that  the  evidence  by  which 
such  acts  were  proved  was  furnished  by  the  defendant,  or  that  it  was 
not  sufficient  to  justify  the  referee  in  reaching  his  conclusion.    The 
testimony  of  the  defendant  himself  satisfactorily  establishes  that  there 
was  no  arrangement  whatever  between  him  and  the  plaintiff  by  which 
the  acts  were  committed,  or  that  she  had  procured  the  evidence  of 
the  commission  of  such  acts  through  any  efforts  of  his.     Indeed,  I 
do  not  understand  that  any  claim  is  made,  either  in  the  moving  pa- 
pers, or  in  the  brief  presented  by  the  respondent's  counsel,  that  there 
was  any  collusion,  so  far  as  the  commission  of  the  offenses  is  con- 
cerned, or  that  any  fraud  was  practiced  upon  the  court  with  refer- 
ence to  proving  them.    What  is  claimed,  in  substance,  as  constituting 
the  collusion,  is  that  at  the  time  of  the  commencement  of  this  action 
three  other  actions  were  instituted  by  the  plaintiff  against -the  defend- 
ant, by  which  his  funds,  amounting  to  upwards  of  $60,000,  were  tied 
up,  and  he  was  thereby  coerced  into  consenting  to  a  divorce.    A 
slight  consideration  of  the  facts,  as  well  as  the  defense  to  the  action, 
demonstrates  that  the  claim  is  without  foundation.     The  plaintiff  is 
a  professional  singer,  and,  out  of  her  earnings  since  her  marriage, 
has  intrusted  to  the  defendant's  care,  for  investment,  upwards  of 
$300,000,  a  portion  of  which,  according  to  her  contention,  at  the 
time  of  the  commencement  of  this  action,  was  held  for  the  defendant 
by  the  New  Amsterdam  National  Bank  and  Strong,  Sturgis  &  Co., 
both  of  the  city  of  New  York.     When  she  commenced  this  action, 
she  also  commenced  one  against  the  defendant  and  the  New  Am- 
sterdam Bank  to  impress  a  trust  upon  the  amount  which  it  held, 
another  against  the  defendant  and  Strong,  Sturgis  &  Co.  for  a  sim- 
ilar purpose,  and  a  third  against  the  defendant  for  a  general  account- 
ing.   The  three  actions,  at  or  about  the  time  for  trial  of  this  action 
was  had  and  the  interlocutory  judgment  entered,  were  settled  and 
discontinued ;  the  plaintiff  receiving  $20,000,  and  relinquishing  to  the 
defendant  all  claim  to  the  balance,  which  amounted  to  in  the  rteigh- 
borhood  of  $45,000.    The  defendant  claimed  that  the  property  held 
by  the  New  Amsterdam  National  Bank  and  Strong,  Sturgis  &  Co. 
belonged  to  him,  and  that  the  plaintiff  had  no  interest  therein.     There 
was  thus  presented  a  serious  dispute  between  the  parties  as  to  the 
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right  to  this  property,  and  it  was  compromised  in  the  manner  above 
indicated. 

It  has  never  before,  so  far  as  I  know,  been  claimed  that  the  set- 
tlement of  financial  transactions  between  a  husband  and  wife  at  or 
about  the  time  a  divorce  is  granted  is  a  badge  of  fraud  or  collusion, 
or  even  a  suspicious  circumstance,  requiring  investigation.  The 
court,  by  its  decree,  in  a  majority  of  actions  where  a  divorce  is 
granted,  makes  some  provision  for  the  support  of  the  wife;  but 
that  a  husband  voluntarily  does  so,  of  itself,  no  more  constitutes  evi- 
dence of  collusion  than  does  the  court's  decree.  There  is  a  moral 
as  well  as  a  legal  obligation  resting  upon  a  husband  to  support  his 
wife,  and,  even  if  she  errs,  the  fact  that  he  sees  fit  to  make  pro- 
vision for  her  support  at  the  time  a  divorce  is  granted  cannot  deprive 
him  of  the  right  which  the  statute  gives  him  to  dissolve  the  marriage 
contract ;  nor  does  it  furnish  ground  of  suspicion  that  the  judgment 
is  the  result  of  collusion  and  conspiracy  between  the  parties,  or  that 
the  court,  had  that  fact  been  known,  would  not  have  granted  the 
judgment.  The  same  rule  is  equally  applicable  to  the  wife.  If  she 
has  means,  and  the  husband  has  none,  there  is  no  impropriety  upon 
her  part  in  making  some  provision  for  his  future  support  and  main- 
tenance, however  indelicate  it  may  be  for  him  to  accept  it.  In  what- 
ever way,  therefore,  we  consider  the  facts  upon  which  the  defendant 
bases  his  claim  of  collusion,  it  resolves  itself  into  either  one  of  two 
things — a  compromise  and  settlement  of  their  respective  claims  to- 
the  property  held  by  the  New  Amsterdam  National  Bank  and  Strong,. 
Sturgis  &  Co.,  or  else  a  voluntary  settlement  by  the  plaintiff  upon 
the  defendant  of  the  amount  which  he  received.  The  defendant  him- 
self made  an  affidavit,  which  is  set  out  in  the  opposing  papers,  to 
the  effect  that  the  settlement  of  the  actions  involving  the  property 
had  nothing  whatever  to  do  with  this  action.  He  now  says  that  af- 
fidavit was  not  true;  in  other  words,  that  he  then  did  not  tell  the 
truth,  but  now  does.  It  is  apparent  from  facts  which  are  not  in  dis- 
pute that  the  interlocutory  judgment  rendered  in  this  action  did  not 
depend  upon,  nor  was  it  the  result  of,  the  settlement  of  the  other 
actions,  and  had  all  of  the  facts  relating  to  such  other  actions,  in- 
cluding their  settlement,  been  laid  before  the  court  at  the  time  the 
interlocutory  judgment  was  rendered,  it  would  not  have  changed  the 
result,  because,  under  the  proof,  the  plaintiff  was  clearly  entitled  to 
the  decree. 

It  is  also  claimed  that  the  plaintiff  practiced  a  fraud  upon  the  court  by 
asserting  that  she  was  a  resident  of  the  state  of  New  York.  As  al- 
ready indicated,  the  plaintiff  alleged  in  the  complaint  that  she  was 
a  resident  of  this  state,  and  the  answer  admitted  it.  It  is  well  settled 
that  a  party  is  bound  by  the  admissions  in  his  pleadings  in  divorce  ac- 
tions as  well  as  in  others.  2  Bishop  on  Marriage  &  Divorce,  par.  706. 
It  might  well  be  doubted  whether,  under  such  circumstances,  a  court 
of  equity  would  listen  to  the  assertion  of  the  defendant  that  his  admis- 
sion was  not  true.  But  however  this  may  be,  I  think  the  proof  satisfac- 
torily established  that  the  plaintiff  was  a  resident  of  the  state  of  New 
York  at  the  time  the  action  was  commenced.  What  the  defendant 
claims  in  this  respect  is  this:    He  alleges  that  both  parties  are  opera 
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singers,  and  since  their  marriage  have  traveled  extensively  in  various 
countries,  including  the  United  States ;  that,  on  account  of  the  nature 
of  their  occupation,  they  have  no  fixed  place  of  abode  in  any  one  local- 
ity for  any  great  length  of  time ;  that  he  was  bom  in  Hungary,  and  re- 
sides in  Paris,  France;  and  that  the  plaintiff  never  was  a  resident  of 
New  York.  No  facts  are  stated  from  which  the  court  can  see  that  the 
defendant  is  a  resident  of  Paris,  so  that  his  assertion  in  this  respect  is  a 
conclusion  of  law,  and  the  same  is  equally  true  of  the  allegation  that 
the  plaintiff  is  not  a  resident  of  the  state  of  New  York.  But  the  facts 
set  out  in  the  papers  used  in  opposition  to  the  motion  clearly  bring  her 
within  the  provision  of  the  Code  which  entitles  her  to  maintain  an  ac- 
tion in  this  state.  From  these  papers  it  appears  that  the  plaintiff  was 
born  in  Maine,  and  married  at  Indianapolis,  Ind.,  in  1896,  and  since 
the  marriage  both  parties  have  resided  the  greater  part  of  the  time 
in  the  city  of  New  York ;  that  they  have  each  had  bank  accounts  in  that 
dty  since  1898,  and  that  a  box  in  a  safe  deposit  vault  has  since  that 
time  been  continuously  rented  in  their  joint  names,  in  which  the  plain- 
tiflE's  securities  have  been  kept;  that  in  the  winter  of  1898-99  they  re- 
turned to  the  city  of  New  York  with  the  intention  of  permanently  re- 
siding there ;  that,  when  filling  an  engagement  in  Munich  in  the  sum- 
mer of  1903,  an  announcement  had  been  made  by  the  management  de- 
scribing the  plaintiff's  residence  as  London,  which  the  defendant  caused 
to  be  changed  to  read  as  of  New  York ;  that  the  plaintiff  has  an  apart- 
ment in  the  city  of  New  York  in  which  she  lives,  and  she  swears  when 
she  commenced  to  reside  in  such  apartment  she  intended  to  make  it  her 
home. 

Subdivision  4  of  section  1756  of  the  Code  of  Civil  Procedure  pro- 
vides than  an  action  for  divorce  may  be  maintained  where  the  offense 
was  committed  within  the  state,  and  the  injured  party  when  the  action 
was  commenced  is  a  resident  of  the  state.  Two  of  the  offenses  charged 
in  the  ccMnplaint  were  committed  in  this  state,  and  the  referee  so  found. 

Section  1768  of  the  Code  provides  that,  if  a  married  woman  dwells 
within  the  state  when  she  commences  an  action  against  her  husband 
for  divorce,  she  is  deemed  a  resident  thereof,  although  her  husband  re- 
sides elsewhere.  The  plaintiff  unquestionably  was,  within  the  meaning 
of  this  section,  dwelling  within  this  state  when  the  action  was  com- 
menced. Gray  v.  Gray,  143  N.  Y.  354,  38  N.  E.  301.  In  the  case  just 
dted  the  Court  of  Appeals,  referring  to  a  similar  question,  said : 

"The  plaintiff's  petition  and  the  affldavlts  in  support  of  it  state  in  positive 
terms  that  she  resided  in  Brooklyn  with  her  mother  when  the  action  was 
commenced.  The  fact  that  she  was  actually  sojourning  or  dwelling  there  at 
the  time  is  nowhere  denied.  •  •  •  On  the  contrary,  it  is  perfectly  plain, 
as  a  matter  of  fact,  that  the  plaintiff  left  Philadelphia,  where  her  husband 
then  and  still  resides,  in  April,  1903,  some  months  before  this  suit  was  com- 
menced, and  that  since  that  date  she  has  been  residing  within  this  state. 
•  ♦  ♦  It  is,  no  doubt,  true  that  prima  facie  the  domicile  of  the  husband  is 
that  of  the  wife;  but  it  is  equally  true  that  in  cases  where  a  separation  takes 
place  by  reason  of  domestic  difficulties,  such  as  are  disclosed  by  this  record, 
the  wife  may  obtain  a  residence  In  this  state  which  will  enable  her  to  main- 
tain the  action.    Code,  §  1768." 

Actual  residence  can  be  acquired  in  a  short  time.  Brinkley  v.  Brink- 
ley,  50  N.  Y.  184, 10  Am.  Rep.  460.    It  satisfactorily  appears  that  prior 
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to  the  commencement  of  this  action  the  plaintiff  had  formed  the  inten- 
tion of  residing  in  this  state,  and  had  carried  that  intention  into  effect 
by  becoming  an  actual  resident  of  the  state.  Residence  is  a  matter  of 
intention.  Here  the  intention  was  formed  and  was  carried  into  effect, 
and  there  is  not  a  fact  suggested  but  that  it  was  bona  fide,  or  in  any 
way  for  the  purpose  of  maintaining  the  action. 

After  a  careful  consideration  of  this  record,  I  am  satisfied  there  is  no 
merit  in  defendant's  application ;  that  it  was  not  made  in  good  faith ; 
that  the  interlocutory  judgment  was  not  obtained  by  fraud  or  collusion ; 
and  for  that  reason  the  order  appealed  from  should  be  reversed,  with 
$10  costs  and  disbursements,  and  the  motion  to  vacate  denied,  with 
$10  costs.    All  concur* 


LAWRENCE  r.  CAMMEYER. 
(Suprelne  Court,  Appellate  Dlylsion,  First  Department.    July  13,  1904.) 

L  Contract— FORBEABANCB—CONSIDEBATION—EVIDENCE. 

Plaintiff  rendered  valuable  services  to  defendant's  wife  in  her  lifetime, 
for  which  she  promised  to  leave  plaintiff  personal  property  and  the  sum 
of  $90,000.  The  wife  died,  leaving  a  will  executed  many  years  before  her 
death,  by  which  her  entire  estate  passed  to  her  husband,  who  assured 
plaintiff  that  she  would  get  the  amount  promised,  and  more.  Defendant 
induced  plaintiff  not  to  appear  in  the  proceeding  for  the  probate  of  his 
wife's  will,  and  she  forbore  contest  thereof ;  relying  on  defendant's  prom- 
ise to  fulfill  his  wife's  agreement,  and  believing  that  the  will  contained 
a  provision  for  her  benefit.  Defendant,. after  his  wife's  death,  made  pay- 
ments of  money  to  plaintiff  for  her  support,  not  shown  to  have  been  gra- 
tuitous, but  claimed  that  the  agreement  was  that  he  should  make  a  will 
in  plaintiff's  favor.  Held,  that  such  facts  tended  to  support  a  complaint 
to  recover  the  property  and  money  promised  by  defendant's  wife,  under 
an  express  promise  in  consideration  of  plaintiff's  refraining  from  assert- 
ing her  claimed  legal  rights. 

Van  Brunt,  P.  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Ida  M.  Lawrence  against  Alfred  J.  Cammeyer.  From  a 
judgment  dismissing  the  complaint,  plaintiff  appeals.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGHLIN, 
and  PATTERSON,  JJ. 

R.  S.  Ransom,  for  appellant. 
T.  T.  Sherman,  for  respondent 

PATTERSON,  J.  At  the  trial  of  this  action  the  complaint  was  dis- 
missed, and  the  appeal  is  from  the  judgment  entered  upon  such  dis- 
missal. If  there  were  nothing  more  in  the  case  than  the  one  question 
referred  to  by  the  learned  judge  when  he  disposed  of  it,  we  should 
not  feel  inclined  to  differ  with  him  in  the  view  he  took  of  it.  -The  ac- 
tion was  brought  to  compel  the  defendant  to  account  to  the  plaintiff  for 
personal  property,  and  to  pay  her  the  sum  of  $90,000.  The  theory  of 
the  action  is  that  the  liability  sought  to  be  enforced  was  incurred  by 
the  defendant  upon  an  express  promise,  relying  upon  which  the  plain- 
tiff refrained  from  asserting  claimed  legal  rights.     The  plaintiff  was 
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the  sister  of  the  defendant's  wife,  and  there  can  be  no  doubt,  upon 
the  testimony,  of  the  tender  and  affectionate  relations  existing  between 
the  two  sisters,  and  of  the  devoted  attention  and  service  which  the 
plaintiflF  gave  to  her  sister  during  her  lifetime,  and  especially  iiv  her 
last  illness — ^a  service  which  seems  to  have  been  fully  recognized  by 
the  defendant,  and  for  which  he  expressed  great  gratitude.  It  might 
also  be  found  as  a  fact,  upon  the  evidence,  that  Mrs.  Cammeyer  prom- 
ised the  plaintiff  to  leave  her  some  personal  property  and  the  sum  of 
$90,000,  and  we  think,  upon  a  fair  reading  of  the  record,  that  it  is  to 
be  inferred  that  the  defendant  knew  of  that  promise,  and  was  fully 
advised  of  his  wife's  intention ;  but  it  is  a  question  whether  he  promised 
the  plaintiff,  in  view  of  his  wife's  intention,  and  his  knowledge  of  it, 
and  in  consideration  of  the  services  which  the  plaintiff  had  rendered  to 
his  wife,  to  pay  the  plaintiff,  from  his  wife's  estate,  the  sum  of  money 
mentioned,  and  allow  her  to  receive  or  retain  the  personal  property 
she  claims  was  given  to  her  by  her  sister.  Mrs.  Cammeyer  died,  leav- 
ing a  will  which  was  executed  many  years  before  her  death,  by  which 
her  estate,  which  was  of  considerable  value,  passed  to  her  husband.  So 
far  as  the  defendant's  promise  to  the  plaintiff  is  concerned,  her  own  tes- 
timony, in  one  aspect,  is  susceptible  of  the  construction  that  such  prom- 
ise was  not  to  pay  the  money  immediately,  but  to  make  provision  for 
her  and  her  daughter  in  his  (the  defendant's)  will.  She  testified  that 
upon  her  return  to  the  United  States  from  Europe,  whither  she  had 
been  with  Mrs.  Cammeyer,  who  died  abroad,  the  defendant  came  to 
meet  her  on  the  incoming  ship,  and  said  to  her  that  "he  had  done  his 
duty  to  the  dead,  and  his  duty  now  was  to  the  living,  and  for  me  to 
leave  everything  to  him.  Everything  would  be  all  right.  I  was  well 
provided  for;  he  had  made  a  cast-iron  will;  no  one  could  break  it. 
And  I  told  him  then,  *  *  ♦  yes,  I  knew  my  sister  had  left  me  $90,000 
and  her  personal  effects ;  and  he  said :  'Yes,  yes,  I  know  that ;  and  you 
will  get  that  and  more.  Leave  everything  to  me.'  "  But  there  is  other 
testimony  in  the  case  tending  to  show  that  the  defendant  did  recognize 
a  present  obligation  to  the  plaintiff.  There  is  also  testimony,  irre- 
spective of  that  of  the  plaintiff  herself,  that  Mrs.  Cammeyer  did  intend 
to  make  provision  for  her  devoted  and  affectionate  sister,  the  plain- 
tiff. It  seems  to  be  clear  that  the  plaintiff  understood  and  believed  that 
Mrs.  Cammeyer  had  made  a  will  in  her  favor,  leaving  her  substantially 
a  bequest  of  the  character  claimed,  and  that  she  understood  the  defend- 
ant, in  his  conversations  with  her,  as  meaning  to  carry  out  the  wishes 
of  his  deceased  wife.  As  remarked  before,  if  nothing  else  were  in  proof 
than  what  was  said  by  the  defendant  in  his  conversation  with  the  plain- 
tiff, to  which  reference  has  been  made,  it  might  be  adjudged  that  all 
he  assumed  to  do  was  to  provide  in  his  own  will  for  the  plaintiff,  in 
accordance  with  what  he  understood  to  be  the  desire  of  his  wife,  but 
there  is  much  more  than  that  in  the  proofs.  It  appears  that  for  some 
time  after  the  decease  of  the  defendant's  wife  he  made  contributions  of 
money  to  the  plaintiff  for  her  support.  There  is  nothing  to  show  that 
these  payments  were  gratuities,  and  further  than  that,  the  evidence  of 
the  plaintiff  indicates  that  the  defendant  induced  her  to  refrain  from  do- 
ing anything  to  assert  her  rights.     The  will  of  Mrs.  Cammeyer  was  of- 
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fered  for  probate,  and  the  plaintiff  was  cited  in  the  probate  proceeding. 
She  knew  nothing  of  the  contents  of  the  will,  but,  according  to  her  own 
testimony,  she  supposed  provision  had  been  made  for  her,  in  accord- 
ance with  the  intention  of  her  sister  as  expressed.  She  went  to  the  de- 
fendant with  the  citation,  and  he  told  her,  if  her  story  is  to  be  believed, 
not  to  appear  in  that  proceeding,  but  to  retain  the  citation  as  evidence 
that  she  had  been  cited.  She  did  not  appear.  Sul^sequently  another 
proceeding  was  had  in  the  Surrogate's  Court,  in  which  she  was  cited, 
and  she  also  took  that  citation  to  the  defendant,  who  informed  her 
that  it  was  unnecessary  for  her  to  appear  or  to  employ  a  lawyer.  The 
eflfect  of  her  testimony  is  that  she  remained  quiescent  in  the  belief  that 
the  will,  which  was  proven,  provided  for  her,  and  that  the  defendant 
would  discharge  his  obligation  to  her  as  she  understood  it  to  exist,  and 
that  such  passivity  on  her  part  was  induced  by  the  defendant.  There- 
fore her  claim  is  that  she  was  prevented  from  appearing  in  the  proceed- 
ing, in  which  she  might  have  opposed  the  probate  of  the  will  as  offered, 
and  have  insisted  that  there  was  a  subsequent  will  which  provided  for 
her.  Whether  there  would  be  any  merit  in  such  insistency  cannot  be 
determined  now.  It  must  depend  entirely  upon  facts  which  may  be 
made  to  appear.  The  complaint  was  dismissed  at  the  close  of  the 
plaintiff's  case  only  upon  the  ground  that  the  promise  proven  as  against 
the  defendant  was  one  relating  to  a  testamentary  provision  by  the  de- 
fendant for  the  benefit  of  the  plaintiff. 

We  think,  upon  the  whole  case,  that  the  complaint  should  not  have 
been  dismissed,  and  that  the  judgment  should  be  reversed  and  a  new 
trial  ordered,  with  costs  to  appellant  to  abide  the  event  All  concur, 
except  VAN  BRUNT,  P.  J.,  who  dissents. 


(96  App.  Dlr.  401.) 

HELIOS-UPTON  CO.  v.  THOMAS  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department    July  13,  1904.) 

1.  Guaranty— OoNsiDEKATioN. 

A  written  contract  of  guaranty  of  payment  of  the  price  of  articles  sold 
Is  not  without  consideration  because  they  were  delivered  prior  to  Its  ex- 
ecution, a  parol  contract  to  give  a  guaranty  having  been  made  prior  to 
the  shipment. 

2.  Statute  of  Frauds— Sufficiency  of  Memorandum— Guaranty. 

Plaintiff's  letter  to  defendants :  "In  accordance  with  our  understanding 
with  you,  we  have  shipped  G.  five  of  our  No.  3  Storage  Batteries.  These 
batteries  are  our  property  and  are  to  remain  so  until  paid  for.  It  being 
understood  that  you  agree  that  we  shall  be  paid  for  these  five  batteries 
at  the  rate  of  $498  each  delivered  in  N.  Y.,  sixty  days  after  date  of  ship- 
ment," provided  they  are  then  "in  good  operative  condition ;"  and  defend- 
ants' reply :  "We  are  In  receipt  of  your  favor  of  March  2nd  regarding  pur- 
chase of  five  No.  3  sample  batteries  and  your  understanding  is  the  same 
as  our  own" — is  a  sufficient  memorandum,  considering  the  contract  as  a 
guaranty,  to  satisfy  the  statute  of  frauds. 

8.  Guaranty— Construction. 

A  contract  of  guaranty  of  the  purchase  price  of  storage  batteries,  condi- 
tioned   that  the  batteries  be  in  good  operative  condition  60  days  after 

1 1.  See  Guaranty,  vol.  25,  Cent  Dig.  §  16. 
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shipment,  does  not  relieve  the  guarantors  of  liability  where  the  fact  of 
the  batteries  not  being  in  good  operative  condition  at  the  Btlpnlated  time 
Is  attributal>le  solely  to  misuse  by  the  purchaser. 

4.  Same— P1.EADIN0  and  Pboov— Vabianck. 

Plaintiff  in  an  action  on  a  guaranty  of  the  purchase  price  of  storage 
batteries,  conditioned  that  they  be  in  good  operative  condition  00  days 
after  shipment,  though  alleging  that  they  were  then  in  good  working  order, 
is  not  precluded  from  recovery  by  evidence  that  they  were  In  a  defective 
condition  caused  solely  by  misuse  of  the  purchaser;  they  being  in  good 
working  order  within  the  meaning  of  the  contract— that  is,  so  far  as  their 
manufacture  and  practicability  were  concerned. 

5.  Pasties— Vabiancs. 

The  variance  between  pleading  and  proof  is  not  so  materia]  as  to  jus- 
tify a  reversal  of  a  judgment  for  plaintiff  against  the  members  of  the  firm 
of  T.  &  P.,  though  B.  was  made  a  party  defendant ;  his  name  appearing 
as  a  member  of  the  firm  on  the  letter  head  on  which  the  letter  of  T.  &  P., 
forming  part  of  the  contra^  was  written,  and  the  evidence  showing  that 
K  was  not  a  member  of  the  firm  when  the  contract  was  made,  but  was  a 
member  prior  and  subsequent  to  that  time^  whereupon  the  action  was 
dismissed  as  to  him. 

Ingraham,  J.,  dissenting. 

.  Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Helios-Upton  Company  against  Orlando  F.  Thomas 
and  another.  From  a  judgment  on  a  verdict  for  plaintiflf,  and  from 
an  order  denying  a  motion  for  new  trial,  defendants  appeal.  Af- 
firmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHUN.  PAT- 
TERSON, INGRAHAM,  and  LAUGHUN,  JJ. 

Alfred  H.  Holbrook,  for  appellants. 
Herbert  C.  Smyth,  for  respondent, 

LAUGHI^IN,  J.  The  plaintiff  was  a  corporation  engaged  in  the 
manufacture  and  sale  of  storage  batteries.  Its  plant  was  in  the  city 
of  Chicago.  In  the  latter  part  of  February,  1901,  the  General  Car- 
riage Company,  a  corporation  engaged  in  the  business  of  letting  elec- 
tric automobiles  for  hire  in  the  city  of  New  York,  negotiated  the  pur- 
chase of  five  No.  3  storage  batteries  of  the  plaintiff,  the  purchase 
price  of  each  being  $498.  The  appellant  Orlando  F.  Thomas,  the 
treasurer  of  the  General  Carriage  Company,  conducted  these  ne- 
gotiations in  its  behalf.  He  and  the  appellant  Post  were  then  co- 
partners as  stockbrokers  under  the  firm  name  of  Thomas  &  Post. 
The  General  Carriage  Company  desired  to  make  the  purchase  sub- 
ject to  trial,  and  on  credit.  The  information  which  the  plaintiff  had 
concerning  the  financial  condition  of  the  General  Carriage  Company 
rendered  it  inadvisable  to  make  the  sale  on  these  terms ;  and  its  rep- 
resentative so  stated  to  Thomas,  and  suggested  that,  if  the  firm  of 
Thomas  &  Post  would  guaranty  the  payment,  the  plaintiff  would 
make  the  sale.  Thomas  agreed  that  such  guaranty  would  be  given 
by  his  firm.  By  the  terms  of  sale,  the  batteries  were  to  be  paid  for 
at  the  expiration  of  60  days,  provided  they  should  then  be  in  good 
operative  condition.  Part  of  the  batteries  were  shipped  from  Chi- 
cago on  the  19th,  and  the  remainder  on  the  22d  or  23d  of  February, 
1901,  and  they  were  delivered  to  the  purchaser  in  New  York  about 
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two  weeks  later.    On  the  2d  day  of  March,  1901,  the  plaintiff  wrote 
the  firm  of  Thomas  &  Post  as  follows : 

"New  York,  March  2,  1901. 
"Messrs.  Thomas  &  Post,  71  Broadway,  N.  Y.— Gentlemen :  In  accordance 
with  our  understanding  with  you,  we  have  shipped  the  General  Carriage  Com- 
pany five  of  our  No.  3  Storage  Batteries.  These  batteries  are  our  property 
and  are  to  remain  so  until  paid  for,  it  being  understood  that  you  agree  that 
we  shall  be  paid  for  these  five  batteries  at  the  rate  of  $498.00  each  delivered 
in  New  York,  sixty  days  after  date  of  shipment,  providing  the  batteries  are 
at  that  time  in  good  operative  condition.  Kindly  confirm  this  understanding 
to  197  Water  Street,  New  York, 

"Yours  truly,  Helios-Upton  Co. 

"King  Upton." 

Thomas  &  Post  replied  as  follows: 

"New  York,  March  6.  1901. 
"Helios-Upton  Company,  197  Water  Street,  New  York  City— Gentlemen :    We 
are  in  receipt  of  your  favor  of  March  2nd  regarding  purchase  of  five  No.  3 
sample  batteries  and  your  understanding  is  the  same  as  our  own. 

"Yours  truly,  Thomas  &  Post" 

It  is  alleged  that  the  batteries  were  in  good  operative  condition 
after  the  expiration  of  60  days,  and  that  the  General  Carriage  Com- 
pany refused  and  neglected,  after  demand,  to  pay  therefor.  The 
plaintiffs  seek  to  recover  the  value  of  the  batteries,  together  with  in- 
terest, of  the  members  of  the  firm  of  Thomas  &  Post,  upon  the 
contract  evidenced  by  these  letters.  The  appellants  contend  that  the 
contract  does  not  constitute  a  sufficient  memorandum  in  writing  to 
take  the  case  out  of  the  operation  of  the  statute  of  frauds,  and  is 
not  enforceable.  The  complaint  was  framed  and  the  action  was 
tried  upon  the  theory  that  the  contract  was  a  guaranty.  We  are  of 
opinion  that  the  action  might  well  have  been  maintained  on  the 
theory  that  this  was  an  original  promise,  and  that  the  judgment  could 
be  sustained  upon  that  view.  However,  considered  as  a  contract  of 
guaranty,  the  memorandum  in  writing  was  sufficient,  within  the  stat- 
ute of  frauds.  The  written  contract  is  not  without  consideration  or 
invalid  merely  because  the  property  had  been  delivered  prior  to  its 
execution.  The  parol  contract  to  give  a  guaranty  was  made  prior 
to  the  shipment,  and,  it  having  been  subsequently  reduced  to  writing 
to  enable  proof  thereof  to  be  made,  that  is  sufficient.  Ward  v.  Has- 
brouck,  44  App.  Div.  32,  60  N.  Y.  Supp.  391 ;  Oppenheim  v.  Water- 
bury,  86.  Hun,  122,  33  N.  Y.  Supp.  183;  Smith  v.  Molleson,  148  N. 
Y.  241,  42  N.  E.  669.  The  consideration,  although  not  definitely 
stated,  may  fairly  be  inferred  from  the  written  contract.  It  is  mani- 
fest that  it  was  a  guaranty  of  payment,  and  not  of  collection,  so  that 
the  plaintiff  was  not  obligated  to  proceed  against  the  General  Car- 
riage Company. 

The  principal  contention  of  the  appellants  is  that  the  rule  of  strictis- 
simi  juris  applicable  to  the  construction  of  contracts  of  surety  and 
guaranty  relieves  them  of  liability  unless  the  batteries  at  the  expiration 
of  the  period  specified  were  in  fact  in  good  operative  condition,  even 
though  their  not  being  so  was  attributable  solely  to  misuse  by  the 
purchaser.  If  they  are  right  in  this  contention,  the  judgment  cannot 
be  sustained,  for  it  is  undisputed  that  at  the  expiration  of  60  days  the 
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batteries  were  not  all  in  good  operative  condition.  The  learned  counsel 
for  the  respondent  rightly  contends  that  this  would  be  an  unreasonable 
construction  of  the  contract.  The  storage  capacity  of  the  batteries 
was  100  amperes,  said  to  be  sufficient  to  propel  an  automobile,  of  size 
suitable  for  the  battery,  25  miles.  The  evidence  on  the  part  of  the 
plaintiff  showed  that  the  batteries,  having  been  properly  tested  and 
found  to  be  of  the  required  capacity,  were  shipped  in  good  order,  and, 
if  properly  used,  would  have  remained  in  good  order  for  a  much  longer 
period  than  60  days — in  fact,  for  a  year  or  more.  The  representatives 
of  the  General  Carriage  Company  were  verbally  informed  that  the 
batteries  should  be  charged  and  recharged  at  an  amperage  not  greater 
than  25  ampeies  per  hour,  and  of  the  destructive  effect  of  charging 
them  at  a  Wgher  amperage  or  more  rapidly,  and  printed  instructions 
to  the  same  effect  accompanied  the  shipment.  The  plaintiff  gave  evi- 
dence tending  to  show  that  the  batteries  were  frequently  charged  by 
the  General  Carriage  Company  at  an  amperage  much  higher  than  60 
amperes  per  hour ;  and  the  evidence  shows  without  substantial  contro- 
versy that,  while  the  batteries  were  in  use  during  the  trial  period, 
they  were  frequently,  if  not  customarily,  charged  by  the  employes  of 
the  purchaser  at  a  higher  amperage  per  hour  than  the  maximum  rate 
specified  in  the  print^  and  verbsd  instructions.  The  evidence  is  also 
practically  undisputed  that  the  effect  of  charging  batteries  at  a  higher 
rate  than  that  for  which  the  construction  of  the  apparatus  is  suitable  is 
that  the  active  material  in  which  the  current  is  stored  will  be  separated 
and  dropped  out  of  place,  thus  reducing  the  capacity  of  the  battery. 
The  evidence  introduced  on  behalf  of  the  plaintiff,  which  was  contro- 
verted by  the  defendants,  tended  to  show  that  this  was  the  condition 
in  which  the  batteries  were  found  after  the  expiration  of  the  trial  pe- 
riod, and  that  it  was  caused  by  overcharging  contrary  to  the  instruc- 
tions, but  that  otherwise  the  batteries  had  been  properly  constructed, 
and  were  in  proper  condition.  The  learned  court  submitted  to  the 
jury  the  question  as  to  whether  the  defective  condition  of  the  batteries 
was  owing  to  faulty  construction,  or  was  caused  by  misuse  on  the  part 
of  the  General  Carriage  Company.  The  jury,  upon  ample  evidence, 
found  in  favor  of  the  plaintiff. 

The  point  is  also  taken  that  the  plaintiff,  having  alleged  that  the 
batteries  were  in  good  working  order  at  the  expiration  of  the  trial 
period,  cannot  be  permitted  to  recover  on  the  theory  that  they  were 
not,  but  that  it  was  through  no  fault  of  the  plaintiff.  Some  of  the 
evidence  was  received  without  objection  on  this  ground  being  taken, 
but  finally  appellants  objected,  and  I  think  they  preserved  their  right 
to  present  the  point.  The  complete  answer  to  it  is,  however,  that  the 
batteries  were  in  good  working  order,  within  the  intent  and  meaning 
of  the  contract ;  that  is,  so  far  as  their  manufacture  and  practicability 
were  concerned. 

The  appellants  also  claim  that  the  time  for  performance  of  the 
original  contract  was  extended  by  the  parties  without  their  knowledge 
or  consent.  This  was  also  a  question  of  fact,  depending  upon  conflict- 
ing testimony,  which  was  submitted  to  the  jury. 

Edward  R.  Thomas  was  joined  as  a  party  defendant  upon  the  sup- 
8dN.T.S.— 15 
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position  that  he  was  a  member  of  the  firm  of  Thomas  &  Post  at  the 
time  they  made  the  contract.  .  It  appears  that  the  repl}^  letter  of 
Thomas  &  Post,  forming  part  of  the  contract,  was  written  on  a  letter 
head  containing  the  name  of  Edward  R.  Thomas  as  a  member  of  the 
firm.  He  had  been  a  member  of  the  firm  prior  to  that  time,  but  severed 
his  connection  with  it  for  one  year,  and  became  a  member  again  on  the 
1st  day  of  April,  after  the  making  of  the  contract  These  facts  were 
proved  upon  the  trial  without  objection,  and  were  stated  in  substance 
by  the  appellants  in  their  answer.  Upon  proof  being  made  that 
Edward  R.  Thomas  was  not  a  member  of  the  firm  at  the  time,  counsel 
for  the  plaintiff  offered  to  discontinue  as  to  him,  and  the  complaint 
as  against  Edward  R.  Thomas  was  dismissed,  with  costs.  The  appel- 
lants do  not  claim,  and,  in  the  circumstances,  could  not  well  claim, 
that  they  were  taken  by  surprise  in  having  the  action  continued  against 
them.  It  is  difficult  to  see  how  they  have  been  prejudiced,  and  we 
think,  in  the  circumstances,  the  variation  between  the  pleading  and  the 
proof  is  not.  so  material  as  to  justify  a  reversal. 

It  follows  that  the  judgment  and  order  should  be  affirmed,  with 
costs.    All  concur,  except  INGRAHAM,  J.,  who  dissents. 


(im  App.  Div.  270.) 

STRAUS  v:  BUCHMAN  et  al. 

(Supreme  Court,  Appellate  Divielon,  First  Department.    July  IS,  1904.) 

1.  Contract— SuPEBvisi NO  Abchitects— Duty. 

Architects  employed  to  superintend  the  construction  of  a  building  are 
bound  to  exercise  reasonable  care  and  diligence  in  supervising  the  work. 

2.  Same— Neoliqencb— JxjBT  Question. 

In  an  action  against  architects  employed  to  superintend  the  completion 
of  a  building  partially  constructed,  to  recover  damages  for  alleged  negli- 
gence in  supervising  the  work,  evidence  examined,  and  held  that  the  ques- 
tion whether  the  architects  were  guilty  of  negligence  was  for  the  Jury. 

3.  Same— Statute— Excuse. 

Where  architects  who  were  employed  to  supervise  the  completion  of  a 
partially  constructed  building  permitted  certain  beams  therein  to  rest  on 
stud  partitions,  in  violation  of  the  express  provisions  of  Laws  1892,  p. 
547,  c.  275,  §  476,  they  are  not  absolved  from  liability  for  negligence  by 
proof  that  the  beams  were  placed  on  the  partition  intermediate  a  morn- 
ing and  afternoon  inspectioh  of  the  same  day,  and  so  covered  with  floor- 
ing as  to  prevent  defendants  from  seeing  how  the  work  had  been  done. 

4.  Same— Partial  Constbuction  of  Buildinq— Effect. 

Where  architects  were  employed  to  complete  a  partially  constructed 
building,  they  are  not  relieved  from  the  exercise  of  reasonable  care  and 
diligence  in  ascertaining  whether  timbers  already  placed  in  the  building 
were  properly  fastened. 

5.  SAM1&— Measure  of  Recovebt. 

In  an  action  against  architects  employed  to  supervise  the  construction 
of  plaintiff's  building,  plaintiff  may  recover  such  sum  as  will  leave  him 
as  well  off  as  he  would  have  been,  had  the  architects  performed  their  con- 
tract 
6b  Same— Complaint— Amenoment  during  Trial. 

In  an  action  against  architects  for  negligence  in  supervising  the  con- 
struction of  a  building  owned  by  plaintiff,  predicated  on  the  negligent 
placing  of  beams  on  a  stud  partition,  the  complaint  was  properly  permit- 
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ted  to  be  amended  during  tbe  trial  to  allow  proof  of  the  negligent  placing 
of  a  trimmer  against  a  side  wall ;   such  amendment  neither  changing  the 
cause  of  action,  nor  introducing  a  new  one. 
7.  Same— Appeal  and  Erbor. 

Error  cannot  be  alleged  in  permitting  an  amendment  to  a  complaint 
during  the  trial  of  an  action— the  amendment  neither  changing  the  cause 
of  action,  nor  introducing  a  new  one — in  the  absence  of  a  request  for  ad- 
journment on  the  ground  of  surprise. 

Van  Brunt,  P.  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Ferdinand  A.  Straus  against  Albert  Buchman  and  another. 
From  a  judgment  for  plaintiff,  and  an  order  denying  a  motion  for  a 
new  trial,  defendants  appeal.    Affirmed. 

Tbe  plaintiir  purchased  a  partially  completed  building  in  the  city  of  New 
York,  and  employed  the  defendants,  as  architects,  to  superintend  and  super- 
rise  the  remainder  of  the  work  to  be  performed  thereon,  which,  under  the  con- 
tract of  purchase,  was  to  be  done  by  the  vendor.  At  the  time  of  the  purchase, 
a  change  in  the  plans,  of  which  the  defendants  were  fully  informed,  was  agreed 
upon  between  the  plaintiff  and  the  vendor,  by  which  the  stairs  leading  from 
the  first  to  the  second  floor  were  so  altered  as  to  necessitate  the  widening  upon 
the  latter  floor  of  the  opening  called  the  "stair  well,"  designated  "A"  on  the 
f oUowing  diagram : 


The  floor  timbers  upon  that  floor  were  at  that  time  in  place,  and,  in  order 
to  make  the  change,  the  tail  beams,  designated  **D,"  had  to  be  shortened,  and 
the  header,  C,  moved  to  the  east.  The  plaintiff  claims  that  in  making  these 
changes  the  vendor  failed  to  properly  fasten  the  ends  of  the  tail  beams,  D, 
10  the  header,  C,  and  that  he  also  failed  to  properly  attach  the  westerly  end 
of  the  trimmer,  B,  to  the.side  wall,  which  should  have  supported  it.  lie  alleges 
that  the  defendants,  as  superintending  architects,  were  negligent  in  permit- 
ting the  work  to  be  done  in  the  improper  manner  specified,  and  brings  this 
action  to  recover  the  damages  thereby  sustained.  The  jury  rendered  a  verdict 
in  favor  of  the  plaintiff  for  $2,663,  and  defendants  have  appealed  from  the 
judgment  entered  thereon,  and  also  from  the  order  denying  a  motion  for  a 
Dew  trial. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HA  fCH,  McLAUGHUN, 
PATTERSON,  and  O'BRIEN,  JJ. 

Samson  Lachman,  for  appellants. 
Charles  Strauss,  for  respondent. 

McLaughlin,  J.  The  judgment  appealed  from  is  attacked  prin- 
cipally upon  two  grounds:     (1)  That  the  evidence  did  not  establish 

1 7.  See  Pleading,  vol.  39,  Cent  Dig.  H  659,  1409. 
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negligence  on  the  part  of  the  defendants ;  and  (2)  that  there  was  no 
competent  evidence  of  damage.  I  am  of  the  opinion  that  the  evidence 
sustained  the  verdict,  both  as  to  the  defendants'  negligence,  and  as  to 
the  damages  suffered  by  the  plaintiff  by  reason  thereof. 

It  appeared  that  the  building  was  completed  in  1894 ;  that  the  plain- 
tiff immediately  went  into  occupancy  of  it,  and  shortly  thereafter  the 
floors  on  the  second  story  near  the  center  of  the  house  began  to  settle, 
causing  a  displacement  of  the  wood  and  electrical  work,  and  a  breaking 
and  cracking  of  the  plaster  and  decorations;  that  frequent  and  ex- 
tensive repairs  became  necessary,  and,  among  others,  the  taking  down 
and  replacing  of  the  wainscoting  and  molding,  repeated  readjustment  of 
the  doors  of  the  rooms  and  wardrobes,  putting  up  of  moldings  on  the 
westerly  side  to  cover  the  open  space,  and  the  redecorating  of  the 
walls;  that  this  settling  continued  until  1898,  when  the  situation  be- 
came so  serious  that  a  thorough  examination  was  made,  a  portion  of 
the  floor  was  taken  up,  and  then  the  cause  of  the  trouble  was  ascertain- 
ed. It  was  found  that  while  mortises  had  originally  been  cut  into  the 
header — ^marked  "C"  on  the  diagram  set  out  in  the  statement  preceding 
this  opinion — to  receive  and  hold  the  tenons  upon  the  end  of  the  tail 
beams,  D,  nevertheless,  when  those  beams  had  been  shortened  for  the 
purpose  of  widening  the  stair  well,  they  were  cut  off  square,  and  were 
not  fastened  in  any  manner  whatever  to  the  header,  but  depended  en- 
tirely for  support  on  the  westerly  end  upon  a  light  interior  partition, 
designated  in  the  record  a  "stud  partition,"  upon  which  they  rested. 
This  partition  had  been  insufficient  to  sustain  the  weight  placed  upon  it, 
and  by  reason  thereof  the  tail  beams  had  given  way,  and  a  settling  of 
from  two  to  three  inches  had  taken  place.  The  examination  had  also 
disclosed  the  further  fact  that  the  trimmer,  B,  had  slipped  out  of  its 
socket  in  the  westerly  wall,  and  had  substantially  no  support  at  that  end 
and,  by  reason  thereof,  was  not  in  its  proper  position.  The  witness 
Lowenbein,  who  made  the  examination,  testified  that  the  trimmer  "was 
not  long  enough.  It  had  dropped  out  of  its  place  in  the  wall,  and  it 
may  have  dropped  a  matter  of  about  two  inches.  *  *  *  In  drop- 
ping, this  beam  had  carried  with  it  the  studding.  The  beam  had 
dropped  out  of  place,  and  was  hanging  down." 

That  these  defects  were  serious  was  conclusively  established  by  the 
results  which  followed.  Here  were  important  floor  timbers  placed 
without  adequate  support,  and  when  the  building  was  completed  the 
defects  were  concealed  by  the  flooring  and  plaster,  and  were  unknown 
to  the  plaintiff  when  he  took  possession  of  the  building.  It  was  for 
the  purpose  of  protecting  himself  against  just  such  defects  and  improp- 
er workmanship  that  he  employed  the  defendants  as  superintending 
architects,  and,  in  the  performance  of  their  duties  under  the  contract, 
they  were  bound  to  exercise  reasonable  care  and  diligence  in  supervis- 
ing the  work.  Hubert  v.  Aitken  (Com.  PI.)  2  N.  Y.  Supp.  711,  af- 
firmed without  opinion  in  123  N.  Y.  655,  26  N.  E.  964;  Shipman  v. 
State,  43  Wis.  381 ;  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.)  vol.  2,  pp.  819, 
820,  And  whether  they  did  exercise  such  care  and  diligence  was,  un- 
der the  evidence,  a  question  of  fact  for  the  jury.  Lorber,  the  person 
who  actually  represented  the  defendants  in  making  the  inspections  of 
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the  work,  testified  that  he  visited  the  house  on  an  average  of  once  a 
day,  although  sometimes  he  would  skip  a  day  when  there  was  no  occa- 
sion for  his  going  there,  and  that  it  was  the  custom  of  superintending 
architects  in  New  York  City,  under  similar  contracts,  to  do  no  more 
than  he  had  done.    He  further  testified  that  the  tail  beams  were  shorten- 
ed and  the  header  moved  into  its  new  position  intermediate  a  morning 
inspection  and  one  made  on  the  afternoon  of  the  following  day,  and  that 
the  flooring  had  then  been  laid  over  the  timbers,  so  that  he  could  not 
discover  how  the  work  had  been  done.    But  this  did  not  exonerate  the 
defendants  from  the  charge  of  negligence.    On  the  contrary,  it  was,  in 
effect,  an  admission  that  the  defendants*  supervision  of  the  work  was 
so  faulty  that  that  part  of  it,  involving  the  placing  of  important  tim- 
bers, had  been  done  without  any  supervision  whatever,  and  without 
any  knowledge  on  their  part  of  how  they  were  in  fact  placed.    The 
placing  of  these  timbers,  and  the  manner  in  which  they  were  secured, 
was  not  only  a  serious  defect,  but  a  direct  violation  of  the  statute  in 
force  at  that  time  relating  to  the  construction  of  buildings  in  the  city 
of  New  York  (section  476,  c.  275,  p.  547,  Laws  1892),  which  provided 
that  "in  no  case  shall  either  end  of  a  beam  or  beams  rest  on  stud  parti- 
tions."   It  was  the  duty  of  the  defendants,  under  their  contract  with 
plaintiff,  not  only  to  see  that  the  beams  were  properly  placed,  but  es- 
pecially to  see  that  the  placing  of  them  conformed  to  the  require- 
ments of  the  statute.    This  they  failed  to  do. 

As  to  the  trimmer,  the  defendants  seek  to  relieve  themselves  frcMn 
liability  by  showing  that  it  was  in  place  before  they  were  employed  as 
superintending  architects;  and  the  witness  Lorber  testified  that  prior 
to  their  employment  the  flooring  had  been  laid  upon  this  timber,  so  that 
the  manner  in  which  it  was  attached  to  the  wall  could  not  be  seen  by 
him.  But  his  testimony  is  contradicted  by  the  witness  Carlew,  who 
testified  that,  if  the  floor  prevented  an  inspection  from  above,  neverthe- 
less such  inspection  could  have  been  had  from  below ;  that  "there  was 
nothing  to  stop  any  man  who  walked  into  that  building  *  *  *  from 
seeing  by  looking  up."  The  fact  that  the  trimmer  was  in  place  before 
the  defendants  were  employed  did  not  relieve  them  from  exercising  rea- 
sonable care  and  diligence  for  the  purpose  of  ascertaining  whether  it 
had  been  properly  fastened,  because  the  subsequent  work  to  be  done 
under  their  supervision  depended  thereon. 

Considering  all  the  evidence,  it  seems  to  me  clear  that  at  the  conclu- 
sion of  the  trial  the  question  of  defendants'  negligence  was  for  the  jury, 
and  their  verdict — there  being  sufficient  evidence  to  sustain  it — ought 
not  to  be  disturbed. 

Nor  do  I  think  the  amount  of  damages  awarded  excessive.  The  evi- 
dence, as  already  indicated,  established  the  fact  that  numerous  and  ex- 
tensive repairs  were  made  necessary  by  reason  of  the  defective  work, 
the  cost  of  which  and  other  work  necessary  for  putting  the  building  in 
the  condition  in  which  it  would  have  been,  had  the  defendants  per- 
formed their  contract,  would  have  justified  a  larger  verdict.  The  plain- 
tiflF  was  entitled  to  recover  a  sum  which  would  leave  him  as  well  off  as 
he  would  have  been,  had  the  defendants  fully  performed  their  con- 
tract   8  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.)  634. 
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It  IS  also  claimed  that  the  court  erred  in  permitting  the  complaint  to 
be  amended  during  the  course  of  the  trial.  The  improper  placing  of 
the  trimmer  was  not  enumerated  in  the  complaint,  but,  when  testimony 
concerning  it  was  offered,  an  amendment  was  permitted  so  that  such 
proof  could  be  made.  I  think  the  amendment  was  a  proper  one.  It  did 
not  change  the  cause  of  action,  nor  did  it  introduce  a  new  cause  of  ac- 
tion. At  most,  it  but  specified  more  in  detail  the  negligence  of  which 
the  plaintiff  complained.  If  the  defendants  were  surprised  by  the 
amendment,  and  were  unable  to  meet  the  testimony  offered  by  reason 
thereof,  then  they  should  have  asked  for  an  adjournment  upon  that 
ground.  But  this  they  did  not  do,  and  it  is  apparent  they  were  not 
surprised  or  injured  by  the  amendment. 

Other  errors  are  alleged,  but  they  do  not  seem  to  be  of  sufficient 
importance  to  be  here  considered. 

The  judgment  and  order  appealed  from  must  be  affirmed,  with  costs 
All  concur  except  VAN  BRUNT,  P.  J.,  who  dissents. 


(96  App.  Ulw.  75.) 

TOWN  OF  WALTON  ▼.  ADAIR. 

(Supreme  Court,  Appellate  Division,  Third  Department    June  30, 1904.) 

1.  Taxation— Railboad  Taxes— Dibpobition— Liability  of  Tbeabubeb. 

Municipal  Law,  §  12  (Laws  1892,  p.  1736,  e.  685),  makes  it  the  duty  of 
the  treasurer,  on  receiying  the  town  taxes  imposed  on  a  railroad,  to  pur- 
chase the  bonds  of  the  railroad,  issued  by  the  town  in  aid  of  such  road, 
or  to  purchase  other  designated  bonds  as  a  sinking  fund  for  the  railroad 
bonds  with  the  sum  remaining  after  deducting  the  school  and  highway 
taxes  Imposed  on  the  railroad.  A  county  treasurer  paid  over  to  a  town 
supervisor  the  amount  of  the  railroad  taxes  assessed  as  for  town  purposes, 
instead  of  investing  same  as  directed  by  the  statute.  Held,  that  the  town 
was  entitled  to  recover  from  the  treasurer  the  money  so  paid  unless  it  had 
had  the  benefit  thereof. 

2.  Same. 

A  county  treasurer  wrongfully  turned  over  to  a  town  supervisor  the 
money  collected  from  a  railroad  as  taxes  for  state  purposes.  The  state 
tax  levied  against  the  county  had  been  paid  in  full.  Held  not  to  show  that 
the  county  had  had  the  benefit  of  the  fund  so  paid  to  the  supervisor,  so 
as  to  relieve  the  treasurer  from  liability. 

3.  Same— Statutes— Construction. 

Laws  1874,  p.  353,  c  296,  provides  that  all  the  moneys  collected  from  a 
railroad  for  county  taxes  shall  be  paid  to  the  railroad  commissioner  of  the 
town,  who  shall  apply  the  same  to  the  payment  of  the  interest  and  prin- 
cipal of  the  bonds  issued  in  behalf  of  the  railroad.  Laws  1879,  p.  315,  c. 
234,  declares  that  the  duties  of  the  railroad  commissioner  shall  devolve 
on  the  supervisor  of  the  town.  Held,  that  the  collector  of  taxes  was  re- 
quired to  pay  the  taxes  assessed  for  county  taxes  against  the  railroad  to 
the  supervisor  of  the  town,  and  a  payment  to  the  supervisor  by  the  county 
treasurer,  who  had  received  the  same  without  warrant  of  law,  must  be 
deemed  a  compliance  with  the  statute  relieving  the  treasurer  from  any 
liability  on  account  of  such  payment 

4.  Same— Evidence— Sufficiency. 

A  treasurer  wrongfully  paid  to  a  town  supervisor  taxes  assessed  for 
town  purposes  against  a  railroad.  Instead  of  investing  the  same  as  re- 
quired by  Municipal  Law,  §  12  (Laws  1892,  p.  1736,  c.  685).  The  town 
supervisor  mingled  such  money  with  funds  rightfully  in  his  hands  as  su- 
pervisor.   He  absconded,  being  in  default.    On  the  issue  whether  the  town 
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bad  had  the  benefit  of  the  money  wrongfully  paid  to  the  saperrisor,  evi- 
dence held  not  to  show  that  it  had  had  the  benefit  of  the  money,  and  the 
treasurer  was  liable  to  the  town  for  the  amount  so  paid. 
S.  Sahb— Wbonqful  Patmsnt  of  Taxes— STATirrBS  Validatiwo— Bffect. 

Laws  1903,  p.  1182,  c.  516,  validating  any  payment  made  In  good  faith 
by  the  treasurer  of  any  county  to  any  town  supervisor  of  the  taxes  from 
railroad  corporations  in  the  town,  cannot  destroy  the  right  of  a  town  to 
sue  a  county  treasurer  for  such  taxes  wrongfully  paid  to  a  supervisor  who 
absconded. 

Appeal  from  Special  lerm,  Delaware  County. 

Action  by  the  town  of  Walton  against  Hugh  Adair.  From  a  judg- 
ment dismissing  the  complaint,  and  from  an  order  directing  the  judg- 
ment, plaintiflF  appeals.    Reversed. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHESTER, 
and  HOUGHTON,  JJ. 

Marvin  &  Hanford  (E.  H.  Hanford,  of  counsel),  for  appellant 
C  L.  Andrus,  for  respondent 

SMITH,  J.  In  1899  and  in  1900  this  defendant  was  treasurer  of 
Delaware  county.  As  such  treasurer,  upon  the  9th  day  of  January, 
1900,  he  received  from  the  New  York,  Ontario  &  Western  Railroad 
Company  the  sum  of  $2,640.66,  its  taxes  for  all  purposes  in  the  town  of 
Walton.  By  section  12  of  the  municipal  law  (Laws  1892,  p.  1736,  c. 
685)  it  was  his  duty,  with  the  part  of  such  taxes  not  assessed  for  school 
district  and  highway  purposes,  to  purchase  the  bonds  of  said  railroad, 
where  they  could  be  purchased  below  par,  and  to  cancel  them,  and, 
if  such  bonds  could  not  be  purchased  below  par,  it  was  the  duty  of 
the  treasurer  to  invest  such  moneys  in  bonds  of  the  United  States,  or 
of  the  state  of  New  York,  or  of  any  town  or  village  or  city  of  such 
state,  and  hold  such  bonds  as  a  sinking  fund  for  the  redemption  of  the 
outstanding  railroad  bonds.  This  statute  was  a  general  statute,  pro- 
viding for  all  towns  which  had  issued  bonds  in  aid  of  the  construction 
of  a  railroad  where  bonds  had  not  been  paid.  Of  such  $2,640.66  so  re- 
ceived by  the  defendant,  after  having  deducted  the  highway  taxes  and 
the  school  district  taxes,  the  sum  of  $2,062.14  remained  for  investment. 
Of  this  amount  the  sum  of  $1,403.68  was  the  amount  assessed  as  for 
town  purposes,  the  sum  of  $415.26  the  amount  assessed  as  for  county 
purposes,  and  the  sum  of  $243.20  the  amount  assessed  as  for  state  pur- 
poses. These  moneys  were  all  turned  over  to  the  supervisor  of  the 
town  of  Walton.  Of  these  taxes,  which,  under  the  statute  should 
have  been  invested,  no  question  is  made  that  that  part  of  it  raised 
for  town  purposes  was  wrongfully  paid  to  the  supervisor,  and  the  town 
clearly  has  the  right  to  recover  the  same,  unless  it  be  shown  that  the 
town  has  already  had  the  benefit  of  these  moneys.  The  respondent  in- 
sists that  the  part  of  these  iftoneys  raised  for  county  purposes  was 
properly  paid  to  the  supervisor  under  another  statute,  which  will  be 
considered  hereafter,  and  that,  inasmuch  as  the  county  has  paid  in 
full  its  state  tax,  the  county  will  be  deemed  to  have  received  the  benefit 
of  that  part  of  this  fund  which  was  collected  for  state  taxes. 

As  to  the  last  proposition  the  argument  of  the  defendant  is  not  con- 
vincing.   The  county  treasurer  pays  from  the  moneys  first  received  the 
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amount  which  the  state  demands  of  the  county  as  its  proportion  of  tax. 
These  moneys,  although  assessed  as  for  state  taxes,  he  would  be  re- 
quired to  hold  for  investment,  and  he  did  hold  them  until  he  paid  them 
over  to  the  supervisor  of  the  town.  It  cannot  be  held,  therefore,  that 
the  county  has  had  the  benefit  of  this  payment  unless  it  be  shown  that 
these  moneys  have  been  applied  to  some  other  indebtedness  of  the 
county. 

The  statute  requiring  these  moneys  to  be  held  as  a  sinking  fund  for 
the  bonds  issued  in  behalf  of  the  railroad  was  chapter  907,  p.  2303,  of 
the  Laws  of  1869.  Section  12  of  the  municipal  law  (Laws  1892,  p. 
1736,  c.  686)  is  a  re-enactment,  in  substance,  of  this  act  At  the  time  of 
the  passage  of  the  act  of  1869,  the  New  York,  Oswego  &  Midland  Rail- 
road Company,  the  predecessor  of  the  New  York,  Ontario  &  Western 
Railroad  Company,  from  the  assessment  of  which  these  taxes  were  col- 
lected, was  exempt  from  taxation.  By  chapter  296,  p.  353,  of  the  Laws 
of  1874,  it  was  provided  that  all  the  moneys  collected  from  the  said 
railroad  for  county  taxes  should  be  paid  to  the  railroad  commissioner, 
of  the  town,  and  it  was  made  the  duty  of  the  railroad  commissioner  of 
the  town  to  apply  said  moneys  to  the  payment  of  the  interest  on  the 
bonds  issued  in  behalf  of  said  railroad  company,  or  of  the  principal 
thereof.  By  chapter  234,  p.  315,  of  the  Laws  of  1879,  it  was  provided 
that  the  duties  of  railroad  commissioners  in  the  towns  of  Delaware 
county  should  devolve  upon  the  supervisor  of  the  towns,  respectively, 
who  should  act  as  railroad  commissioners.  Under  this  act,  which  re- 
mains unrepealed,  as  far  as  I  have  been  able  to  discover,  it  was  the  duty 
of  the  collector  of  taxes  to  pay  the  amount  assessed  for  county  taxes 
against  said  railroad  to  the  supervisor  of  the  town,  rather  than  to  the 
treasurer,  and  the  payment  by  the  treasurer  who  had  received  them, 
without  warrant  of  law,  to  the  supervisor,  will  therefore  be  deemed  to 
be  in  execution  of  the  statute,  and  not  a  violation  of  his  duty.  Of  the 
$2,062.14,  therefore,  which  were  properly  for  the  payment  of  the 
bonds,  or  for  investment  either  by  the  county  treasurer  and  by  the 
railroad  commissioner,  the  sum  of  $416.26  was  properly  paid  to  the 
supervisor,  leaving  $1,647.88  as  the  amount  of  moneys  wrongfully 
transferred  by  the  treasurer  of  the  county  to  the  supervisor  of  the  town 
of  Walton. 

The  learned  trial  judge  has  found  that  these  moneys  all  went  to 
the  benefit  of  the  town,  and  upon  this  ground  has  dismissed  this  com- 
plaint. I  am  unable  to  find  any  sufficient  evidence  upon  which  this 
conclusion  can  rest.  It  must  be  based,  if  at  all,  upon  the  evidence, 
first,  that  in  the  making  up  of  the  tax  levy  no  provision  was  made 
for  the  setting  aside  of  this  fund  which  has  been  called  the  "railroad 
tax  rebate" ;  that  the  full  amount  was  necessary  for  the  payment  of 
the  audits  against  the  said  town;  and" the  further  evidence  of  one 
Patterson  that  all  those  audits  had  been  paid.  If  all  these  moneys 
were  needed  for  the  payment  of  the  debts  of  the  town,  and  those 
debts  were  paid  from  these  moneys,  the  conclusion,  of  course,  would 
follow  that  the  town  had  had  the  benefit  of  these  moneys,  although 
wrongfully  paid  by  the  county  treasurer  to  the  supervisor.  While 
there  is  evidence,  however,  that  they  were  all  needed  for  the  debts  of 
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the  town,  and  that  all  the  debts  of  the  town  had  been  paid,  the  evi- 
dence that  those  debts  had  been  paid  is  not  satisfactory.  It  is  g^ven 
by  an  attorney,  who  has  examined  the  records  simply,  who  cannot 
in  any  way  be  presumed  to  have  personal  knowledge  of  the  matters 
of  which  he  swears ;  and,  moreover,  there  is  no  evidence  that  those 
debts  were  paid  from  these  moneys.  For  aught  that  appears  in  this 
record,  those  debts  may  have  been  paid  from  moneys  subsequently 
collected,  or  from  other  funds  belonging  to  the  town.  On  the  con- 
trary, the  bank  account  of  the  supervisor  is  presented.  These  funds 
were  given  to  the  supervisor  in  two  checks,  one  of  $1,800  and  another 
of  $262.14.  The  check  for  the  $262.14  was  never  deposited  in  the 
supervisor's  bank  account  as  far  as  can  be  ascertained.  The  check 
of  $1,800  was  deposited  in  that  account  upon  February  6,  1900. 
Upon  January  30,  1900,  the  supervisor  had  on  hand  in  his  account 
$19.82.  Aside  from  those  moneys  received  from  this  county  treas- 
urer, the  next  moneys  received  by  the  supervisor  were  upon  March 
24th,  when  he  received  the  collector's  check  for  $3,867.36.  Mean- 
time the  bank  had  paid  out  for  town  accounts  the  sum  of  $286,65, 
so  that  at  least  $265.73  of  this  $1,800  was  applied  in  payment  of  town 
accounts.  From  the  24th  of  March  the  moneys  received  by  the 
supervisor  applicable  to  the  payment  of  the  debts  of  the  town  were 
more  than  sufficient  to  pay  the  checks  drawn  upon  that  account  for  . 
town  indebtedness.  It  was  a  full  year  from  the  time  this  $1,800  was 
deposited  in  the  account  of  the  supervisor  before  he  absconded,  and 
meanwhile  he  paid  out  from  eight  to  nine  thousand  dollars  by  check 
from  his  account  as  supervisor.  The  plaintiff  contends  that,  inas- 
much as  after  March  24th  he  had  in  that  account  moneys  properly 
applicable  to  the  payment  of  town  indebtedness,  in  addition  to  this 
$1,800,  the  pa3rments  for  town  indebtedness  must  be  presumed  to 
have  been  made  from  those  moneys  deposited  properly  applicable 
thereto,  and  that  the  $1,800  deposited,  or  such  part  thereof  as  was 
left  upon  March  24th,  not  being  properly  in  his  hand  as  town  mon- 
eys, should  be  deemed  to  be  a  personal  deposit,  against  which  his 
checks  for  private  indebtedness,  which  he  drew,  should  be  charged. 
This  principle  is  claimed  to  be  warranted  by  the  decision  in  the  case 
of  the  I.  &  T.  Bank  v.  Peters,  123  N.  Y.  272,  25  N.  E.  319.  For  the 
moneys  which  were  rightfully  received  by  the  supervisor  his  bonds- 
men are  liable  for  their  proper  application.  For  this  $1,800,  or  so 
much  thereof  as  was  wrongfully  received  by  the  supervisor,  his 
bondsmen  are  not  responsible  for  its  proper  application.  The  funds 
paid  the  supervisor  by  the  county  treasurer  having  been  mixed  with 
other  funds  which  were  rightfully  in  the  hands  of  the  supervisor,  he 
having  absconded  and  being  in  default,  it  does  not  lie  with  the  county 
treasurer  to  say  that  the  moneys  which  he  wrongfully  paid  to  the 
supervisor  have  been  applied  upon  the  town  indebtedness  while  the 
supervisor  had  in  his  hands  moneys  properly  applicable  thereto.  The 
bondsmen  of  the  supervisor  would  seem  to  have  the  clear  right  to 
insist  that  the  payments  for  town  indebtedness  should  be  charged 
against  the  funds  properly  in  the  hands  of  the  supervisor  and  for 
individual  indebtedness  against  the  funds  which  he  held  as  without 
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right.  If  the  contention  of  the  defendant  be  true  that  this  $1,800 
is  deemed  to  have  been  paid  out  upon  the  checks  for  town  indebted- 
ness, while  there  were  other  funds  in  the  account  applicable  to  the 
payment  of  those  debts,  then  the  town  is  without  remedy  against  the 
county  treasurer  or  his  bondsmen,  or  against  the  bondsmen  of  the 
supervisor.  If  these  moneys  be  all  traced  to  the  payment  of  the 
indebtedness  of  the  town,  this  defendant  would  not  be  held  liable 
therefor.  Having  diverted  the  fund,  however,  from  the  channel  in 
which  he  was,  by  law,  commanded  to  place  it,  befo;'e  he  can  be  re- 
lieved from  responsibility  for  his  wrongful  act  he  must  show  clearly 
that  the  town  has  not  lost  thereby.  This,  we  think,  he  has  failed 
to  do. 

Finally,  the  respondent  insists  that  by  chapter  516,  p.  1182,  of  the 
Laws  of  1903,  this  payment  by  the  county  treasurer  to  the  supervisor 
was  legalized.  That  act  constituted  an  amendment  to  section  12  of 
the  general  municipal  law  (Laws  1892,  p.  1736,  c.  685),  and  the  act 
recites  that  "any  payment  heretofore  made  in  good  faith  by  the 
treasurer  of  any  county  to  any  town,  or  to  the  supervisor  thereof, 
of  the  taxes  received  in  any  year  by  such  treasurer  from  railroad 
corporations  in  that  town  is  hereby  validated."  This  would  be  an 
answer  to  this  action  if  the  Legislature  has  power  to  take  from  the 
town  a  cause  of  action  existing.  A  cause  of  action  is  property  which 
can  only  be  taken  from  an  individual  or  a  town  by  due  process  of 
law,  and  as  far  as  this  act  assumes  to  validate  this  proceeding  and 
destroy  the  right  of  action  which  the  town  had  against  the  county 
treasurer  for  the  moneys  so  wrongfully  appropriated,  the  act  must 
be  deemed  inoperative.  The  judgment  must  be  reversed,  and  a  new 
trial  granted. 

Judgment  and  order  reversed,  and  new  trial  granted,  with  costs 
to  appellant  to  abide  the  event.    All  concur. 


(96  App.  Div.  358.) 

NICHOLS  et  al.  v.  COLEMAN  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department    July  13,  1904.) 

!•  CoNDmoNAi.  Saues— False  Repbesentations— Question  fob  Jubt. 

Where,  prior  to  a  conditional  sale  of  certain  cabs,  the  buyer  had  executed 
a  bill  of  sale  which  transferred  all  his  title  and  interest  to  his  livery 
business  to  his  son,  and  there  was  evidence  that  the  seller  was  induced  to 
make  the  sale  by  false  representations  of  the  buyer  and  his  son  that  the 
buyer  was  still  the  owner  of  such  business,  the  Question  whether  such 
representations  were  in  fact  made — ^their  falsity  being  admitted — ^was  fbr 
the  jury. 

2.  Same— iNSTBUCTioNs— Statement  op  Evidence. 

In  an  action  for  fraudulent  representations  that  the  buyer  of  certain 
cabs  was  the  owner  and  proprietor  of  a  livery  business  which  he  had  pre- 
viously sold  under  an  unrecorded  bill  of  sale,  certain  questions  as  to 
whether  the  business  was  conducted  In  the  same  manner  after  the  execu- 
tion of  the  bill  as  before  did  not  constitute  an  effort  to  explain  the  bill 
of  sale,  or  show  how  it  was  made,  so  as  to  render  an  instruction  that  there 
was  no  attempt  to  explain  such  transaction  erroneous. 
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3.  Same— Unliquidated  Damages— Intebest—Poweb  of  Cotjbt. 

In  an  action  of  tort  to  recover  unliquidated  damages,  interest  may  be 
awarded  or  withheld  by  the  jury  in  its  discretion,  but  the  court  has  no 
power  to  award  interest  as  a  matter  of  law. 
4  Same— Stipulations— Interest. 

During  the  trial  of  an  action  for  fraudulent  representations,  a  colloquy 
occurred  between  the  court  and  counsel  as  to  the  recovery  of  interest,  in 
which  defendant's  counsel  stated  that  he  did  not  think  that,  as  a  matter 
of  damages,  interest  was  properly  before  the  court:  but,  on  the  court's 
submitting  the  question  to  the  jury,  counsel  consented  that  the  question 
of  interest  might  be  reserved  and  found  by  the  court.  Held,  that  it  was 
competent  for  the  court,  under  such  stipulation,  to  add  interest  to  the  ver- 
dict, in  its  discretion. 

Van  Brunt,  P.  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Daniel  P.  Nichols  and  others  against  Daniel  Coleman 
and  others.  From  a  judgment  in  favor  of  plaintiffs,  and  from  an  or- 
der denying  defendants'  motion  for  a  new  trial,  they  appeal.  Af- 
firmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH- 
LIN,  PATTERSON,  and  O'BRIEN,  JJ. 

Allan  Lee  Smidt,  for  appellants. 
Herbert  Goldmark,  for  respondents. 

HATCH,  J.  The  plaintiffs  bring  this  action  to  recover  damages 
averred  to  have  been  sustained  by  reason  of  the  false  and  fraudulent 
representations  made  by  the  defendants  to  procure  the  delivery  to 
Daniel  Coleman  of  two  hansom  cabs,  pursuant  to  the  terms  of  a  con- 
ditional sale.  The  contract  of  sale  was  made  by  Daniel  Coleman  on 
the  16th  day  of  April,  1897,  and,  in  terms,  it  provides  that  the  said 
Coleman  had  hired  from  the  plaintiffs  the  cabs  therein  described,  for 
the  use  of  which  he  agreed  to  pay  $1,641— $1  upon  the  execution  of 
the  contract,  and  the  balance  in  monthly  installments  of  $50  and  $100 
per  month,  secured  to  be  paid  by  20  promissory  notes  made  by  Dan- 
iel Coleman,  and  payable  to  the  plaintiffs;  the  first  seven  of  these 
notes  being  for  $50  each,  12  for  $100  each,  and  the  last  for  $90. 
These  notes  all  bore  date  April  12,  1897 ;  the  first  being  payable  1 
month  after  date,  and  the  others  falling  due  successively  at  intervals 
of  1  month ;  the  last  one  being  due  20  months  from  date.  It  was 
further  provided  in  the  contract  that  upon  the  final  payment  of  all  of 
said  notes,  with  interest  thereon,  title  to  the  cabs  should  then  vest 
in  Daniel  Coleman.  At  the  time  of  the  negotiations  between  these 
parties  which  resulted  in  the  execution  of  the  conditional  contract  of 
sale  and  of  the  delivery  of  the  cabs,  Daniel  Coleman  and  the  other 
defendants,  his  two  sons,  each  stated  and  represented  that  Daniel 
Coleman  was  the  owner  of  the  livery  business  conducted  at  No.  120 
West  Fifty-Sixth  street,  in  the  city  of  New  York;  that  being  the 
place  of  business  of  Daniel  Coleman,  and  in  connection  with  which  . 
the  cabs  were  to  be  used.  The  plaintiffs  testified  that  in  making  such 
sale  they  relied  upon  these  representations,  and  believed  them  to  be 

T3.  See  Damages,  vol.  15,  Cent.  Dig.  §§  144,  145. 
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true,  and  were  thereby  induced  to  make  the  sale.  After  the  execu- 
tion of  the  contract,  the  cabs  and  the  equipment  which  accompanied 
them,  all  of  which  was  embraced  in  the  conditional  contract  of  sale,, 
were  delivered  to  Daniel  Coleman  on  the  16th  day  of  April,  1897» 
Coleman  paid  the  first  two  notes,  of  $60  each,  as  they  matured,  but 
defaulted  in  payment  of  all  of  the  others.  Plaintiffs  made  repeated 
efforts  to  collect  the  notes,  but,  failing  therein,  they  demanded  a  re- 
delivery of  the  property  pursuant  to  the  terms,  of  the  contract;  an  J 
on  the  20th  day  of  January,  1898,  upon  a  written  request,  the  cabs 
were  delivered  to  and  received  by  the  plaintiffs.  It  was  made  to  ap- 
pear upon  the  trial  that  prior  to  the  delivery  of  the  cabs  to  Daniel 
Coleman,  and  prior  to  the  representations  which  were  made  by  him 
and  the  other  defendants,  as  hereinbefore  stated,  Daniel  Coleman,, 
under  date  of  March  30,  1897,  had  executed  and  delivered  a  bill  of 
sale  of  all  of  his  property  upon  the  premises  Nos.  120-122  West  Fif- 
ty-Sixth street,  and  also  all  his  right,  title,  and  interest  in  and  to  a 
business  conducted  by  him  at  No.  102  East  Forty-First  street,  in  trust 
for  the  benefit  of  the  children  of  Daniel  Coleman,  pursuant  to  a  writ- 
ten instrument  bearing  even  date  with  the  bill  of  sale.  These  papers 
had  been  executed  and  delivered  prior  to  the  transaction,  the  subject 
of  this  action,  and  the  defendant  Harry  Coleman  was  at  the  time  of 
the  delivery  of  the  cabs  in  the  possession  and  ownership  of  the  busi- 
ness. There  was,  however,  no  apparent  change  in  the  conduct  of  the 
business  or  in  the  control  of  the  property.  Upon  discovering  these 
facts,  the  plaintiffs  brought  this  action,  and  surrendered  the  notes 
upon  the  trial.  It  was  stipulated  by  counsel  upon  the  trial  that  the 
measure  of  damages,,  if  the  plaintiffs  were  entitled  to  recover,  should 
be  $1  per  day  for  each  of  the  two  cabs  for  the  period  of  274  days  ; 
that  being  the  time  the  cabs  were  in  the  possession  of  the  defendants. 
The  case  being  submitted  to  the  jury,  it  returned  a  verdict  in  favor 
of  the  plaintiffs  for  the  sum  so  agreed  upon,  less  the  sum'  of  $100,. 
represented  by  the  two  promissory  notes  which  were  paid  by  Daniel 
Coleman.  Prior  to  the  submission  of  the  case  to  the  jury  a  colloquy 
was  had  between  the  court  and  counsel  as  to  the  right  of  the  plain- 
tiff to  recover  interest  upon  any  sum  which  the  jury  might  award. 
No  conclusion  was  reached  thereon  until  the  court  had  submitted  the 
question  to  the  jury,  when  the  record  states :  "By  consent  of  coun- 
sel, the  question  of  interest  is  reserved,  and  may  be  found  by  the 
court  hereafter."  After  a  verdict  was  rendered,  the  court  added  in- 
terest to  the  amount  awarded,  in  the  sum  of  $155.16.  It  was  not  con- 
troverted but  that  the  bill  of  sale  which  transferred  the  title  to  the 
property  from  Daniel  Coleman  to  his  son  Harry  was  executed  and 
delivered  prior  to  the  time  of  the  conditional  sale  of  the  cabs ;  nor 
was  it  claimed  that  any  disclosure  of  its  contents  was  made  to  the 
plaintiffs,  or  that  they  knew  an)^hing  about  it.  Its  effect  was  to  di- 
vest Daniel  Coleman  of  all  right,  title,  and  interest  in  the  property. 
The  evidence  upon  the  part  of  the  plaintiff  tended  to  establish  that 
the  representations  were  made,  and,  if  made,  their  falsity  was  admit- 
ted. The  question  became  one,  therefore,  for  the  jury,  and  their 
finding  upon  that  subject  is  conclusive.  Plaintiffs  had  the  right,  pur- 
suant to  the  terms  of  the  contract,  to  repossess  themselves  of  the 
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property,  and  to  sue  for  the  damages  which  they  had  suffered  by  the 
fraud  perpetrated  upon  them.  Thomas  v.  Dickinson,  65  Hun,  6,  19 
N.  Y.  Supp.  600;  Pryor  v.  Foster  (Super.  Buff.)  1  N.  Y.  Supp.  774, 
affirmed  on  appeal  130  N.  Y.  171,  29  N.  E.  123. 

It  is  claimed,  however,  that  the  court  committed  error  in  submit- 
ting the  case  to  the  jury.  Upon  the  subject  of  the  bill  of  sale,  the 
court  charged : 

''Tbere  is  no  dispute  that,  at  the  time  when  the  goods  were  sold  and  de- 
Uvered,  Daniel  Ck>Ieman  did  not  own  that  livery  stable ;  and  there  has  not  been 
the  slightest  effort  made  In  this  case  to  explain  why  that  bill  of  sale  was 
made,  or  that  It  was  not  made  for  any  purpose  different  from  that  which  Is 
«zpre88ed  In  the  bill  of  sale  and  the  trust  agreement" 

To  that  part  of  the  charge  which  stated  that  there  had  been  no 
effort  to  explain  the  bill  of  sale,  or  show  how  it  was  made,  counsel 
for  the  defendants  excepted.  The  claim  is  that  an  attempt  was  made 
to  explain  this  bill  of  sale,  but  that  such  evidence  was  excluded  under 
the  objection  of  the  plaintiffs.  Upon  this  subject,  defendants'  coun- 
sel called  John  Coleman,  one  of  the  defendants,  as  a  witness,  and 
asked  him  if  there  was  any  change  in  the  way  of  conducting  the  busi- 
ness after  the  bill  of  sale  was  executed  and  delivered.  Objection  was 
interposed  to  this  question  and  sustained.  He  was  then  asked :  "Q. 
Did  that  business,  after  the  transfer  to  your  brother,  continue  to  be 
carried  on  in  the  name  of  Daniel  Coleman?"  This  was  objected  to, 
and  the  objection  sustained.  "Q.  Did  your  father  continue  in  that 
business  after  the  bill  of  sale  just  as  before?"  The  same  objection 
was  made  and  sustained,  and  to  the  several  rulings  the  defendants 
took  an  exception.  This  was  all  the  evidence  offered  or  attempted 
to  be  offered  upon  such  subject.  It  was  not  claimed  that  these  ques- 
tions were  preliminary  to  the  development  of  further  testimony  up- 
on the  subject.  It  falls  far  short  in  sustaining  the  appellants*  conten- 
tion. It  is  indisputable  that  the  defendants  did  not.  seek  by  their 
questions  to  show  that  the  bill  of  sale  was  not  executed  and  delivered, 
or  that  it  did  not  transfer  absolute  title  to  the  son.  All  the  questions 
called  for  was  whether  the  business  was  continued  the  same  after  as 
before.  This  did  not  explain  the  bill  of  sale,  or  change  the  fact  that 
Daniel  Coleman  had  divested  himself  of  this  property.  What  it 
would  have  shown  if  the  questions  had  been  answered  in  the  affirma- 
tive was  that,  while  there  had  been  an  absolute  transfer  by  Daniel 
Coleman  of  his  property,  and  he  was  no  longer  the  owner  of  it,  yet 
he  held  himself  out  to  the  world  as  being  such  owner,  while  in  fact 
the  bill  of  sale  which  passed  his  title  was  kept  a  secret.  Such  trans- 
action has  always  been  laid  hold  of  as  constituting  a  badge  of  fraud, 
and  is  always  pertinent  in  estat^lishing  such  fact.  It  did  not  in  the 
slightest  degree  tend  to  explain  why  the  bill  of  sale  was  made,  and 
certainly,  if  affirmative  answers  had  been  given,  it  would  not  have 
shown  that  it  was  made  for  any  different  purpose  than  that  which 
was  expressed  upon  its  face,  and  nothing  else  was  claimed  for  it. 
The  court  was  therefore  correct  in  the  charge  which  it  made. 

It  is  further  claimed  that  the  court  erred  in  allowing  interest  upon 
the  amount  of  the  verdict.  It  is  undoubtedly  the  rule  that  in  actions 
of  torty  to  recover  unliquidated  damages,  the  question  of  interest  is 
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for  the  jury  to  determine,  and  they  may  either  grant  or  withhold  it 
in  their  discretion.  It  forms  a  part  of  the  damages  which  they  ma^ 
award,  and  the  court  has  no  power  to  award  it  as  matter  of  law. 
Brush  V.  Long  Island  R.  R.  Co.,  10  App.  Div.  636,  42  N.  Y.  Supp. 
103,  affirmed  on  appeal  158  N.  Y.  742,  53  N.  E.  1123.  The  court  was 
therefore  wrong  in  assuming  to  award  interest  upon  the  verdict  un- 
less the  parties  have  stipulated  that  he  might.  At  the  time  of  the 
colloquy  above  adverted  to,  defendants'  counsel  offered  to  concede, 
if  the  court  required,  that  the  plaintiffs  were  entitled  to  interest  upon 
the  recovery  if  they  should  obtain  one.  The  court  asked  whether 
counsel  was  willing  to  concede  that  interest  should  be  awarded,  but 
declined  to  require  the  concession;  and  defendant's  counsel  stated 
that  it  did  not  seem  to  him  that,  as  matter  of  damages,  it  was  prop- 
erly before  the  court.  Subsequently,  at  the  close  of  the  case,  the 
stipulation  which  has  been  already  quoted  was  made.  We  think  the 
fair  construction  of  all  that  took  place  upon  the  subject  is  that  the 
defendants  must  be  regarded  as  having  stipulated  that,  if  the  plain- 
tiffs had  a  recovery,  the  court  might  add  interest  to  the  verdict,  in 
its  discretion.  As  to  this  matter  the  court  was  substituted  for  the 
jury.  In  this  view,  no  error  was  committed,  as  it  was  competent 
for  the  defendants  so  to  stipulate. 

The  result  leads  us  to  the  conclusion  that  the  judgment  and  order 
should  be  affirmed,  with  costs.  All  concur,  except  VAN  BRUNT, 
P.  J.,  who  dissents. 


(96  App.  Div.  581.) 

SYRACUSE  SAV.  BANK  ▼.  MERRICK  et  al. 

(Supreme  Court,  Appellate  Division.  Fourth  Department.    July  6,  1904.) 

1.  MoRTOAOE— Assignment— Bona   Fidb    Pdrchaseb— Reliance    on    Record 

AS  TO  Title  or  Assignor. 

The  subsequent  purchaser  in  good  faith  of  a  bond  and  mortgage  deliv- 
ered at  the  time  of  the  assignment  ;may  rely  on  the  record  as  to  the  title 
of  the  assignor,  though  the  bond  was  not  produced. 

2.  Same— Good  Faith  of  Assignoe^Evidencb— Sufficiency  to  Justify  Find- 

ing. 

Testimony  showed  that  the  owner  of  a  bond  and  mortgage,  haying  made 
an  unrecorded  assignment  of  the  same,  executed  a  second  assignment 
thereof  to  a  bank,  which,  on  discovering  that  the  bond  was  not  delivered, 
called  the  assignor's  attention  thereto,  and  he  answered  that  it  was  at  his 
office,  and  that  he  would  furnish  it  He  also  made  a  statement  to  tbe 
bank  at  the  time  of  the  assignment  that  he  was  the  then  owner  of  the 
bond  and  mortgage,  and  had  been  for  some  time  past,  and  other  state- 
ments as  to  their  validity,  freedom  from  usury,  etc.;  reciting  that  the 
representations  contained  were  for  the  purpose  of  having  the  bank  dis- 
count his  note  and  accept  the  assigiiment.  Held  to  warrant  a  flnrting 
of  good  faith  on  the  part  of  the  bank  in  relying  on  the  record  as  to  ttie 
title  of  its  assignor. 

McLennan,  P.  J.,  dissenting. 

Appeal  from  Trial  Term. 

Action  by  the  Syracuse  Savings  Bank  against  Charles  H.  Merrick 
and  others.  From  a  judgment  for  plaintiff,  defendants  Charles  H.  Mer- 
rick and  another,  as  executors  of  James  Tolman,  deceased,  appeal.  Af- 
firmed. 
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Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

Tracy,  Chapman  &  Tracy,  for  appellants. 

Lewis  &  Crowley,  for  respondent  Salt  Springs  Nat.  Bank. 

Hiscock,  Doheny,  Williams  &  Cowie,  for  respondent  Syracuse  Sav. 
Bank. 

Thompson,  Woods  &  Smith,  for  respondent  James  E.  Hubbell, 
guardian,  etc 

STOVER,  J.  This  appeal  involves  the  construction  of  the  acts  with 
reference  to  the  recording  of  conveyances  of  real  estate,  in  order  to 
determine  the  priority  of  liens ;  the  action  being  one  for  the  foreclosure 
of  a  mortgage. 

On  August  2,  1895,  George  B.  Warner  was  the  owner  of  the  bond 
and  mortgage  in  question,  and  on  that  day  assigned  the  same  to  one 
Tolman  as  collateral  security  for  a  note  made  by  himself  and  another. 
The  assignment  to  Tolman  was  not  recorded,  and  on  the  16th  day  of 
May,  1900,  Warner  executed  a  second  assignment  of  the  same  bond  and 
mortgage  to  the  defendant  Salt  Springs  National  Bank  to  secure  the 
sum  of  $7,000.  The  mortgage  was  delivered  to  the  bank  at  the  time 
of  the  assignment,  but  the  bond  was  not  delivered.  The  transaction 
by  which  the  transfer  was  made  involved  the  transfer  of  a  number 
of  other  securities — some  26  in  number — and  upon  their  delivery  to  the 
defendant  bank  the  attorney  discovered  that  the  bond  in  question  and 
one  or  two  others  were  not  in  the  package  delivered.  The  attention 
of  Warner  was  called  to  the  fact,  and  Warner  answered  that  they 
were  at  his  office,  and  he  would  furnish  them.  Warner  also  made  a 
statement  to  the  bank  at  the  time  of  the  assignment  that  he  was  the 
then  owner  of  the  bond  and  mortgage,  and  had  been  for  some  time  past, 
and  other  statements  as  to  their  validity,  freedom  from  usury,  etc.; 
the  statement  reciting  that  the  representations  contained  were  made  for 
the  purpose  of  having  the  bank  discount  the  note  and  accept  the  as- 
signment. The  trial  court  found  that  the  bank  was  a  purchaser  in 
good  faith  of  the  mortgage,  and  adjudged  that  the  assignment  to  the 
Salt  Springs  National  Bank  was  entitled  to  priority  over  the  assign- 
ment of  the  bond  and  mortgage  to  Tolman,  and  that  the  interest  of  said 
bank  in  any  surplus  arising  from  the  sale  was  prior  and  paramount  to 
that  of  Tolman. 

It  is  urged  on  behalf  of  the  appellant  that  the  recording  acts  do  not 
apply,  inasmuch  as  the  nonproduction  of  the  bond  was  iiotice  to  the 
iMink  of  the  rights  of  Tolman,  and  that  the  inquiries  made  by  the  bank 
were  not  sufficient  to  relieve  it  from  the  presumption  of  notice.  The 
case  of  Kellogg  v.  Smith,  26  N.  Y.  18,  is  relied  upon  as  an  authority 
for  the  proposition  that  a  party  receiving  an  assignment  is  bound  to 
have  the  bond  produced,  or  take  the  assignment  at  his  own  risk.  The 
case  of  Kellogg  v.  Smith,  supra,  cannot  be  taken  as  authority  for  the 
broad  proposition.  In  that  case  the  mortgage  contained  a  covenant 
that  it  should  not  be  assigned  without  the  consent  of  or  notice  to  the 
mortgagor.  It  was  assigned  without  such  consent  or  notice,  and  sub- 
sequently the  mortgagee  again  assigned  to  a  person  who  learned  by 
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inquiry  that  the  mortgagor  had  not  received  notice  of  the  previous 
transfer.  The  second  assignment  was  recorded;  the  first  was  not; 
and  it  was  held  that  the  first  assignee  obtained  title  to  the  securities. 
Neither  the  bond  nor  mortgage  were  delivered  to  the  second  assignee. 
In  the  discussion  of  Bacon  v.  Van  Schoonhoven,  87  N.  Y.,  at  page  451, 
the  cases  of  Brown  v.  Blydenburgh,  7  N.  Y.  141,  57  Am.  Dec.  507,  and 
Kellogg  V.  Smith,  supra,  are  discussed,  and  the  court  there  state  that 
the  holding  in  these  cases  is  that  the  fact  that  the  mortgagee  does 
not  produce  the  bond  is  a  circumstance  which  should  put  the  mort- 
gagor upon  inquiry.  It  is  said  in  Campbell  v.  Vedder,  42  N.  Y.  174, 
that  a  ''subsequent  purchaser,  in  good  faith,"  in  the  recording  act,  as 
to  the  case  then  under  discussion — ^being  a  case  arising  upon  failure 
of  an  assignee  to  record  his  assignment  of  a  mortgage — "means  a  pur- 
chaser of  the  mortgage  assigned,  not  a  purchaser  of  the  premises." 
And  so  we  come  to  3ie  proposition  that  a  subsequent  purchaser  in  good 
faith  may  rely  upon  the  record  as  to  the  title  of  his  assignor.  Follow- 
ing the  contention  of  the  appellant  further,  that  the  facts  in  this  case  do 
not  show  a  purchaser  in  gOKxl  faith,  we  are  inclined  to  adopt  the  find- 
ing of  the  trial  court  in  that  particular.  Good  faith  becomes  a  question 
of  fact  where  usual  care  is  exercised  in  transactions.  In  this  case  the 
facts  are  tmdisputed,  substantially,  that  the  respondent  bank  made  in- 
quiry as  to  the  bond,  obtained  a  full  statement  with  reference  to  its 
ownership,  and  relied  upon  the  apparent  record  title  to  the  mort- 
gage. It  would  be  idle  to  say  that  the  statute  protects  assignees  in  good 
faith  of  mortgages,  if,  in  addition  to  the  record  title  and  good  faith, 
it  is  still  required  that  the  bond  should  be  actually  produced  upon  a 
transfer,  for  then  the  protection  depends  upon  the  production  of  the 
bond,  and  not  upon  eitlier  the  record  or  good  faith;  and  the  record 
of  title  to  a  mortgage  would  not  be  such  protection  as  the  statute 
clearly  intended  to  extend  to  purchasers.  We  cannot  say  that  the  trial 
court  has  drawn  a  wrong  inference  as  to  good  faith  from  the  testimony 
in  this  action,  and,  it  not  clearly  appearing  that  this  finding  is  erroneous, 
we  do  not  feel  called  upon  to  challenge  it. 

There  can  be  no  question  as  to  the  proposition  for  which  the  appel- 
lant strongly  contends,  that  the  bond  is  the  evidence  of  the  debt,  and 
that  the  mortgage  is  security,  as  an  incident  thereto.  Upon  legal  prin- 
ciple, and  in  the  absence  of  statutory  regulation,  the  assignment  of  the 
mortgage  without  the  bond  would  convey  nothing  to  a  purchaser. 
But  the  title  may  be  transferred  by  assignment,  and  equities  may  have 
to  be  dealt  with  in  a  variety  of  forms.  If  necessary  to  adjust  equi- 
ties that  may  arise,  the  security  may  be  separated  from  the  debt,  and 
such  disposition  made  of  each  as  shall  subserve  the  equities  of  the  case. 
The  power  of  the  Legislature  by  the  recording  act  to  separate  the  mort- 
gage interest  in  the  land,  and  transfer  it  to  a  subsequent  assignee, 
as  a  distinct  thing  from  the  mortgage  debt,  as  evidenced  by  the  bond 
or  other  instrument  in  the  hands  of  the  first  assignee,  to  be  enforced 
as  he  may  be  able  to  enforce  it  without  the  mortgage  security,  is  un- 
questionable. The  Legislature  has  undertaken  to  regulate  transfers  of 
interests  in  real  estate,  and  has  provided  that  a  mortgage,  although  it 
may  have  no  validity  without  an  accompanying  debt,  shall  be  recorded, 
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in  order  to  protect  its  owner  against  intervening  equities,  and  that  the 
assignment  of  this  mortgage,  if  its  owner  desires  to  be  protected,  shall 
be  put  of  record,  so  that  people  exercising  ordinary  care  and  acting 
in  good  faith  may  be  able  to  deal  upon  the  strength  of  the  record, 
as  Ae  owner  of  the  security  sees  fit  to  leave  it  or  make  it;  and  this  pro- 
tection goes  not  only  to  the  equities  that  may  intervene  with  reference 
to  the  estate  or  title  to  the  land  itself,  but  attaches  to  the  assignment  or 
transfer,  which  may  be,  and  is  in  some  instances,  a  mere  chattel  in- 
terest We  think  the  judgment  of  the  trial  court  was  warranted,  and 
the  judgment  should  be  affirmed. 

Judgment  affirmed,  with  costs.  All  concur,  except  McLENNAN,  P. 
J.,  who  dissents. 

McLENNAN,  P.  J.  (dissenting).  It  seems  to  me  that  the  only 
question  presented  by  this  appeal,  upon  the  facts  as  found  by  the 
learned  trial  court,  which  findings  are  amply  supported  by  the  evi- 
dence, is,  which  one  ot  the  interested  parties — the  Salt  Springs  Na- 
tional Bank,  or  the  estate  of  James  Tolman,  deceased,  represented 
by  the  appellant  executors — is  the  owner  of  the  debt,  the  payment  of 
which  the  mortgage  in  question  purports  to  secure.  It  must  be  con- 
ceded that,  if  the  respondent  bank  does  not  own  such  debt,  any  se- 
curity which  it  may  hold  to  secure  its  payment  or  collection  is  void 
and  valueless  as  to  it. 

The  material  facts  are  not  in  dispute.  On  the  2d  day  of  August, 
1895,  the  bond  and  mortgage  which  are  the  subje<!ts  of  controversy 
herein  were  duly  executed  and  delivered  to  the  defendant  George 
Warner  for  full  value,  and  concededly  he  thereupon  became  the  ab- 
solute owner  of  the  same.  Such  instruments  were  executed  by  the 
defendant  Mary  Mooney,  the  widow  of  one  Daniel  Mooney,  who 
had  died  intestate,  and  who  at  the  time  of  his  death  was  the  owner  of 
the  fee  of  the  premises  in  question,  by  Catharine  and  Annie  Mooney, 
adult  children  of  the  deceased,  and  by  Mary  Mooney  as  special  guar- 
dian of  David  R.  and  Lucy  Mooney,  infant  children  of  said  Daniel 
and  Mary  Mooney ;  said  parties  being  the  only  heirs  and  next  of  kin 
of  said  Daniel  Mooney,  deceased.  Mary  Mooney,  as  special  guar- 
dian, executed  the  bond  and  mortgage  in  question  pursuant  to  an 
order  of  the  county  court  of  Onondaga  county,  duly  made  in  pro- 
ceedings instituted  for  leave  to  sell  or  mortgage  infants'  real  estate, 
pursuant  to  the  statute.  By  the  terms  of  the  bond  thus  executed, 
the  obligors  above  named  and  therein  mentioned  jointly  and  severally 
obligated  themselves  to  pay  the  sum  of  $8,398.92  to  said  George  B. 
Warner,  with  interest  thereon  as'  follows: 

"Said  principal  sum  payable  in  fifteen  years  from  the  date  hereof  with  in- 
terest  computed  from  August  1st,  1895,  payable  semiannually  from  August  1st, 
1895." 

The  bond  also  contained  this  further  recital  : 

"This  bond  and  accompanying  mortgage  as  far  as  the  above-named  infants 
are  ctmcerned  is  executed  in  pursuance  of  an  order  of  the  Onondaga  County 
Court  dated  August  2nd,  1896,  made  in  proceedings  in  said  court  for  such  pur- 

POBe:" 
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On  the  same  date  the  mortgage  accompanying  said  bond  was  ex- 
ecuted by  the  same  parties,  and  in  like  manner,  and  contained,  among 
others,  the  following  provision : 

"Provided  always  that  If  the  said  parties  of  the  first  part,  their  executors 
or  administrators  shall  pay  unto  the  said  party  of  the  second  part  [George 
B.  Warner],  his  executors,  administrators  or  assigns  said  sum  of  money  men- 
tioned in  the  condition  of  the  bond  or  obligation  and  the  interest  thereon  at 
the  time  and  in  the  manner  mentioned  in  the  condition,  that  then  these  pres- 
ents and  the  estate  hereby  granted  shall  cease,  determine  and  be  void." 

There  was  also  a  provision  in  the  mortgage— 

"That  the  parties  of  the  first  part  will  pay  the  indebtedness  as  hereinbefore 
provided  and  if  default  be  made  in  the  payment  of  any  part  thereof  the  party 
of  the  second  part  shall  have  the  power  to  sell  the  premises  herein  described 
according  to  law." 

Said  George  B.  Warner,  having  received  the  bond  and  mortgage 
in  question,  executed  as  aforesaid,  on  the  day  of  its  delivery  to  him, 
to  wit,  on  the  2d  day  of  August,  1895,  assumed  to  assign  the  same 
to  James  Tolman,  by  an  instrument  in  writing  dated  that  day,  for 
the  purpose  of  securing  to  said  Tolman  the  payment  of  $3,5^^0, 
which,  concededly,  Tolman  loaned  or  paid  to  Warner  in  reliance  upon 
such  assignment,  which  was  regular,  in  form,  and  upon  the  bond  in 
question,  both  of  which  were  delivered  to  him.  Said  bond,  with  the 
assignment,  were  retained  by  Tolman,  and  ever  afterwards  kept  in 
his  possession  or  that  of  his  executors.  He  did  not  have  the  actual, 
physical  possession  of  the  mortgage.  At  the  time  of  the  assignment 
it  had  not  been  recorded,  and  therefore  he  probably  gave  it  to  War- 
ner, who  had  for  some  time  acted  as  Tolman's  attorney  and  confiden- 
tial legal  adviser,  for  the  purpose  of  having  the  same  put  upon  rec- 
ord. At  all  events,  on  the  day  following,  August  3,  1895,  as  appears 
by  the  record,  the  mortgage  was  recorded  in  the  clerk's  office  of 
Onondaga  county,  and  it  afterwards  came  into  the  possession  of 
Warner — just  how  or  when- does  not  appear;  but  it  was  retained  by 
him  until  the  16th  day  of  May,  1900,  when  he  assumed  to  assign  it, 
together  with  the  bond,  to  the  respondent  Salt  Sprinks  Bank  for  a 
present  and  ftill  consideration,  as  found  by  the  learned  trial  court ; 
and  the  bank  on  the  20th  day  of  May,  1900,  caused  such  assignment 
to  be  recorded  in  the  oRice  of  the  clerk  of  the  county  of  Onondaga. 
This  mortgage  was  delivered  by  Warner  to  the  bank,  but  the  bond 
was  not  so  delivered,  for  the  reason  that  it  had  been  purchased  by 
Tolman,  delivered  to  him,  and  was  then  in  his  possession.  Tolman 
did  not  cause  the  assignment  of  the  bond  and  mortgage  to  him  to  be 
recorded  until  the  12th  day  of  November,  1902,  which  was  after  the 
assignment  to  the  bank  had  been  recorded. 

The  learned  trial  court  found : 

"Twelfth.  That  after  the  death  of  said  Daniel  Mooney,  and  on  or  about  Au- 
gust 2,  1805,  for  the  purpose  of  securing  the  payment  to  George  B.  Warner  of 
tlie  sum  of  $8,398.92,  with  interest  thereon  from  that  date,  said  Mary  Mooney, 
individually,  and  said  Catharine  A.  Mooney,  Anna  Mooney,  David  B.  Mooney, 
and  Lucy  Mooney,  infants,  by  Mary  Mooney,  their  special  guardian,  executed 
and  delivered  to  said  George  B.  Warner  a  bond  bearing  date  on  that  day, 
sealed  with  their  seals,  whereby  the  said  obligors  did  bind  themselves,  their 
heirs,  executors,  and  administrators,  in  the  penalty  of  $16,797.28,  upon  oondi- 
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don  that  the  same  should  be  void  if  the  said  obligors,  their  heirs,  ezecntors, 
and  administrators,  should  pay  to  said  George  B.  Warner,  his  executors,  ad- 
ministrators, or  assigns,  said  sum  of  $8,398.92  In  fifteen  years  from  the  date 
tha^of,  with  semiannual  interest,  payable  semiannually;  being  the  bond  set 
forth  in  the  amended  answer  of  the  defendant  executors  of  James  Tolman. 

'Thirteenth.  As  collateral  security  for  the  payment  of  said  indebtedness, 
said  Mary  Mooney  and  Catharine  A.  Mooney,  and  also  Anna  Mooney,  infants, 
by  Mary  Mooney,  their  special  guardian,  under  an  order  of  the  County  Court 
of  Onondaga  coun^,  which  had  jurisdiction  therefor,  and  in  proceedings  duly 
bad  therein  for  that  purpose — said  order  being  dated  August  2, 1895,  and  which 
order  authorized  and  empowered  said  Mary  Mooney,  as  such  special  guardian, 
to  execute  the  same — on  said  August  2,  1895,  duly  executed,  acknowledged  and 
delivered  to  said  George  B.  Warner,  under  their  hands  and  seals,  a  mortgage 
whereby  the  following  described  premises,  which  included  the  premises  here- 
inbefore set  forth,  covered  by  said  mortgage  aforesaid,  given  to  the  plaintiff 
bereln.  to  wit:  'All  that  tract  or  parcel  of  land,  being  parts  of  lots  2  and  3  of 
Block  Na  193  of  the  City  of  Syracuse,  according  to  Lathrop's  map  of  the  vil- 
lage, now  City  of  Sjrracuse,  situate  on  South  West  street  in  said  city,  being 
eight  rods  In  front  and  nine  rods  deep,  and  a  strip  of  land  lying  immediately  to 
the  south  of  said  premises  owne^  by  Daniel  Mooney  at  the  time  of  his  death, 
and  for  many  years  prior  thereto,  together  with  the  appurtenances  and  all  the 
e^^ate  and  rights  of  the  parties  of  the  first  part  in  and  to  said  premises.'  ** 

The  findings  quoted,  if  justified  by  the  evidence,  as  they  certainly 
are,  conclusively  establish  that  under  the  law  of  this  state  the  obliga- 
tion to  pay  contained  in  the  bond  jn  question  constituted  the  principal 
debt,  and  that  the  mortgage  was  "a  mere  security  appurtenant  and 
secondary."  Kellogg  v.  Smith,  26  N.  Y.  18 ;  Kortright  v.  Cady,  21 
\.  Y.  343,  78  Am.  Dec.  146.  In  this  connection  it  should  be  said 
that  when  the  respondent  the  Salt  Springs  Bank  took  the  assignment 
to  it  of  the  bond  and  mortgage,  and  received  from  Warner  the  mort- 
gage without  the  bond,  its  attorney  inquired  as  to  where  the  bond 
was,  and  why  it  was  not  delivered,  and  was  informed  by  Warner  that 
the  bond  was  in  the  latter's  safe,  in  his  office,  and  that  it  would  be 
produced  and  delivered  to  the  bank,  Warner  also  represented  to  the 
bank  that  he  was  the  absolute  owner  of  such  bond  and  mortgage. 
Clearly  Warner  falsely  stated  or  misrepresented  in  this  respect,  but 
we  are  inclined  to  regard  the  finding  of  the  court  as  conclusive : 

*T:*hat  said  bank  took  said  assignment  in  good  faith  and  for  value.  •  •  ♦ 
The  said  bank  made  due  and  diligent  inquiry  as  to  the  rights  of  other  persons 
in  and  to  said  bond  and  mortgage,  and  could  not  discover  that  the  defendant 
Warner  bad  not  full  right  to  assign  the  same." 

It  will  not,  however,  be  pretended  that  the  bank  made  any  inquiry 
as  to  the  ownership  of  the  bond  by  Tolman,  or  of  any  person  who 
had  any  right  or  authority  to  speak  for  him  in  that  regard;  and, 
concededly,  if  Tolman  had  any  rights  or  interest  in  the  bond,  Warner 
had  no  authority  by  his  act  or  omissions  or  representations  to  divest 
Tolman  of  such  right  or  interest. 

The  pertinent  inquiry,  therefore,  is,  did  Tolman,  by  reason  of  the 
transaction  between  him  and  Warner,  become  the  owner  of  the  debt, 
the  bond — the  promise  to  pay,  of  the  persons  who  executed  the  same 
—which  he  had  paid  for,  and  had  in  his  possession  during  all  the' 
time  Warner  was  assuming  to  sell  the  same  to  the  Salt  Springs  Na- 
tional Bank  ?  I  can  conceive  of  no  way  by  which  Tolman  could  have 
more  effectually  become  the  owner  of  the  bond  in  question,  or  of 
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the  obligation  to  pay  contained  therein,  than  by  the  transaction  which 
he  had  with  Warner,  the  then  owner  of  such  bond  and  obligation. 
It  does  not  seem  to  me  to  be  of  any  consequence  that  Tolman,  either 
through  the  fraud  of  Warner  or  his  own  negligence,  failed  to  get 
possession  of  the  mortgage  intended  solely  as  security  for  the  pay- 
ment of  the  debt  or  obligation  assumed  by  the  parties  who  executed 
such  bond.  As  I  understand  it,  Tolman  had  the  right  to  say:  '*The 
bond — ^the  promise  to  pay  therein  stipulated — ^is  sufficient.  I  do  not 
care  for  or  desire  any  other  security.  I  will  not  incur  the  expense 
of  recording  a  mortgage  or  any  other  security  for  the  payment  of 
such  debt  or  obligation." 

It  is  perfectly  well  settled  that,  if  default  had  been  made  in  payment 
according  to  the  conditions,  of  the  bond  in  question,  Tolman  could  have 
brought  and  successfully  maintained  an  action  at  law  thereon  without 
reference  to  the  mortgage,  or  any  other  security  given  to  secure  the 
payment  of  the  bond.  Suppose,  for  example,  that  Warner  had  offered 
to  Tolman  his  promissory  note,  and  had  tendered  to  him  a  mortgage 
drawn  in  due  form  to  secure  the  payment  of  such  note;  would  not  Tol- 
man have  had  the  right  to  purchase  such  note,  and  to  decline  or  refuse, 
for  any  reason  which  he  deemed  sufficient,  to  accept  the  mortgage  of- 
fered or  tendered  to  secure  the  payment  of  such  note?  It  seems  to  me 
axiomatic  that  a  person  to  whom  is  given  or  presented  the  opportunity 
to  buy  a  debt  or  obligation,  which  in  one  fashion  or  another  is  secured, 
may  say  to  the  seller,  "I  will  buy  the  debt  or  obligation  offered,  but  I 
do  not  care  for  the  security,"  and  that  the  failure  of  the  buyer  in  such  a 
case  to  accept  the  security  offered,  and  to  protect  it  by  recording  or 
otherwise,  does  not  invalidate  the  buyer's  title  to  the  debt  or  obligation 
which  he  purchased.  It  must  be  the  law,  I  think,  that  a  person  has  a 
right  to  purchase  a  promissory  note,  bond,  promise,  or  obligation  to  pay, 
which  is  evidenced  by  writing,  and,  if  he  obtains  possession  of  such  note, 
bond,  promise,  or  obligation,  for  value,  and  without  fraud  or  collusion, 
he  becomes  the  absolute  owner  of  the  same,  and  may  refuse  to  accept, 
or,  if  accepted,  may  relinquish,  any  security  which  may  be  offered  or 
accepted  to  secure  the  payment  of  such  debt,  note,  bond,  promise,  or 
obligation,  and  that  such  security,  whether  in  the  form  of  a  mortgage 
or  otherwise,  if  in  the  hands  of  any  party  who  does  not  own  the 
debt  or  obligation  for  the  pa)mient  or  collection  of  which  it  was  given 
to  secure,  is  void  and  valueless.  Any  other  doctrine  would  lead  to  most 
strange  results.  A.  asks  B.  for  a  loan  of  $500,  and  tenders  as  security 
for  such  loan  a  promissory  note  of  a  third  party,  and  a  mortgage  se- 
curing the  payment  of  the  same.  B.  says :  "The  note  is  sufficient.  I 
do  not  want  the  mortgage."  A.  then  delivers  the  note  to  B.  B.  keeps 
the  note,  and  permits  A.  to  retain  the  mortgage.  A.  afterwards  assumes 
to,  and  does,  without  the  knowledge  of  B.,  sell  to  a  stranger  the  mort- 
gage given  ostensibly  to  secure  the  $500  note  which  B.  had  purchased 
and  paid  for,  and  has  in  his  possession.  Is  it  possible  that  by  such 
transactions  B.  loses  his  debt,  or  that  the  party  to  whom  A.  assumes 
to  sell  the  mortgage  acquires  any  interest  in  such  note  or  debt?  -It 
seems  to  me  the  proposition  is  absurd,  and  only  illustrates  the  fallacy 
of  the  contention  of  the  respondent  the  Salt  Springs  Bank. 
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Tolman  owned  the  bond  in  question — ^the  obligation  executed  by 
Mary  Mooney  and  her  four  children,  which  represented  their  indebted- 
ness to  Warner.  In  this  action,  Tohnan's  representatives  are  simply 
seeking  to  protect  the  title  or  ownership  of  sudi  obligation  or  indebted- 
ness. His  title  or  ownership,  or  that  of  his  representatives,  is  denied 
solely  because  the  respondent  the  Salt  Springs  Bank  obtained  possession 
of  the  mortgage  given  to  secure  such  obligation  or  indebtedness,  and 
recorded  an  assignment  thereof  before  a  similar  assignment  given  to 
Tohnan  had  been  recorded ;  and  this  notwithstanding  that,  concededly, 
the  assignment  to  the  bank  was  fraudulent  as  between  Warner  and  Tol- 
man, and  although  concededly  the  bank  never  had  possession  of  the 
bond,  but  at  all  times  after  it  was  assigned  to  Tolman  it  remained  in 
the  lafter's  possession. 

It  is  useless  to  further  reason  upon  the  question  involved.  It  seems 
to  me  that  the  authorities  fully  justify  the  conclusion  that  the  appellants, 
the  representatives  of  the  estate  of  James  Tolman,  deceased,  are  en- 
titled to  any  surplus  which  may  arise  from  a  sale  of  the  mortgaged 
premises,  to  the  extent  of  their  claim,  prior  to  and  in  preference  to 
the  claim  of  the  respondent  the  Salt  Springs  Bank. 

Ever  since  the  decision  in  the  case  of  Kortright  v.  Cady,  supra,  it  has 
been  held  in  this  state  that  a  tender  of  the  debt  to  the  mortgagee  or  his 
assignee  discharges  the  land  of  the  lien  of  the  mortgage.  Such  hold- 
ing could  only  have  been  made  upon  the  theory  that  the  debtor  had  a 
right  to  pay  his  debt  to  the  owner  of  such  debt,  regardless  of  whoever 
might  be  the  owner  or  holder  of  any  security  given  for  the  payment 
of  the  same,  but  who  did  not  own  such  debt.  In  the  case  at  bar  there 
should  be  no  misunderstanding  as  to  the  material  facts.  Tolman  in 
good  faith  assumed  to,  and  did  actually,  buy  the  bond  and  mortgage 
in  question,  and  paid  full  value  therefor.  •  Upon  such  purchase  there 
was  only  delivered  to  him  the  bond,  which  he  ever  afterwards  kept  and 
retained  in  his  possession.  The  Salt  Springs  National  Bank,  in  equal 
good  faith,  and  for  value,  assumed  to  purchase  the  same  bond  and 
mortgage,  but  there  was  only  delivered  to  it  the  mortgage;  the  bond 
at  that  time  being  in  the  possession  of  Tolman,  who  neither  did  nor 
authorized  any  act  to  be  done  in  his  behalf  which  would  indicate  to 
the  respondent  bank  or  to  any  other  person  that  he  was  not  the  owner 
of  the  bond  which  he  had  purchased,  which  was  delivered  to  him,  and 
which  was  then  in  his  possession.  The  Salt  Springs  Bank  at  no  time 
gained  possession  of  the  bond,  or  of  the  debt  created  or  pledged  there- 
by. It  is  not  claimed  that  Tolman  did  any  act  or  was  guilty  of  any  omis- 
sion in  the  premises  which  would  deprive  him  of  the  ownership  of  the 
bond  which  he  bought  and  paid  for,  or  which  woidd  impair  his  title 
thereto,  unless  it  be  claimed  that  his  failure  to  record  the  assignment 
of  such  bond  and  mortgage  constituted  such  a  delinquency  on  his 
part  as  was  sufficient  to  deprive  him  of  his  right,  title,  and  interest  in 
and  to  the  bond  in  question  as  against  the  respondent  the  Salt  Springs 
Bank.  We  think  there  is  no  provision  of  the  statute,  either  in  the  re- 
cording act  or  elsewhere,  which  in  any  manner  affects  the  rights  of  the 
appellants  because  of  the  failure  of  Tolman  to  record  his  assignment, 
and  also  that  the  question  of  the  good  faith  of  the  bank  is  entirely  im- 
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material  to  any  issue  presented  by  the  facts  of  this  case.  As  it  seems 
to  me,  the  law  is  conclusively  settled  adversely  to  the  contention  of  the 
bank. 

In  Cooper  v.  Newland,  17  Abb.  Prac.  342,  in  the  opinion,  written 
by  James  C.  Smith,  it  was  held,  as  stated  in  the  headnote,  as  follows: 

"It  is  well  settled  that  a  mortgage  passes  by  an  assignment  of  the  bond  to 
which  it  Is  collateral,  on  the  ground  that  the  incident  follows  the  principal 
debt,  but  the  bond  does  not  pass  by  an  assignment  of  the  mortgage.  The 
assignment  of  the  mortgage  without  the  bond  in  such  a  case  is  a  nullity.  The 
mortgage  interest,  as  distinct  from  the  debt  created  by  the  bond,  has  no  deter- 
minate value,  and  is  not  a  fit  subject  for  an  assignment" 

In  Merritt  v.  Bartholick,  36  N.  Y.  44,  in  the  headnote,  it  is  said : 

"The  delivery  of  a  mortgage  by  the  mortgagee,  unaccompanied  by  the  bond 
it  was  given  to  secure,  as  collateral  security  for  a  debt  of  the  mortgagee,  does 
not  transfer  the  title  to  such  mortgage.  A  mortgage  is  only  an  incident  to 
the  debt  it  was  given  to  secure,  and  cannot  be  separated  therefrom,  and  a 
transfer  of  the  mortgage  without  the  debt  is  a  nullity." 

In  Bergen  v.  Urbahn,  83  N.  Y.  49,  it  was  held  that  in  an  action  to 
foreclose  a  mortgage,  which  by  its  terms  was  given  to  secure  the  pay- 
ment of  moneys  as  specified  in  the  condition  of  a  bond,  the  nonproduc- 
tion  of  the  bond  by  the  plaintiff  is  evidence  of  the  discharge  of  the 
mortgaged  debt,  and,  if  unexplained,  is  conclusive  evidence  against  the 
plaintiff's  right  to  recover. 

In  the  case  at  bar,  concededly,  the  respondent  the  Salt  Springs  Bank 
could  not  have  produced  the  bond  which  it  is  alleged  the  mortgage  was 
given  to  secure,  for  the  reason  that  such  bond  had  been  bought  and  paid 
for,  and  was  in  the  possession  of  Tolman. 

In  Munoz  v.  Wilson,  111  N.  Y.  295, 18  N.  E.  855,  it  is  said  in  the  opin- 
ion of  the  court  (page  301,  111  N.  Y.,  page  857,  18  N.  E.),  after  a  full 
discussion  of  the  principle  involved  in  the  case  at  bar : 

"It  is  only,  we  think,  when  a  bond  is  shown  to  have  accompanied  a  mort- 
gage, and  contains  the  only  apparent  evidence  of  the  debt  to  which  the  mort- 
gage is  collateral,  that  it  must  be  produced,  or  its  nonproduction  accounted 
for,  on  the  trial.  The  theory  upon  which  this  is  required  is  that  the  posses- 
sion of  the  collateral  security  alone  furnishes  no  conclusive  evidence  of  the 
ownership  of  the  debt  secured  thereby,  as  it  is  the  mere  incident  of  the  bond, 
and  non  constat  the  bond  may  have  been  transferred  to  another  party,  who  in 
that  event  would  be  entitled  to  the  possession  of  the  collateral  security."  Cit- 
ing Merritt  v.  Bartholick,  36  N.  Y.  44;  Langdon  v.  Buell,  9  Wend.  80. 

The  cases  referred  to— and  many  more  of  similar  import  might  be 
cited — only  emphasize  the  proposition  that  the  purchaser  in  good  faith 
of  a  bond,  the  pa3mient  of  which  is  secured  by  a  mortgage,  does  not 
lose  such  bond,  or  the  obligation  therein  contained,  simply  by  the  fact 
that  he  neglects  to  accept,  if  tendered,  or,  if  accepted,  to  record,  a 
mortgage  which  may  have  been  given  by  the  obligor  to  secure  the  pay- 
ment of  such  bond. 

We  are  led  to  conclude  that,  by  the  transaction  between  Warner  and 
Tolman,  Tolman  became  the  absolute  owner  of  the  debt  which  was  evi- 
denced by  the  bond  in  question,  and  which  was  secured  by  the  mortgage 
which  was  sold  and  delivered  by  Warner  to  the  bank;  that  by  such 
sale  and  delivery  the  bank  acquired  no  title  to  or  interest  in  the  debt 
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which  said  mortgage  purported  to  secure;  and  therefore  that,  as  to  it, 
the  mortgage  was  of  no  value. 

It  seems  to  me  that  neither  the  recording  act  nor  the  good  faith  or 
diligence  of  the  respondent  the  Salt  Springs  National  Bank  is  of  any 
consequence  in  this  case;  it  being  practically  conceded  that  Tolman 
paid  full  value  for  the  bond  when  delivered  to  him,  and  that  neither 
he  nor  his  representatives  did  any  act  which  could  estop  him  or  them 
from  asserting  the  ownership  of  the  debt  represented  by  such  bond.  I 
therefore  conclude  that  the  judgment  should  be  reversed  and  a  new 
trial  ordered,  with  costs  to  the  appellant  to  abide  event 


(96  App.  Dlv.  177.)  . 

GOVE  ▼.  MORTON  TRUST  CO. 

(Supreme  Court,  Appellate  Division,  Firet  Department.    July  18.  1904.) 

1.  Chattel  Mobtgages— Equitabub  Lien. 

Where  a  lender  of  money  to  a  corporation  intended  to  look  to  a  chattel 
mortgage  on  the  corporation's  assets  as  security,  and  such  security  was  not 
given  and  accepted  at  the  time  originally  contemplated,  but  on  the  date 
a  new  trustee  was  appointed,  and  the  mortgage  filed  for  record,  the  ac- 
ceptance and  recording  of  such  mortgage,  which  was  valid  against  the 
debtor,  precluded  the  creditor  from  enforcing  an  alleged  equitable  lien. 

2.  Same— Bankbuptcy— Chattel   Mortgages— Vacation— Judgment  Cbedit- 

03S. 

Where  a  chattel  mortgage  given  by  a  bankrupt  was  void,  as  to  a  judg- 
ment creditor,  for  failure  to  record  the  same  until  after  the  recovery  of 
the  Judgment,  it  was  void  as  against  the  mortgagor's  trustee  in  bankrui)tcy. 
under  Bankr.  Act  July  1.  1898,  a  541.  §  67  "a."  "b,"  30  Stat.  504  [U.  S. 
Comp.  St  1901,  p.  3449],  declaring  that  claims  which  for  want  of  record 
would  not  have  been  valid  liens  as  against  creditors  of  the  bankrupt  shall 
not  be  liens  against  his  estate,  and  that,  whenever  a  creditor  is  prevented 
from  enforcing  his  rights  as  against  a  lien  created  by  the  bankrupt,  the 
trustee  shall  be  subrogated,  and  entitled  to  enforce  the  rights  of  such 
creditor  for  the  benefit  of  the  estate. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Leroy  S.  Gove,  as  trustee  in  bankruptcy  of  the  Franklin 
Typewriter  Company,  against  tlie  Morton  Trust  Company.  From  a 
judgment  in  favor  of  defendant,  plaintiff  appeals.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGHUN, 
PATTERSON,  and  O'BRIEN,  JJ. 

J.  R.  Abney,  for  appellant. 

C.  H.  Williams,  for  respondent. 

PATTERSON,  J.  The  plaintiff  is  the  trustee  in  bankruptcy  of  the 
Franklin  Typewriter  Company.  He  brought  this  action  against  the 
Morton  Trust  Company,  Levi  L.  Tower,  and  the  Cutler  Tower  Com- 
pany to  procure  a  determination  of  the  right,  as  between  himself  and  the 
defendants,  to  a  fimd  now  in  his  possession  under  a  stipulation  which 
appears  in  the  record.  That  fund  results  from  a  sale  of  certain  personal 
property  which  belonged  to  the  Franklin  Typewriter  Ccmipany.  There 
is  not  much  dispute  as  to  the  facts.  The  plaintiff  asks  the  court  to  ad- 
joc^e  that  a  chattel  mortgage  held  by  the  defendant  the  Morton  Trust 
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Company  is  void,  and  not  a  lien  upon  the  funds  now  in  his  hands ;  such 
funds  consisting  of  the  proceeds  of  sale  of  the  mortgaged  chattels. 
Prior  to  September  15,  1899,  the.  Franklin  Typewriter  Company  bor- 
rowed frcMn  Levi  L.  Tower,  one  of  the  defendants,  the  sum  of  $10,000, 
On  that  day  the  Franklin  Company  and  Tower  entered  into  an  agree- 
ment in  which  it  was  recited  that  the  Franklin  Company,  by  due  au- 
thority and  in  proper  form,  had  provided  for  the  issue  of  mortgage 
bonds  to  the  amount  of  $50,000,  and  that,  being  in  present  need  of  mon- 
ey, it  desired  to  borrow  such  amounts  as  it  might  require,  not  exceed- 
ing at  any  one  time  $10,000 ;  that  it  was  ready  and  willing,  for  the  pur- 
pose of  obtaining  such  loans  as  should  not  exceed  at  any  one  time 
$10,000,  to  deposit  with  the  Tower  Company,  of  New  York,  as  trustee, 
$30,000  worth  of  its  mortgage  bonds,  as  collateral  security,  tliat  being 
the  entire  issue  of  such  bonds.  That  seems  to  be  the  first  important 
step  in  the  transaction  which  the  defendant  Tower  had  with  the  Frank- 
lin Typewriter  Company.  It  is  shown  that  he  loaned  that  company  the 
sum  of  $10,000  at  or  about  the  time  that  agreement  was  made. 

We  will  assume,  for  all  the  purposes  of  this  case,  that  Mr.  Tower 
actually  advanced  the  $10,000,  and  that  he  intended  to  advance  it  only 
upon  the  security  of  bonds  to  be  issued  by  the  Franklin  Company, 
which  bonds  were  to  be  secured  by  a  chattel  mortgage.  Much  has  been 
said  in  argument  respecting  the  unconscionable  character  of  the  agree- 
ment made  between  the  lender  and  the  borrower,  but  it  is  unnecessary 
to  refer  particularly  to  the  terms  of  the  loan.  The  company  could  not 
plead  usury,  and  that  particular  topic  may  be  dismissed.  But  when 
the  money  was  paid  over  by  Mr.  Tower,  it  was  agreed  that  there 
should  be  deposited  with  David  A.  Tower,  a  nephew  of  the  defendant 
Tower,  30  bonds,  fully  executed  on  the  part  of  the  Franklin  Typewriter 
Company,  purporting  to  be  secured  by  a  mortgage,  and  in  each  of  the 
bonds  this  recital  was  contained: 

"This  bond  is  one  of  a  series  of  50  bonds  of  like  amount,  tenor  and  date, 
amounting  in  the  aggregate  to  $50,000  and  secured  by  a  first  mortgage  or  deed 
of  trust,  of  even  date  herewith,  duly  executed  and  delivered  by  said  Franklin 
Typewriter  Company  to  the  said  The  State  Trust  Company  as  Trustee,  con- 
veying to  the  said  Trustee  all  the  property,  patents,  rights,  royalties,  incomes 
and  franchises  now  owned  by  said  Franklin  Typewriter  Company  or  that  may 
hereafter  be  acquired  by  it  during  the  continuance  of  said  mortgage  or  deed  of 
trust" 

It  sufficiently  appears  that  the  chattel  mortgage  or  deed  of  trust  was 
fully  executed  by  the  Franklin  Typewriter  Company  in  pursuance  of  a 
resolution  of  the  board  of  directors  of  that  company,  and  assented  to 
by  its  stockholders.  When  that  deed  of  trust  or  mortgage — ^whatever 
it  may  be  called — was  executed  by  the  Franklin  Company,  it  was  not 
delivered  to  the  trustee  named  therein.  Such  named  trustee  did  not  ac- 
cept it,  but  it  was  delivered,  with  30  bonds,  to  David  A.  Tower,  who  was 
to  hold  the  same  until  the  secretary  of  the  Franklin  Company  gave 
notice  that  the  mortgage  should  be  put  upon  record.  The  evidence 
clearly  establishes  the  fact  that  Levi  L.  Tower,  who  advanced  the 
money  on  the  faith  of  receiving,  as  collateral,  bonds  to  be  secured  by  a 
chattel  mortgage,  was  a  party  to  the  deposit  of  the  mortgage  and  the 
bonds,  and  to  the  agreement  that  the  chattel  mortgage  was  not  to  be 
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put  on  file  until  the  secretary  of  the  Franklin  Company  indicated  that 
it  would  be  proper  to  do  so,  in  order  to  secure  Levi  L<.  Tower's  debt 
Here  it  becomes  important  to  notice  dates.  The  moneys  were  loaned  by 
the  plaintiff-  in  1899.  The  mortgage  security  was  not  filed,  and  the 
State  Trust  Company  never  accept^  the  trust;  but  on  December  18, 
1901,  the  Morton  Trust  Company,  successor  to  the  State  Trust  Com- 
pany, did  accept  the  trust,  and  the  mortgage  was  filed  on  the  same 
day.  A  petition  in  bankruptcy  against  the  Franklin  Company  was  filed 
March  11,  1902,  and  it  was  adjudged  a  bankrupt  June  6,  1902. 

Under  this  state  of  facts,  the  plaintiff,  as  trustee  in  bankruptcy  of 
the  Franklin  Company,  insists  that  he  is  entitled  to  the  fund,  and  to 
foreclose  the  defendants  from  making  any  claim  thereto.  The  plaintiff's 
contention  is  based  upon  section  67  "a"  and  "b"  of  the  bankruptcy  act, 
which  provides  as  follows : 

"(a)  Claims  which  for  want  of  record  or  for  other  reasons  would  not  have 
been  yalid  Hens  as  against  the  claims  of  the  creditors  of  the  bankrupt  shall 
not  be  liens  against  his  estate,  (b)  Whenever  a  creditor  is  prevented  from  en- 
forcing his  rights  as  against  a  lien  created  or  attempted  to  be  created  by  his 
debtor  who  afterwards  becomes  a  bankrupt,  the  trustee  of  the  estate  of  such 
bankrupt  shall  be  subrogated  and  he  may  enforce  such  rights  of  such  creditor 
for  the  benefit  of  the  estate."  Act  July  1, 1898,  c.  541,  30  Stat.  564  [U.  S.  Gomp. 
St  1901,  p.  3449]. 

It  is  evident  in  the  case  at  bar  that  Le\i  L.  Tower  intended  to  look 
to  a  chattel  mortgage  as  security  fcr  the  money  he  loaned  the  Franklin 
Company.  It  is  also  apparent  that  the  security  was  given  knd  was 
accepted,  not  at  the  time  originally  contemplated,  but  on  December 
18,  1901.  Whatever  may  be  said  with  reference  to  the  relations  of 
lender  and  borrower  before  December  18,  1901,  it  is  plain  that  at  that 
time  the  Morton  Trust  Company  accepted  the  trust,  put  the  chattel 
mortgage  on  record,  had  possession  of  the  bonds  to  be  delivered  to  Levi 
L.  Tower,  and  that  he,  according  to  his  own  testimony,  had  the 
mortgage  put  on  record.  That  constitiited  a  legal  security  of  a  chattel 
mortgage,  perfectly  good  as  against  the  debtor,  and  which  we  must  re- 
gard as  being  void  only  because  it  was  not  duly  recorded.  In  that 
view,  no  question  can  be  raised  by  Levi  L.  Tower  of  a  right  to  rely 
upon  an  equitable  lien.  He  had  his  legal  lien,  which  might  be  lost  for 
noncompliance  with  the  requirement  of  the  statute  relating  to  filing  it, 
but  nevertheless  it  was  accepted  by  him  as  a  legal  lien ;  and  if,  through 
his  own  neglect,  or  from  any  other  cause,  that  lien  becomes  unavailable, 
he  cannot  go  back  to  the  initiation  of  the  transaction,  and  claim  an 
equitable  lien  which  would  be  valid  as  against  the  trustee  in  bankruptcy 
or  the  creditors  he  represents. 

But  it  is  said  that  the  chattel  mortgage  or  trust  deed,  under  the  law 
of  the  state  of  New  York,  is  void  only  as  against  creditors  of  the  mort- 
gagor and  subsequent  purchasers  and  mortgagees  in  good  faith,  because 
it  was  not  filed  in  accordance  with  the  requirement  of  the  law,  and 
there  was  no  change  of  possession  of  the  property  mortgaged.  We 
suppose  it  will  not  be  disputed  that  the  trustee  in  bankruptcy  takes 
the  property  of  the  bankrupt  subject  to  all  liens  and  charges  against  it 
which  might  be  enforced  except  for  the  provisions  of  the  bankruptcy 
law.    There  is  an  apparent  conflict  in  the  decisions  of  the  courtA  of 
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this  State  respecting  the  effect  of  the  nonfiling  of  a  chattel  mortgage  in 
accordance  with  the  provisions  of  law  on  that  subject  In  Karst  v. 
Gane,  136  N.  Y.  316,  32  N.  E.  1073,  construction  was  given  to  the 
word  "creditors"  in  that  provision  which  declares  that,  unless  filed,  the 
chattel  mortgage  shall  be  absolutely  void  as  against  the  creditors  of  the 
mortgagor;  and  it  was  held  that  a  simple  contract  creditor  was  as 
much  within  the  protection  of  the  statute  as  a  creditor  whose  debt  had 
been  merged  in  a  judgment.  In  Stephens  v.  Perrine,  143  N.  Y.  480,  39 
N.  E.  11,  what  was  held  in  the  case  last  cited  seems  to  have  been  ap- 
proved on  that  proposition.  In  Stephens  v.  Meriden  Britannia  Co.,  160 
N.  Y.  180,  54  N.  E.  781,  73  Am.  St.  Rep.  678,  however,  it  seems  to  have 
been  held  that  where  the  chattel  mortgage  is  not  filed  as  required  by 
law,  and  not  accompanied  by  an  immediate  delivery  followed  by  an  ac- 
tual and  continued  change  of  possession  or  the  property  mortgaged, 
although  it  is  void  as  against  judgment  creditors  of  the  mortgagor,  it 
is  good  as  between  the  parties  tjiereto  and  creditors  at  large.  On  care- 
fully reading  that  case,  'we  are  inclined  to  the  view  that  what  was  in- 
volved there  was  only  a  question  of  the  right  to  maintain  a  suit  by  a 
receiver  under  peculiar  circumstances  relating  to  the  situation  of  the 
property.  But  even  if  we  assume  that  the  mortgage  would  be  void  as 
against  judgment  creditors  alone,  then  there  were  judgment  creditors 
of  the  Franklin  Company  at  the  time  the  mortgage  was  filed.  At  that 
time  judgments  had  been  entered  in  favor  of  Mr.  Edwards — one  of 
them  on  February  11,  1901,  and  the  other  on  December  16,  1901,  two 
days  before  the  filing  of  the  mortgage. 

The  present  bankruptcy  act  differs  in  some  respects  from  preceding 
enactments  of  that  character,  in  that  it  gives  to  the  trustee  in  bank- 
ruptcy, in  addition  to  the  rights  of  the  bankrupt,  and  the  authority  to  set 
aside  transfers  made  in  fraud  of  creditors,  the  right  which  creditors 
would  have  to  take  advantage  of  the  failure  to  file  or  record  a  mortgage 
or  other  instrument.  Here  the  right  of  a  judgment  creditor  to  resort  to 
the  property  covered  by  the  mortgage,  and  hence  to  its  proceeds,  has 
passed  to  the  plaintiff ;  and  we  are  of  opinion  that,  as  a  consequence, 
he  was  entitled  to  the  judgment  he  prayed  for. 

The  judgment  must  be  reversed  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event.  All  concur;  VAN  BRUNT,  P.  J.,  in 
result 


(96  App.  Dlv.  166.) 

PHILLIPS  et  al.  ▼.  KAHN  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department    July  13,  1904.) 

1.  Bankruptcy— Good-Faith  Liens— * 'Present  Consideration." 

Under  Bankr.  Act  July  1,  1898,  c.  541.  §  67d,  30  Stat  5(54  [U.  S.  Comp. 
St  1901,  p.  3449],  providing  that  "liens  given  or  accepted  in  good  faith  and 
not  In  contemplation  of  or  in  fraud  upon  this  act,  and  for  a  present  con- 
sideration, which  have  been  recorded  according  to  law,  •  •  •  shall 
not  be  affected  by  this  act"  where  an  owner  of  real  estate,  ahrea<3y  in- 
debted to  a  person  for  borrowed  money,  on  his  note  becoming  due,  pro- 
cured from  the  same  person  an  additional  sum  by  executing  a  bond  and 
mortgage  on  his  real  estate  as  security,  the  note  being  surrendered — the 

If  1.  See  Bankruptcy,  vol.  6,  Ceirt,  Dig.  §  259. 
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transactioii  being  in  good  faltU,  without  knowledge  of  the  inaolyency  of 
the  mortgagor  at  the  time  of  the  execution  of  the  mortgage — ^the  subse- 
quent bankruptcy  of  the  mortgagor  did  not  affect  the  mortgage  lien;  the 
mortgage  haying  been  recorded  the  day  after  its  execution,  87  days  prior 
to  the  mortgagee  being  adjudged  a  bankrupt 

Appeal  from  Special  Term,  New  York  County. 

Foreclosure  proceedings  by  Lewis  J.  Phillips  and  another,  as  trustees 
under  the  will  of  Matilda  Phillips  for  Henry  Phillips,  against  Isaac 
Kahn,  Max  Radt,  trustee  in  bankruptcy  of  Abraham  M.  Eisenberg,  and 
others.  From  an  order  confirming  a  report  of  the  referee  appointed  in 
surplus  proceedings,  awarding  the  surplus  moneys  to  Bertha  Kahn, 
Radt  appeals.     Affirmed. 

Argued  before  VAN  BRUNT,  P  J  ,  and  HATCH,  McLAUGHLIN, 
PATTERSON,  and  O'BRIEN,  JJ. 

I.  Gainsburg,  for  appellant. 
E.  Jacobus,  for  respondents. 

VAN  BRUNT,  P.  J.  It  appears  that  the  claimant,  respondent  Ber- 
tha Kahn,  held  a  third  mortgage  upon  premises,  subsequent  to  the  sec- 
ond mortgage  foreclosed  in  this  action,  in  the  sum  of  $2,500.  Abra- 
ham M.  Eisenberg,  the  mortgagor,  in  January,  1903,  borrowed  from 
the  respondent  $1,400-,  and  on  the  15th  day  of  April  an  additional  sum  of 
$600,  making  a  total  of  $2,000,  for  which  amount  she  received  a  note. 
At  maturity,  payment  was  demanded;  and  Eisenberg  offered  either 
to  pay,  or,  if  Bertha  Kahn  would  advance  an  additional  sum  of  $500, 
less  interest  due  on  the  notes,  he  would  give  her  a  mortgage  of  $2,500. 
The  bond  and  mortgage  were  duly  executed  and  delivered  on  the  6th 
of  August,  1903,  and  shortly  thereafter  the  note  given  for  the  $2,000 
was  returned  to  Eisenberg.  On  the  7th  of  August  the  mortgage  was  re- 
corded in  the  office  of  the  clerk  of  the  county  of  New  York.  On  the  2d 
of  November,  1903,  the  mortgagor  was  adjudged  an  involuntary  bank- 
rupt, and  the  appellant  was  appointed  trustee. 

The  referee  finds,  and  the  finding  is  supported  by  the  evidence,  that 
at  the  time  of  the  execution  and  delivery  of  the  $2,500  mortgage  the 
respondent  had  no  knowledge  or  information  or  reasonable  cause  to  be- 
lieve that  the  mortgagor  was  insolvent,  and,  further,  that  there  was  no 
evidence  that  Eisenberg  was  insolvent  and  unable  to  pay  his  debts  at 
the  time  of  the  execution  and  delivery  of  the  mortgage.  It  is  claimed 
upon  the  part  of  the  appellant  that  the  learned  referee  and  the  counsel 
for  the  respondent  have  mistaken  the  provision  of  the  bankruptcy  law 
under  which  the  trustee  in  bankruptcy  claims  that  the  mortgage  has  not 
a  lien,  as  against  him,  except  for  the  $441.77  cash  which  was  actually 
advanced  at  the  time  of  the  execution  of  the  mortgage,  and  that  he 
does  not  rely  upon  either  section  60  or  section  67e  (Act  July  1,  1898,  c. 
541,  30  Stat  662,  564  [U.  S.  Comp.  St.  1901,  pp.  3445,  3449]),  read 
separately  or  together,  but  claims  his  rights  under  the  provisions  of 
section  67d.    That  provision  reads  as  follows : 

"Liens  given  or  accepted  In  good  faith  and  not  in  contemplation  of  or  in 
fraud  upon  this  act,  and  for  a  present  consideration,  which  have  been  recorded 
according  to  law,  if  record  thereof  was  necessary  in  order  to  impart  notice, 
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shall  not  be  affected  by  this  act."    Act  July  1,  1898,  c.  541,  80  Stat  564  [U. 
S.  Ck)mp.  St  1901,  p.  3449]. 

The  appellant  claims  that  the  only  present  consideration  which  was 
received  was  the  $441.77  paid  in  cash,  as  above  stated.  It  may  be  very 
well  argued,  and  the  fact  was  probably  so,  that  the  mortgagor  would 
not  have  given  a  mortgage,  had  not  he  received  the  cash  payment,  and 
the  mortgagee  would  not  have  loaned  the  cash  and  accepted  the  mort- 
gage, had  not  the  previous  indebtedness  been  considered.  If  so,  there 
was  present  consideration  for  the  whole.  And  besides,  it  appears  that 
she  surrendered  the  $2,000  note,  and  thus  there  was  the  surrender  of 
a  present  consideration  that  certainly  affected  the  balance  over  and 
above  the  $441.77  paid  in  cash. 

We  think,  therefore,  that,  whatever  view  is  taken  of  the  case,  there 
was  a  present  consideration  which  made  the  mortgage  a  valid  lien, 
and  that  the  order  should  be  affirmed,  with  costs.    All  concur. 


ELTING  ▼.  GILLETTE  CLIPPING  MACHINE  CO. 
(Supreme  Court,  Appellate  Division,  First  Department    July  13,  1904.) 

1.  Bill    op    Particulars— Sufpicienct— Pacts    within    Opposite    Pabtt's 

Knowledge. 

In  an  action  to  recover  a  percentage  of  the  profits  of  defendant's  busi- 
ness, as  compensation  for  services  rendered  under  a  contract;  plaintiff's 
bill  of  particulars  was  founded  upon  the  showing  of  defendant's  books 
as  to  the  amount  of  business  done.  Held,  that  defendant  was  not  entitled 
to  a  further  bill  of  particulars  as  to  the  details  of  such  transactions,  inas- 
much as  all  this  information  ^could  be  derived  from  its  own  books. 

2.  Sake. 

In  an  action  to  recover  a  percentage  of  the  profits  of  defendant's  busi- 
ness under  a  contract  entitling  plaintiff  to  such  percentage  for  his  serv- 
ices as  foreman,  plaintiff's  bill  of  particulars  stated  that  each  year  the 
contract  existed  a  certain  amount  of  business  was  done,  over  and  above 
that  credited  in  defendant's  expense  book.  Held,  that  defendant  was  en- 
titled to  a  further  bill  of  particulars  as  to  such  amounts. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  William  H.  Elting  against  the  Gillette  Clipping  Machine 
Company.  From  an  order  directing  plaintiff  to  furnish  a  bill  of  par- 
ticulars, he  appeals.    Modified. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGHUN, 
PATTERSON,  and  O'BRIEN,  JJ. 

M.  H.  Harris,  for  appellant 
J.  T.  Booth,  for  respondent   . 

PATTERSON,  J.  This  appeal  is  from  an  order  requiring  the  plain- 
tiff to  furnish  an  additional  bill  of  particulars.  The  action  was  brought 
to  recover  the  sum  of  $50,000,  which  the  plaintiff  alleges  was  retained 
by  the  defendant  corporation,  but  which  was  due  him  under  an  ag^ree- 
ment  with  the  defendant  by  which  he  was  entitled  to  25  per  cent,  of 
the  profits  of  the  business  of  the  corporation,  in  lieu  of  salary  for  serv- 

T 1.  See  Pleading,  vol.  39,  Cent.  Dig.  §  972. 
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ices  rendered  as  foreman  of  the  factory  of  the  defendant,  which  was 
engaged  in  the  business  of  manufacturing  horse  clipping  machines. 
The  plaintiflf  was  required  by  an  order  to  serve  a  bill  of  particulars, 
and  he  did  serve  such  a  bill,  but  it  was  after  an  inspection  of  the  books 
of  the  corporation  which  had  been  ordered  by  the  court  The  bill  of 
particulars  thus  furnished  was  made  up  from  the  books  of  the  defend- 
ant after  such  inspection.  There  is  no  dispute  that  the  .plaintiff  is  en- 
titled to  25  per  cent,  of  the  profits  of  the  business  of  the  corporation, 
as  compensation  for  his  services  in  conducting  the  manufacturing 
branch  of  the  business.  The  bill  of  particulars  originally  served,  as 
said  before,  was  made  up  from  an  inspection  of  the  defendant  s  books ; 
and  the  motion  for  a  further  bill  is  really  predicated  upon  the  ground 
of  the  generality,  and  hence  insufficiency,  of  the  items  in  the  bill  of 
particulars  as  served.  Upon  an  examination  of  that  bill,  we  find  that 
there  is  nothing  contained  therein  which  requires  greater  elaboration 
or  entry  into  details,  except  as  hereinafter  referred  to.  It  is  apparent 
that  everything  contained  in  the  bill  of  particulars,  with  the  exceptions 
to  be  pointed  out,  the  defendant  can  ascertain  from  its  own  books. 
The  items  referred  to  are  of  alleged  false  entries  and  false  charges,  and 
the  defendant  must  know  of  those 'entries,  and  whether  they  are  false 
or  not.  But  tfiere  are  in  the  bill  of  particulars,  as  served,  certain 
items  in  respect  of  which  a  further  bill  should  be  required.  The 
plaintiflF's  right  to  26  per  cent  depends  upon  the  amount  of  business 
done;  and  in  the  bill  of  particulars,  as  served,  there  are,  as  to  each 
year  during  which  the  contract  existed,  statements  that  an  amount  of 
business  was  done  over  and  above  that  credited  in  the  expense  book 
of  the  defendant  corporation — as,  for  instance,  for  the  first  year,  $45,- 
S78.87;  for  the  second  year,  $21,679.57 ;  for  the  third  year,  $29,125.87 ; 
for  the  fourth  year,  $30,374.73 ;  for  the  fifth  year,  $33,756.44 ;  for 
the  sixth  year,  $14,244.73 ;  for  the  seventh  year,  $22,633.63.  Those 
items  indicate  a  claim  that  much  business  was  done  over  and  above 
what  appears  on  the  books  of  the  corporation,  and  hence  the  knowledge 
thereof  cannot  be  obtained  by  the  defendant  from  its  own  books.  The 
inference  fairly  is  that  these  amounts  do  not  appear  upon  the  books 
of  the  corporation,  and  the  defendant  is  entitled  to  know  the  items  of 
those  several  charges,  and  how  that  much  of  the  bill  of  particulars  is 
made  out. 

The  order  should  therefore  be  modified  by  requiring  the  plaintiff  to 
furnish  only  a  bill  of  particulars  of  the  several  claims  as  to  the  amount 
of  business  done  over  and  above  what  is  charged  in  the  expense  book 
of  the  corporation ;  and,  as  thus  modified,  the  order  should  be  affirmed, 
without  costs.    All  concur. 
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(96  App.  Div.  870.) 

ANDERSON  y.  ABEEL. 

(Supreme  Court,  Appellate  Division,  First  Department    July  13,  1904.) 

I.  Pbocess— Mods  and  Sufficiency  of  Sebvicb. 

On  motion  for  the  vacation  of  a  judgment  for  non-servlce  of  summons, 
it  appeared  that  the  alleged  service  was  had  while  defendant  was  In  the 
custody  of  two  police  officers,  being  taken  through  a  dense  crowd  anxious 
to  speak  with  him;  that  one  of  defendant's  hands  was  handcuffed;  that 
he  carried  a  grip  in  the  other  hand;  that  the  process  server  pressed 
through  the  crowd,  inquired  for  defendant,  and,  upon  being  told  that  the. 
prisoner  was  he,  started  towards  him,  both  the  defendant  and  the  officers 
thinking  that  he  intended  to  assault  defendant,  so  that  one  officer  pushed 
hin>  back.  Defendant  testified  that  he  did  not  hear  anything  said, 
and  that,  though  he  noticed  that  a  paper  was  dropped,  he  did  not  know 
what  it  was;  and  the  affidavit  of  the  officer  stated  that  the  process  server, 
on  learning  who  defendant  was,  stated  that  he  was  a  deputy  sheriff,  but 
that  he  did  not  hear  him  say  anything  further.  The  summons  was  In 
fact  dropped  on  the  floor  and  picked  up  by  one  of  the  officers,  who  put 
It  in  defendant's  overcoat  pocket,  where  it  remained  until  defendant  was 
taken  to  the  station,  but  it  did  not  appear  that  defendant  ever  saw  it 
The  affidavit  of  the  process  server  stated  that  he  told  defendant  that  the 
paper  was  a  summons,  and  held  it  near  defendant's  hands,  where  he  could 
take  it,  and  that  he  slipped  the  paper  between  the  lapels  of  the  defendant's 
outer  and  under  coat,  but  did  not  deny  that  there  was  a  large  crowd  at- 
tempting to  get  near  defendant,  or  that  his  effort  was  forcibly  repulsed 
by  the  officer.  Held,  that  there  was  no  service  within  Code  Civ.  Proe. 
§  426,  providing  that  personal  service  must  be  made  by  delivering  a  copy 
of  the  summons  to  the  defendant  in  person. 

O'Brien,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Eleanor  L.  Anderson  against  James  N.  Abeel.  Plaintiff 
had  judgment  by  default,  and,  from  an  order  denying  a  niotion  to 
vacate  the  judgment  for  nonservice  of  the  summons,  defendant  ap- 
peals.   Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  MduAUGHI^IN, 
O'BRIEN,  and  LAUGHLIN,  JJ. 

Jesse  Stearns,  for  appellant. 
William  D.  Sperberg,  for  respondent 

HATCH,  J.  It  appears  by  the  moving  papers  that  the  plaintiflF 
has  obtained  a  judgment  against  the  defendant  by  default  for  $75,- 
052.40,  based  upon  a  complaint  for  breach  of  a  contract  to  marry.  In 
support  of  the  motion  to  vacate  and  set  aside  the  service  of  the  sum- 
mons, it  is  made  to  appear  that  a  few  days  prior  to  the  5th  day  of 
February,  1904,  the  defendant  was  taken  under  extradition-  proceed- 
ings from  the  Dominion  of  Canada  to  the  city  of  Buffalo.  Arriving 
at  this  place,  he  was  delivered  to  Michael  W.  Collins,  a  detective  ser- 
geant of  the  police  force  of  the  city  of  New  York,  who  held  a  bench 
warrant  against  him,  issued  upon  an  indictment  for  forgery.  Collins 
immediately  proceeded  with  the  defendant  over  the  New  York  Central 
Railroad  to  the  city  of  New  York,  where  they  arrived  upon  the  even- 
ing of  the  same  day.  Prior  to  removing  the  defendant  from  the  train 
at  the  Grand  Central  Station,  Collins  placed  a  handcuff  upon  the  de- 
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fendant's  right  hand,  and  also  took  hold  of  defendant's  right  arm. 
The  latter  had  a  hand  bag  which  he  carried  in  his  left  hand.  As  they 
walked  through  the  station  they  were  met  by  First  Detective  Sergeant 
Vallely,  who  thereafter  accompanied  them,  walking  close  to  defendant's 
left  side.  As  they  proceeded,  they  were  met  by  several  newspaper  re- 
porters and  a  large  crowd  of  people.  As  the  detectives  hurried  the 
defendant  along,  a  man  broke  through  the  crowd  and  asked  "if  the 
defendant  was  Abeel,"  and  was  informed  that  he  was.  Defendant 
testified  that  thereupon  a  man  sprang  in  front  of  Detective  Vallely 
and  thrust  some  paper  towards  him :  whether  it  touched  him  or  not, 
he  could  not  say ;  that  the  paper  fell  immediately  to  the  floor,  and  de- 
ponent did  not  see  it  afterwards ;  that  the  party  who  thrust  the  paper 
towards  him  said  nothing  which  he  could  hear,  and  gave  him  no  in- 
formation as  to  the  contents  of  the  paper,  or  as  to  what  it  was ;  that 
he  did  not  know  of  his  own  knowledge  at  any  time  what  the  paper 
contained ;  that  when  the  man  thrust  the  paper  towards  him  he  thought 
he  was  atx>ut  to  be  assaulted ;  and  that  Detective  Vallely  pushed  the 
person  away,  and  he  immediately  disappeared  from  defendant's  view. 
Vallely  testified  to  meeting  Collins  and  the  defendant  at  the  station; 
that  defendant  had  a  handcuff  on  his  right  hand,  and  Collins  had  hold 
of  his  right  arm  or  hand ;  that  he  took  a  position  on  his  left  side,  and 
walked  as  rapidly  as  possible  for  a  street  car ;  that  there  was  a  large 
number  of  people  present,  who  crowded  around  the  party  and  accom- 
panied them  through  the  station,  striving  to  get  an  opportunity  to  con- 
verse with  the  defendant ;  that  as  they  were  walking  in  this  manner  a 
man  suddenly  broke  through  the  crowd,  thrust  his  hand  in  front  of 
deponent,  and  in  the  direction  of  Abeel ;  "that  deponent  thought  at 
the  time  that  an  assault  was  being  made  upon  Abeel,  and  immediately 
pushed  the  party  violently  away ;  that  as  he  did  so  he  saw  a  paper  fall 
between  deponent  and  said  Abeel ;  whether  the  said  paper  touched  tHe 
person  of  said  Abeel  he  does  not  know,  but  thinks  not;  that  de- 
ponent picked  up  the  paper,  and  put  it  in  the  outside  pocket  of  Abeel's 
overcoat;  that  this  deponent  did  not  know  what  the  paper  contained, 
and  did  not  inform  Abeel  that  he  had  put  the  paper  in  his  pocket,  and, 
as  far  as  this  deponent  knows,  Abeel  was  not  informed  that  the  paper 
was  put  in  his  pocket ;  that  the  person  who  thrust  his  hand  in  the  direc- 
tion of  Abeel  said,  Is  this  Abeel?'  deponent  said  'yes,'  and  he  said,  *I 
am  a  deputy  sheriff,'  and  deponent  heard  him  say  nothing  further, 
and  knows  that  if  he  spoke  anything  loud  enough  for  Abeel  to  have 
heard  him  this  deponent  certainly  would  have  heard  him;  that  this 
deponent  did  not  see  the  person  who  thrust  his  hand  toward  Abeel 
as  aforesaid  again."  Vallely  further  testified  that  they  proceeded  to  the 
Mulberry  Street  Station,  and  immediately  thereafter  he  was  called 
upon  by  John  M.  Parker,  Jesse  Stearns,  and  M.  S.  Lynch,  and  that 
Parker  asked  deponent  about  the  paper  which  he  picked  up  at  the  rail- 
road station.  Deponent  replied  "that  he  did  not  know  what  the  paper 
was,  but  that  he  (deponent)  had  put  it  in  Abeel's  overcoat  pocket,  and 
on  request  by  the  said  Parker  deponent  produced  the  overcoat,  and  the 
said  Parker  took  a  paper  from  one  of  the  pockets  of  the  said  coat; 
deponent  did  not  learn  what  the  paper  was,  or  its  contents,  and,  so 
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far  as  deponent  knows,  the  said  Abeel  was  not  advised  as  to  what  the 
paper  was,  or  what  its  contents  were ;  that  the  last  deponent  saw  of  the 
paper  was  in  the  hands  of  John  M.  Parker  at  the  said  Mulberry  Street . 
Station."  As  to  what  occurred  at  the  time  of  the  attempted  service, 
this  affiant  was  corroborated  by  the  affidavit  of  Collins,  and  also  by  the 
affidavits  of  Parker,  Lynch,  and  Steams.  As  to  what  transpired  at  the 
Mulberry  Street  Station,  the  three  last-named  affiants  corroborate  in 
detail  the  statement  made  by  Vallely,  and  the  further  statement  by 
these  witnesses  is  that  Parker  took  and  kept  possession  of  the  paper; 
that  it  purported  to  be  a  copy  of  a  stmimons  in  an  action  brought  in 
the  New  York  Supreme  Court,  in  which  Eleanor  Anderson  was 
named  as  plaintiff  against  the  defendant ;  that  Parker  did  not  deliver 
the  paper  to  Abeel,  nor  inform  him  of  its  contents. 

It  is  evident  that  this  transaction  did  not  constitute  a  good  service 
of  the  summons.  Section  426  of  the  Code  of  Civil  Procedure  provides 
that  personal  service  of  the  summons  upon  a  defendant  must  be  made 
by  delivering  a  copy  thereof  within  the  state  to  the  defendant  in  per- 
son. Courts  in  construction  of  this  provision  have  held  that  in  some 
substantial  form  the  party  is  to  be  apprised  of  the  fact  that  service  is 
intended  to  be  made,  and  be  informed  generally  of  what  is  going  on 
against  him,  that  he  may  have  knowledge  and  an  opportunity  to  defend. 
Hiller  v.  B.  &  M.  R.  R.  Co.,  70  N.  Y.  223.  This  must  be  done  in  an 
orderly  manner.  If  the  defendant  seeks  to  avoid  the  service,  the  paper 
may  be  placed  upon  his  person,  or  it  may  be  dropped  near  to  him  and 
his  attention  called  to  the  proceeding  and  the  fact  that  service  is  in- 
tended. Wright  V.  Bennett,  30  Abb.  N.  C.  65,  note.  In  some  form  these 
acts  must  be  done  in  order  to  effect  a  good  service.  Beekman  v.  Cutler, 
2  Code  Rep.  51 ;  Correll  v.  Granget",  12  Misc.  Rep.  209,  34  N.  Y.  Supp, 
25.  A  person  may  not  assault  another  in  order  to  effect  service,  and 
papers  violently  thrust  upon  the  person,  even  though  the  act  may  con- 
vey some  information  to  the  party  intended  to  be  served,  is  not  good 
service,  and  will  be  held  void.  Davison  v.  Baker,  24  How.  Prac.  39. 
It  is  evident  in  this  case  that  good  service  was  not  made.  The  de- 
fendant was  handcuffed  on  one  side  to  a  detective,  was  carrying  a  bag 
in  his  other  hand,  and  accompanied  by  a  detective  upon  that  side.  He 
was  physically  unable  to  take  the  papers,  had  they  been  presented  to 
him  in  the  most  orderly  manner.  The  proofs  submitted  in  the  moving 
papers  coming  from  disinterested  persons  show  that  the  act  of  the 
process  server  amounted  in  substance  to  an  assault.  It  is  apparent  that 
the  defendant  was  incumbered  by  handcuff  and  bag;  that  he  was  be- 
ing hustled  along  by  the  detectives ;  that  reporters  were  making  vig- 
orous and  persistent  attempts  to  interview  him,  and  a  crowd  of  people 
was  following  and  surrounding  him.  Under  these  circumstances  it  is 
evident  that  a  plain  statement  was  necessary  in  order  to  possess  the 
defendant  of  knowledge  of  what  the  process  server  was  trying  to  do, 
and  it  is  clear  that  both  in  Abed's  mind,  and  in  the  minds  of  the  de- 
tectives in  whose  custody  he  was,  an  attempt  was  made  to  assault  him 
when  the  process  server  burst  through  the  crowd.  The  act  of  the  pro- 
cess server,  and  the  immediate  resistance  by  the  custodian  of  the  defend- 
ant, speak  with  more  force  than  words  of  the  character  of  the  act 
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and  the  impression  produced,  and  it  convinces  us  that  the  transaction 
assumed  the  appearance  of  an  attempted  assault  rather  than  tlie  orderly 
service  of  a  paper.  It  is  clear  beyond  controversy  that  Abeel  did  not 
know  at  that  time,  nor  for  some  time  after,  that  any  service  had  been 
made  or  attempted  to  be  made  upon  him,  and  only  had  knowledge  of 
what  the  whole  transaction  meant  by  what  he  was  subsequently  in- 
formed. 

In  answer  to  this  case,  the  respondent  submits  three  affidavits  of 
the  process  server,  in  one  of  which  he  makes  the  formal  statutory 
proof  required,  and  in  the  other  two  he  gives  his  version  of  how  the 
service  was  effected.  He  corroborates  Ae  statements  respecting  the 
custody  of  the  defendant  by  the  detectives  at  the  time  he  met  them, 
and  further  says  that  when  he  met  the  trio  he  "asked  the  defendant 
herein  if  he  were  James  Abeel,  whereupon  defendant  herein  made  no 
reply  and  drew  back,  and  Detective  Vallely  said,  'Yes,  this  is  Abeel/ 
Immediately  whereupon  your  deponent  said,  *I  have  a  Supreme  Court 
summons  for  you,'  at  the  same  time  looking  down  towards  the  defend- 
ant's hands,  and  holding  the  copy  of  the  summons  opposite  where  the 
hands  of  the  said  Abeel  were  hanging,  so  as  to  allow  the  defendant  here- 
in to  take  same.  The  defendant  did  not  take  the  said  paper  as  it  was 
held  out  to  him,  and  thereupon  your  deponent  placed  the  said  copy  of  the 
summcHis,  without  force  or  violence  of  any  kind  whatever,  upon  the 
defendant's  person,  slipping  it  between  the  lapels  of  his  outer  and 
under  coat  Thereupon  Abeel  again  moved  forward,  and  as  he  did  so 
the  said  copy  of  the  summons  fell  to  the  ground,  and  the  same  was 
picked  up  by  Sergeant  Detective  Vallely,  who,  after  looking  at  the 
same,  took  it  up  and  put  it  into  the  defendant's  pocket."  The  second 
affidavit  does  not  add  anything  to  this.  The  statement  contained  in 
this  affidavit — and  it  was  evidently  so  intended — conveys  the  impres- 
aon  that  Abeel's  hands  were  hanging  down  unincumbered,  and  that 
he  might  have  taken  the  summons.  Such  condition  is  overwhelmingly 
disproved.  With  the  handcuff  upon  one  side,  held  by  an  officer,  and 
the  bag  upon  the  other  side,  with  his  person  guarded  by  an  officer, 
makes  it  plainly  evident  that  he  could  not  physically  have  taken  the 
paper,  at  least  without  difficulty.  The  affidavit  of  the  process  server 
reads  as  though  there  were  no  surrounding:  conditions  which  prevented 
him  from  stopping  the  procession  and  effecting  the  service  in  the 
most  orderly  manner.  That  there  was  a  lar^e  crowd,  newspaper 
reporters  and  others,  striving  to  get  near  the  defendant,  the  process 
server  does  not  deny;  that  his  action  was  forcibly  repulsed  bv  the 
detective  who  thrust  him  back  remains  uncontradicted;  and  Parker 
states  in  his  affidavit  that  when  he  whs  so  thrown  back  he  said,  "It 
is  all  ris:ht,  I  touched  his  person."  Evidently  that  was  what  he  ac- 
corpplished,  and  all  that  he  accomplished,  as  the  defendant  was  hur- 
ried throujBfh  the  crowd.  Manifestly  this  is  not  such  service  as  the 
law  contemplates,  and,  however  reprehensible  Abeel's  action  may  have 
been  in  other  respects,  it  does  not  deprive  him  of  his  legal  rights,  and 
those  riehts  entitle  him  to  be  properly  served  with  process  in  order 
to  authorize  the  enforcement  of  a  claim  against  him.  The  overwhelm- 
ing proof  in  this  case  shows  that  that  has  not  yet  been  done,  for  which 
88  N.Y.S.— 17 
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reason  the  order  should  be  reversed,  with  $10  costs  and  disbursements, 
and  the  motion  granted,  with  $10  costs.  All  concur,  except  O'BRIEN, 
J.,  who  dissents. 


(96  App.  Div.  319.) 

CROWLEY  V.  JOHNSTON  et  al. 

(Supreme  CJourt,  Appellate  Division,  First  Department    July  13,  1W4.) 

1.  Limitations— Actions  on  Contract. 

An  action  to  recover  damages  for  breach  of  contract  in  failing  to  record 
a  mortgage  which  had  been  left  by  plaintiff  with  defendant  for  record,  in 
which  the  complaint  did  not  allege  fraud,  or  any  breach,  save  sucb  as 
arose  out  of  defendant's  omission  to  comply  with  the  agreement  to  record, 
was  one  for  damages  resulting  from  a  breach  of  contract^  which  falls  with- 
in Code  Civ.  Proc.  §  382,  subd-  S,  providing  that  actions  to  recover  daiQ- 
ages  for  injury  to  property  or  personal  injury,  except  when  a  different 
period  is  expressly  provided,  must  be  commenced  within  six  years. 

2.  Same— Accrual  of  Cause  of  Action. 

A  cause  of  action  for  breach  of  a  contract  to  record  a  mortgage  accraes 
on  the  failure  of  defendant  to  record  the  mortgage,  irrespective  of  the 
question  of  demand,  which  is  not  necessary  to  support  the  action,  or  dis- 
covery of  defendant's  default. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Henry  S.  Crowley  against  Edward  W.  S.  Johnston  and 
another.  From  a  judgment  for  defendants,  plaintiff  appeals.  Af- 
firmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGHLIN, 
PATTERSON,  and  O'BRIEN,  JJ. 

Charles  Strauss,  for  appellant. 
Eugene  D.  Hawkins,  for  respondents. 

HATCH,  J.  The  complaint  herein  avers  a  cause  of  action  for  the 
breach  of  a  contract,  in  failing  to  record  a  mortgage  which  had  been 
left  by  the  plaintiff  with  the  defendants  for  record.  There  are  no 
averments  of  fraud  contained  in  the  complaint,  or  of  any  other  breach, 
save  such  as  arises  out  of  the  omission  by  the  defendants  to  comply 
with  their  agreement  to  record.  The  action,  therefore,  is  one  to  recover 
damages  resulting  from  a  breach  of  contract.  Carr  v.  Thompson,  87 
N.  Y.  160.  Upon  the  trial,  plaintiff  gave  evidence  tending  to  estab- 
lish that  he  was  the  owner  of  a  mortgage  which  was  a  security  for  the 
payment  of  $9,000;  that  he  left  the  same  with  the  defendants  to  be 
recorded  on  or  about  the  27th  day  of  August,  1890 ;  that  at  the  time 
of  leaving  the  mortgage  he  told  the  defendants  to  have  the  same 
recorded  at  once,  and  to  return  it  to  him,  or  keep  it  in  their  safe  for 
him.  It  is  admitted  by  the  defendants  that  the  mortgage  was  left 
with  them,  and  that  it  was  not  recorded  by  them.  Upon  February 
21,  1891,  a  mortgage  for  $25,000  was  given  upon  the  same  property, 
was  properly  recorded,  and  thereby  became  a  lien  upon  the  premises 
prior  to  the  unrecorded  mortgage  of  the  plaintiff.  The  recorded  mort- 
gage was  subsequently  foreclosed,  and  resulted  in  a  total  extinction  of 
plaintiff's  mortgage  as  a  security  upon  the  premises.  The  answer 
of  the  defendants  admits  that  they  had  the  mortgage  in  their  posses- 
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sion  until  November  14,  1895,  upon  which  date  it  was  surrendered  to 
the  plaintiff  upon  his  demand  therefor.  Defendants  gave  evidence 
tending  to  establish  that  plaintiff  left  the  mortgage  with  them,  with 
a  written  direction  not  to  record  the  same,  but  to  keep  it  until  further 
directions  were  given.  This  written  order  was  signed  by  the  plaintiff, 
and  was  introduced  in  evidence  upon  the  trial.  The  further  testimony 
of  the  defendants  also  tended  to  show  that  upon  the  16th  day  of 
March,  1891,  they  wrote  the  plaintiff,  requesting  to  be  informed  if  he 
wished  at  that  time  to  have  this  mortgage  recorded;  that  they  re- 
ceived no  reply  from  him  in  answer  thereto.  The  plaintiff  denied  that 
he  told  the  defendants  to  keep  the  mortgage  unrecorded,  denied  that 
he  ever  signed  a  direction  to  so  keep  it,  and  also  denied  having  re- 
ceived any  letter  from  the  defendants,  asking  if  he  wished  to  have  the 
mortgage  recorded,  after  it  was  left  with  them.  At  the  close  of  the 
case  the  court  directed  a  verdict  dismissing  the  complaint  upon  the 
ground  that  the  cause  of  action  was  barred  by  the  statute  of  limita- 
tions. That  defense  was  pleaded  in  the  answer.  It  appeared  that 
this  action  was  not  commenced  until  the  17th  day  of  May,  1897. 

The  plaintiff,  upon  this  appeal,  contends  that  this  ruling  was  error, 
and  claims  that  the  statute  of  limitations  did  not  commence  to  run 
until  he  made  discovery  of  the  defendants'  neglect  to  record  the  mort- 
gage as  they  had  been  directed  to  do,  and  that  such  discovery  was  only 
made  about  two  years  before  the  commencement  of  this  action.  The 
contention  of  the  appellant  cannot  be  sustained.  The  case  falls  within 
subdivision  3  of  section  382  of  the  Code  of  Civil  Procedure,  which 
reads,  "An  action  to  recover  damages  for  an  injury  to  property,  or  a 
personal  injury,  except  in  a  case  where  a  different  period  is  expressly 
provided  in  this  chapter,^'  must  be  commenced  within  six  years.  It  is 
not  important  whether,  in  technical  phrase,  this  cause  of  action  be 
deemed  one  for  an  injury  to  property,  or  for  an  injury  to  the  person. 
In  either  event  the  statute  runs,  and  the  cause  of  action  is  deemed  to 
have  arisen,  when  the  breach  resulting  in  the  damage  occurred,  and 
this  is  true  whether  the  ultimate  damage  is  sustained  at  that  time  or 
subsequent  thereto.  Northrop  v.  Hill,  57  N.  Y.  351,  356,  15  Am.  Rep. 
501;  Campbell  v.  Culver,  56  App.  Div.  591,  67  N.  Y.  Supp.  469.  The 
cases  relied  upon  by  the  appellant  do  not  apply  to  such  a  case.  In 
King  V.  Mackellar,  109  N.  Y.  215,  16  N.  E.  201,  the  action  was  for  a 
breach  of  faith  or  duty  by  an  agent  intrusted  with  the  moneys  of  his 
principal  for  investment.  It  was  held  that  such  case  fell  within  the 
provisions  of  section  410  of  the  Code  of  Civil  Procedure,  and  a  cause 
of  action  did  not  arise  until  a  dema^nd  was  made  for  the  return  of 
the  money.  It  was  at  that  time  that  the  breach  was  committed  which 
gave  rise  to  the  cause  of  action.  Such  case  has  no  application  to  the 
present  Carr  v.  Thompson,  9  Daly,  279,  affirmed  on  appeal  87  N. 
Y.  160.  The  other  cases  relied  upon,  bearing  upon  this  subject,  add 
no  strength  to  the  contention.  Decker  v.  Decker,  108  N.  Y.  128,  15 
N.  E.  307,  was  an  action  in  fraud ;  and  the  case  fell  within  subdivision 
5  of  section  382  of  the  Code,  which  provides  that  the  statute  does  not 
begin  to  run  until  the  discovery  by  the  plaintiff  of  the  facts  constituting 
the  fraud.    In  this  complaint  there  is  no  averment  of  fraud,  and  none 
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proven.  Therefore  the  cases  relied  upon  have  no  application.  Exkom 
V.  Exkorn,  1  App.  Div.  124,  37  N.  Y.  Supp.  68.  This  cause  of  action 
arose,  if  at  all,  when  the  defendants  failed  to  record  the  mortgage.  No 
demand  was  required  to  enable  the  plaintiff  to  maintain  an  action  for 
the  recovery  of  damages  for  that  breach,  and  the  statute  began  to 
run  contemporaneously  with  it 

Upon  the  merits  of  this  case,  it  is  quite  evident  that  the  plaintiff 
intended  to  subordinate  the  lien  of  his  mortgage  to  a  building-loan 
mortgage  which  it  was  expected  would  be  given  for  $145,000.  It 
was  conceded  that  the  original  mortgage  held  by  the  plaintiff  was  can- 
celed in  order  that  the  building-loan  mortgage  might  become  a  first 
lien.  The  first  mortgagee,  however,  only  advanced  $120,000,  still  leav- 
ing a  sum  to  be  raised  of  $25,000 ;  and  this  sum,  it  is  more  than  prob- 
able, was  represented  by  the  second  mortgage  for  the  $25,000,  the 
two  sums  making  the  amount  originally  contemplated.  As  it  was 
intended  to  subordinate  the  lien  of  plaintiff's  new  mortgage  to  this 
building  mortgage,  the  reason  is  apparent  why  the  defendants  did  not 
promptly  record  the  plaintiff's  mortgage;  but,  without  regard  to  the 
merits,  the  statute  of  limitations  is  now  a  conclusive  answer  to  the 
plaintiff's  claim. 

It  follows  that  the  judgment  should  be  affirmed,  with  costs.  All 
contur. 


(96  App.  Div.  296.) 

FRBIFELD  et  al.  T.  SIRE. 

(Supreme  Court,  Appellate  Division,  First  Department.    July  13,  1904.) 

1.  Injunction— Undbbtaking  fob  Continuance— DisiassAL. 

Where  an  undertaking  for  the  continuance  of  a  preUminary  Injunction 
provided  that  plaintiffs  should  pay  such  damages  as  might  be  sustained 
by  reason  of  the  injunction  if  the  court  finally  decided  that  plaintiffs  were 
not  entitled  thereto,  defendant  was  not  entitled  to  recover  damages  on  the 
undertaking  on  dismissal  of  the  action  under  a  stipulation  expressly  pro- 
viding that  there  was  no  adjudication  on  the  question  of  the  plaintiffs* 
right  to  the  injunction,  and  that  the  dismissal  should  not  prejudice  defend- 
ant's right  to  bring  an  action  against  plaintiffs  on  the  undertaking. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  George  Freifeld  and  another,  as  trustees,  against  Henry  B. 
Sire.  An  injunction  was  issued,  which  was  continued  until  trial,  upon 
plaintiffs'  giving  an  undertaking  to  respond  for  damages ;  and,  from  an 
order  granting  defendant's  motion  for  the  appointment  of  a  referee  to 
assess  the  damages,  plaintiffs  appeal.     Reversed, 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGHUN, 
PATTERSON,  and  O'BRIEN,  JJ. 

Charles  Gibson  Bennett,  for  appellants. 

Josiah  Canter,  for  respondent 

HATCH,  J.  The  action  in  which  this  proceeding  is  instituted  was 
commenced  April  14,  1902,  and  a  preliminary  injunction  was  issued, 
restraining  the  defendant  from  removing  certain  chattels  and  properties 
from  the  Casino  Theater.    The  preliminary  injunction  was  continued 
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until  the  trial  of  the  action  upon  plaintiffs  giving  an  undertaking  in 
the  sura  of  $25,000,  with  the  American  Surety  Company  as  surety.  The 
trial  was  commenced,  and  upon  the  second  day  thereof  was  discon- 
tinued, and  the  injunction  vacated,  by  the  consent  of  parties,  upon  the 
following  stipulation,  signed  by  their  respective  attorneys : 

"It  is  hereby  consented  that  this  action  be  discontinued  without  costs  to 
cither  party  as  against  the  other,  and  an  order  to  that  effect  be  entered  with- 
out further  notice,  and  that  the  Injunction  granted  herein  is  hereby  vacated 
and  set  aside.  It  being  understood  that  there  is  no  adjudication  on  the  ques- 
tion of  the  plaintiffs*  right  to  the  Injunction,  nor  of  any  of  the  questions  in- 
TolTcd  herein,  as  to  what  Is  personal  property,  or  what  formed  part  of  the 
realty,  or  the  ownership  thereto,  and  that  the  discontinuance  is  without  prej- 
udice to  the  rights  of  either  party,  and  without  prejudice  to  defendant's  right 
to  bring  an  action  against  the  plaintiffs,  and,  on  the  undertaking  given  herein 
to  continue  the  Injunction,  to  establish  his  rights  to  any  damage  claimed  by 
Urn  by  reason  of  the  injunction  granted  and  continued  herein." 

An  order  was  entered  on  this  stipulation  containing  four  provisions : 
First,  that  the  action  is  discontinued  without  costs  to  either  party  as 
against  the  other;  second,  that  the  injunction  granted  is  vacated  and 
set  aside;  third,  that  no  adjudication  has  been  had  of  the  plaintiffs' 
right  to  the  injunction  obtained  in  the  action,  or  as  to  what  is  personal 
property,  or  what  formed  part  of  the  realty,  or  the  ownership  thereto ; 
and,  fourth,  that  the  discontinuance  is  without  prejudice  to  the  rights 
of  either  party,  "and  without  prejudice  to  the  defendant's  right  to 
bring  an  action  against  the  plaintiffs  on  the  undertaking  given  here- 
in to  continue  the  injunction,  and  to  establish  his  rights  to  any  dam- 
ages claimed  by  him  by  reason  of  the  injunction  granted  and  continued 
herein."  After  the  entry  of  this  order  the  defendant  made  a  motion 
for  the  appointment  of  a  referee  to  assess  the  damages  which  he  claims 
to  have  sustained  by  reason  of  the  granting  of  the  undertaking.  The 
clause  of  the  undertaking  upon  which  he  claims  his  right  to  an  award 
of  damages  is  as  follows : 

"Plaintiffs  will  pay  the  defendant  so  enjoined  such  damages  not  exceeding 
the  before-mentioned  sum  as  he  may  sustain  by  reason  of  the  Injunction  if  the 
court  finally  decides  that  the  plaintiffs  were  not  entitled  thereto ;  such  dam- 
ages to  be  ascertained  and  determined  by  the  court,  or  by  a  referee  appointed 
by  the  court,  or  by  a  writ  of  inquiry  or  otherwise  as  the  court  shall  direct." 

Plaintiffs  contend  that  defendant  is  not  entitled  to  the  order  which 
has  been  granted,  for  the  reason  that  the  court  has  not  decided  that 
the  plaintiffs  were  not  entitled  to  the  injunction.  There  was  no  adju- 
dication on  the  question  of  the  plaintiffs'  right  to  the  injunction.  This 
was  the  express  language  of  the  stipulation,  and  was  embodied  in  the 
third  clause  of  the  order  entered  thereon.  The  defendant,  before  he 
can  proceed  against  the  sureties  in  the  undertaking,  is  required  to  bring 
himself  literally  within  its  terms.  As  there  was  no  adjudication  that 
plaintiffs  were  not  entitled  thereto  the  defendant  has  not  shown  a  case 
which  entitled  him  to  damages  by  the  terms  of  the  undertaking.  This 
rule  is  well  established.  ApoUinaris  Co.  v.  Venable,  136  N.  Y.  46,  32 
N.  E.  555;  Kelley  v.  McMahon,  32  Hun,  347.  While  it  is  not  in  all 
cases  necessary  that  a  formal  adjudication  declaring  that  the  plain- 
tiff is  not  entitled  to  the  undertaking  should  be  had,  yet,  before  an 
enforcement  will  be  permitted,  it  must  appear  that  the  proceedings  had 
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are  the  equivalent  of  such  a  result.  Pacific  M.  S.  Co.  v.  Toel,  85  N.  Y. 
646 ;  Lawton  v.  Green,  64  N.  Y.  326 ;  Vanderbilt  v.  Schreyer,  28  Hun, 
61.  What  has  been  held  to  constitute  an  equivalent  for  the  adjudication 
is  where  the  plaintiff,  ex  parte  and  without  the  consent  of  the  defend- 
ants, enters  an  order  vacating  the  injunction  and  discontinuing  the  ac- 
tion. So  if  the  case  was  dismissed  upon  the  application  of  the  defend- 
ant for  want  of  prosecution,  the  dismissal  may  be  treated  as  an  adjudi- 
cation of  the  right.  ApoUinaris  Co.  v.  Venable,  supra.  In  Palmer  v. 
Foley,  71  N.  Y.  106,  there  was  a  voluntary  stipulation  for  the  dis- 
continuance of  the  action  by  consent  of  all  the  parties,  and  an  order 
was  entered  carrying  that  agreement  into  effect,-  and  tlie  action  thus 
came  to  an  end.  It  was  claimed  that  such  action  constituted  an  equiva- 
lent to  an  adjudication  that  the  plaintiff  was  not  entitled  to  the  injunc- 
tion.   Judge  Folger,  in  disposing  of  such  question,  says : 

"It  is  claimed  that  this  Is  equivalent  to  the  court  finally  deciding  that  the 
plaintiff  was  not  entitled  to  the  injunction  order.  Cases  are  cited  which  al- 
most hold  to  that  effect.  I  will  not  name  them.  In  most  of  them  there  was 
some  action  of  the  court,  upon  the  validity  or  merit  of  the  injunction  order, 
adverse  to  the  plaintiff's  right  to  have  had  it  allowed.  The  plaintiff  after  such 
action  discontinued  of  his  own  motion,  and  presumably  in  consequence  thereof. 
In  none  of  them  was  the  discontinuance  a  matter  of  agreement  between  the 
parties  to  the  action." 

And  it  was  held  for  these  reasons,  among  others,  that  there  was  no 
breach  of  the  undertaking,  and  consequently  no  right  to  proceed  there- 
under. That  case,  upon  the  question  here  involved,  is  conclusive  of 
the  defendant's  right.  In  the  present  case  the  plaintiffs  were  most 
careful  to  show  that  no  adjudication  had  been  had,  and  none  in  fact 
was  had,  of  the  rights  of  the  plaintiffs  to  the  injunction,  in  any  form. 
The  right  reserved  in  the  stipulation  to  the  defendant  was  not  a  right  to 
enforce  the  undertaking.  It  provided  that  any  rights  which  he  had  un- 
der the  circumstances  should  not  be  prejudiced.  The  order  did  not 
enlarge  the  force  and  effect  of  the  stipulation.  Had  it  attempted  to  do 
so,  it  would  have  been  entered  without  authority.  As  there  had  been  no 
adjudication,  the  defendant  has  acquired  no  right  to  enforce  the  un- 
dertaking, because  there  was  no  breach  of  its  terms.  Consequently 
he  was  not,  and  could  not  be,  prejudiced  in  the  exercise  of  any  remedy 
to  enforce  any  right  which  he  possessed.  The  right  he  seeks  to  enforce 
never  existed,  and  the  oniy  effect  of  the  stipulation  and  order  was  ta 
save  such  rights  as  the  defendant  possessed  at  the  time  of  the  discon- 
tinuance ;  but  nothing  therein  operated  to  extend  to  the  defendant  any 
right  of  action,  or  to  prosecute  any  proceeding  in  the  enforcement  of 
any  right,  beyond  such  as  he  possessed  at  the  time  of  the  discontinuance, 
and,  as  he  then  possessed  no  right  to  enforce  this  undertaking,  he 
made  no  case  entitling  him  to  an  order  of  reference. 

In  Vanderbilt  v.  Schreyer,  supra,  relied  upon  by  the  defendant,  it  ap- 
peared that,  upon  an  application  by  the  defendant  prior  to  the  trial  of 
the  action,  the  court  dissolved  the  injunction;  and,  as  such  action  was 
subsequently  discontinued,  it  was  held  that  the  order  dissolving  the  in- 
junction became  operative  as  a  final  decision.  Here  nothing  of  the  kind 
occurred,  in  consequence  of  which  the  case  is  only  authority  for  the 
proposition  that  an  exception  exists  where  proceedings  have  been  had 


Digitized  by 


Google 


Sup.  Ct)     GABPENTBB  Y.  NEW  YOBK  EYENINO  JOX7BNAL  FUB.  OO.      263 

which  are  the  eqtdvalent  of  an  adjudication  that  the  plaintiff  is  not  en- 
titled to  the  injunction.    That  is  not  this  case. 

It  follows,  therefore,  that  the  order  should  be  reversed,  with  $10 
costs  and  disbursementSi  and  the  motion  denied,  with  $10  costs.  All 
concur. 

pe  App.  Div.  87a) 

CARPENTER  y.  NEW  YORK  EVENING  JOURNAL  PUB.  CO. 

(Snpreme  Court,  Appellate  Division,  First  Department    Jnly  18,  1904.) 

L  LlBEI/— EVIDKNOB— HeABSAT. 

In  an  action  for  libel  In  publishing  a  charge  that  plaintiff  had  been 
guilty  of  forgery,  testimony  in  support  of  the  defense  of  Justification,  given 
by  one  in  the  district  attorney's  office  at  the  time  of  the  publication,  that 
he  had  made  an  examination  Into  the  charges  against  plaintiff,  and  had 
reported  against  their  dismissal,  and  had  told  the  recorder  that  In  his 
opinion  the  case  was  "fixed,"  was  hearsay  and  Incompetent 

2.  8A]a--OpiNioN8. 

The  testimony  was  also  Incompetent  as  containing  the  mere  opinion  of 
the  witness  as  to  the  merits  of  the  charge  against  plaintiff. 
&  Saice. 

Testimony  of  a  reporter  that  he  had  stated  to  an  attorney  that  plaintiff 
had  quite  a  record  as  a  "jail  bird,"  and  that  the  attorney  had  stated  that 
there  was  no  danger  of  any  libel  suit  from  plaintiff,  was  likewise  incom- 
petent 

4.  Same— JUSTiriCATTON—SUFFICIENCT  OF  Pboof. 

To  constitute  justification  of  a  libel  in  which  plaintiff  was  characterized 
as  a  '^rogues'  gallery  man,"  the  supporting  proof  must  be  as  broad  as  the 
charge,  and  mere  evidence  that  plaintiff's  record  was  pigeonholed  at  police 
headquarters  was  Insufficient  to  constitute  Justification. 

&  Same— Evidence— Police  Recobds. 

The  record  at  police  headquarters  of  a  man's  record  Is  admissible,  In 
an  action  for  libeling  him,  only  on  the  question  of  malice  In  the  publica- 
tion; it  Is  not  evidence  of  the  facts  stated  therein,  so  as  to  constitute  a 
Justification  for  a  criminal  charge. 

6L  Same— MmoATiNo  Evidence— Publication  or  Other  Libels. 

In  order  that  the  publisher  of  a  libel  may  show.  In  mitigation  of  dam- 
ages, the  publication  of  similar  libelous  articles  in  other  newspapers,  It 
must  be  shown  that  he  saw  the  articles  In  such  papers,  and  was  Influenced 
thereby  or  believed  them  to  be  true. 

7.  APPEALt— PBEJT7DICIAL  EbROB— CUBE. 

An  appellate  court  must  assume  that  Improper  and  prejudicial  testi- 
mony may  have  influenced  the  Jury,  and  the  error  In  its  admission  Is  not 
cored  by  other  proof,  however  strong,  In  support  of  the  verdict. 

Action  by  George  Heyivood  Carpenter  against  the  New  York  Even- 
ing Journal  Publishing  Company.  From  a  judgment  for  nominal  dam- 
ages, and  from  an  order  denying  a  new  trial,  plaintiff  appeals.    Re- 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGHUN, 
O'BRIEN,  and  LAUGHLIN,  JJ. 

Franklin  Pierce,  for  appellant. 
Clarence  J.  Sheam,  for  respondent 

TO.  See  Libel  and  Slander,  vol.  32,  Cent.  Dig.  $  165. 
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HATCH,  J.  The  plaintiff  herein  had  a  verdict  in  his  favor  for  six 
cents  damages.  Thereupon  he  made  a  motion  for  a  new  trial  upon 
the  exceptions  taken  upon  the  trial,  for  the  insufficiency  of  the  award 
of  damages,  and  for  other  reasons.  This  motion  having  been  denied, 
this  appeal  is  taken. 

The  complaint  avers  in  substance  that  in  January,  1902,  the  plain- 
tiff was  drawn  as  a  juror  upon  the  trial  of  Albert  T.  Patrick,  charged 
in  an  indictment  with  murder;  that  the  case  was  sensational,  and  at- 
tracted a  g^eat  deal  of  attention  throughout  the  United  States  and 
Europe;  that  public  attention  of  the  whole  country  was  attracted  to 
the  drawing  of  the  jury ;  that  plaintiff  was  accepted  as  a  juror  upon 
such  trial,  and  took  his  seat  as  juror  No.  3 ;  that  upon  the  22d  day  of 
January,  1902,  at  plaintiff's  request,  the  court,  with  the  consent  of 
counsel  on  both  sides,  permitted  the  plaintiff  to  retire  from  such  jury, 
and  thereafter  upon  the  same  day  the  defendant  published  as  head- 
lines, several  inches  in  height,  the  following  malicious  and  defamatory 
words : 

"Expelled  Juror  Is  A  Rogues'  GaUery  Man.  Former  Juror  No.  3  Was  Once 
Wanted  By  Police  For  Forgery  And  Is  Dropped  By  Goff^Sensatlon  Stirs  The 
CJourt" 

Then  followed  in  smaller  type  the  following: 

**The  exclusion  from  the  jury  box  In  the  Patrick  murder  trial  this  afternoon 
of  George  H.  Carpenter,  Juror  number  three,  caused  a  great  sensation.  Tfre 
Evening  Journars  investigation  of  the  man's  record  revealed  the  reason,  al- 
though neither  Recorder  GofT  nor  the  lawyers  on  either  side  would  tell  what 
it  was.  Confronted  with  the  police  records  showing  him  to  have  been  arrest- 
ed no  less  than  three  times,  to  have  been  a  fugitive  charged  with  forgery,  and 
as  such  advertised  all  over  the  country,  with  his  photographs  and  record  on 
file  in  the  rogues*  gallery  at  police  headquarters,  Carpenter  admitted  that  he 
is  the  man,  and  expressed  surprise  that  he  should  have  been  accepted  as  a 
Juror  in  the  first  place.  Mr.  Carpenter's  remarkable  record  as  a  man  accused 
of  serious  crimes  is  from  the  official  police  papers.  It  tells  of  his  arrest  in 
New  York  charged  with  a  $60,000  forgery,  his  flight  from  the  city,  the  pursuit 
of  him,  leading  all  over  the  country ;  his  capture  in  Jacksonville,  Florida ;  his 
escape  there  from  a  New  York  detective,  and  his  recapture  In  Chillicothe,  Ohio, 
under  remarkable  circumstances." 

The  complaint  further  avers  tliat,  having  been  informed  that  the 
defendant  was  intending  to  make  such  publication,  plaintiff  called  at 
the  office  of  the  defendant  and  stated  to  them  that  he  had  in  fact 
been  arrested  and  indicted  for  forgery,  but  that  the  prosecuting  attor- 
ney and  the  court,  upon  petition  of  the  complainants  themselves,  had, 
upon  a  thorough  investigation  of  the  facts,  determined  that  he  was 
innocent,  and  recommended  that  the  criminal  prosecution  be  discon- 
tinued ;  and  that  knowing  this,  and  with  intent  to  injure  the  plaintiff, 
defendant  published  the  above,  adding  only : 

"Carpenter  called  at  the  Evening  Journal's  office  late  this  afternoon.  He 
admitted  that  he  had  been  arrested,  but  said  he  was  exonerated.  The  Even- 
ing Journal  desires  to  give  this  statement  the  broadest  publicity.*' 

The  complaint  also  contains  the  usual  averments  to  bring  the  pub- 
lication within  the  rules  applicable  to  actions  for  libel. 
The  defendant,  in  answer  to  the  complaint,  pleaded  a  justification 
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of  the  publication  complained  of,  and,  as  a  separate  defense,  that  the 
article  was  privileged,  as  being  a  fair  and  true  report  of  a  judicial 
proceeding,  and,  as  a  separate  and  further  defense,  matter  in  mitigation 
and  reduction  of  damages. 

It  is  evident  that  the  counsel  who  tried  this  case  sought  to  secure 
results  from  the  jury,  and  therefore  had  little  regard  for  rules  of  evi- 
dence and  competency  of  proof,  with  the  result  that  the  case  is  filled 
with  numerous  and  glaring  errors  which  necessitate  a  reversal  of  the 
judgment.  We  are  not  required  in  the  disposition  which  we  make  of 
this  case  to  specify  all  the  violations  of  law  which  occurred  on  the 
trial  and  appearing  in  this  voluminous  record.  Direction  to  some  es- 
sentially erroneous  rulings  will  answer  every  requirement.  To  establish 
the  defense  of  justification,  the  defendant  called  William  Travers  Jerome 
as  a  witness.  He  testified  that  he  was  the  district  attorney  of  New 
York  county  at  the  time  of  the  Patrick  trial ;  that  during  the  adminis- 
tration of  District  Attorney  Fellows,  and  prior  to  the  witness'  ac- 
cession to  that  office,  he  was  an  assistant  in  the  office,  and  was  called 
upon  to,  and  did,  make  an  examination  into  the  charges  made  against 
the  plaintiff,  which  resulted  in  the  finding  of  an  indictment  against  him 
for  forgery ;  that  he  had  reported  against  the  dismissal  of  the  indict- 
ment, and  that  in  his  judgment  it  was  a  perfectly  plain  case  requiring 
trial.  He  further  testified  that  he  made  this  statement  to  Recorder  Goflf, 
and  also  told  him  that  in  his  opinion  "the  case  was  fixed."  To  all  of 
this  testimony  the  plaintiflf  made  repeated  objection,  which  was  over- 
ruled, and  to  which  he  took  an  exception,  and  also  made  repeated  mo- 
tions to  strike  out  the  testimony,  which  motions  were  denied,  and  to 
which  rulings  he  took  exception.  It  needs  no  authority  to  support  the 
conclusion  that  this  evidence  was  essentially  incompetent.  It  was 
mere  hearsay,  and  did  not  rise  to  the  dignity  of  proof.  For  a  much 
slighter  infringement  in  a  similar  case,  this  court  reversed  a  judg- 
ment Throckmorton  v.  Evening  Post  Pub.  Co.,  27  App.  Div.  125, 
50  N.  Y.  Supp.  153.  It  was  also  more  vicious  than  hearsay  testimony, 
for  the  reason  that  the  witness  was  not  only  permitted  to  testify  to 
the  investigation  which  he  made,  and  its  results,  but  was  also  per- 
mitted to  give  his  opinion  respecting  the  merits  of  the  case,  and  the 
opinion  thus  expressed  adjudged  the  plaintiff  guilty  of  a  crime  of 
which  he  was  charged  in  the  indictment,  and  at  a  single  stroke  the 
defendant  established  its  defense  of  justification,  as  there  was  left 
nothing  for  the  jury  to  determine.  In  practical  effect,  the  witness  was 
permitted  not  only  to  establish  a  justification,  but  to  render  the  verdict 
in  favor  of  the  defendant,  for  when  this  testimony  was  received,  if 
credited  by  the  jury — ^and  they  had  the  right  to  credit  it  under  the  ruling 
of  the  court — there  remained  nothing  for  them  to  do  save  to  register 
in  proper  form  the  opinion  and  judgment  which  had  been  pronounced. 
The  ruling  is  so  plainly  erroneous  as  not  to  require  further  discussion. 

The  defendant  called  Robert  H.  Cartwright  as  a  witness,  who  tes- 
tified that  he  was  a  reporter  for  the  defendant,  and  was  engaged  in  in- 
vestigating the  record  of  the  plaintiff.  In  the  course  of  such  investiga- 
tion he  called  upon  Lawyer  House,  and  was  permitted  to  give  in  evi- 
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dence  the  conversation,  over  the  objection  and  exception  of  plaintiff, 
had  with  him.    Among  other  things,  the  following  transpired : 

"Q.  Then  what  did  you  do?  A.  Went  back  to  Mr.  House,  and  I  said  to  him, 
'Mr.  House,  your  friend  the  Juror  got  quite  a  record  as  a  Jail  bird,  hasn't  he?* 
He  laughed  and  said,  'Where  did  you  pick  that  up?'  I  said  I  learned  It  I 
said,  'How  serious  is  this  business?'  And  he  said,  'Well,  I  can't  teU  you;  I 
am  supposed  not  to  speak  about  this  matter.*  'Well,*  I  said,  'for  my  own  pro- 
tection and  safety.  Is  there  any  fear  of  a  libel  suit  if  that  was  published?' 
Mr.  Pierce :  I  object  to  his  answer  or  his  opinion  about  a  libel  suit  (Objec- 
tion overruled.  Exception  by  Mr.  Pierce.)  A.  (continued):  He  laughed  and 
said,  'I  do  not  think  so ;  I  don't  think  Mr.  Carpenter  will  bother  you.'  Mr. 
Pierce :  I  move  that  It  be  stricken  out  as  Incompetent  (Motion  denied.  Ex- 
ception by  Mr.  Pierce.)" 

This  conversation  was  wholly  incompetent,  as  was  also  the  opinion 
expressed  by  House.  Its  direct  effect  was  to  convey  to  the  minds  of 
the  jury  that  plaintiff  was  a  "jail  bird";  that  the  witness  wanted  to 
insure  his  safety,  or  that  of  the  defendant  in  saying  so;  and  then 
drew  out  the  opinion  from  Mr.  House  that  the  plaintiff's  character 
was  so  bad  and  his  record  so  damaging  that  there  need  be  no  fear  of 
any  libel  suit.  It  needs  no  argument  to  show  that  such  statement 
and  opinion  were  not  only  incompetent,  but  highly  prejudicial.  The 
charge  in  the  article  was  that  the  "expelled  juror  is  a  rogues'  gallery 
man."  The  complaint  avers  that  the  defendant  thereby  intended  to 
charge  by  this  language  that  the  plaintiff  was  and  had  been  an  habitual 
criminal,  and  that  his  pedigree  was  in  the  rogues'  gallery  of  the  police 
department  of  the  city  of  New  York.  In  order  to  constitute  justifi- 
cation of  this  charge,  the  proof  in  its  support  must  have  been  as  broad 
as  the  charge.  CoUis  v.  Press  Pub.  Co.,  68  App.  Div.  38,  74  N.  Y. 
Supp.  78.  The  court,  in  submitting  the  case  to  the  jury,  left  it  to 
them  to  say  as  a  question  of  fact  whether  the  statement  was  true  or 
not.  The  submission  in  this  aspect  was  unwarranted,  as  it  was  con- 
ceded, both  on  the  trial  and  in  the  argument  in  this  court,  that  plain- 
tiff's picture  did  not  adorn  the  rogues'  gallery,  nor  was  any  record  of 
him  found  therein.  What  was  found  was  what  purported  to  be  his 
record  at  police  headquarters  in  a  pigeonhole  and  in  another  room.  It 
may  be  that  this  record  was  so  closely  associated  with  the  rogues' 
gallery  as  to  permit  of  the  jury's  finding  that,  even  though  the  charge 
to  that  extent  was  not  justified,  yet  that  the  plaintiff  suffered  no  dam- 
age from  it.  The  court  was  bound  to  charge  under  the  proof  that  the 
charge  as  made  in  the  libel  in  this  respect  had  not  been  justified  by 
proof  as  broad  as  the  charge,  as  this  confessedly  was  the  fact.  The 
record  found  at  police  headquarters  was  doubtless  admissible  in  evi- 
dence, but  it  was  only  so  admissible  upon  the  question  of  malice  in 
the  publication.  Such  record  did  not  prove  the  facts  assumed  to  be 
stated  therein,  and  the  defendant,  in  order  to  justify,  was  required  to 
give  proof  of  the  facts  by  evidence  at  first  hand.  This  record  was  not 
such  evidence,  yet  it  seems  to  have  been  received  generally  upon  all  the 
questions  in  the  case.  It  was  erroneous  so  far  as  it  was  used  for  such 
enlarged  purpose. 

Defendant  pleaded,  for  a  separate  and  further  defense,  a  large  num- 
ber of  newspaper  articles  and  clippings  published  of  and  concerning  the 
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plaintifiF  and  relating  to  the  charge  contained  in  the  article.  In  addi- 
tion thereto  the  defendant  was  permitted,  over  the  objection  and  ex- 
ception of  plaintiff,  to  oflfer  in  evidence  other  newspaper  articles  not 
pleaded  in  the  answer  nor  otherwise  referred  to.  One  illustration  will 
suffice.  This  clipping  opens  with  the  announcement,  "Diamonds  to 
Handcuffs,"  and  then  proceeds  to  give  an  account  of  the  plaintiff's  wan- 
derings through  New  York  and  Florida,  and  comments  upon  his  gen- 
eral career  of  forging  and  swindling.  The  rule  which  permits  such 
publications  to  be  received  in  evidence  is  stated  by  Judge  Martin  in 
Palmer  v.  Matthews,  162  N.  Y.  100,  56  N.  E.  601 : 

"While  tlie  defendant  may,  perhaps,  show  in  mitigation  of  damages  that  he 
copied  the  libelous  paragraph  from  a  public  newspaper,  and  hence  beliered  it 
to  be  true,  he  may  not  show  that  other  journals  published  the  same  statement 
simultaneously  or  subsequently  to  the  publication  complained  of.  Nor  can  he 
proTe  that  the  alleged  libel  appeared  in  another  newspaper,  for  which  the 
plaintiff  had  already  recovered  damages." 

This  excerpt  clearly  shows  that  the  reception  of  such  evidence  is  care- 
fully guarded,  and  must  fall  squarely  within  the  rule  in  order  to  be 
admissible,  and  it  must  be  accompanied  by  proof  showing  that  such 
articles  published  in  newspapers  other  than  its  own  were  seen  by  the 
publisher  in  such  papers,  that  he  was  influenced  thereby,  or  that  the 
person  publishing,  after  reading  the  articles  in  the  papers  in  which 
they  appeared,  believed  them  to  be  true.  Gray  v.  Brooklyn  Union  Pub. 
Co.,  35  App.  Div.  286,  55  N.  Y.  Supp.  35.  Under  this  rule  it  is  more 
than  doubtful  whether  compliance  was  had  with  it  as  to  most  of  the 
articles  which  were  pleaded  in  the  answer  as  a  defense  in  mitigation; 
but,  however  that  may  be,  as  to  the  article  to  which  we  last  called  atten- 
tion there  was  no  proof  or  pretense  that  it  was  pleaded  in  the  an- 
swer, or  that  any  one  connected  with  the  newspaper  was  influenced  by 
it,  or  had  seen  it  prior  to  the  publication  of  this  libel,  or  that  they  be- 
lieved it  to  be  true.  Consequently  it  was  clearly  erroneous.  These 
questions  were  all  properly  presented  by  objection  and  exception.  It 
is  quite  true  that  the  defendant  has  an  abundance  of  competent  testi- 
mony which,  if  believed  by  the  jury,  tended  strongly  in  justification  of 
a  large  part  of  the  libelous  article,  and  the  evidence  which  it  has  urged 
upon  the  court's  attention  to  the  effect  that  either  justification  was  com- 
pletely established,  or  matter  to  such  extent  had  been  pleaded  and 
proved,  in  mitigation  and  reduction  of  damages,  that  the  jury  could  not 
.do  otherwise  than  it  did  in  awarding  a  verdict  for  six  cents ;  but  the 
difficulty  with  this  proposition  is  that  evidence  which  was  clearly  im- 
proper and  prejudicial  was  also  received  and  considered  by  the  jury, 
and  this  court  is  unable  to  say  to  what  extent  they  were  influenced  there- 
by. On  the  contrary,  we  are  bound  to  assume  that  they  may  have  been 
so  influenced  by  it,  and,  however  strong  the  proof  be  in  support  of  de- 
fendant's contention,  it  cannot  avail  to  cure  the  errors  which  were 
thus  committed. 

The  judgment  and  order  should  therefore  be  reversed,  and  a  new 
trial  granted,  with  costs  to  the  appellant  to  abide  the  event    All  concur. 
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(96  App.  Div.  242.) 

PEOPLE  y.  FITZGERALD  et  aL 

(Supreme  CJonrt,  Appellate  Division,  First  Department    July  13, 1904.) 

1.  Judges— CouBT  of  Stecjal  Sessions— Term  of  Office— Statutes. 

The  word  "until"  in  New  York  City  Charter,  §  1401  (Laws  1901,  p.  599,. 
c.  466),  providing  that  judges  of  the  Court  of  Special  Sessions  snail  hold 
office  until  December  31st  in  the  years  mentioned,  was  Inclusive. 

2.  Same— Vacancy— Appointment. 

Under  New  York  City  Charter,  $  1406,  p.  600,  providing  that  any  vacancy^ 
in  the  office  of  judge  of  the  Court  of  Special  Sessions  shall  be  filled  by  ap- 
pointment within  30  days  a^er  its  occurrence,  an  appointment  of  one  be- 
fore the  expiration  of  his  predecessors  term,  and  while  he  held  the  office,, 
was  invalid. 
8.  Mayor— Term  of  Office— When  Commences. 

New  York  City  Charter,  §  94,  provides  that  the  mayor  shall  hold  office 
for  two  years,  commencing  at  noon  on  the  1st  of  January  after  hia  elec- 
tion. Const  art.  12,  §  3.  provides  that  the  term  of  office  of  city  officers 
shall  expire  at  the  end  of  odd-numbered  years.  Held,  that  the  term  of 
the  mayor  of  New  York  City  expiring  in  1903  expired  at  midnight  De- 
cember 31,  1903,  and  not  at  noon,  January  1,  1904. 

Patterson  and  Laughlin,  JJ.,  dissenting  in  part 

Submission  on  agreed  facts  of  controversy  between  Thomas  Fitz- 
gerald and  Appleton  L.  Clark  over  the  office  of  judge  of  Court  of 
Special  Sessions.     Determination  in  favor  of  former. 

Argued  before  PATTERSON,  P.  J.,  and  HATCH,  McLAUGH- 
LIN,  O'BRIEN,  and  LAUGHLIN,  JJ. 

John  G.  Milburn,  for  defendant  Fitzgerald. 
John  S.  Davenport,  for  defendant  Clark. 

O'BRIEN,  J.  This  case  comes  before  the  court  in  the  form  of 
a  submission  of  a  controversy  under  section  1279  of  the  Code  of 
Civil  Procedure.  The  state,  acting  through  the  Attorney  General,  is 
a  party  authorized  to  join  in  and  agree  to  the  submission,  under  the 
provisions  of  chapter  179,  Laws  1904.  The  actual  controversy  is  be- 
tween the  defendants,  and  relates  to  their  rival  claims  to  the  office  of 
justice  of  the  Court  of  Special  Sessions  of  the  Second  Division  of  the 
City  of  New  York. 

The  facts  conceded  by  the  submission,  and  which  are  material  to 
the  determination  of  the  rights  of  the  respective  claimants,  are  as 
follows :  The  defendant  Fitzgerald  in  the  month  of  January,  1898,. 
was  appointed  justice  of  the  court  mentioned,  to  hold  office  "until 
December  31st,  1903";  and  he  entered  upon  the  discharge  of  the  du- 
ties of  that  ofiice,  and  continued  in  office  until  the  expiration  of  his 
term.  The  appointment  was  made  pursuant  to  the  provisions  of 
section  1401  of  the  Greater  New  York  Charter  (Laws  1901,  p.  699^ 
c.  466)  then  in  force,  which  specifically  provides  that  appointees  to- 
the  Court  of  Special  Sessions  of  the  Second  Division  of  the  City  of 
New  York  shall  hold  office  until  the  31st  day  of  December  of  certain 
designated  years,  one  of  them  being  the  year  1903,  which  was  the 
year  of  the  expiration  of  Mr.  Fitzgerald's  term.     On  the  29th  of  De- 
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cember,  1903,  Mr.  Low,  then  mayor  of  the  city  of  New  York,  ap- 
pointed the  defendant  Clark  a  justice  of  the  Court  of  .Special  Sessions 
for  the  Second  Division  of  the  City  of  New  York  "for  the  term  of 
ten  years  which  ends  on  the  31st  day  of  December,  1913,  to  succeed 
Thomas  W.  Fitzgerald,  whose  term  of  oflftce  expires  December  31st, 
1903."  On  receiving  this  certilScate,  and  on  the  29th  day  of  Decem- 
ber, 1903,  Mr.  Clark  took  and  signed  the  oath  of  office,  and  it  was 
filed  the  same  day  with  the  clerk  of  the  city  of  New  York.  On  the 
1st  day  of  January,  1904,  at  6  minutes  past  10  o'clock  in  the  morning, 
Mr.  Low,  claiming  to  act  as  mayor  of  the  city  of  New  York,  made 
and  delivered  to  Mr.  Clark  another  certificate  of  appointment,  in 
which  it  is  stated  that  the  appointment  is  of  Mr.  Clark  as  "a  Justice 
ot  the  Court  of  Special  Sessions  of  the  Second  Division  of  the  City 
of  New  York,  for  the  term  of  ten  years  which  ends  on  the  31st  day 
of  December,  1913."  Mr.  Clark  again,  on  January  1,  1904,  took  and 
signed  the  oath  of  office,  and  filed  5ie  same  with  the  clerk  of  the  city 
of  New  York  on  the  4th  of  January,  1904.  In  the  afternoon  of  Janu- 
ary 1,  1904,  Mr.  McClellan,  then  mayor  of  the  city  of  New  York, 
executed  in  writing,  and  delivered  to  the  defendant  Fitzgerald,  a  cer- 
tificate of  appointment  to  the  office  of  justice  of  the  Court  of  Special 
Sessions  of  the  Second  Division  of  the  City  of  New  York,  and  in 
that  certificate  it  is  stated  that  Mr.  Fitzgerald  is  appointed  "Justice 
of  the  Court  of  Special  Sessions  in  and  for  the  Second  Division  of 
the  City  of  New  York  to  succeed  himself  and  until  the  31st  day  of 
December,  1913,  to  take  effect  immediately."  Mr.  Fitzgerald  quali- 
fied on  the  day  of  his  appointment,  has  since  held,  and  is  now  in 
possession  of  the  office.  Mr.  McClellan  had  qualified  as  mayor  of 
the  city  of  New  York  by  taking  the  oath  of  office  on  the  24th  day  of 
December,  1903,  and  such  oath  signed  by  him  was  filed  with  the 
derk  of  the  City  of  New  York  on  the  24th  day  of  December,  1903. 

It  will  be  observed  from  this  statement  of  facts  that  the  crucial 
question  to  be  determined  here  is,  whether  Mr.  Low,  while  he  held 
the  oflSce  of  mayor,  had  the  power  of  appointment  to  fill  the  vacancy 
which  occurred  by  the  expiration  of  the  term  of  Mr.  Fitzgerald.  The 
solution  of  this  question  depends  in  the  first  place  upon  the  ascertain- 
ment of  the  time  at  which  the  term  of  Mr.  Fitzgerald,  who  was  the 
incumbent  on  the  29th  of  December,  1903,  ended.  If  it  ended  dur- 
ing the  mayoralty  of  Mr.  Low,  and  the  mayor  was  then  authorized 
to  appoint,  then  the  appointment  of  Mr.  Clark  on  the  29th  of  Decem- 
ber, 1903,  would  have  been  effectual ;  and  if  for  any  reason  that  ap- 
pointment of  December  29th  were  ineffectual,  and  Mr.  Low  were 
still  mayor  of  the  city  of  New  York  until  midday  on  the  1st  of  Janu- 
ary, 1904,  then  his  appointment  on  January  1st  would  have  confer- 
red a  good  title  to  the  office  on  Mr.  Clark. 

According  to  the  text  of  section  1401  of  the  Greater  New  York 
Charter,  the  judges  of  the  Court  of  Special  Sessions,  as  stated,  are 
to  "hold  ofiice  until  the  31st  day  of  December"  in  the  years  men- 
tioned in  that  section.  The  first  question  presented,  therefore,  is 
whether  the  word  "until"  is  to  be  construed  as  a  word  of  exclusion. 
Standing  alone,  and  used  in  its  ordinary  acceptation,  we  think  it  is 
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exclusive ;  but  read  in  connection  with  other  sections  of  the  charter, 
and  the  evident  intent  of  the  Legislature  to  provide  against  vacancies 
occurring  by  lapses,  we  think  it  is  to  be  construed  as  inclusive,  so  as 
to  have  the  justice  appointed  hold  until  the  end  of  the  day  named, 
which  would  be  midnight  on  the  31st  of  December.  Apart,  however, 
from  this  question,  we  think  that,  even  though  we  construed  the  word 
"until"  as  "exclusive,"  it  would  not  help  the  defendant  Clark.  It  was 
sought  to  appoint  him  on  the  29th  of  December,  1903,  and  again  be- 
tween midnight  of  the  31st  of  December  and  noon  of  January  1, 
1904.  With  respect  to  the  29th  of  December  appointment,  section 
1406  (page  600)  of  the  charter  provides  that  "any  vacancy  in  said  of- 
fice shall  be  filled  by  the  mayor  of  said  city  by  appointment  within 
thirty  days  after  its  occurrence."  The  statute  thus  provides  the  time 
when  the  appointment  shall  be  made,  and  hence  we  do  not  think  those 
authorities  are  controlling  wherein  appointments  were  made  before 
the  expiration  of  a  term  of  office  for  an  additional  term,  and  where  no 
statute  specially  stated  the  time  when  the  appointment  should  be 
made.  Thus  with  respect  to  the  assignments  of  justices  of  the  Su- 
preme Court  to  act  as  justices  of  the  Appellate  Division  by  the  Gov- 
ernor, neither  at  common  law  nor  by  any  statute  is  there  a  require- 
ment that  the  term  of  one  justice  of  the  Appellate  Division  should  ex- 
pire before  another  can  be  appointed ;  and  therefore  an  appointment 
properly  made  before  the  term  expires  would  be  valid,  because  there 
is  no  statute  which  restricts  the  right  of  appointment  to  the  happen- 
ing first  of  the  expiration  of  the  term.  In  other  words,  where  an  of- 
ficial having  the  right  of  appointment  is  not  by  statute  required  to 
make  it  at  any  definite  time,  then,  if  he  should  make  it  prior  to  the 
expiration  of  the  term,  the  appointment  would  be  good,  assuming 
that  the  one  making  the  appointment  would  be  in  office  and  would 
have  the  right  to  make  it  when  the  term  actually  expired.  Where, 
however,  as  here,  the  statute  expressly  prescribes  the  time  when  the 
appointment  shall  be  made,  an  appointment  prior  to  that  time  would 
be  invalid.  We  think,  therefore,  that  the  appointment  by  Mayor  Low 
on  December  29th  was  ineffectual. 

As  to  the  second  appointment,  made  on  January  1st  by  Mr.  Low  be- 
fore midday,  it  is  true  that  section  94  (page  42)  of  the  charter  provides 
that  the  mayor  "shall  be  elected  *  *  *  and  he  shall  hold  his  office 
for  the  term  of  two  years  commencing  at  noon  on  the  first  of  January 
after  his  election."  The  two  years  would  undoubtedly  carry  the  term 
of  the  mayor  to  noon  of  January  1st,  because  the  language  is  clear  and 
unambiguous.  The  state  Constitution,  however,  expressly  provides 
that  all  elections  of  city  officers  "shall  be  held  on  the  Tuesday  succeed- 
ing the  first  Monday  in  November  in  odd-numbered  years  and  the  term 
of  such  officers  shall  expire  at  the  end  of  an  odd-numbered  year." 
Const,  art.  12,  §  3.  Each  year  ends  on  December  31st,  at  midnight,  and 
we  do  not  think  the  contention  is  sound  which  would  fix  on  January  1st 
at  noon  as  the  ending  of  the  year.  Such  a  construction  would  be  an 
arbitrary  fixing  of  a  time,  in  conflict  with  the  universal  and  generally 
accepted  view  of  the  time  when  the  year  ends.  If  we  could  by  construc- 
tion extend  the  year  to  January  1st  at  noon,  why  not  with  as  much  rea- 
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son  fix  on  the  2d  or  the  3d  of  January  at  noon?  We  must,  therefore,  in 
the  absence  of  language  justifying  a  different  construction,  conclude 
that,  in  speaking  of  the  end  of  the  year,  the  Constitution  intended  to  fix 
it  at  that  point  of  time  which  is  generally  and  universally  accepted  as 
the  date  and  point  of  time  that  ushers  out  the  old  year.  The  attempt, 
therefore,  of  the  Legislature  to  extend  the  term  beyond  midnight  of 
the  old  year  (which  would  be  the  undoubted  construction  to  be  given  to 
the  language  employed  in  section  94  of  the  charter),  cannot  be  success- 
ful, because  violative  of  the  constitutional  provision.  We  think,  there- 
fore, that  the  appointment  on  the  morning  of  January  1st  was  also  in- 
effectual. 

Our  conclusion  is  that  Mr.  Fitzgerald's  term  did  not  expire  until  mid- 
night of  December  31st;  that  the  mayor  had  no  power  to  appoint  a 
successor  until  the  expiration  of  such  term;  that  the  term  of  Mayor 
Low  expired  with  that  of  Mr.  Fitzgerald  at  midnight  of  December  31st, 
and  it  was  not  therefore  within  his  power  to  make  an  appointment  to 
the  office  in  question;  and  that  the  mayor  who  was  legally  in  office 
after  the  expiration  of  Fitzgerald's  term  was  Mr.  McClellan,  who 
took  office  on  January  1,  1904. 

We  have  not  overlooked  the  contention  that  this  would  leave  an 
interregnum  between  midnight  and  noon- of  January  1st,  when  there 
was  apparently  no  mayor  of  the  city.  If  this  contention  could  be  sup- 
ported, it  would  by  no  means  be  conclusive  of  the  question.  There  are 
other  portions  of  the  statute  which  provide  as  to  the  officers  who  under 
such  circumstances  shall  fulfill  the  duties  of  the  office  of  mayor.  How- 
ever, we  are  not  concerned  as  to  whether  there  was  or  was  not  an  officer 
who  during  such  an  interregnum  could  discharge  the  duties  of  mayor, 
or  whether  the  Legislature  did  or  did  not  leave  a  lapse  in  the  terms  of 
the  mayors ;  our  conclusion  as  to  the  law  being  that  Mr.  Low's  term 
expired  with  Mr.  Fitzgerald's  term  at  midnight  on  December  31,  1903, 
and  that  the  appointment  could  only  be  legally  made  by  the  mayor  who 
after  that  time  was  in  office.  Mr.  McClellan  being  concededly  the 
mayor  January  1, 1904,  when  he  appointed  Mr.  Fitzgerald  to  the  vacant 
office  of  justice  of  the  Court  of  Special  Sessions  of  the  Second  Division, 
and  Mr.  Fitzgerald  having  properly  qualified,  it  follows  that  Mr.  Fitz- 
gerald, and  not  Mr.  Clark,  was  duly  appointed  to  and  is  entitled  to  the 
office,  and  that  there  should  be  judgment  accordingly  in  his  favor. 

McLaughlin  and  hatch,  JJ.,  concur. 

PATTERSON,  J.  I  concur  in  the  conclusion  reached  by  Mr.  Jus- 
tice O'BRIEN  in  this  matter,  but  only  on  the  ground  that  Mr.  Fitz- 
gerald's term  of  office  did  not  expire  until  midnight  of  December  31, 
1903,  that  Mayor  Low's  term  of  office  expired  at  the  same  time,  and  that 
hence  there  was  no  vacancy  in  the  office  of  justice  of  the  Court  of 
Special  Sessions  for  the  Second  Division  of  the  City  of  New  York 
that  could  be  filled  by  Mayor  Low. 

I  do  not  concur  in  the  view  of  Mr.  Justice  O'BRIEN  that  the  power 
of  appointment  is  restricted  by  the  statute  to  one  made  after  the  ex- 
wration  of  the  term  of  office  of  the  justice.    On  the  contrary,  I  think 
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that,  if  Mr.  Rtzgeraid's  term  had  expired  during  the  mayoralty  of  Mr. 
Low,  an  appointment  made  in  anticipation  of  the  expiration  of  the  term 
would  have  been  valid,  but  as  the  terms  of  office  of  Mr.  Fitzgerald  and 
of  Mayor  Low  both  expired  at  midnight  of  December  31,  1903,  Mayor 
Low  was  powerless  to  appoint  Mr.  Fitzgerald's  successor. 

LAUGHLIN,  J.  (dissenting).  I  agree  with  Mr.  Justice^  O'BRIEN 
that  the  term  of  office  of  Justice  Fitzgerald  did  not  expire  until  mid- 
night of  the  31st  of  December,  1903,  but  I  am  of  opinion  that  the  va- 
cancy could  be  filled  by  an  appointment  in  advance,  provided  the  offi- 
cial making  the  appointment  remained  in  office  at  the  time  the  vacancy 
arose. 

I  am  also  of  opinion  that  the  provision  of  the  charter  that  the  term  of 
office  of  the  mayor  shall  expire  at  noon  on  the  1st  day  of  January  is  not 
in  conflict  with  the  provision  of  section  3,  art.  12,  of  the  Constitution. 
The  primary  purpose  of  this  provision  of  the  Constitution  was  to  pro- 
vide for  the  election  of  local  officers  in  odd-numbered  years,  in  order  to 
separate  those  elections  from  elections  more  directly  involving  the 
principles  of  the  respective  political  parties.  The  provision  that  the 
term  of  city  officers  "shall  expire  at  the  end  of  an  odd-numbered  year" 
does  not  require  a  literal  construction.  This  was  inserted  to  the  end 
that  the  election  of  the  successor  might  occur  in  the  odd-numbered  year, 
and  to  fix  a  time  when  the  term  of  office  should  expire,  in  order  to  carry 
out  that  provision.  If  for  convenience  or  to  perpetuate  a  custom,  the 
Legislature  saw  fit  to  provide  that  the  term  should  expire  a  few  hours 
after  midnight  of  the  last  day  of  the  odd-numbered  year,  that  would  not 
be  in  conflict  with  the  spirit  and  intent  of  this  constitutional  provision. 
For  all  practical  purposes,  the  term  of  office  would  still  expire  at  the  end 
of  the  year.  The  custom  has  prevailed  from  time  immemorial  in  the 
office  of  the  chief  executive  of  the  nation,  of  the  state,  and  of  the  may- 
ors of  cities,  for  the  outgoing  official  to  be  in  his  office  at  a  particular 
time  to  greet  the  incoming  official  and  formally  to  turn  over  the  affairs 
of  office  Jto  him.  This  custom,  it  may  be  assumed,  was  known  to  the 
members*"  of  the  constitutional  convention  who  approved  this  constitu- 
tional provision  for  submission  to  the  people.  The  provision  of  the 
charter  for  the  expiration  of  the  term  of  office  of  mayor  at  noon  on  the 
1st  day  of  January  was  enacted  subsequent  to  the  adoption  of  the 
constitutional  provision  that  the  term  of  office  of  such  an  officer  should 
expire  at  the  end  of  an  odd-numbered  year.  It  is  safe  to  say  that  more 
than  half  the  members  of  the  Legislature  who  participated  in  the  enact- 
ment of  this  provision  of  the  charter  participated  also  in  the  delibera- 
tions of  the  constitutional  convention. 

I  am  of  opinion,  therefore,  that  the  provision  of  the  charter  is  con- 
stitutional and  valid,  and  that  the  appointment  of  Clark  by  Mayor  Low 
was  lawful,  and  that  he  is  entitled  to  the  office. 
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(96  App.  Dlv.  256.)  

LINDEN  V.  THIBRIOT  et  aL 

(Supreme  Court,  Appellate  Diylsion,  First  Department    Jnly  18,  1904.) 

1.  Pleadinq — ^Proof— Yariancb. 

An  allegation  that  defendant's  testator  received  certain  shares  of  stock 
as  a  bailee  to  sell  for  plaintiff  under  a  guaranty  to  obtain  a  certain  price 
per  share  is  not  fatally  variant  from  evidence  showing  that  intestate  pur- 
chased the  stock  at  the  same  price.  * 

2.  Same— Evidence— Sufficiency. 

In  an  action  against  an  executor  on  a  contract  alleged  to  have  been 
made  by  testator  to  receive  certain  shares  of  stock  from  plaintiff,  and  sell 
them  at  a  certain  price,  evidence  held  to  justify  submission  to  the  Jury 
of  the  issue  as  to  the  existence  of  the  agreement,  and  as  to  whether  plain- 
tiff had  turned  over  the  stock  to  testator. 

Z.  Same— Books  of  Account— Res  Gbstjs. 

Plaintiff  alleged  that  defendant's  testator  had  received  from  her  2(X) 
shares  of  certain  stock,  for  which  he  guarantied  to  obtain  a  certain  price 
on  sale  of  same,  but  for  which  she  had  received  nothing.  It  was  admitted 
that  plaintiff  still  had  200  shares  of  the  same  stock,  and  the  books  of  tes- 
tator were  admitted  in  evidence,  showing  entries  with  respect  to  the  200 
shares  which  plaintiff  still  had,  but  not  the  400  shares,  and  containing  no 
other  entries  or  transactions  with  the  plaintiff;  and  the  accountant  tes- 
tified that  he  did  not  find  in  any  of  the  books  any  entry  other  than  as  to 
the  200  shares  still  held  by  plaintiff.  Held,  that  these  entries  were  not 
admissible  as  part  of  the  res  gestse,  since  they  were  made  without  plain- 
tilTs  knowledge,  and  also  because  they  related,  not  to  the  shares  in  dis- 
pute, but  to  the  200  shares  which  it  was  admitted  plaintiff  still  held. 

4.  Sake— Declarations  against  Interest. 

Neither  were  they  admissible  as  declarations  against  interest 

5.  Same— Prsjuoiciai.  Eftect. 

On  an  issue  as  to  whether  defendant's  testator  had  received  from  plain- 
tiff certain  shares  of  stock  to  sell  at  an  agreed  price,  the  admission  of 
testator's  books,  showing  other  transactions  between  the  parties,  but  con- 
taining no  record  of  the  delivery  of  the  stocks  in  question,  was  prejudi- 
cial error. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Emily  Linden  against  Ferdinand  M.  Thieriot  ai!d  others, 
as  executors  of  Peter  Marie,  deceased.  From  a  judgment  for  de- 
fendants and  from  an  order  denying  a  motion  for  a  new  trial,  plain- 
tiflF  appeals.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.;  and  HATCH,  McLAUGHLIN, 
O'BRIEN,  and  LAUGHUN,  JJ. 

Frederick  R.  Kellogg,  for  appellant. 
Charles  E.  Hughes,  for  respondents. 

O'BRIEN,  J.  The  plaintiff  sues  to  recover  of  the  executors  of 
Peter  Marie,  deceased,  the  value  of  certain  securities  alleged  to  have 
been  delivered  to  him  in  his  lifetime,  and  not  returned,  and  as  to  some 
of  which  he  guarantied  her  a  certain  sum.  Three  causes  of  action 
are  stated:  First,  to  recover  the  sum  of  $8,000,  which  the  plaintiff 
claims  the  testator  guarantied  would  be  the  proceeds  of  200  shares  of 
stock  of  the  Retsoff  Mining  Company,  which  she  delivered  to  him; 
second,  to  recover  the  sum  of  $6,500,  the  value  of  100  shares  of  Amal- 
89N.Y.S.— 18 
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gamated  Copper  Company  stock,  alleged  to  have  been  delivered  by  the 
plaintiff  to  him  to  be  sold  by  him;  and,  third,  to  recover  the  sum  of 
$13,900,  the  proceeds  of  the  sale  of  6  bonds  of  the  Chicago  Gaslight 
Company  and  8  bonds  of  the  Retsoff  Mining  Company,  alleged  to 
have  been  delivered  to  him  by  the  plaintiff. 

There  are  two  serious  questions  presented  upon  this  appeal:  The 
first  is  whether  with  respect  to  each  of  the  three  causes  of  action  the 
plaintiff  made  out  a  prima  facie  case,  entitling  her  to  go  to  the  jury; 
and  the  second,  whether,  assuming  that  such  a  case  was  made  out  as 
to  one  or  all  of  the  three  causes  of  action,  the  rulings  which  admitted 
in  evidence  the  checkbook,  and  the  testimony  relating  to  it,  and  to 
the  journal  and  ledger,  of  Peter  Marie,  deceased,  were  proper.  If 
the  first  question  can  be  answered  in  the  negative,  then  it  would  follow 
that  the  plaintiff  was  in  no  way  injured  by  testimony  admitted,  no 
matter  how  incompetent  it  may  have  been.  We  are  therefore  required 
to  take  up  the  causes  of  action,  and  refer  to  the  facts  which  were  pro- 
duced to  support  them. 

The  first  cause  of  action  relates  to  200  shares  of  the  common  stock 
of  the  Retsoff  Mining  Company.  With  respect  to  this  stpck,  it  was 
claimed  that  Mr.  Marie  advised  the  plaintiff  to  change  the  investment, 
and  that  she  delivered  the  shares  to  him  upon  his  promise  that  he 
would  sell  or  exchange  them,  and  that  he  would  guaranty  to  her  that 
the  proceeds  should  not  be  less  than  $8,000,  which  he  would  reinvest 
for  her  account  in  other  securities.  In  the  bill  of  particulars  the  plain- 
tiff states  that  she  originally  received  these  shares  from  Mr.  Marie  in 
1895,  and  that  the  agreement  alleged  in  the  complaint  was  made  be- 
tween September  1  and  December  1,  1901 ;  the  delivery  of  the  stock 
having  been  made  shortly  thereafter  by  the  plaintiff  personally.  The 
evidence  to  support  this  cause  of  action,  as  amplified  by  the  bill  of 
particulars,  is  very  unsatisfactory;  there  being  no  memorandum  of 
any  kind  in  writing  that  Mrs.  Litlden  ever  had  400  shares  of  common 
stock,  or  shares  other  than  the  200  which  are  now  in  her  possession. 
The  only  verbal  testimony  on  this  subject  is  that  given  by  her  hus- 
band, who  testified  that  after  June,  1895,  he  saw  in  his  wife's  posses- 
sion 400  shares  of  Retsoff  common,  and  8  bonds  of  Retsoff  Mining 
Company,  and  some  bonds  of  Chicago  Gaslight  &  Coke  Company, 
which  latter  are  the  bonds  upon  which  the  claims  are  made  in  the 
third  cause  of  action.  This  testimony  of  the  husband  as  to  having  seen 
400  shares  in  her  possession  after  June,  1895»  is  all  there  is  in  the 
case  which  definitely  tends  to  prove  that  the  plaintiff  had  400  shares. 
And  it  will  be  noticed  that  the  time  which  he  fixes  is  some  years  prior 
to  the  date  alleged  by  the  plaintiff  as  the  time  when  she  made  the 
agreement  with  Mr.  Marie  with  reference  to  these  shares.  We  say 
advisedly  that  this  is  the  only  testimony  which  definitely  bears  upon 
the  plaintiff  ever  having  had  400  shares,  because,  while  the  husband 
testifies  as  to  conversations  which  he  overheard  between  his  wife  and 
Mr.  Marie  about  Retsoff  stock,  such  conversations,  as  well  as  the  let- 
ters of  Mr.  Marie  upon  the  same  subject,  relate  only  to  200  shares  of 
Retsoff  which  he  held  of  hers,  and  about  which  there  was  no  dispute, 
and  there  is  nothing  which  in  any  definite  manner  shows  that  tiiere 
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were  any  other  200  shares.  Thus  with  respect  to  the  more  important  of 
these  conversations,  which  the  husband  places  in  August,  1902,  as 
having  taken  place  at  his  residence,  he  testifies: 

*'Mr.  Marie  said :  The  200  shares  of  the  Retsoff  which  I  have  of  yours,  and 
wUch  I  took  and  bought  of  you  at  40,  and  the  100  shares  of  Amalgamated 
Copper,  which  I  can  sell  for  65,  making  $14,500,  I  will  buy  for  you.  I  think, 
100  shares  of  Pennsylvania  Steel  preferred  and  100  shares  of  American  Smelt- 
ing." 

And  in  the  letter  of  September  29,  1902,  written  by  Mr.  Marie  to 
the  plaintiff,  and  which  the  husband  testified  was  a  letter  confirming 
the  August  conversation,  Mr.  Marie,  among  other  things,  writes : 

"Will  you  let  me  know  when  and  on  what  dates  you  got  your  dividends  on 
the  Retsoff  in  1901  and  the  total  for  the  year  and  when  in  1902  and  the  total 
80  far  for  1902?  •  •  •  Also  mention  the  same  about  Copper — ^How  much 
you  got  from  the  Company  and  how  much  from  me  and  the  dates.  *  •  • 
If  I  can  get  you  a  solid  total  investment  of  $2,600  it  is  all  I  at  present  can 
look  forward  to.  I  think  when  money  gets  easier  of  exchanging  your  200  Rets- 
off which  has  no  market  value  for  100  Penn.  Steel,  prfd.,  paying  7%  and  100 
copper  for  some  steady  7%  say  100  shares  American  Smelting  7%  prfd.  The 
Penn.  steel  prfd.  is  quoted  at  100^  bid  101  asked.  The  Smelting  prfd.  about 
9S.  The  exchange  will  cost  me  from  $5,000  to  $5,500  estlmhting  Retsoff  at  40 
and  copper  05.  Consult  your  business  friends  and  see  if  you  can  learn  any- 
thing about  these  investments.  If  I  get  better  I  shall  wait  until  the  present 
pressore  of  money  is  over  and  we  get  good  returns  for  our  large  crops  in  No- 
vember/* 

There  was  no  evidence  that  the  plaintiff  had  been  receiving  through 
Mr.  Marie  dividends  on  the  Retsoff  stock  in  1901  and  1902,  other  than 
the  200  shares  which  stood  in  his  name,  and  which  concededly  be- 
longed to  the  plaintiff.  As  stated,  therefore,  the  evidence  in  support 
of  the  plaintiff's  first  cause  of  action  is  meager  and  unsatisfactory. 
Not  only  is  there  no  evidence  of  plaintiff's  ever  having  given  Mr. 
Marie  any  200  shares  of  the  Retsoff  stock  in  addition  to  the  200  shares 
which  stood  in  his  name,  but  the  proof  is  equally  unsatisfactory  in 
establishing  the  agreement  of  guaranty  with  respect  thereto  which  is 
alleged.  The  most  that  can  be  said  is  that  the  evidence  might  justify 
the  inference  that  Mr.  Marie  purchased  200  shares  of  Retsoff  from  the 
plaintiff  at  $40  a  share,  which,  in  form,  at  least,  is  a  variance  from 
the  agreement  alleged — that  he  took  the  stock  as  bailee,  having  guar- 
antied that  she  should  receive  therefor  $40  a  share.  The  variance, 
however,  is  not  serious  or  fatal ;  and,  taking  these  patches  of  evidence, 
we  are  inclined,  though  with  some  hesitation,  to  think  that  there  was 
enough  to  require  the  submission  of  the  first  cause  of  action  to  the 
jury,  and  had  they,  on  this  evidence  alone,  found  for  the  defendant, 
we  should  not  disturb  the  verdict. 

What  has  been  said  with  respect  to  the  character  of  the  proof  as  to 
the  first  cause  of  action  is  equally  applicable  to  the  evidence  offered  in 
support  of  the  second  and  third  causes  of  action,  which  related  to  the 
100  shares  of  Amalgamated  Copper  and  the  bonds,  and  .as  to  them,  also, 
our  conclusion  is  that  the  jury  should  determine  the  issues  presented. 

If,  however,  evidence  that  was  incompetent,  and  which  might  affect 
injuriously  the  plaintiff's  rights  was  admitted,  then  we  cannot  say  that 
the  verdict  in  defendants'  favor  upon  the  three  causes  of  action  was 
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the  result  of  the  jury's  considering  alone  the  evidence  adduced  by  the 
plaintiff.  This  brings  us,  therefore,  to  the  second  question — as  to  the 
competency  of  the  evidence  with  respect  to  the  checkbooks,  journal,  and 
ledger  of  Mr.  Marie. 

The  defendants  offered  the  checkbooks  for  the  purpose  of  showing 
that  they  contained  entries  with  respect  to  200  shares  of  Retsoff,  and 
not  400  shares,  and  contained  no  other  entries  of  transactions  with 
the  plaintiff;  and  the  accountant  testified  that  he  had  also  examined 
the  journal  and  ledger,  and  thereafter  said  that  he  did  not  find  in  the 
"books"  any  entries  other  than  as  to  the  200  shares,  and  on  cross  ex- 
amination he  testified  that  there  were  no  such  entries  in  the  checkbooks, 
journal,  or  ledger.  As  argued  by  the  appellant,  entries  in  the  books  of 
the  testator,  and  the  testimony  as  to  absence  of  entries,  cannot  be 
claimed  to  be  admissible,  unless  such  entries  are  considered  as  part  of 
the  res  gestae  involved  in  the  action,  or  come  under  the  head  of  declara- 
tions against  interest.  Entries  are  not  admissible  as  part  of  the  res 
gestae,  even  though  made  at  the  time  of  a  given  transaction  by  one  of 
the  parties  in  his  own  books,  when  made,  as  here,  without  the  knowl- 
edge of  tlie  other  party;  and,  moreover,  the  res  gestae  here  is  the 
alleged  delivery  of  the  200  shares  in  dispute,  and  the  delivery  of  the 
other  stocks  and  bonds,  whereas  the  entries  related  to  200  shares  not 
in  dispute.  And  we  think  that  the  further  contention  of  the  appellant 
is  also  sound — that  these  entries  cannot  be  regarded  as  admissible  upon 
the  ground  that  they  were  declarations  against  interest.  Here,  again, 
the  200  shares  mentioned  in  the  checkbooks  were  not  the  shares  and 
bonds  in  dispute ;  and,  as  said  in  Brennan  v.  Hall,  131  N.  Y.  167,  29 
N.  E.  1010,  "to  bring  the  declarations  and  entries  in  such  a  case  within 
the  exception,  the  fundamental  requirement  is  that  they  should  at  the 
time  be  against  the  interests  of  the  person  making  them."  Upon  this 
ground  alone,  therefore,  we  think  it  was  error  to  admit  the  books  and 
the  testimony  relating  to  them,  and  that  this  error  is  of  such  a  serious 
nature  as  to  require  a  reversal  of  the  judgment. 

The  respondents  contend  that  the  error  in  admitting  the  books  and 
the  testimony  of  the  accountant  can  only  be  regarded  as  bearing  upon 
the  first  cause  of  action.  In  this,  however,  we  think  the  respondents  are 
in  error,  because,  even  though  there  were  no  entries  to  be  found  in 
the  books  which  related  to  the  securities  mentioned  in  the  second  and 
third  causes  of  action,  the  proof  that  there  were  no  such  entries  there- 
in gave  rise  to  the  inference  that  Mr.  Marie  had  no  such  transactions 
with  the  plaintiff.  It  is  not  easy  to  distinguish  between  the  probative 
force  of  this  negative  evidence,  based  upon  no  entries  in  the  books,  and 
positive  entries  therein  made.  The  entries  in  the  books  were  incompe- 
tent as  to  all  three  causes  of  action,  and,  even  though  the  respondents 
were  right — that,  so  far  as  positive  evidence  of  actual  entries  is  concern- 
ed, none  was  introduced  that  bore  upon  the  second  and  third  causes  of 
action — still  the  examination  of  the  accountant,  who  was  allowed  to  tes- 
tify that  there  were  no  entries  in  Mr.  Marie's  books  relating  to  the 
transactions  in  dispute,  which  testimony  was  introduced  undoubtedly 
for  the  purpose  of  having  the  jury  infer  that  there  never  were  any  such 
transactions,  had  a  necessary  bearing  upon  the  questions  which  were 
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for  the  dctennination  of  the  jury.  Nor  does  the  fact  that  most  of  the 
testimony  as  to  the  journal  and  ledger  came  out  in  cross-examination 
help  the  respondents,  for  the  checkbooks  had  already  been  admitted, 
and  testimony  given  that  they  contained  no  reference  to  the  plaintiff, 
save  as  to  the  200  shares,  and  the  journal  and  ledger  were  referred  to 
as  having  also  been  examined,  and  thereafter  the  accountant  testified 
with  respect  to  the  second  cause  of  action  that  there  was  nothing  "in 
the  books"  by  Mr.  Marie  referring  to  the  plaintiff  and  the  Amalgamated 
Copper.  Even  though  the  checkbooks  only  were  thus  referred  to,  the 
effect  of  the  testimony,  in  view  of  the  previous  mention  of  the  other 
books,  was  to  create  an  inference  that  nowhere  was  there  any  entry, 
save  as  to  the  200  shares  of  Retsoff . 

For  the  error  in  the  admission  of  the  books  and  the  testimony  relat- 
ing to  them,  therefore,  we  think  that  as  to  all  three  causes  of  action  the 
judgment  and  order  should  be  reversed  and  a  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  the  event.    All  concur. 


(96  App.  DiY.  191) 

DOLL  V.  PIZER  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department    July  13,  1904.) 

1  Yendob  and  Pubchaseb— Agbeement  to  Convey— Abilitt  to  Show  Title 
—Evidence. 

The  win  of  a  landowner  dying  in  1822  gave  all  his  property  to  trustees 
to  divide  among  "the  several  legatees,"  and  provided  that  If  a  satisfac- 
tory division  could  not  he  made,  the  trustees  might  sell  the  property,  and 
divide  the  "proceeds,"  one-fifth  to  be  loaned  for  the  benefit  of  his  daughter 
and  her  children,  "born  or  to  be  born,"  with  authority  to  encroach  on  the 
principal.  If  necessary,  for  the  support  and  after  her  death  the  trustees 
were  to  pay  over  to  her  children  the  residue  of  said  one- fifth  "as  they 
shall  severally  become  of  age."  The  trustees  conveyed  all  the  land  except 
one  certain  piece,  and  the  legatees.  Including  the  daughter  and  her  then 
llTing  children,  executed  releases  to  the  trustees.  No  deed  to  said  piece 
was  shown,  but  In  1825  one  of  the  sons  conveyed  his  property  in  trust, 
and  In  1857  a  reconveyance  was  made,  In  which  said  piece  was  specifically 
included,  and  the  son  afterwards  executed  a  deed  conveying  said  piece, 
from  which  time  title  thereto  was  not  disputed.  Held,  that  the  grantees 
of  said  piece  could  convey  good  title  as  against  the  objection  that  a  right 
might  be  asserted  under  children  of  the  daughter  born  after  the  testator's 
death. 

Proceedings  by  Otto  W.  Doll  against  Leon  Pizer  and  another  on  an 
agreement  to  convey  land.  Controversy  submitted  on  case  agreed  on. 
Judgment  for  plaintiff. 

Argued  before  HATCH,  McLAUGHUN,  PATTERSON, 
O'BRIEN,  and  INGRAHAM,  JJ. 

F.  B.  Chedsey,  for  plaintiff. 
John  D.  Connolly,  for  defendants. 

PATTERSON,  J.  The  plaintiff  and  the  defendants  entered  into 
a  contract  for  the  sale  and  purchase  of  a  lot  of  land  in  the  city  of  New 
York,  known  as  No.  80  Chrystie  street  At  the  time  fixed  for  closing 
the  transaction  the  defendants  objected  to  taking  a  conveyance  on  the 
ground  that  they  could  not  obtain  a  marketable  title.    The  single  ques- 
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tion  on  this  appeal  is  whether  one  specific  objection  was  well  taken. 
It  is,  in  substance,  that  there  may  be  certain  persons  now  living,  un- 
der disabilities,  whose  interests  in  the  land  have  never  been  acquired  by 
the  plaintiflE  or  his  predecessors  in  title,  and  which  may  not  be  ex- 
tinguished. 

The  earliest  record  we  have  affecting  the  title  to  the  property  is  a 
conveyance  made  to  one  John  Gassner  on  November  19,  1784,  by 
Stoutenberg  and  Van  Cortlandt,  commissioners  of  forfeiture  of  the 
state  of  New  York.  John  Gassner  died  in  the  year  1822,  leaving  a  last 
will  and  testament,  which  was  duly  admitted  to  probate;  and  by  that 
will  he  devised  and  bequeathed  all  his  real  and  personal  property  to  his 
executors  and  trustees  and  the  survivor  or  survivors  of  them,  upon  the 
trust  that,  as  soon  as  convenient  after  his  decease,  such  executors  and 
trustees  should  make  a  division  of  the  whole  estate  among  "the  several 
legatees."  And  the  will  further  provided  that,  if  a  division  or  partition 
could  not  be  equally  made,  according  to  the  rights  of  "such  several  lega- 
tees,*' without  prejudice  to  either,  then  the  executors  and  trustees,  or 
the  survivors  or  survivor,  were  required  forthwith  to  sell,  lease,  or  oth- 
erwise absolutely  dispose  of  all  of  the  estate,  real  or  personal,  as  afore- 
said, at  public  auction  or  otherwise,  and  convey  the  same  in  fee 
simple,  and  after  the  receipt  of  the  moneys  to  arise  from  such  sales 
of  real  and  personal  estate  to  pay  the  debts  and  funeral  expenses, 
and  then  to  divide  all  the  residue  "of  such  proceeds  of  my  estate" 
into  five  equal  parts  or  portions,  and  thereupon  to  pay  one  of  them 
to  the  testator's  grandsons  John  Gassner  and  Peter  Gassner,  sons  of 
his  eldest  son,  John ;  one  other  fifth  part  of  the  proceeds  to  David  Gass- 
ner, John  Gassner,  and  Maurice  Gassner,  the  surviving  children  of  his 
son  Peter  Gassner;  then  to  pay  over  to  each  of  his  two  sons  Daniel 
Gassner  and  Andrew  Gassner,  or  to  retain  for  their  benefit  two  other 
equal  fifth  parts  of  such  proceeds,  to  be  equally  divided  between  them, 
their  heirs  and  assigns,  or  the  survivor  of  them  in  case  either  shall  have 
died  without  issue,  share  and  share  alike.  The  testator  then  provided 
as  follows : 

"Fifthly:  That  my  said  executors  ahd  trnsteeB  so  and  shall  as  soon  as  con- 
venient for  them,  appropriate  and  put  out  the  remaining  part  or  sum  of  one- 
fifth  part  of  my  estate  so  as  aforesaid  directed  to  be  divided  and  by  them  (in 
case  of  the  sale  thereof  or  otherwise)  or  so  much  thereof  as  they  shall  deem 
advisable  at  interest  on  competent  •  •  •  security  •  •  •  and  pay  the 
interest  proceeds  or  dividends  thereof  unto  my  daughter  Mary  Catharine 
Milderberger,  the  wife  of  John  Milderberger,  if  living  at  the  time  of  my  de- 
cease, for  her  maintenance  and  support  during  her  natural  life,  and  for  the 
education,  maintenance  and  support  of  her  children  during  their  minority, 
or  so  much  thereof  as  she  may  require  according  to  the  discretion  of  my  said 
executors  and  trustes,  upon  her  own  receipt  only,  free  from  any  control  of 
her  husband,  and  if  such  interest  and  dividends  shall  not  be  sufficient  for 
her  comfortable  and  decent  support  and  for  the  proper  bringing  up  of  her 
children  as  aforesaid,  that  then  my  said  executors  and  trustees  shall  and  do 
appropriate  from  time  to  time  so  much  of  the  said  principal  as  in  their 
opinion  may  be  deemed  necessary  for  the  aforesaid  purposes  and  after  the 
death  of  my  said  daughter  Mary  Catharine  Milderberger,  that  they  my  said 
executors  and  trustees  of  the  survivors  of  them  shall  and  do  divide  and  pay 
over  the  residue  of  the  said  one-fifth  part  of  my  estate  so  remaining  in  their 
hands  with  interest  thereon  accrued  and  not  paid  out  by  them  unto  and 
among  my  grandchildren  Mary  Milderberger,  Catharine  Milderberger,  Eliz- 
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abetb  Mllderberger  and  Oliyer  Milderberger  now  living  and  such*  oth^  child 
or  children  of  my  daughter  born  or  to  be  bom  as  she  may  leave  or  the  sur- 
vivor of  them  as  they  shall  severally  become  of  lawful  age,  to  whom  I  will 
and  devise  the  same  equally  to  be  divided  between  them  and  their  respective 
behn,  share  and  share  alike." 

Daniel  Gassner  became  the  sole  executor  and  trustee  under  this 
will.  John  Gassner  died  seised  of  11  parcels  of  land,  and  it  is  admitted 
that  the  land  No.  80  Chrystie  street  is  one  of  those  parcels.  All  of  them, 
except  the  premises  in  question,  were  conveyed  by  the  executor  and 
trustee.  In  those  conveyances  it  is  recited  that  they  were  made  in 
pursuance  of  the  authority  to  sell  and  divide  proceeds  contained  in 
the  will  of  John  Gassner,  a  specific  division  or  partition  among  the  bene- 
ficiaries under  the  will  being  impracticable.  The  proceeds  arising  from 
the  sales  of  these  properties  were  evidently  divided  in  accordance  with 
the  provisions  of  the  will,  or  in  some  other  manner  satisfactory  to  those 
who  were  entitled  to  receive  them.  There  is  no  deed  on  record  con- 
vej-ing  No.  80  Chrystie  street,  but  on  September  3,  1825,  a  deed  was 
executed  by  Andrew  Gassner,  a  son  of  John  Gassner,  which  conveyed 
all  of  his  (Andrew  Gassner's)  property  in  trust  to  Peter  McCartee,  to 
pay  his  debts,  and  to  manage  the  real  estate  and  collect  the  rents  and 
issues,  and  pay  them  over  to  him  during  his  life,  and  for  the  support 
of  his  wife  and  children,  and  after  his  death  to  convey  the  estate  to  his 
heirs  at  law.  No  specific  piece  of  property  is  described  in  this  deed  of 
trust,  but  it  is  a  general  conveyance  of  all  and  singular  the  lands,  tene- 
ments, and  real  estate  of  the  grantor.  In  1841,  McCartee  having 
died,  Burdick  was  appointed  trustee  in  his  place,  and  in  1857  the  sub- 
stituted trustee  and  the  presumptive  heirs  at  law  of  Andrew  Gassner 
reconveyed  the  property  of  Andrew  Gassner,  and  in  that  deed  the  prem- 
ises No.  80  Chrystie  street  are  specifically  mentioned  as  forming  part 
of  the  trust  estate.  After  the  death  of  Andrew  Gassner  there  was  a 
confirmatory  deed  executed  by  his  children  and  heirs  at  law  to  Otto 
Doll,  who  \vas  then  in  possession.  In  1863,  Andrew  Gassner  executed 
to  John  Rowe  a  lease,  and  in  1869  he  executed  and  delivered  a  full 
covenant  warranty  deed  to  Rowe,  who  conveyed  the  premises  in  1869, 
and  there  is  no  question  of  title  since  that  period. 

Recurring  to  the  10  deeds  made  by  the  executors  and  trustees  of 
John  Gassner's  estate,  it  would  appear  that  all  the  testator's  children 
and  grandchildren,  including  the  then  living  children  of  his  daughter 
Mary  Catharine  Milderberger,  executed  full  releases  to  the  executors 
and  trustees,  reciting  the  receipt  and  payment  of  the  distributive  shares 
of  the  estate  to  which  they  were  severally  and  respectively  entitled. 
The  first  release  executed  by  Mary  Catharine  Milderberger  reserved  the 
sum  of  $14,000,  "being  her  part  or  share  of  the  estate  of  said  John 
Gassner,  deceased,  or  the  balance  then  remaining  and  due  thereon." 
But  she  subsequently  executed  another  release,  in  which  she  and  her 
children  acknowledged  the  pa3mient  of  this  $14,000. 

It  is,  we  think,  ascertainable  from  the  deeds  and  releases  and  the 
recitals  contained  therein  that  there  was  a  full  settlement  of  the  estate 
of  John  Gassner  under  and  by  authority  of  the  will,  and  that  the  real 
estate  was  converted  into  personalty,  and  that  those  who  were  entitled 
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took  their  distributive  shares  as  legatees,  received  them  in  full,  and  gave 
acquittances  for  them.  As  before  remarked,  there  does  not  appear  on 
record  any  deed  made  of  No.  80  Chrystie  street  by  the  executor  and 
trustee  of  John  Gassner,  and  the  objection  now  taken  by  the  defend- 
ants to  the  title  is  that  rights  of  ownership  in  that  piece  of  property 
may  exist  in  some  person  or  persons  entitled  under  his  will  to  an  inter- 
est in  that  particular  lot  of  land ;  and  it  is  urged  that  the  plaintiff  can- 
not convey  a  complete  title,  but  that,  as  against  the  interests  of  some 
who  may  be  in  being  and  entitled  to  claim  under  the  will  of  John  Gass- 
ner, the  plaintiff  can  convey  a  right  resting  in  adverse  possession  alone, 
and,  that  being  so,  the  burden  is  upon  the  plaintiff  to  show  that  no  one 
under  the  disabilities  of  infancy  or  mental  incompetency  has  a  present 
interest;  or,  in  other  words,  must  show  by  proof,  or  by  reasonable  in- 
ference from  facts  proven,  that  no  such  persons  are  in  existence.  It 
will  be  seen  from  the  foregoing  statement  that  this  objection  can  apply 
only  to  children  of  Mary  Catharine  Milderberger  unborn  at  the  time 
of  John  Gassner's  death  in  1822,  or  possibly  to  their  descendants. 
Every  other  person  has  released  his  or  her  interest.  There  is  clearly 
in  the  record  an  adverse  holding  of  and  under  Andrew  Gassner  from 
as  far  back  as  1857,  when  he  received  from  trustees  a  deed  specifically 
naming  this  property,  and  his  occupation  thereunder  was  plainly  against 
every  one.  It  may  not  be  altogether  impossible  that,  even  after  the 
expiration  of  80  years,  some  person  may  appear  claiming  to  be  inter- 
ested in  the  property  as  a  child  or  descendant  of  a  child  of  Mary 
Catharine  Milderberger,  born  after  she  and  her  then  living  children 
executed  releases  of  their  interests  in  the  estate  which  they  realized 
through  the  proceeds  of  sales  and  the  conversion  of  realty  into  person- 
alty ;  but  it  is  highly  improbable.  However,  we  do  not  think  the  title 
to  this  property  may  be  affected  by  such  an  objection.  We  are  of  the 
opinion  that  whoever  was  entitled  to  take  under  the  will  of  John  Gass- 
ner would  take  only  a  share  of  the  proceeds  of  the  sale  of  his  real 
estate,  and  not  specific  interests  in  land  as  such.  Although,  as  stated, 
there  is  no  deed  on  record  made  of  the  premises  No.  80  Chrystie 
street,  yet  in  the  10  deeds  of  other  premises  there  are  recitals  that  the 
whole  estate  was  converted  into  personalty,  and  the  releases  are  of  all 
the  interests  of  the  releasors  in  the  estate.  The  recitals  in  those  deeds 
and  releases  are  some  evidence  that  the  whole  estate  was  disposed  of 
by  the  executors  and  trustees.  Jackson  v.  Russell,  4  Wend.  648,  af- 
firmed sub  nom.  Russell  v.  Jackson,  22  Wend.  277.  Giving  force  to  that 
evidence  in  connection  with  the  other  facts  admitted  in  the  agreed  state- 
ment, we  think  the  objection  should  not  be  sustained,  that  the  plain- 
tiff can  give  a  marketable  title,  and  that  judgment  should  be  ordered  in 
her  favor,  with  costs.    All  concur. 
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rABMEBS'  LOAN  ft  TRUST  GO.  v.  HOFFMAN  HOUSB  (HOFFMAN 
HOUSB,  NEW  YORK,  Intervener). 

(Supreme  Court,  Appellate  Dtvision,  First  Department    July  13,  1904.) 

L  JuDGireNTs— Res  Judicata— Scope  of  Decision. 

The  decision  of  the  referee  on  a  reference  to  determine  the  amount 
which  intervener  in  foreclosure  proceedings  should  be  required  to  pay  by 
reason  of  its  bid  at  the  foreclosure  sale  is  not  res  judicata  of  the  defense 
raised  by  the  petition  of  intervention  in  the  foreclosure  proceedings,  which 
set  out  all  the  intervener's  rights  and  equities  in  the  matter. 

1  iRTEBVENTioN— Rights  or  Intesveneb— Disposition  or  Issues— Dismissal 
or  Petitioi?. 

A  defendant  permitted  to  intervene  in  foreclosure  proceedings,  and  set- 
ting op  an  issue  which  either  wholly  or  partially  defeats  the  mortgage, 
occupies  the  same  position  as  though  it  had  originally  interposed  an  answer 
therein,  and  under  Code  Civ.  Proc.  §  965,  requiring  issues  of  either  law 
or  fact  to  be  tried  as  prescribed,  has  a  right  to  a  trial  and  determination 
of  the  issue  so  raised,  which  the  court  cannot  defeat  by  summarily  dismiss- 
ing its  petition. 

8.  Reference— Report  of  Referee— Confirmation— Effect. 

A  decision  of  the  court  refusing  to  stay  proceedings  upon  the  report  of 
a  referee  in  foreclosure  proceedings,  and  confirming  that  report,  was  not, 
and  could  not  have  been,  a  determination  of  a  party's  rights  in  the  fore- 
closure proceedings,  which  were  not  before  the  referee  on  the  reference, 
or  the  court  on  the  motion  to  confirm. 

Van  Brunt,  P.  J.,  and  Patterson,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Farmers'  Loan  &  Trust  Company  against  the  Hoffman 
House,  and  Hoffman  House,  New  York.  From  an  order  dismising  a 
petition  in  intervention  and  vacating  an  order  of  reference,  defendant 
last-named  appeals.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McI^UGHUN, 
PATTERSON,  and  O'BRIEN,  JJ. 

David  McClure,  for  appellant. 
Charles  E.  Hughes,  for  respondent. 

HATCH,  J.  The  defendant  Hoffman  House,  New  York,  was  per- 
mitted to  intervene  in  the  foreclosure  action  of  the  Farmers'  Loan  & 
Trust  Company  against  the  defendant  the  Hoffman  House.  The  order 
of  intervention  was  based  upon  a  petition  of  the  Hoffman  House,  New 
York,  wherein  was  set  out  all  the  rights  and  equities  of  this  defendant 
to  which  it  claimed  to  be  allowed  on  account  of  the  dealings  of  the  re- 
ceiver pendente  lite  with  the  property  in  the  foreclosure  action  and 
otherwise.  The  petition  is  long,  and  makes  various  claims  not  neces- 
sary now  to  be  stated.  The  proceedings  which  have  been  had,  and  the 
facts  ccmnected  therewith,  will  be  found  stated  in  Stokes  v.  Hoffman 
House,  46  App.  Div.  120,  61  N.  Y.  Supp.  821,  s.  c.  on  appeal  167  N.  Y. 
554,  60  N.  E.  667,  63  L.  R.  A.  870.  The  Court  of  Appeals,  in  its 
decision,  declined  to  settle  the  equities  between  these  parties  in  that 
action,  but  held  that  the  Hoffman  House,  New  York,  was  entitled  to 
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have  considered  upon  its  purchase  at  the  foreclosure  sale  all  of  the 
equities  in  its  favor  which  might  be  urged  in  reduction  of  the  amount 
which  it  was  required  to  pay  on  account  of  its  bid,  and  to  have  ad- 
justed all  equities  which  arose  between  it  and  the  receiver,  or  other- 
wise, to  which  it  might  be  entitled  as  purchaser  or  otherwise-  In 
the  discussion  of  what  those  equities  were,  and  how  and  where  they 
might  be  determined,  the  Court  of  Appeals  used  this  language :  "All 
these  matters,  however,  are  questions  which  can  be  determined  only  in 
the  foreclosure  action,  and  upon  which  we  do  not  pass."  Following  this 
decision,  the  intervention  was  ordered,  and  issue  was  joined  by  the  serv- 
ice of  answers  thereto  by  all  the  parties  in  interest,  and  the  issues  thus 
raised  were  referred,  but  seem  never  to  have  been  disposed  of.  There- 
after an  order  of  reference  was  entered,  while  the  foregoing  proceeding 
was  pending,  to  a  referee,  to  take  proof  and  ascertain  the  amount  which 
the  Hoffman  House,  New  York,  as  purchaser,  should  be  required  to 
pay  on  account  of  its  bid,  the  amounts  properly  chargeable  against 
the  gross  proceeds  of  the  sale  for  expenses,  etc.,  and  to  ascertain  the 
value  of  the  outstanding  125  mortgage  bonds ;  it  being  recited  in  the 
order  that  it  was  to  enable  the  court  to  fix  and  determine  the  value 
of  the  bonds,  and  the  amount  payable  under  the  $35,000  bond  which 
had  been  given  by  the  Hoffman  House,  New  York,  as  indemnity  to 
protect  the  mortgagee  for  the  amount  it  should  be  entitled  to  receive 
upon  the  foreclosure.  Hearings  thereon  were  had  before  the  referee, 
and  he  finally  made  his  report,  in  which  it  is  claimed  that  all  of  the 
equities  which  existed  in  favor  of  the  Hoffman  House,  New  York, 
and  to  which  it  was  entitled,  were  allowed  by  the  referee,  and  de- 
ducted from  the  amount  which  the  Hoffman  House,  New  York, 
was  required  to  pay  to  complete  its  purchase.  After  this  report  had 
been  delivered,  a  motion  was  made  to  stay  its  confirmation  until  dis- 
position was  had  of  the  issues  raised  by  the  intervention  proceeding. 
This  motion  was  denied,  the  report  was  confirmed  by  the  court,  and, 
upon  appeal  by  the  intervener  to  this  court,  the  order  was  affirmed. 
Farmers'  L.  &  T.  Co.  v.  Hoffman  House,  New  York,  86  App.  Div. 
617,  83  N.  Y.  Supp.  364.  Thereafter  this  motion  was  made  and 
granted,  based  upon  the  ground  that  the  Hoffman  House,  New  York, 
had  been  allowed  for  everything  in  deduction  of  the  amount  of  its 
bid  on  the  foreclosure  sale  to  which  it  was  entitled,  and  that,  as  it  ap- 
peared before  the  referee  and  litigated  all  of  the  questions,  it  could 
take  nothing  of  benefit  by  further  continuing  that  action,  and  there- 
fore the  court  had  power  to  end  a  fruitless  litigation  by  the  dismissal 
of  such  proceedings. 

The  question  presented  upon  this  appeal  is  one  of  right  of  a  de- 
fendant who  has  properly  intervened  in  an  action  to  have  the  issues 
raised  therein  settled  therein,  and  of  the  power  of  the  court  to  de- 
prive the  litigant  of  such  right.  It  is  quite  evident  that  the  deter- 
mination of  the  referee  in  the  special  proceeding  to  arrive  at  the 
amount  which  the  purchaser  should  pay  by  reason  of  its  bid  at  the 
foreclosure  sale  is  not  res  adjudicata  of  the  defense  raised  by  the  peti- 
tion of  intervention,  and  pending  as  an  issue  in  the  foreclosure  ac- 
tion.    In  the  proceeding  before. the  referee  the  issues  were  limited 
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and  narrow.  In  the  action  all  equities  may  be  fully  and  completely 
litigated,  determined,  and  adjusted.  Section  966  of  the  Code  of  Civil 
Procedure  provides,  "An  issue,  either  of  law  or  of  fact,  must  be  tried 
as  prescribed  in  this  chapter,  unless  it  is  disposed  of  as  prescribed 
in  chapter  Sixth  of  this  act."  Nothing  in  chapter  6  places  any  limi- 
tation upon  the  right  to  a  trial  of  issues  of  fact  raised  in  an  action, 
where  such  issues  are  required  to  be  determined  in  order  to  adjust 
the  rights  of  the  parties.  When  the  defendant  Hoffman  House,  New 
York,. was  permitted  to  intervene,  it  occupied  precisely  the  same 
position  as  though  it  had  originally  interposed  an  answer  to  such  fore- 
closure, wherein  it  raised  an  issue  which  either  wholly  or  partially  de- 
feated the  mortgage;  and  we  know  of  no  power  in  the  court  to 
strike  out  an  answer  upon  motion,  where  such  an  issue  was  raised, 
because  it  is  claimed  that  the  questions  there  at  issue  have  been 
determined  in  some  other  proceeding.  It  may  be  that  the  plaintiff 
has  a  right  in  some  form  to  avail  itself  of  the  trial  and  adjudication 
which  has  been  had,  but,  whatever  such  right  may  be,  it  is  not  the 
right  to  summarily  eject  the  defendant  from  an  action,  without  a 
trial  or  other  determination  therein,  wherein  such  defendant  has 
raised  an  issue  of  fact.  Nothing  short  of  a  trial  and  determination 
of  the  issues  in  that  action  will  serve  to  answer  for  the  right  thus 
obtained. 

It  is  said  that  the  decision  of  this  court  in  refusing  to  stay  the 
proceedings  upon  the  report  of  the  referee  adjudicated  such  ques- 
tion in  favor  of  the  plaintiff,  and  that  the  subsequent  confirmation  of 
the  report  of  the  referee  by  this  court  was  an  adjudication  that  the 
Hoflfman  House,  New  York,  had  no  farther  interest  or  rights  in  the 
intervention  proceeding  in  the  action.  Such  view  is  fallacious.  We 
were  unable  to  see  upon  either  motion  any  ground  for  a  stay  of  those 
proceedings,  or  discover  y/herein  or  how  the  Hoffman  House,  New 
York,  could  obtain  any  further  rights  than  it  already  had  obtained 
by  a  continuance  of  such  proceeding.  *  Those  considerations,  how- 
ever, were  reasons  why  the  proceeding  should  not  be  stayed,  and  why 
the  motion  for  confirmation  should  be  granted,  but  neither  decision 
assumed  to  determine  the  rights  of  the  defendant  in  the  intervention 
proceeding.  Nor  could  it  so  determine,  because  such  questions  were 
not  before  it.  It  had  the  right  and  authority  to  determine  the  pro- 
ceeding so  far  as  the  questions  were  presented,  and  this  it  did  by 
the  denial  of  the  motion  in  one  case,  and  the  confirmation  of  the  re- 
port of  the  referee  in  the  other ;  but  such  determination  had  no  more 
eflfect  upon  the  right  of  this  defendant  in  the  action  in  which  it  had 
intervened  than  though  they  had  never  been  decided,  or  the  ques- 
tions presented.  It  may  be  that  the  Hoffman  House,  New  York,  will 
take  nothing  that  it  has  not  already  had  the  benefit  of  out  of  the 
continuance  of  the  proceeding  in  the  foreclosure  action.  It  may  be 
that  it  will  establish  the  existence  of  equities  therein  which  are  sub- 
stantial, and  which  it  has  the  right  to  have  allowed,  and  which  have 
not  yet  been  determined.  The  merits  of  its  claims  in  that  connection 
are  not  now  before  us  for  discussion.  The  power  of  the  court  to 
summarily  put  an  end  to  its  rights  is,  and  upon  that  question  we  reach 
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the  conclusion  that  the  court  was  without  power  to  make  the  order 
which  it  did. 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  denied,  with  $10  costs.  All  concur, 
except  VAN  BRUNT,  P.  J.,  and  PATTERSON,  J.,  who  dissent. 


(96  App.  Div.  52.) 

WELSBACH  CO.  T.  NORWICH  GAS  &  BLECTRIO  CO. 

(Supreme  Court,  Appellate  Division,  Third  Department    June  30,  1904.) 

1.  Foreign  Cobpobations— Certificates— Conditions  Prbcedent— Acnowa— 
Pleading. 

Under  the  general  corporation  law  (Laws  1892,  p.  1805,  c.  687),  as 
amended  by  Laws  1901,  p.  1364,  c.  558,  providing  that  no  foreign  corpora- 
tion shall  maintain  an  action  in  the  state  on  any  contract  made  by  it  in 
the  state  unless  it  has  procured  a  certificate  from  the  Secretary  of  State 
entitling  It  to  do  business  in  the  state,  the  procuring  of  the  certificate  is 
a  condition  precedent,  which  must  be  averred  in  the  complaint 

Chase,  J.,  dissenting. 

Appeal  from  Special  Term. 

Action  by  the  Welsbach  Company  against  the  Norwich  Gas  & 
Electric  Company,  From  an  order  and  interlocutory  judgment  over- 
ruling the  demurrer,  with  costs,  and  granting  final  judgment  unless 
plaintiff,  within  a  certain  time,  answered  the  complaint  and  paid  the 
costs,  defendant  appeals.     Reversed. 

The  complaint  in  this  action  substantially  sets  forth  that  the  plaintiff  is  a 
foreign  corporation  created  by  and  under  the  laws  of  New  Jersey,  and  that  it 
has  an  office  and  officers  in  the  state  of  New  York;  that  the  defendant  is  a 
domestic  corporation  doing  business  in  the  village  of  Norwich,  state  of  New 
York ;  that  at  three  different  dates  therein  particularly  specified,  between  No- 
vember 12,  1901,  and  January  10,  1903,  the  plaintiff,  at  Norwich  aforesaid,  sold 
and  delivered  to  the  defendant  three  separate  bills  of  goods,  which  at  agreed 
prices  amounted  in  all  to  $171:55,  and  for  which  amount  and  interest  judg- 
ment is  asked  against  the  defendant.  To  this  complaint  the  defendant  de- 
murred upon  two  grounds :  First,  that  the  plaintiff  has  not  legal  capacity  to 
sue;  second,  that  the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  At  Special  Term  an  order  was  entered  overruling  the  de- 
murrer. Upon  such  order  an  interlocutory  Judgment  was  entered  overruling 
the  demurrer,  with  costs,  and  granting  final  judgment  unless  the  plaintiff, 
within  20  days,  etc.,  answer  the  complaint  and  pay  said  costs.  From  such  order 
and  interlocutory  Judgment  this  appeal  is  taken. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

Judson  A.  Gibson  and  C.  Tracey  Stagg,  for  appellant 
J.  J.  Bixby  and  James  P.  Hill,  for  respondent. 

PARKER,  P.  J.  Section  15  of  the  general  corporation  law  (Laws 
1892,  p.  1805,  c.  687),  as  amended  by  chapter  558,  p.  1364,  of  the 
Laws  of  1901,  among  other  things,  substantially  provides  that  no  for- 
eign stock  corporation,  other  than  a  moneyed  corporation,  shall  do 

^  1.  See  Corporations,  vol.  12,  Cent.  Dig.  §  2647. 
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business  in  this  state  without  having  first  procured  from  the  Secre- 
tary of  State  a  certificate  that  it  has  complied  with  all  the  require- 
ments of  law  to  authorize  it  to  do  business,  etc. ;  also  that  no  such 
corporation  shall  maintain  any  action  in  this  state  upon  any  contract 
made  by  it  in  this  state  unless  prior  to  the  making  of  such  contract  it 
shall  have  procured  such  certificate.  This  demurrer  is  based  upon 
the  theory  that  the  complaint  should  have  contained  an  averment 
that  such  certificate  had  been  procured  before  the  making  of  the 
sales  which  are  the  basis  of  the  action. 

In  Reining  v.  City  of  Buffalo,  102  N.  Y.  308,  310,  6  N.  E.  792,  the 
question  presented  was  whether  the  complaint  in  an  action  against 
that  city  must  contain  an  averment  that  the  claim  declared  on  had 
been  presented  to  the  common  council,  and  that  40  days  had  expired 
since  such  presentation.  It  was  there  held  that  the  language  of  the 
charter  which  required  such  a  presentation  and  expiration  of  time 
before  the  bringing  of  an  action,  and  which  language  is  quoted  in 
the  opinion,  was  intended  to  operate  as  a  condition  precedent  to  the 
commencement  of  an  action,  and  not  simply  to  furnish  a  defense 
to  the  city  in  case  of  an  omission  to  make  such  a  demand.  And 
because  it  was  so  intended,  and  did  so  operate,  it  was  held  that  such* 
presentation,  and  expiration  of  40  days  thereafter,  should  have  been 
averred  in  the  complaint.  The  demurrer  by  the  city  that  such  com- 
plaint did  not  state  facts  sufficient  to  constitute  a  cause  of  action 
was  there  sustained  by  the  Court  of  Appeals.  Within  the  principles 
in  that  case  enunciated,  the  complaint  in  the  appeal  now  before  us  is 
clearly  bad.  As  in  that  case,  the  statute  "absolutely  forbids"  the 
maintenance  of  an  action  on  any  contract  made  by  the  plaintiff  in 
this  state  unless  the  requisite  certificate  had  been  previously  pro- 
cured. It  appears  from  the  complaint  that  the  plaintiff  is  within  the 
category  of  those  parties  who  must  have  procured  the  certificate  be- 
fore they  made  the  contract,  in  order  to  sustain  an  action  thereon. 
The  intent  that  the  procurement  of  such  certificate  before  the  con- 
tract was  made  shall  be  a  condition  precedent  to  the  maintaining  an 
action  thereon  is  as  plain  as  any  language  could  make  it — certainly 
as  plain  as  is  the  language  in  the  Buffalo  charter  above  referred  to — 
and  hence,  being  a  condition  precedent,  it  is  a  fact  necessary  to  be 
proven,  and  therefore  necessary  to  t)e  alleged,  within  the  authority 
of  the  above  case. 

The  respondent's  counsel  urges  that  all  the  facts  necessary  to  consti- 
tute a  cause  of  action  at  common  law  are  set  forth  in  this  complaint, 
but  that  does  not  meet  the  situation.  As  said  by  Judge  Ruger  in  the 
Reinmg  Case : 

"It  is  competent  for  them  [the  Legislature]  to  attach  a  condition  to  the 
maintenance  of  a  common-law  action,  as  well  as  one  created  by  statute ;  and, 
when  they  have  done  so,  Its  averment  and  proof  cannot  safely  be  omitted." 

See,  also.  Thrall  v.  Cuba  Village,  88  App.  Div.  410,  84  N.  Y.  Supp. 
661,  and  Jewell  v-  City  of  Ithaca,  72  App.  Div.  220,  76  N.  Y.  Supp.  126. 

It  is  to  be  noticed  that  by  the  amendment  of  1901  the  enforcement  of 
a  contract  made  by  a  foreign  corporation  before  it  has  obtained  the 
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required  certificate  is  entirely  abrogated.  It  is  made  incapable  of  en- 
forcement, because  of  the  omission  to  procure  the  certificate  before  the 
contract  was  made.  In  this  respect  it  differs  from  the  statute  construed 
in  Fuller  Co.  v.  Schrenk,  68  App.  Div.  22^226,  68  N.  Y.  Supp.  781, 
and  also  from  that  construed  in  the  opinion  of  the  court  in  Parmele 
Co.  V.  Haas,  171  N.  Y.  681,  64  N.  E.  440.  In  the  latter  case  it  does 
not  appear  that  any  condition  precedent  on  the  part  of  the  plaintiff  ex- 
isted at  the  time  of  the  bringing  of  the  action,  because  there  the  plain- 
tiff had  13  months  from  the  time  of  beginning  business  within  the  state 
in  which  to  procure  the  required  receipt,  and  it  does  not  appear  in 
the  complaint  that  such  time  had  expired.  Thus  the  necessity  of  plead- 
ing the  performance  of  a  condition  precedent  was  not  presented  in 
that  case,  and  I  am  of  the  opinion  that  the  decision  there. is  not  in  con- 
flict with  the  decision  in  the  Reining  Case. 

I  am  of  the  opinion  that,  under  the  authority,  of  the  latter  case,  this 
demurrer  was  well  taken,  and  should  have  been  sustained.  There- 
fore the  order  and  judgment  appealed  from  must  be  reversed,  and  the 
demurrer  sustained,  with  costs. 

Order  and  Judgment  appealed  from  reversed,  and  demurrer  sustained,  with 
costs  of  the  trial  in  the  court  below  and  of  this  appeal,  and  with  leave  to  the 
plaintiff  to  amend  its  complaint  within  20  days  from  the  service  of  a  certified 
copy  of  this  order  on  payment  of  such  costs.  All  concur  (HOUGHTON,  J.,  In 
result),  except  CHASE,  J.,  dissenting  in  memorandum. 

CHASE,  J.  I  dissent  on  the  ground  that  the  language  of  the  opin- 
ion in  the  Court  of  Appeals  in  C.  R.  Parmele  Co.  v.  Haas,  171  N.  Y. 
579,  64  N.  E.  440,  concurred  in  by  the  entire  court,  is  applicable  to 
this  case,  and  should  be  controlling  upon  the  courts  until  it  is  disap- 
proved by  that  court,  and  by  it  held  to  be  unnecessary  to  the  decision 
in  that  case.  See,  also,  NicoU  v.  Clark,  13  Misc.  Rep.  128,  34  N.  Y. 
Supp.  159 ;  O'Reilly,  Skelly  &  Fogarty  Co.  v.  Greene,  17  Misc.  Rep. 
302,  40  N.  Y.  Supp.  360;  s.  c,  18  Misc.  Rep.  423,  41  N.  Y.  Supp.  1056; 
Fuller  &  Co.  v.  Schrenk,  68  App.  Div.  222,  68  N.  Y.  Supp.  781. 
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TAIL  T.  BLUMBNTHAIi. 

(City  Court  of  New  York,  Special  Term,    llarch  6,  1903.) 

1.  IfTniiciPAi.  CoiTBT  Pbactics— Rbmoyai.  of  Causb— Nbw  Plbadinos. 

Under  Laws  1902,  p.  1490,  c.  680,  S  3,  proTlding  that  a  defendant  in  the 
Municipal  Court  may,  after  issue  is  joined,  and  before  an  adjournment, 
apply  for  an  order  removing  the  action,  the  pleadings  remain  the  same 
after  removal,  unless  amendment  is  allowed;  and,  where  a  case  was  re- 
moved after  issue  was  Joined  by  answer,  plaintiff  was  not  entitled  to  con- 
'sideration  of  a  demurrer  to  the  new  matter  in  the  answer. 

Action  by  one  Vail  against  one  Blumenthal.  Removed  from  the 
Municipal  Court.  On  objection  to  consideration  of  plaintiff's  demur- 
rer to  new  matter  in  the  answer.    Objection  sustained. 

Baldwin  &  White,  for  plaintiff. 
Gilchrist  &  Blumenthal,  for  defendant. 

O'DWYER,  J.  In  the  Municipal  Court  a  written,  verified  com- 
plaint was  served,  and  a  written,  verified  answer  interposed  thereto. 
The  action  was  then  removed  to  this  court  pursuant  to  section  3,  c. 
580,  p.  1490,  Laws  1902.  That  statute  provides  that  ''the  defendant 
may,  after  issue  is  joined  and  before  an  adjournment  *  *  *  ap- 
ply ♦♦  ♦  {qj.  ^j^  order  removing  the  action."  Upon  the  re- 
moval of  an  action  from  the  Municipal  Court  to  this  court,  the  plead- 
ings remain  the  same,  unless  amendment  thereof  be  allowed.  In  this 
case,  after  the  same  had  been  removed  to  this  court,  plaintiff  served 
a  written  demurrer  to  the  new  matter  contained  in  the  answer,  de- 
scribing the  same  as  a  defense,  and  to  the  counterclaim  contained  in 
said  answer.  The  issue  of  law  attempted  to  be  thus  joined  has  been 
brought  on  for  trial  by  plaintiff,  and  defendant  objects  to  a  considera- 
tion thereof  upon  the  ground  that  the  demurrer  was  not  interposed 
in  the  Municipal  Court,  and  that  the  service  thereof,  without  leave 
of  this  court,  is  improper  and  of  no  effect.  The  objection  is  sus- 
tained. The  issue  must  be  joined  before  the  action  is  removed,  and 
may  not  be  changed.  The  pleadings  in  the  Municipal  Court  cannot 
be  amended,  except  by  permission,  and  then  only  to  the  extent  al- 
lowed in  the  lower  court.  The  demurrer  served  herein  is  an  addi- 
tional pleading,  creating  a  different  issue  from  that  joined  in  the  Mu- 
nicipal Court,  and  is  not  an  amendment  with  permission  of  any  plead- 
ing in  that  court. 

Demurrer  dismissed,  with  $10  costs.  Settle  order  hereon  on  one 
day's  notice. 
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MULLIGAN  T.  NEW  YORK  &  Q.  O.  R.  B. 
(City  Court  of  New  York,  Trial  Term.    May  15,  1908.) 

1.  CrrT  COXTBT— JUBISDICTION— Appeabancb. 

Under  Code  Civ.  Proc  S  315,  giving  the  New  York  City  Court  Jurisdic- 
tion of  an  action  against  a  domestic  corporation  wherein  the  complaint 
demands  Judgment  for  a  sum  of  money  only,  the  court  has  jurisdiction 
of  an  action  for  personal  injuries  on  a  general  appearance  by  a  defendant 
corporation  which  was  a  resident  of  another  county. 

Action  by  one  Mulligan  against  the  New  York  &  Queens  County 
Railroad  for  personal  injuries.  Motion  to  set  aside  a  verdict  and  for 
new  trial.    Motion  granted  conditionally, 

Mr.  Stewart,  for  the  motion. 
Mr.  O'Connor,  opposed, 

O'DWYER,  Judge.  It  is  urged  that  the  court  is  without  jurisdic- 
tion to  entertain  the  action;  it  appearing  that  the  plaintiff  has  never 
been  a  resident  of  New  York  county,  that  the  cause  of  action  arose  in 
Queens  county,  and  that  the  defendant  is  a  domestic  corporation  operat- 
ing its  road  and  having  its  offices  for  the  transaction  of  business  in 
Queens  county.  The  action  is  brought  to  recover  $2,000  damages  for 
injuries  alleged  to  have  been  sustained  by  reason  of  the  sole  negligence 
of  the  defendant  The  defendant  appeared  generally,  and  served  its 
answer  to  the  plaintiff's  complaint,  and  the  issue  so  joined  is  the  sub- 
ject hereof.  Section  315,  Code  Civ.  Proc,  states  that  the  jurisdiction 
of  the  City  Court  of  the  city  of  New  York  extends  to  an  action  against 
a  domestic  corporation  wherein  the  complaint  demands  judgment  for  a 
sum  of  money  only.  By  this  provision  the  court  is  given  jurisdiction  of 
the  subject-matter  of  the  action,  and,  by  its  general  appearance,  de- 
fendant has  submitted  to  the  jurisdiction  thereof. 

Du^  consideration  of  the  evidence  respecting  the  injuries  sustained  by 
plaintiff  convinces  me  that  the  verdict  is  excessive,  and  suggests  mis- 
take, partiality,  prejudice,  or  palpable  error  on  the  part  of  the  jury. 

Motion  to  set  aside  verdict  and  for  a  new  trial  granted  upon  payment 
to  plaintiff's  attorney,  within  ten  days,  of  the  taxable  costs  and  disburse- 
ments herein  after  notice  of  trial,  unless  within  six  days  plaintiff  stipu- 
late to  reduce  the  recovery  herein  to  the  sum  of  $500,  in  which  event 
defendant's  motion  will  be  denied.  Settle  order  hereon  on  two  days' 
notice. 
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(96  App.  DiY.  365.) 

ROLLINS  ▼.  SIDNEY  B.  BOWMAN  CYCLE  CO. 

(Supreme  Court,  Appellate  Dlyislon,  rirst  Department    July  18,  1904.) 

L  BAnjcERT  FOB  Rbpahb^Bsbach  of  C0NTSACT^-C01IPEN8ATI0N. 

Where  plaiutlff  left  his  bicycle  with  defendant  to  be  repaired  under  an 
agreement  that  it  should  be  shipped  to  plaintiff,  and  the  repairs  charged 
to  him,  defendant,  on  refusal  to  ship  the  wheel  until  the  repairs  had  been 
I«id  for,  was  not  entitled  to  be  paid  for  the  repairs. 

t  BaHB— DiBMISSAL    OF    C01fPI.AINT— APPSAIr— NBCBSSrrT    OF    RBVEBSAI*— NOM- 
INAL Damages. 

Plaintiff  left  his  wheel  with  defendant  to  be  repaired  under  an  agree- 
ment that  after  it  was  repaired  it  should  be  shipped  to  a  certain  place. 
Defendant  refused  to  ship  the  wheel  without  being  paid  for  the  repairs, 
and  plaintiff  brought  suit  for  damages,  in  which  defendant  counterclaimed 
for  the  repairs,  and  for  storage  charges  for  the  time  it  kept  the  wheel 
after  the  repairs  were  made.  The  court  dismissed  plaintiff^s  case.  Held 
that,  conceding  that  plaintiff  was  entitled  to  only  nominal  damages,  the 
judgment  of  dismissal  would  nevertheless  be  reversed,  since  a  Judgment 
for  nominal  damages  would  establish  plaintiff's  right  to  recover  the  bicycle 
without  the  payment  of  repairs  or  storage  charges. 

i  Samb— Measube  of  Damages. 

Plaintiff  left  his  bicycle  with  defendant  to  be  repaired  under  an  agree- 
ment that,  when  finished,  it  should  be  shipped  to  him  at  a  certain  place, 
where  he  intended  to  go  to  begin  a  bicycle  trip,  and  that  the  repairs  should 
be  charged  to  him.  Defendant  afterward  refused  to  ship  the  wheel  un- 
less the  repairs  were  first  paid  for.  Held,  that  plaintiff's  measure  of  dam- 
ages was  the  difference  between  the  price  he  was  compelled  to  pay  for 
a  wheel  to  take  the  place  of  one  wrongfully  withheld  by  defendant  and 
the  value  of  such  wheel  after  he  returned. 

fc  Appeal  from  Judgment— Necessftt  of  Motion  fob  New  Tbial. 

Under  Code  Civ.  Proc.  $  1346,  providing  for  an  appeal  from  a  judgment, 
which  can  be  taken  from  the  Judgment  or  upon  the  facts,  such  an  appeal 
will  bring  up  for  review  the  Judgment  and  all  questions  of  law,  including 
the  rulings  of  the  court  during  the  course  of  the  trial,  and  exceptions 
taken  thereto,  although  no  motion  for  a  new  trial  is  made,  or  order  en- 
tered thereon. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Jordan  J.  Rollins  against  the  Sidney  B.  Bowman  Cycle 
Company.  From  a  judgment  for  defendant,  plaintiff  appeals.  Re- 
versed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH- 
UN,  O'BRIEN,  and  LAUGHLIN,  JJ. 

Theodore  H.  Lord,  for  appellant. 
Richard  T.  Greene,  for  respondent 

HATCH,  J.  The  facts  in  this  case  are  set  out  in  detail  in  its  con- 
sideration on  a  former  appeal.  84  App.  Div.  287,  82  N.  Y.  Supp.  781. 
They  remain  the  same  upon  the  present  appeal,  except  so  far  as 
relates  to  the  question  of  damages,  to  be  hereafter  noticed.  Upon 
the  former  appeal  a  majority  of  the  court  held  that  plaintiff  was 
entitled  to  recover  substantial  damages,  but  refrained  from  laying 
down  any  precise  rule  for  their  measurement.  There  was  no  differ- 
ence of  opinion  upon  the  subject  of  a  breach  of  the  contract  by  the 
defendant.  The  difference  arose  upon  the  question  of  damages;  the 
89N.Y.S.— 19 
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minoYity  view  being  that,  while  there  was  a  breach  of  the  contract, 
only  nominal  damages  had  been  established,  and  that  the  court  would 
not  reverse  a  judgment,  even  though  an  exception  was  properly 
taken,  in  order  to  permit  the  recovery  of  nominal  damages.  And  such 
is  the  general  rule.  It  is  subject,  however,  to  the  exception  that 
where  it  appears  that  a  substantial  right  is  in  controversy,  which  may 
be  defeated,  prejudiced,  or  impaired  by  a  dismissal  of  the  complaint, 
and  which  may  be  saved  by  the  recovery  of  judgment  for  a  nominal 
sum,  the  judgment  will  be  reversed  when  necessary  to  protect  such 
right.  Cases  cited  in  the  mmority  opinion  establish  this  rule.  The 
decision  by  this  court  upon  the  former  appeal  required  the  learned 
trial  court  to  submit  the  case  to  the  jury  upon  the  question  of  dam- 
ages, and  the  failure  so  to  do  was  a  disregard  of  the  rule  announced 
upon  the  former  appeal.  In  any  event,  the  court  was  required  either 
to  submit  such  question  to  the  jury,  or  to  direct  a  verdict  in  favor  of 
plaintiff  for  nominal  damages  upon  the  prdof  as  it  stood.  The  de- 
fendant, in  its  answer  to  the  complaint,  averred  by  way  of  a  counter- 
claim an  indebtedness  upon  the  part  of  the  plaintiff  for  the  value  of 
certain  work,  labor,  and  services  which  it  had  bestowed  upon  the 
plaintiff's  bicycle,  amounting  to  the  sum  of  $12;  and  it  further 
averred  a  claim  for  storage  at  the  rate  of  25  cents  a  week  from 
July  21, 1899,  to  the  date  of  the  trial  of  the  action,  which  amounted, 
at  the  time  when  the  complaint  was  dismissed,  to  something  over 
$60.  The  contract  established  at  the  trial  was  an  entire  contract, 
and  required  the  defendant  not  only  to  make  the  repairs  upon  the 
wheel,  but  also  to  ship  it  to  Portland,  Me.,  and  this  undertaking  on 
its  part  it  was  bound  to  fulfill  in  order  to  entitle  it  to  be  paid  for  the 
cost  of  the  repairs.  As  it  was  guilty  of  a  breach  of  such  contract,  no 
obligation  to  pay  for  the  repairs  arose  upon  the  part  of  the  plaintiflE, 
and  thereafter  the  continued  holding  of  the  plaintiff's  wheel  was  a 
wrongful  holding,  and  out  of  such  facts  there  could  arise  no  legal 
claim  to  recover  for  the  storage.  As  a  judgment  for  nominal  dam- 
ages would  have  established  the  plaintiff's  right  in  respect  to  these 
matters,  and  entitled  him  upon  demand  to  the  delivery  of  his  wheel 
free  of  any  charge,  it  is  readily  apparent  that,  in  order  to  save  such 
right,  he  becomes  at  least  entitled  to  have  such  a  judgment  awarded. 
This  case  therefore  falls  within  the  exception  above  noted,  and  re- 
quires a  reversal  of  this  judgment.  Thomson-Houston  Electric  Co.  v. 
Durant  Land  Imp.  Co.,  144  N.  Y.  34,  39  N.  E.  7. 

We  are  also  of  opinion  that  the  plaintiff's  proof  entitled  him  to  a 
recovery  of  substantial  damages.  Upon  the  former  appeal  the  evi- 
dence bearing  upon  this  question,  so  far  as  it  related  to  the  new 
wheel  which  the  plaintiff  purchased  at  Portland,  consisted  of  an  offer 
to  prove  the  cost  of  the  bicycle  purchased,  and  nothing  more.  Upon 
the  last  trial  the  plaintiff  testified  that  he  purchased  the  same  kind 
of  a  bicycle  as  that  which  he  had  left  with  the  defendant  to  repair,  and 
offered  to  prove  what  he  paid  for  the  same.  This  was  objected  to 
as  incompetent,  immaterial,  and  irrelevant,  and  not  affording  a  proper 
measure  of  damages,  and  the  court  sustained  th^;  objection.  Plain- 
tiff's counsel  asked  if  it  was  upon  the  ground  that  the  cost  was  no 
evidence  of  the  value,  and  the  court  replied,  "Upon  the  ground  that 
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that  IS  not  the  proper  measure  of  damages/*  The  purchase  price  of 
property,  or  what  it  realizes  upon  a  sale,  even  under  execution,  is 
some  evidence  of  its  value.  Montignani  v.  Crandall  Co.,  34  App. 
Div.  228,  64  N.  Y.  Supp.  517.  It  is  not  controlling,  and  the  party 
who  seeks  to  establish  value  is  required  to  show  what  such  value  is, 
and  what  it  sold  for  at  a  fair  sale  is  some  evidence.  It  is  fair  to  pre- 
sume that  the  plaintiff  would  have  supplied  such  proof,  had  it  not 
been  for  the  announcement  of  the  court  that  it  was  not  proper — ^not 
because  it  was  not  evidence  of  value,  but  for  the  reason  that  it  did 
not  furnish  the  proper  measure  of  damages — and  thus  the  plaintiff 
was  entirely  prevented  from  pursuing  this  branch  of  the  subject.  In 
further  pursuit  of  evidence  bearing  thereon,  the  plaintiff  called  a  wit- 
ness to  testify  as  to  the  value  of  such  wheel  at  secondhand  in  the 
dty  of  New  York  after  plaintiff  returned  from  his  trip  in  which  he  had 
used  the  bicycle.  This  testimony  was  also  excluded,  and  to  the  ruling 
thereon  the  plaintiff  excepted.  We  think  this  testimony  was  com- 
petent and  should  have  been  received.  When  the  defendant  made 
breach  of  its  contract  by  refusing  to  ship  plaintiff's  wheel  to  Portland, 
it  was  informed  of  the  purpose  for  which  the  plaintiff  desired  the 
wheel  to  use,  and  it  was  chargeable  with  knowledge  that  the  plain- 
tiff, in  order  to  carry  out  the  plan  which  involved  the  contemplated 
use  of  the  wheel,  would  necessarily  be  compelled  to  supply  himself 
with  one  in  some  other  way.  It  is  not  suggested  how  he  was  able  so 
to  supply  himself,  except  by  purchasing  a  wheel.  If  this  was  the 
only  way  in  which  he  could  obtain  it,  it  was  a  necessary  condition 
produced  by  the  defendant's  breach  of  its  contract.  Plaintiff  was  not 
called  upon  to  abandon  his  trip  because  the  defendant  did  not  fulfill 
its  contract.  We  think,  therefore,  that  he  was  authorized  to  supply 
himself  with  a  wheel,  and  that  the  measure  of  damages  under  such 
circumstances  would  .be  such  as  naturally  flow  from  the  condition 
thus  created.  Plaintiff  was  entitled  to  supply  himself  with  a  wheel 
which  would  be  as  serviceable  for  the  purpose  intended  as  would 
have  been  the  one  in  the  possession  of  defendant,  and  was  bound  to 
obtain  it  as  cheaply  as  possible.  When  he  had  finished  with  his  trip, 
he  was  in  possession  of  the  wheel,  afid  he  was  entitled  to  be  placed 
in  as  good  a  condition  as  he  would  have  been,  had  defendant  fulfilled 
its  contract.  Such  condition  is  measured  by  the  value  of  the  wheel 
which  he  purchased,  less  its  value  in  reasonable  use  for  the  purpose 
intended  when  be  returned  with  it  to  New  York.  Such  sum  would 
substantially  measure  the  damage  resulting  from  the  breach.  To  such 
sum  the  plaintiff  was  entitled,  unless  the  defendant  overthrows  the 
case  which  the  plaintiff  made. 

It  is  said  that  plaintiff  was  bound  to  reduce  the  damages  occasioned 
by  the  breach.  And  so  he  was.  But  such  obligation  did  not  require 
him  to  make  a  new  contract  with  the  defendant.  He  was  not  bound 
to  acquiesce  in  the  breach,  pay  the  bill  for  repairs,  and  procure  a  de- 
livery of  his  wheel.  That  did  not  go  in  reduction  of  damages  for  the 
breach,  but  would  amount  to  a  species  of  coercion  upon  the  defend- 
ant's part  to  compel  him  to  pay  for  the  repairs  and  accept  his  wheel. 
He  was  under  no  obligation  to  yield  to  such  demand,  even  though 
by  yielding  he  might  have  diminished  the  -damages.     He  was  only 
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required  to  supply  himself  with  what  the  defendant  refused  to  deliver 
as  cheaply  as  possible.    His  obligation  extended  no  farther. 

It  is  further  said  that  no  question  is  presented  upon  this  appeal, 
for  the  reason  that  no  motion  was  made  for  a  new  trial,  or  order 
entered  thereon,  in  consequence  of  which  no  question  is  presented 
to  this  court.  Section  1346  of  the  Code  of  Civil  Procedure  provides 
for  an  appeal  from  a  judgment,  which  can  be  taken  from  the  judg- 
ment or  upon  the  facts.  If  no  order  is  made  for  a  new  trial,  the 
facts  are  not  brought  up,  but  the  appeal  from  the  judgment  is,  and 
with  it  come  all  questions  of  law  which  the  case  presents.  This  in- 
volves the  rulings  of  the  court  during  the  course  of  the  trial,  and  ex- 
ceptions taken  thereto.  Boos  v.  World  Mut.  Life  Ins.  Co.,  64  N.  Y. 
236 ;  Third  Ave.  R.  R.  Co.  v.  Ebling,  100  N.  Y.  98,  2  N.  E.  878. 

It  follows  that  the  judgment  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event.   All  concur* 


(96  App.  Div.  275.) 

WOOLVERTON  T.  FIDELITY  &  CASUALTY  CO.  OF  NEW  YORK. 

(Supreme  Court,  Appellate  Division,  First  Department    July  18,  1904.) 

1.  Indemnitt  Insxtbance— Policy— Notice— Construction. 

Under  an  employer's  liability  policy,  providing  that  assured  sball  give 
immediate  notice  to  insurer  of  an  accident,  the  assured  is  bound  to  exer- 
cise ordinary  care  in  acquiring  knowledge  of  an  accident,  to  the  end  that 
the  insurer  may  be  promptly  furnished  with  the  notice  required. 

2.  Same. 

Where  a  voluntary  association  engaged  in  the  transfer  business,  employ- 
ing many  drivers  and  vehicles,  procures  an  employer's  liability  policy, 
covering  loss  from  accidents  caused  by  horses  and  vehicles — the  policy  re- 
quiring immediate  notice  of  an  accident  to  be  given  to  the  insurer — ^the 
adoption  and  promulgation  of  a  rule  by  the  assured  providing  that  "drivers 
must  immediately  •  •  •  make  full  report  of  any  accident  •  •  • 
together  with  the  names  of  witnesses"  shows  the  exercise  of  ordinary  care 
to  acquire  knowledge  of  an  accident 
8.  Same— Knowledge  of  Insubed's  EmplotA. 

Neither  the  knowledge  of  the  driver  of  a  vehicle  causing  an  accident, 
nor  that  of  an  employ^  in  charge  of  assured's  freight  depot,  could  be  im- 
puted to  the  assured,  since  neither  of  these  employ te  had  power  to  give 
the  notice  to  tiie  insurer  himself,  and  hence  their  failure  to  report  the 
accident  to  assured,  so  that  immediate  notice  could  be  given  to  the  insurer, 
did  not  forfeit  the  policy. 

O'Brien,  J.,  dissenting. 

Appeal  from  Trial  Term. 

Action  by  William  H.  Woolverton  against  the  Fidelity  &  Casualty 
Company  of  New  York.  From  a  judgment  for  defendant,  and  an 
order  denying  a  motion  for  a  new  trial,  plaintiff  appeals.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH- 
LIN,  PATTERSON,  and  O'BRIEN,  JJ. 

John  L.  Hill,  for  appellant. 
Charles  C.  Nadal,  for  respondent. 

McLaughlin,  J.  On  the  Ist  of  August,  1895,  the  defendant  is- 
sued to  the  New  York  Transfer  Company,  a  voluntary  association^ 
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of  which  the  plaintiff  is  president,  an  employers'  liability  policy  of  in- 
surance, and  by  an  indorsement  thereon  the  policy  was  extended  so 
as  to  cover  any  loss  resulting  from  any  accident  caused  directly  by 
the  horses  or  vehicles  used  in  the  company's  business  of  transporting 
goods  or  freight.    The  policy  contained  the  following  clause : 

"The  assured,  upon  the  occurrence  of  an  accident  and  alBO  upon  receiving 
Infonnatlon  of  a  claim  on  account  of  an  accident,  shall  give  immediate  notice 
Id  writing  of  such  accident  or  claim,  with  full  particulars  to  the  company  at 
ItB  office  in  New  York  City,  or  to  the  agent,  if  any,  who  shall  have  counter- 
Bi^ed  this  policy." 

On  the  6th  of  September  following  the  issuance  of  the  policy,  one 
Hannan,  an  employe  of  the  transfer  company,  while  driving  one  of 
its  trucks,  injured  a  boy  named  Mills,  for  which  an  action  was  sub- 
sequently brought  against  the  plaintiff,  and  a  recovery  had.  It  paid 
the  judgment,  and  Aen  brought  this  action  to  recover  the  amount 
thereof,  and  the  expenses  incurred  in  the  defense.  The  defense  relied 
upon  in  this  action  was  an  alleged  failure  upon  the  part  of  the  plaintiff 
to  comply  with  the  provisions  of  the  policy  above  quoted,  by  giving 
the  defendant  immediate  notice  of  the  accident  and  claim  made. 

There  have  been  two  trials.  Upon  the  first,  the  complaint  was 
dismissed  at  the  close  of  plaintiff's  evidence  upon  the  ground  that  the 
failure  of  the  transfer  company  to  notify  the  defendant  of  the  ac- 
cident rendered  the  policy  inoperative,  but  upon  appeal  the  judgment 
was  reversed,  and  a  new  trial  ordered.  48  App.  Div.  439,  62  N.  Y. 
Siipp.  1044.  On  the  second  trial  the  defendant  had  a  verdict,  and 
from  the  judgment  entered  thereon  the  present  appeal  is  taken.  The 
validity  of  the  judgment  is  attacked  principally  upon  the  ground  of 
erroneous  instructions  to  the  jury. 

There  is  but  little  dispute  between  the  parties  as  to  the  facts,  which, 
so  far  as  material,  are  substantially  as  follows :  The  truck  which 
Hannan  was  driving  collided  with. an  open  trolley  car,  and  in  some 
way— just  how  does  not  clearly  appear  upon  the  record — the  boy. 
Mills,  who  was  standing  upon  the  side  step  of  the  car,  was  knocked 
oflF,  and  the  truck  ran  over  him.  Hannan  continued  in  the  direction 
in  which  he  was  driving  for  about  200  feet,  when  he  was  stopped  and 
taken  back  to  where  the  boy  was.  He  saw  him,  and  knew  that  he 
had  been  injured.  After  waiting  some  time  without  any  charge 
being  made  against  him,  he  went  away,  and  drove  his  team  back  to 
the  plaintiff's  stables,  where  he  made  no  report  of  what  had  occurred, 
notwithstanding  the  plaintiff  had  a  rule  which  required  that  "drivers 
must  immediately  on  arriving  at  the  stable  make  full  report  of  any 
accident  that  may  have  occurred,  together  with  the  names  of  wit- 
nesses." Four  days  after  the  accident  occurred,  one  Sparks,  who 
was  an  employ6  of  the  plaintiff,  having  charge  of  one  of  its  freight 
depots,  was  informed  by  a  police  officer  that  he  was  looking  for  the 
driver  of  plaintiff's  truck  bearing  customhouse  license  No.  3 ;  that  a 
driver  of  that  truck  had  run  over  a  boy  in  Brooklyn,  and  he  desired 
to  arrest  him.  Sparks  thereupon  looked  up  his  memoranda  of  teams 
sent  out  on  the  day  the  accident  occurred,  and  found  Hannan  was 
the  driver  of  the  truck  referretd  to;  and  he  informed  the  officer  that 
Hannan  would  be  there  in  the  evening,  when  he  could  arrest  him  if 
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he  desired.  When  Hannan  returned  in  the  evening,  Sparks  asked 
him  about  the  accident,  and  he  then  told  him  substantially  what  had 
taken  place,  but  denied  that  he  had  been  the  cause  of  the  accident,  or 
was  responsible  for  it  in  any  way.  The  policeman  did  not  return  in 
the  evening,  Hannan  was.not  arrested,  and  no  report  was  made  either 
by  Hannan  or  Sparks  to  any  officer  of  the  plaintiflf.  On  the  2d  of 
October  following,  an  attorney  representing  the  boy  called  upon  the 
general  superintendent  of  the  plaintiff,  and  informed  him  of  the  in- 
juries which  the  boy  had  sustained,  and  that  the  same  were  caused  by 
one  of  its  trucks.  The  superintendent  at  once  called  upon  Sparks  for 
information,  and  he  then  reported  the  interviews  which  he  had  had 
with  Hannan  and  the  police  officer.  Immediate  notice  was  given  to 
the  defendant  of  what  had  taken  place,  and  of  the  claim  made.  On 
the  21st  of  October  an  action  was  commenced  by  the  boy  to  re- 
cover damages  from  the  plaintiff,  and  the  summons  and  complaint 
were  sent  to  the  defendant.  On  the  29th  of  October  the  defendant 
acknowledged  their  receipt,  and,  after  stating  that  the  accident  oc- 
curred on  the  6th  of  the  preceding  September,  and  that  no  notifica- 
tion had  been  given  until  the  3d  of  October,  it  added  that  it  would 
nevertheless  defend  the  action,  but  upon  the  understanding  that  what- 
ever it  did  would  not  prejudice  any  right  which  it  might  have  by  rea- 
son of  its  not  having  prompt  notice  of  the  accident,  and  inclosed  an 
agreement  for  the  plaintiff  to  sign.  This  it  refused  to  do,  and  on 
the  following  day  so  notified  the  defendant.  Notwithstanding  this 
fact,  the  defendant  retained  the  summons  and  complaint  until  the 
8th  of  November  following,  when  it  returned  them  to  the  plaintiff; 
at  the  same  time  saying  it  declined  to  assume  anv  responsibility  or 
to  defend  the  action. 

The  learned  trial  justice  instructed  the  jury: 

"That  If  Hannan  on  this  night  of  September  5th  knew  that  he  had  occasioned 
an  accident  to  this  boy,  Mills,  or  if  Hannan  on  this  night  had  snch  information 
as  would  have  caused  a  reasonably  pirudent  man  in  his  place  to  believe  that 
^uch  an  accident  had  occurred,  then  ♦  •  ♦  the  plaintiff  in  this  case  had 
in  law,  Just  the  knowledge  and  Just  the  information  which  Hannan  had,  and 
it  was  bound,  under  the  terms  of  this  contract,  immediately  or  within  a  reason- 
able time  to  give  notice  to  the  Fidelity  &  Casualty  Company.  Whether  Hannan 
had  such  knowledge — whether  a  reasonably  prudent  man  in  Hannan's  place 
would  have  believed  that  an  accident  had  occurred  through  his  fault— is  the 
first  question  of  fact  which  you  are  to  determine." 

Subsequently  the  same  instruction  was  given  as  to  Sparks,  with  the 
exception  of  the  dates  when  the  evidence  tended  to  show  that  he 
had  acquired  information  bearing  on  the  subject  of  the  accident.  Ex- 
ceptions were  duly  taken  to  the  instructions  thus  given,  and  the  court 
was  requested  in  various  ways  to  instruct  the  jury  in  effect  that  the 
knowledge  of  Hannan  or  Sparks  was  not  the  knowledge  of  the  plain- 
tiff.    The  request  was  refused,  and  an  exception  also  duly  taken. 

I  think  the  exceptions  required  a  reversal  of  the  judgment.  The 
plaintiff  used  in  its  business  upwards  of  300  horses.  The  purpose  of 
the  policy  was  to  protect  it  against  liability  on  account  of  injuries 
caused  by  them,  or  vehicles  to  which  they  were  attached.  It  ought, 
therefore,  to  be  fairly  construed,  having  in  mind  the  nature  of  the 
business,  and  the  object  sought  to  be  accomplished  by  the  insurance. 

Digitized  by  V^OOQIC 


Sup.  Ct)         WOOLYEBTON  ▼.  FIDELITY  A  GASUALTT  CO.  295 

When  this  is  done,  it  seems  to  me  clear  that  the  notice  contemplated 
was  one  to  be  given  by  the  plaintiff  itself,  through  some  of  its  officers, 
and  not  one  to  be  given  by  some  employe  upon  whom  no  duty  rested, 
so  far  as  the  insurance  itself  was  concerned,  or  the  enforcement  of 
the  policy  in  case  of  liability  thereunder.  It  could  not  give  the  no- 
tice until  some  of  its  officers  had  been  informed  that  an  accident  had 
occurred  or  a  claim  liad  been  made.  Mandall  v.  Fidelity  &  Casualty 
Co.,  170  Mass.  173,  49  N.  E.  110,  64  Am.  St.  Rep.  291 ;  Trippe  v. 
Provident  Fund  Society,  140  N.  Y.  23,  35  N.  E.  316,  22  L.  R.  A.  432, 
37  Am.  St.  Rep.  629 ;  McNally  v.  Phoenix  Ins.  Co.,  137  N.  Y.  389,  33 
N.  E.  476.  And  this,  under  the  record  before  us,  was  not  until  the 
2d  of  October,  when  the  attorney  for  the  boy  called  upon  the  general 
superintendent.  The  plaintiff,  of  course,,  was  bound  to  exercise  or- 
dinary diligence  in  acquiring  knowledge,  to  the  end  that  the  defend- 
ant might  promptly  be  furnished  with  the  necessary  information. 
This,  however,  it  seems,  it  did,  by  the  adoption  and  promulgation  of 
the  rule  above  referred  to,  which  required  drivers  to  give  immediate 
notice  of  the  occurrence  of  an  accident,  and  the  names  of  witnesses 
of  it.  Hannan  or  Sparks  was  in  no  sense  the  agent  of  the  plaintiff, 
so  far  as  the  insurance  in  question  was  concerned.  Neither  of  them 
could  do  anything,  without  its  knowledge  or  consent,  which  woulrf 
either  add  to  or  diminish  liability  under  the  policy;  and,  had  they 
so  attempted,  either  by  giving  the  notice  or  doing  any  other  act, 
they  would  have  been  acting  outside  the  scope  of  their  employment. 
Nor  was  the  knowledge  which  either  or  both  had,  the  knowledge  of 
the  plaintiff.  As  already  said,  neither  of  them  had  any  power  to 
give  the  notice;  and,  this  being  so,  they  could  not,  by  withholding 
the  knowledge  from  plaintiff's  officers,  destroy  the  policy.  It  cannot 
be  that  either  party  to  the  contract  contemplated  such  a  thing  or  in- 
tended such  a  result. 

Other  errors  are  alleged,  which,  except  for  the  conclusion  here 
reached,  would  require  serious  consideration ;  but,  inasmuch  as  they 
may  not  occur  upon  another  trial,  it  is  unnecessary  to  consider  them. 

The  judgment  and  order  appealed  from  must  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  appellant  to  abide  the  event.  All 
concur,  except  O'BRIEN,  J.,  dissenting. 

O'BRIEN,  J.  I  dissent.  The  court  left  to  the  jury  the  question 
of  whether  Sparks,  who  had  general  charge  of  the  drivers  and  the 
transportation  work,  had  reasonable  ground  to  attribute  the  accident 
to  the  driver,  Hannan,  and  charged  them  that,  if  he  did,  then  that 
knowledge  was  knowledge  of  the  company.  The  jury  evidently 
found  that  Sparks  did  have  such  cause,  and  hence  that  the  company 
had  knowledge,  and  had  failed  within  a  proper  time  to  give  the  de- 
fendant notice,  for  they  returned  a  verdict  for  the  defendant,  and 
from  the  judgment  so  entered  the  plaintiff  appeals. 

The  plaintiff's  case  rests  entirely  upon  whether  notice  to  Sparks 
was  notice  to  the  company.  Reference  is  made  to  Mandall  v.  Fidel- 
ity Company  170  Mass.  173,  49  N.  E.  110,  64  Am.  St.  Rep.  291, 
wherein  it  was  held  that  "the  notice  was  not  required  to  be  given 
by  the  driver  whose  team  might  cause  the  accident,  but  by  the  plain- 
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tiff  himself,"  and  that  "the  plaintiff  was  not  chargeable  with  knowl- 
edge of  the  accident  because  his  servants  had  such  knowledge."  I 
think  that  case,  however,  is  distinguishable,  and  for  the  reason  that 
not  a  driver,  nor  a  mere  foreman,  is  here  concerned,  but  one  having 
general  charge  and  authority  as  to  notice  of  accidents.  It  was  Sparks' 
duty  to  look  out  for  the  drivers  and  the  transportation  details,  and 
in  the  room  where  he  worked  was  conspicuously  posted  a  notice 
about  giving  information  of  accidents.  He  was  thus  informed  of 
the  rule.  And  when  the  officials  learned  of  the  accident  from  the 
attorney,  they  turned  to  Sparks  for  information,  and  he  submitted  a 
report.  Such-  reports  were  evidently  in  the  line  of  his  duties.  He 
was  therefore  different  from  a  driver  or  a  mere  foreman,  and  was 
the  person  to  whom  was  delegated  the  duty  of  reporting  accidents. 
For  this  reason  the  Massachusetts  case  is  not,  I  think,  controlling; 
and  it  follows  that  the  notice  of  Sparks  was  notice  to  the  company, 
there  being  evidence  to  support  the  finding  of  the  jury  that  the 
circumstances  apprised  him  that  an  accident  had  occurred,  which  he 
should  report. 

I  think,  therefore,  that  the  judgment  must  be  affirmed. 


(96  App.  Dlv.  290.) 

WHITNEY  ▼.  WENMAN  et  aL 

(Snpreme  Court,  Appellate  Division,  First  Department    July  18,  1904.) 

1.  Complaint — ^Plubalitt  of  Causes — Sepabate  Statement  and  Nxtmbeb- 

INO. 

Where  a  complaint  states  a  cause  of  action  for  conversion  of  goods, 
<X)vered  by  warehouse  receipts  delivered  to  F.  &  B.,  which  In  no  way  af- 
fects the  defendant  U.;  also  a  cause  of  action  for  conversion  of  goods, 
covered  by  receipts  delivered  to  defendant  U.,  which  in  no  way  affects 
the  defendants  F.  &  B.;  and  a  cause  of  action  for  conversion  of  goods, 
covered  by  receipts  delivered  to  the  defendant  S.,  which  in  no  way 
affects  either  defendants  U.  or  F.  &  B.;  and  also,  in  case  the  receipts 
should  be  declared  invalid,  a  fourth  cause  of  action  for  an  accounting 
affecting  all  of  the  defendants — the  complaint  sets  forth  two  or  more 
causes  of  action  within  Code  Civ.  Proc.  §  483,  providing  that  in  such  case 
the  statement  of  facts  constituting  each  cause  of  action  shall  be  stated 
separately  and  numbered. 

Appeal  from  Special  Term,  New  York  County, 

Action  by  Edward  B.  Whitney,  as  trustee  in  bankruptcy  of  Dresser 
&  Co.,  against  Charles  H.  Wenman  and  others.  From  an  order  deny- 
ing a  motion  to  compel  plaintiff  to  separately  state  and  number  his 
causes  of  action  set  out  in  the  complaint,  defendants  appeal.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH- 
LIN,  O'BRIEN,  and  LAUGHLIN,  JJ. 

Liouis  F.  Doyle,  for  appellants. 
Robert  D.  Murray,  for  respondent. 

McLaughlin,  J.  The  defendants  above  named,  impleaded  with 
other  defendants,  appeal  from  an  order  den3dng  a  motion  to  compel 
the  plaintiff  to  serve  an  amended  complaint,  and  separately  state  and 
number  therein  the  several  causes  of  action  set  out  in  the  complaint. 
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The  complaint  alleges  that  the  plaintiff  is  the  trustee  in  bankruptcy 
of  the  firm  of  Dresser  &  Co.,  which  became  insolvent  on  the  7th  of 
March,  1903 ;  that  on  the  9th  of  March,  1903,  the  defendants  Morris 
&  Mackenzie  were  appointed  receivers  in  bankruptcy,  and  that  they 
acted  as  such  from  that  time  until  the  17th  of  September  following, 
when  Uie  plaintiff  was  appointed  the  trustee;  that  the  defendants  the 
Security  Warehousing  Company  and  the  United  States  Mortgage  & 
Trust  Company  are  domestic  corporations,  and  that  the  defendants 
Daniel  Le  Roy  Dresser  and  Charles  E.  Riess  were  the  members  of  the 
firai  of  Dresser  &  Co.,  and  the  defendant  Wenman  was  the  agent  and 
attorney  of  the  defendants  Fish  &  Boldt,  and  represented  them  in 
the  transactions  referred  to  in  the  complaint ;  that  at  the  time  the  re- 
ceivers were  appointed  the  firm  of  Dresser  &  Co.  was  the  owner  of, 
and  had  in  its  possession  in  its  store  in  the  city  of  New  York,  a  large 
quantity  of  Japanese  silk,  of  the  value  of  upwards  of  $150,000 ;  that 
at  that  time,  and  for  some  time  prior  thereto,  the  Security  Warehousing 
Company  claimed  to  have  leased  the  portion  of  the  store  in  which  said 
silk  goods  were  stored  and  displayed  for  sale  from  Dresser  &  Co., 
at  a  rental  of  $1  per  year,  and  claimed  said  portion  of  the  store  and 
display  room  to  be  one  of  its  warehouses;  that  it  had  issued  to  said 
firm  certain  instruments  in  writing,  purporting  upon  their  face  to^  be 
warehouse  receipts,  for  all  or  nearly  all  of  said  goods,  and  represent- 
ing that  the  same  were  stored  with  it  in  its  warehouse,  and  held  by  it 
subject  to  the  order  of  the  holders  of  said  instruments,  deliverable  to 
said  holders  upon  surrender  of  said  receipts ;  that  eight  of  these  ware- 
house receipts,  covering  goods  amounting  in  value  to  $116,648.65,  were 
delivered  by  Dresser  &  Co.  to  the  defendants  Fish  &  Boldt,  through 
their  agent,  Wenman,  as  security  for  the  payment  of  certain  loans 
made  by  them  to  said  firm,  amounting  to  $132,245.74,  and  for  which 
they  also  held,  as  additional  security,  certain  bonded  warehouse  re- 
ceipts for  other  silks  of  the  value  of  over  $76,000;  that  on  the  12th 
of  March,  1903,  the  defendants  Fish  &  Boldt  entered  into  a  contract 
with  the  warehousing  company  by  which  the  goods  covered  by  the 
receipts  held  by  them  were  sold  by  the  receivers,  and  the  proceeds  of 
sale,  or  the  greater  part  thereof,  paid  to  them  and  the  warehousing 
company.  The  complaint  further  alleges  that  one  of  said  receipts, 
covering  goods  of  the  value  of  $33,100,  was  delivered  to  the  United 
States  Mortgage  &  Trust  Company  as  security  for  a  loan  made  by  it 
to  the  firm  of  Dresser  &  Co.  of  $25,000,  and  on  the  17th  of  March,  1903, 
It  (the  warehousing  company)  and  the  receivers  entered  into  a  contract 
by  which  the  goods  covered  by  such  receipt  were  sold,  and  the  proceeds, 
or  the  greater  part  of  them,  paid  to  the  United  States  Mortgage  & 
Trust  Company  and  the  warehousing  company.  The  complaint  fur- 
ther alleges  that  two  of  such  receipts,  covering  goods  of  the  valu^  of 
$35,803.50,  were  delivered  to  the  warehousing  company  as  security 
for  a  loan  of  $25,000,  and  the  goods  covered  thereby  sold,  and  the  pro- 
ceeds received  by  said  company. 

The  judgment  demanded  is:  (1)  That  the  receipts  be  declared  in- 
valid, fraudulent,  and  void  as  to  the  plaintiff,  and  that  he  be  adjudged 
to  be  the  owner  of  the  goods  and  accounts  covered  thereby,  or  else 
that  he  recover  from  the  defendants  the  market  value  of  the  goods 
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taken  by  them  respectively,  together  with  interest  thereon;  and  (2) 
in  the  event  of  it  being  adjudged  that  the  said  receipts  are  valid  and 
effective  as  against  the  plaintiff,  and  that  the  defendants  were  entitled 
to  hold  and  sell  the  goods  and  collect  the  accounts  receivable,  purporting 
to  be  covered  thereby  as  security  for  their  loans,  that  then  the  said  de- 
fendants make  full  disclosure  and  discovery  to  the  plaintiff  of  all 
the  acts  and  things  done  by  each  and  all  of  them  with  respect  to  said 
goods,  and  of  the  disposition  of  the  proceeds  thereof,  and  that  the 
defendants  pay  to  the  plaintiff  such  amounts,  with  interest,  as  niay  be 
determined  to  have  been  received  by  each  of  them  respectively  in  ex- 
cess of  the  amount  to  which  they  were  entitled  as  the  proceeds  of  the 
sales  upon  which  they  each  had  liens  as  pledgees. 

When  the  foregoing  facts  are  considered  in  connection  with  the 
prayer  for  judgment,  it  is  clear  there  are  several  causesof  action  plead- 
ed. There  are  three  causes  of  action  for  conversion:  The  first,  for 
goods  covered  by  the  warehouse  receipts  delivered  to  Fish  &  Boldt, 
and  this  in  no  way  affects  the  United  States  Mortgage  &  Trust  Com- 
pany ;  the  second,  for  goods  covered  by  receipts  delivered  to  the  United 
States  Mortgage  &  Trust  Company,  and  this  in  no  way  affects  Fish 
&  Boldt;  and  the  third,  for  goods  covered  by  receipts  delivered  to  the 
warehousing  company,  and  this  in  no  way  affects  either  the  United 
States  Mortgage  &  Trust  Company  or  Fish  &  Boldt.  There  is  also,  in 
case  the  receipts  are  declared  invalid,  a  fourth  cause  of  action  which 
affects  all  of  the  defendants ;  that  is,  an  accounting  by  them  of  the  pro- 
ceeds received  on  the  sale  of  the  goods  in  excess  of  what  was  sufficient 
to  satisfy  their  respective  loans  in  full.  The  defendants,  therefore, 
were  entitled,  under  section  483  of  the  Code  of  Civil  Procedure,  to  have 
these  causes  of  action  separately  stated  and  numbered,  to  the  end  that 
they  may  raise  the  question  of  misjoinder  or  sufficiency,  by  demurrer. 
Cohn  V.  Jarecky,  90  Hun,  266,  36  N.  Y.  Supp.  935 ;  Westheimer  v. 
Musliner,  46  App.  Div.  96,  61  N.  Y.  Supp.  348. 

It  follows  that  the  order  appealed  from  must  be  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  granted,  with  $10  costs.  All 
concur. 

LAUGHLfIN,  J.  I  concur  in  the  result.  I  am  of  opinion  that  a 
demurrer  would  lie  without  first  separately  stating  and  numbering  the 
causes  of  action,  but  the  Code  of  Civil  Procedure  (section  483)  requires 
that  causes  of  action  shall  be  stated  and  numbered  separately^  and  this 
requirement  should  be  complied  with. 


(96  App.  Div.  823.) 

TOPHAM  y.  INTBRURBAN  ST.  RT.  CO. 

(Supreme  Court,  Appellate  Division,  First  Department    July  13,  1904.) 

1.  Street  Railroads— Leases— Passengebb— Transfers. 

By  Railroad  Law,  §  78  (Laws  1892.  p.  1398.  c.  676),  authority  is  given 
any  corporation  owning  or.  operating  any  railroad  to  contract  with  any 
other  such  corporation  for  the  use  of  their  respective  roads  or  routes,  or 
any  part  thereof;  but  that  section  contains  a  provision  that  '^nothing  in 
this  section  shall  apply  to  any  lease  in  existence  prior  to  May  the  first, 
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1891.'*  Section  104  (page  1406)  provides  that  "every  such  corporation  en- 
tering into  such  contract"  shall  give  to  each  passenger  paying  a  single 
fare  a  transfer  entitling  such  passenger  to  a  trip  to  any  point  on  any  road 
embraced  in  the  contract  Held,  that  section  104  applies  to  contracts  made 
pursnant  to  section  78,  and  hence  has  no  application  to  contracts  made 
before  the  date  specified  in  section  78. 
i  Samb— Leases— Limes  Embbaced  in  Cortbact. 

Where  a  street  railroad  company  leased  its  lines  to  the  H.  Street  Rail- 
road Company  prior  to  May,  1891,  and  after  such  date  another  railroad 
company  leased  its  lines  to  the  H.  Company — the  latter  lease  making  no 
reference  to  the  other  lease,  and  there  being  no  recital  that  the  lessee  was 
operating  any  railroad — and  thereafter  the  lessee  road  consolidated  with 
other  roads,  and  the  consolidated  road  leased  all  the  lines  to  defendant, 
defendant  was  not  required  to  give  a  transfer  from  one  to  the  other  of  the 
lines  leased  to  the  H.  Road. 

O'Brien,  J.,  dissenting  in  part 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict 

Action  by  Henry  R.  Topham  against  the  Interurban  Street  Railway 
Company.  From  a  judgment  of  the  Appellate  Term  (86  N.  Y.  Supp. 
295)  reversing  a  judgment  of  the  Municipal  Court  in  favor  of  defend- 
ant, it  appeals.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  O'BRIEN,  IN- 
GRAHAM,  and  LAUGHLIN,  JJ. 

Paul  D.  Cravath,  for  appellant. 
Edward  B.  Whitney,  for  respondent 

HATCH,  J.  This  appeal  comes  before  this  court  upon  the  allow- 
ance of  an  appeal,  by  the  justices  of  the  Appellate  Term.  Mr.  Justice 
Freedman,  in  a  learned  and  exhaustive  opinion,  has  traced  the  history 
of  the  statutory  law  of  the  state  bearing  upon  the  authority  conferred 
by  the  Legislature  upon  street  surface  railroads  to  construct,  operate, 
lease,  and  enter  into  traffic  contracts  from  the  inception  of  the  right 
down  to  the  present  time,  and  reached  the  conclusion  that  the  lease 
entered  into  between  the  defendant  and  the  Metropolitan  Street  Rail- 
way Company  was  made  and  executed  pursuant  to  the  provisions  of 
the  railroad  law  as  it  now  exists  (Laws  1892,  p.  1382,  c.  676),  and  that 
section  104,  p.  1406,  of  that  act,  is  not  limited  to  traffic  contracts  alone, 
but  embraces  contracts  of  lease  as  well.  With  that  conclusion  we 
agree.  The  same  question  was  considered  by  this  court,  and  the  same 
conclusion  reached,  in  Mendoza  v.  Metropolitan  Street  Railway  Com- 
pany, 48  App.  Div.  62,  62  N.  Y.  Supp.  680 ;  s.  c,  on  motion  for  reargu- 
ment,  61  App.  Div.  430,  64  N.  Y.  Supp.  745.  It  was  also  adverted  to 
by  the  Appellate  Division  in  the  Second  Department,  and  the  same 
result  asserted,  in  Bamett  v.  Brooklyn  Heights  R.  R.  Co.,  63  App.  Div. 
432,  65  N.  Y.  Supp.  1068.  Since  that  decision,  we  have  been  furnished 
with  a  manuscript  copy  of  the  opinion  delivered  by  the  same  court  in 
O'Reilly  v.  Brooklyn  Heights  R.  R.  Co.,  89  N.  Y.  Supp.  41,  wherein 
that  court  has  decisively  determined  that  the  construction  of  the  statute 
in  this  respect  was  the  same  as  had  been  announced  by  that  court  in  its 
former  decision,  and  by  the  decisions  of  this  court.  Whatever  differ- 
ence of  view  presently  exists  in  this  court  upon  this  subject,  I  do  not 
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deem  it  necessary  to  re-examine  this  question,  as  the  matter  has  been  so 
thoroughly  discussed  by  the  learned  court  below,  and  so  decisively  de- 
termined in  the  other  cases  adverted  to,  that  such  question,  so  far  as  the 
Supreme  Court  is  concerned,  ought  to  be  regarded  as  settled. 

We  also  agree  with  the  learned  court  below  that  the  statute  in  ques- 
tion authorizes  the  recovery  of  cumulative  penalties  in  one  action.  The 
language  upon  such  subject  is,  "for  every  refusal."  This  language  was 
held  in  Suydam  v.  Smith,  52  N.  Y.  383,  to  permit  the  recovery  of 
cumulative  penalties,  and  that  case  distinguishes  Fisher  v.  New  York 
Cent  &  H.  R.  R.  R.  Co.,  46  N.  Y.  644.  The  same  distinction  is  main- 
tained in  all  the  subsequent  decisions  upon  the  subject.  The  Second 
Department,  in  Suffolk  County  v.  Shaw,  21  App.  Div.  146,  47  N.  Y. 
Supp.  349,  adopted  the  same  construction,  holding  that  the  language 
is  equivalent  to  "each  and  every."  Cox  v.  Paul,  175  N.  Y.  328,  67 
N.  E.  586,  is  not  in  conflict  with  this  conclusion.  The  language  of  the 
statute  in  that  case  was,  "for  any  refusal  *  *  *  the  officer  or 
agent  so  refusing  shall  each  forfeit."  The  court  held  that,  from  the 
language  of  the  statute,  but  one  penalty  could  be  recovered,  and  that 
the  word  "any"  was  not  the  equivalent  of  "each"  or  "every."  The 
language  in  the  present  case  is  different,  and  this  is  ground  for  the  dif- 
ference in  conclusion. 

As  I  view  this  case,  however,  this  determination  of  these  questions  in 
favor  of  the  plaintiff  does  not  suffice  to  show  that  he  is  necessarily  en- 
titled to  a  recovery  in  this  action ;  nor  does  it  result  in  the  affirmance 
of  the  order  from  which  the  appeal  is  taken.  The  real  question  which 
the  case  presents  turns  upon  the  construction  to  be  given  to  section  104 
of  the  railroad  law  (Laws  1892,  p.  1406,  c.  676).  If  that  section  is  to 
be  construed  as  constituting  a  mandatory  provision  by  the  Legislature 
that  the  defendant  shall,  upon  demand,  and  without  extra  charge,  give 
to  each  passenger  paying  one  single  fare  a  transfer  over  its  line  of  rail- 
roads at  any  point  of  intersection  with  a  leased  line,  then  there  is  an 
end  of  this  case,  and  the  judgment  must  be  affirmed.  If,  however,  that 
section  be  construed  as  authorizing  the  defendant,  in  the  operation 
of  its  railroad,  to  so  operate  the  same,  and  furnish  transfers  to  passen- 
gers at  such  points  upon  its  intersecting  lines,  as  will  best  serve  the 
convenience  of  the  traveling  public,  by  designating  particular  transfer 
points,  and  that  such  designations  will  accomplish  the  purpose  of  the 
act,  then  compliance  therewith  will  have  been  shown.  In  order  to  have 
a  clear  view  of  this  question,  the  provisions  of  tlie  section  are  to  be  care- 
fully scrutinized.     It  reads : 

"Sec.  104.  Contracting  Corporations  to  Carry  for  One  Fare — Penalty.  Every 
such  corporation  entering  into  such  contract  shaU  carry  or  permit  any  other 
party  thereto  to  carry  between  any  two  points  on  the  railroads  or  portions  there- 
of embraced  in  such  contract  any  passenger  desiring  to  make  one  contlnuons 
trip  between  such  points  for  one  single  fare,  not  higher  than  the  fare  lawfully 
chargeable  by  either  of  such  corporations  for  an  adult  passenger.  Every  such 
corporation  shall  upon  demand,  and  without  extra  charge,  give  to  each  passen- 
ger paying  one  single  fare  a  transfer,  entitling  such  passenger  to  one  contin- 
uous trip  to  any  point  or  portion  of  any  railroad  embraced  in  such  contract, 
to  the  end  that  the  public  convenience  may  he  promoted  by  the  operation  of 
the  railroads  embraced  in  such  contract  auhstantially  as  a  single  railroad  uHth 
a  single  rate  of  fare.  For  every  refusal  to  comply  with  the  requirements  of 
this  section  the  corporation  so  refusing  shall  forfeit  fifty  dollars  to  the  aggriev* 
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ed  party.    The  provisions  of  this  section  shall  apply  only  to  railroads  wholly 
within  the  limits  of  any  one  incorporated  city  or  village." 

The  primary  purpose  of  this  section  is  to  compel  the  railroad  corpora- 
tion to  carry  over  the  lines  of  road  operated  by  it  passengers  by  such 
method  as  will  best  promote  the  convenience  of  the  public  who  travel 
thereon.  The  learned  court  below  assumed  that  the  section  was  to  be 
construed  as  mandatory  provisions,  requiring  that  a  transfer  should  be 
given  at  every  intersecting  point,  and,  in  disposition  of  the  suggestion 
that  the  corporation  might  adopt  rules  or  a  method  in  carrying  the  pub- 
lic over  its  lines  by  which  transfers  might  be  .denied  at  some  points, 
said: 

**The  fact  that  there  was  another  route  embraced  within  the  defendant's 
system,  over  which  the  plaintiff  on  each  occasion  might  have  traveled  for  a 
single  fare,  can  make  no  difference ;  and  the  fact  that  the  giving  of  transfers 
at  the  point  in  question  might  cause  undue  crowding  in  the  street  and  at  the 
crossing  is  no  excuse  for  not  giving  them,  unless  sanctioned  by  legislative  ac- 
tion." 

No  further  discussion  of  such  subject  was  had  in  making  disposition 
of  the  question.  It  is  evident  that,  if  the  words  of  the  provision  which 
we  have  italicized  do  nothing  more  than  declare  that  the  issuance  of 
transfers  at  all  intersecting  points  will  promote  the  public  convenience, 
then  such  language  might  as  well  have  been  omitted  from  the  section, 
as  it  neither  adds  to  nor  takes  from  the  preceding  provisions  of  the 
section,  as  the  language  therein  contained  is  clearly  mandatory.  In- 
deed, the  injection  of  this  language  into  the  section  creates,  in  this 
view,  somewhat  of  ambiguity,  if  it  is  to  be  thus  limited,  as  it  in  no  wise 
adds  to  the  clearness  of  the  preceding  provision.  The  intent  of  the 
Legislature  is  the  cardinal  rule  by  which  statutes  are  to  be  interpreted 
It  was  said  by  the  Presiding  Justice  of  this  court  in  Central  Trust 
Co.  V.  New  York  Equipment  Co.,  74  Hun,  405,  26  N.  Y.  Supp.  850  : 

"A  strict  and  literal  interpretation  is  not  always  to  be  adhered  to,  and,  where 
the  case  is  brought  within  the  intention  of  the  makers  of  the  statute,  it  is 
within  the  statute,  although  by  a  technical  interpretation  it  is  not  within  its 
letter.  It  is  the  spirit  and  purpose  of  a  statute  which  is  to  be  regarded  in  its 
interpretation,  and,  if  this  find  fair  expression  in  the  statute,  it  should  be  so 
construed  as  to  carry  out  legislative  intent,  even  though  such  construction  is 
contrary  to  the  literal  meaning  of  some  of  the  provisions  of  the  statute.  A 
reasonable  construction  should  be  adopted  in  all  cases  where  there  is  a  doubt 
or  uncertainty  in  regard  to  the  intention  of  the  lawmakers." 

And  this  rule  is  abundantly  supported  by  authority,  and  variously 
illustrated  in  the  cases.  People  ex  rel.  Savings  Bank  v.  Butler,  147 
N.  Y.  164,  41  N.  E.  416.  It  was  said  by  Ruger,  J.,  in  People  ex  rel. 
ColUns  V.  Spiccr,  99  N.  Y.  226, 1  N.  E.  680: 

"In  looking  for  the  intent  of  the  Legislature,  not  only  the  language  of  the 
statute  may  be  resorted  to,  but  also  the  circumstances  which  occasioned  its 
enactment,  and  the  object  professed  in  its  title ;  and,  if  by  these  aids  the  in- 
tent of  the  act  can  be  clearly  ascertained,  effect  may  be  given  to  it,  although 
no  retrospective  words  are  contained  in  the  law." 

"When  a  general  intention  is  expressed,  and  also  a  particular  intention  in- 
compatible with  the  general  intention,  the  particular  intention  is  to  be  consid- 
ered in  the  nature  of  an  exception."  People  ex  rel.  Churchyard  v.  Board  of 
Ck>uncilmen  (Super.  Buff.)  20  N.  Y.  Supp.  51,  affirmed  on  opinion  below  in  135 
X  Y.  660,  32  N.  B.  648. 
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In  Murray  v,  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  3  Abb.  Dec.  339,  it  was  held 
that  the  letter  of  a  statute  would  be  restrained  by  the  spirit  of  the  enact- 
ment, even  though  a  liability  imposed  thereby  was  without  qualifica- 
tion. In  that  case  the  obligation  imposed  by  the  statute  was  to  make 
the  railroad  company  liable  for  damages  which  should  be  sustained 
when  fences  alongside  of  its  tracks  were  not  in  good  repair.  The  court 
held  that,  although  the  language  was  mandatory  and  absolute,  it  was 
intended  thereby  to  impose  a  liability  only  in  case  of  negligence.  The 
purpose  here  sought  to  be  accomplished  was  to  procure,  for  a  single 
rate  of  farje,  transfers  oyer  the  lines  of  railroad  operated  by  the  defend- 
ant, by  such  method  as  would  promote  the  public  convenience  in  trans- 
portation. The  convenience  of  particular  individuals  is  not  the  scheme 
or  purpose  of  its  enactment,  but  it  is  to  be  administered,  having  for 
its  object  the  greatest  good  and  the  largest  convenience  for  the  great- 
est number.  If  it  should  be  admitted  that  the  public  convenience  would 
be  best  subserved  by  rules  and  regulations  fixing  certain  points  where 
transfers  should  be  issued,  and  denying  them  at  others,  there  can  be  no 
doubt  but  that  the  legislative  intent  would  be  carried  out,  as  the  public 
convenience  would  be  conserved  thereby.  If  traffic  would  be  congested 
and  rendered  dangerous  by  compelling  compliance  with  the  act  as  a 
mandatory  provision  at  every  intersecting  point,  and  thereby  rapid 
transit  would  be  retarded,  it  is  evident  that  the  public  convenience, 
instead  of  being  promoted,  would  be  hindered.  It  is  asserted  that  such 
would  be  the  fact,  and,  if  this  be  so,  to  construe  the  provision  as  man- 
datory would  result  in  nullifying  the  plain  legislative  intent,  and  render 
nugatory  the  language  which  declares  the  purpose  of  the  act  It  is 
easy  to  say  that  the  Legislature  has  provided  a  scheme,  and  that,  by 
following  that  scheme,  public  convenience  will  be  the  result ;  but  that 
is  not  what  the  statute  says.  Its  language  is,  "to  the  end  that  the 
public  convenience  may  be  secured."  It  is  not  that  it  "will  be,"  but  that 
.  it  "may  be."  It  is  not  that  the  railroad  "shall  be"  run  as  a  single  line, 
but  that  it  may  be  "substantially"  run  as  such  line,  to  the  end  that  the 
public  convenience  shall  be  secured.  Manifestly,  if  transfers  are  pro- 
vided at  intersecting  points,  whereby  the  convenience  of  the  public  is 
secured,  and  it  would  not  be  so  secured  by  transfers  at  all  points,  the 
intent  of  the  statute,  by  adopting  the  former  course,  will  have  been  car- 
ried out,  and  the  spirit  of  the  statute  will  have  been  precisely  applied. 
That  some  discretion  has  been  left  to  the  defendant  in  operation  seems 
clear  from  the  fact  that  the  public  convenience  is  to  be  secured,  and  the 
safety  of  the  passenger  safeguarded,  and  the  road  still  run  substantially 
as  a  single  line.  The  defendant  is  not  required  to  run  it  as  a  single  line, 
but  only  so  far  as  conditions  and  surrounding  circumstances  will  per- 
mit, having  regard  at  all  times  to  the  convenience  of  the  traveling  pub- 
lic. It  is  so  well  known  that  a  railroad  can  only  be  operated  upon  a 
system,  the  product  of  rules  and  regulations,  that  courts  may  take  judi- 
cial notice  of  such  fact.  Hunter  v.  N.  Y.,  O.  &  W.  R.  Co.,  116  N.  Y. 
615,  23  N.  E.  9,  6  L.  R.  A.  246  ;  Town  of  North  Hempstead  v.  Gregory, 
53  App.  Div.  350,  65  N.  Y.  Supp.  867.  Indeed,  unless  proper  rules 
for  management  and  operation  are  promulgated  by  railroad  companies, 
it  is  an  act  of  negligence  which  gives  a  civil  remedy  in  damages  to  a 
person  suffering  injury  arising  out  of  such  failure.     This  is  the  fa- 
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miliar  rule.  No  one  can  have  seen  an  assembly  of  human  beings  await- 
ing transportation  over  the  lines  of  public  rail  transportation  without 
bang  painfully  impressed  with  the  necessity  for  rules  and  regulations 
for  Sieir  government,  and  for  much  discretion  in  management  by  the 
carrier.  It  oftentimes  needs  a  more  substantial  structure  than  rules 
toJceep  the  traveling  public  within  bounds,  and  thus  prevent  injury  to 
others  and  themselves.  For  these  purposes,  structures  of  wood  and 
iron  are  the  necessary  concomitants  of  crowded  public  travel,  rendered 
necessary  in  the  promotion  of  the  public  safety  and  convenience.  In 
these  respects,  an  onerous  public  responsibility  has  been  imposed  upon 
the  carrier  of  passengers,  which  courts  rigidly  enforce.  No  one  can 
witness  the  congested  character  of  many  intersecting  streets,  without 
being  at  once  impressed  with  the  necessity  for  the  most  careful  system 
in  regulation  in  order  to  make  such  places  reasonably  safe;  and  to 
add  to  such  congestion  by  the  diversion  of  traffic  which  now  goes  over 
other  lines  would  only  aggravate  such  condition,  and  is  quite  likely  to 
create,  not  only  public  inconvenience,  but  danger  to  life  and  limb.  The 
court  may  take  judicial  notice  of  conditions  which  exist  at  the  inter- 
section of  Broadway  and  Twenty-Third  street,  and,  in  addition  thereto, 
such  condition  and  the  danger  attendant  upon  the  giving  of  transfers  at 
that  point  was  established  by  proof  upon  the  trial,  as  it  was  shown  that, 
if  this  were  made  a  transfer  point,  a  diversion  of  travel  from  other  lines 
to  such  point  would  be  greatly  increased,  and  the  danger  to  passengers 
and  others  at  such  point  rendered  hazardous.  If  there  be  under  this 
statute  no  power  of  regulation  in  the  issuance  of  transfers  by  the  de- 
fendant, then  the  selection  of  routes  rests  in  the  volition  of  each  indi- 
vidual passenger,  and,  if  transfers  are  required  to  be  given  at  each 
intersecting  point  over  all  the  lines  of  railroad  operated  by  the  defend- 
ant, then  any  passenger  may,  at  will,  ride  over  any  and  all  parts  of  the 
boroughs  of  Manhattan  and  the  Bronx,  changing  at  as  many  intersect- 
ing points  as  he  arrives  at,  for  a  single  fare  of  five  cents.  Manifestly, 
the  Legislature  never  intended  such  restdt  to  flow  from  a  construction 
of  the  provision.  Clearly,  the  right  secured  to  the  passenger  is  the 
right  to  be  carried  from  the  place  where  he  boards  the  car  in  continuous 
line,  as  near  as  may  be,  to  his  point  of  destination,  and,  in  order  to  ac- 
complish that  resuk,  the  defendant  is  burdened  with  the  responsibility 
of  so  arranging  its  system  of  transfers  as  will  promote  the  convenience 
of  the  greatest  number  who  travel  over  its  line ;  and  it  is  equally  mani- 
fest that  in  order  to  promote  such  convenience,  and  carry  the  people 
who  demand  transportation  during  the  so-called  "rush  hours"  of  the 
day,  it  must  have  some  system  in  respect  thereto,  or  breed  confusion  and 
danger. 

I  am  of  opinion,  therefore,  that  the  true  construction  of  the  section 
vests  somewhat  of  authority  in  the  defendant  to  fix  transfer  points 
where  the  convenience  of  the  greatest  number  of  the  traveling  public 
will  be  subserved  in  going  to  and  from  their  respective  points  of  desti- 
nation ;  and,  if  this  result  was  obtained  by  the  transfer  points  which 
were  established  at  the  time  when  this  action  was  brought,  no  right 
of  action  existed,  even  though  such  right  was  denied  at  the  particular 
point  When  the  defendant  has  made  provision  for  the  issuance  of 
transfers  at  intersecting  points  where  the  public  convenience  will  be 
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promoted,  it  makes  compliance  with  the  act,  even  though  under  such 
system  it  refuses  transfers  at  some  points.  The  right  in  this  respect 
is  not  to  be  exercised  arbitrarily,  but  reasonably,  having  regard  to  the 
convenience  of  the  largest  number  of  passengers  which  it  carries.  If 
it  does  not  make  reasonable  compliance  in  this  respect,  and  provide  the 
best  means  for  the  convenience  of  the  traveling  public,  it  will  violate 
the  provision  and  incur  the  penalty. 

This  construction  of  the  statute,  however,  does  not  avail  the  defend- 
ant in  the  present  case,  as  it  has  pleaded  no  such  defense  in  its  answer, 
nor  has  it  proved  the  same  upon  the  trial.  There  is  not  a  suggestion  in 
the  answer  that  the  defendant  has  at  any  time  fixed  transfer  points 
which  will  promote  the  convenience  of  the  traveling  public.  The  near- 
est approach  to  it  is  in  paragraph  10,  where  it  is  averred  that  at  the  time 
in  question  there  were  other  lines  of  railway  which  the  plaintiflF  might 
have  taken  to  reach  his  point  of  destination  as  easily  and  equally 
as  well  as  to  use  the  lines  mentioned  and  described  in  the  complaint. 
There  is,  however,  no  averment  that  these  lines  of  road  were  under  the 
control  of,  or  being  operated  by,  the  defendant;  and,  while  such  fact 
can  doubtless  be  determined  by  a  reference  to  the  lease,  which  is  a  part 
of  plaintiff's  proof,  yet  there  is  no  averment  that  it  issued  transfers  at 
intersecting  points  upon  such  line,  or  that  it  issued  a  transfer  at  its  in- 
tersection with  Eighteenth  street,  which  would  have  carried  the  plaintiff 
to  his  destination.  An  examination  of  the  testimony  also  fails  to 
show  that  the  defendant  has  made  any  compliance  whatever  with  the 
provisions  of  section  104,  or  that  the  plaintiff  could  have  reached  his 
destination  by  a  single  fare  over  any  line  operated  by  the  defendant. 
The  witness  called  to  establish  the  fact  of  the  issuance  of  the  transfer 
failed  in  his  recollection  upon  such  subject,  and  could  not  testify  that 
retransfers  were  issued;  nor  does  it  appear  that  such  question  has 
been  presented  in  such  form  as  to  be  available  to  the  defendant  in  any 
of  the  cases  now  pending  before  this  court. 

Since  the  foregoing  was  written,  Mr.  Justice  INGRAHAM  has  con- 
sidered the  whole  subject  in  an  opinion  handed  down  herewith.  I  con- 
cur in  his  opinion  so  far  as  it  affects  the  leases  made  prior  to  May  1, 
1891,  for  the  reasons  assigned  by  him.  The  provisions  of  section  78 
(page  1398)  expressly  exclude  its  application  to  any  lease  in  existence 
prior  to  May  1, 1891.  The  lease  of  the  Broadway  line  falls  within  such 
exception,  in  consequence  of  which  there  was  no  obligation  resting  up- 
on the  defendant  to  issue  transfers  at  Twenty-Third  street  and  Broad- 
way. 

My  conclusion,  therefore,  is  that  the  determination  of  the  Appellate 
Term  in  this  case  should  be  reversed,  and  the  judgment  of  the  Munic- 
ipal Court  affirmed,  with  costs. 

LAUGHLIN,  J,,  concurs.    VAN  BRUNT,  P.  J.,  concurs  in  result 

INGRAHAM',  J.  I  do  not  agree  in  the  construction  given  by  the 
learnea  court  from  which  this  appeal  is  taken  to  section  104  of  the  rail- 
^voad  law  (chapter  676,  p.  1406,  Laws  1892).  I  do  not  understand  that 
-^ur  decision  in  the  case  of  Mendoza  v.  Met.  St.  Ry.  Co.,  48  App.  Div. 
<2,  62  N.  Y.  Supp.  680,  upon  reargument,  51  App.  Div.  430,  64  N.  Y. 
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Supp.  746 — determined  the  question  now  before  us.  In  that  case, 
winch  came  up  on  demurrer,  we  held  that  the  defendant  was  not  liable 
for  the  penalty  there  sued  for.  I  view  the  question  presented  on  this 
appesd  as  an  open  one  in  this  court. 

This  action  is  based  upon  refusals  of  the  defendant  to  give  to  the 
plaintiff  transfers  which  would  entitle  him  to  one  continuous  trip  from 
a  point  on  Twenty-Third  street  to  a  point  on  Broadway,  upon  the  line 
of  the  Broadway  &  Seventh  Avenue  Railroad  Company,  and  from  a 
point  on  the  Broadway  &  Seventh  Avenue  Line  to  a  point  on  the 
Twenty-Third  Street  Line.  The  line  of  the  Twenty-Third  Street  Rail- 
road intersects  the  Broadway  &  Seventh  Avenue  Line  at  the  comer  of 
Twenty-Third  street  and  Broadway.  For  a  first  cause  of  action,  the 
plaintiff  alleged  that  he  boarded  one  of  the  defendant's  cars  at  a  point 
on  Twenty-Third  street  east  of  Broadway,  paid  his  fare,  and  at  the 
same  time  demanded  from  the  conductor  a  transfer  to  be  used  over  the 
Broadway  and  Seventh  avenue  line  from  the  intersection  of  the  said 
line  at  Broadway  and  Twenty-Third  street  south  to  his  destination, 
which  was  refused;  and  the  plaintiff  demands  a  judgment  for  the 
penalty  prescribed  by  section  104  of  the  railroad  law  (chapter  676,  p. 
1406,  Laws  1892).  There  were  several  other  causes  of  action  all  based 
upon  a  similar  refusal — some  being  for  a  refusal  to  give  a  transfer  from 
the  Broadway  &  Seventh  Avenue  Line  to  the  Twenty-Third  Street  Line, 
and  some  from  the  Twenty-Third  Street  Line  to  the  Broadway  & 
Seventh  Avenue  Line ;  and  the  single  question  is  presented  as  to  wheth- 
er the  defendant,  who  was  operating  these  two  lines  under  a  lease  of 
a  corporation  who  was  the  lessee  of  £)th  the  Broadway  &  Seventh  Ave- 
nue Railroad  and  the  Twenty-Third  Street  Railroad,  was  required  by 
section  104  of  the  railroad  law  to  give  such  a  transfer. 

Section  104  of  the  railroad  law  is  contained  in  article  4  of  that  act, 
relating  to  street  surface  railroads.  That  article  provides  for  the  in- 
coq)oration  of  street  surface  railroads,  and  the  conditions  under  which 
such  corporations  may  be  authorized  to  construct  a  railroad  upon  and 
along  the  street,  avenue,  road,  or  highway  in  any  city,  town,  or  village 
of  the  state.  The  article  contains  no  provision  authorizing  railroad  cor- 
porations to  make  contracts  with  each  other,  but  section  104  provides 
that: 

"Every  guch  corporation  entering  Into  such  contract  shall  carry  or  permit 
any  other  party  thereto  to  carry  between  any  two  points  on  the  railroads  or 
portions  therseof  embraced  In  such  contract  any  passenger  desiring  to  make  one 
continuous  trip  between  such  points  for  one  single  fare,  not  higher  than  the 
fare  lawfully  chargeable  by  either  of  such  corporations  for  an  adult  passenger. 
Every  such  corporation  shall  upon  demand,  and  without  extra  charge,  give  to 
each  passenger  paying  one  single  fare  a  transfer,  entitling  such  passenger  to 
one  continuous  trip  to  any  point  or  portion  of  any  railroad  embraced  In  such 
contract,  to  the  end  that  the  public  convenience  may  be  promoted  by  the  oper- 
ation of  the  railroads  embraced  In  such  contract  substantially  as  a  single  rail- 
road with  a  single  rate  of  fare." 

And  a  penalty  is  provided  for  a  refusal  to  comply  with  this  provision. 

By  section  78  (page  1398)  of  the  railroad  law,  authority  is  given  for 

any  railroad  corporation,  or  any  corporation  owning  or  operating  any 

railroad  or  railroad  route  within  this  state,  to  contract  with  any  other 

such  corporation  for  the  use  of  their  respective  roads  or  routes,  or  any 
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part  thereof;  but  that  section  contains  a  provision  that  "nothing  in  this 
section  shall  apply  to  any  lease  in  existence  prior  to  May  the  first,  1891." 
Article  3  of  the  statute  of  which  section  78  is  a  part  (Laws  1892,  p. 
1396,  c.  676)  authorizes  the  "consolidation,  lease,  sale  and  reorganiza- 
tion of  railroajj  companies,"  and  other  sections  of  the  article  provide  for 
the  consolidation  of  one  or  more  railroad  companies. 

The  railroad  law  was  originally  enacted  as  chapter  565,  p.  1082,  of 
the  Laws  of  1890.  Sections  103,  104,  and  106  (page  1114)  of  that 
law  were  taken  from  sections  1,  3,  and  4  of  chapter  305,  pp.  625,  626, 
of  the  Laws  of  1885.  It  was  amended  in  1892,  when  sections  103  and 
106,  which  were  sections  1  and  3  of  the  act  of  1886,  were  repealed,  and 
section  4  of  the  act  of  1885,  re-enacted  as  section  105  of  the  railroad  law 
of  1890,  was  inserted  in  the  railroad  law  of  1892  as  section  104. 

By  the  railroad  law  of  1890,  the  provision  of  section  105,  "Every 
such  corporation  entering  into  such  contract,"  applied  to  a  contract  au- 
thorized by  section  103  of  the  act ;  but,  as  section  103  was  repealed  by 
the  amendment  of  1892,  section  105  of  the  act  of  1890,  which  was  made 
section  104  by  the  amendment  of  1892,  can  only  apply,  as  I  understand 
it,  to  a  contract  made  under  section  78,  which  by  express  terms  does  not 
apply  to  a  lease  made  prior  to  1891.  I  cannot  find  that  chapter  305, 
p.  625,  of  the  Laws  of  1885,  has  been  repealed.  It  is  not,  however, 
necessary  to  consider  whether  or  not  the  act  of  1885  is  in  force,  or 
what,  if  any,  rights  the  plaintiff  had  under  it,  as  the  right  of  the  plain- 
tiff to  recover  is  expressly  limited  by  the  complaint  to  a  violation  of  sec- 
tion 104  of  the  railroad  law  of  1892.  If  section  104  of  the  railroad  law 
does  not  apply,  the  Municipal  Court  was  correct  in  awarding  judgment 
for  the  defendant. 

It  seems  to  me  that  the  refusal  of  the  defendant  to  give  to  the  plain- 
tiff a  transfer  to  ride  from  the  point  on  the  Twenty-Third  Street  Rail- 
road Line  to  a  point  on  the  Broadway  &  Seventh  Avenue  Railroad  Line, 
or  a  transfer  to  ride  from  a  point  on  the  Broadway  &  Seventh  Avenue 
Railroad  to  a  point  on  the  Twenty-Third  Street  Line,  was  not  a  viola- 
tion of  section  104  of  the  railroad  law,  as  amended  in  1892.  The 
Broadway  &  Seventh  Avenue  Railroad  Company  was  incorporated  un- 
der General  Railroad  Law  of  1850  (Laws  1850,  p.  211,  c.  140),  and  by 
an  indenture  of  lease  dated  the  13th  of  May,  1890,  it  leased  all  its  rail- 
roads, including  its  leased  lines,  to  the  Houston,  West  Street  &  Pavonia 
Ferry  Railroad  Company.  The  Twenty-Third  Street  Railroad  Com- 
pany was  organized  under  the  general  railroad  act  of  1850,  and  by  an 
indenture  of  lease  dated  April  25,  1893,  it  leased  to  the  Houston,  West 
Street  &  Pavonia  Ferry  Railroad  Company  all  its  railroads,  including 
leased  lines,  together  with  all  the  franchises,  rights,  powers,  and  privi- 
leges of  the  Twenty-Third  Street  Railroad  Company;  the  Houston, 
West  Street  &  Pavonia  Ferry  Railroad  Company,  thereby  becoming  the 
lessee  of  both  roads.  By  an  agreement  dated  April  29,  1893,  the 
Houston,  West  Street  &  Pavonia  Ferry  Railroad  Company  consolidat- 
ed with  several  other  railroad  corporations,  and  became  the  first  Met- 
ropolitan Street  Railway  Company.  The  Metropolitan  Street  Rail- 
way Company,  thus  organized,  subsequently  consolidated  with  other 
companies  and  in  April,  1902,  the  Metropolitan  Street  Railway  Com- 
pany, then  operating  both  the  Broadway  &  Seventh  Avenue  Railroad 
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Line  and  the  Twenty-Third  Street  Railroad  Line  under  these  leases  to 
the  Houston,  West  Street  &  Pavonia  Ferry  Railroad  Company,  leased 
all  its  lines  to  the  defendant,  the  Interurban  Street  Railway  Company, 
a  corporation  organized  in  1891,  under  the  stock  corporation  law 
(chapter  664,  p.  1066,  of  the  Laws  of  1890),  to  operate  a  railroad  run- 
ning from  Mt.  Vernon  to  Tuckahoe,  in  Westchester  county.  ThuSy 
when  the  railroad  law  of  1892  was  passed,  the  Houston,  West  Street 
4  Payonia  Ferry  Railroad  Company  was  operating  its  line  of  road,  and 
was  also  operating  the  Broadway  &  Seventh  Avenue  Line  under  a 
lease  from  that  company.  At  that  time  the  Twenty-Third  Street  Rail- 
road Line  was  operated  by  the  Twenty-Third  Street  Railroad  Company, 
an  independent  corporation  having  no  connection  with  either  the 
Broadway  &  Seventh  Avenue  Railroad  Company  or  the  Houston, 
West  Street  &  Pavonia  Ferry  Railroad  Company,  and  there  was  con- 
sequently no  obligation  upon  either  company  to  give  a  passenger  a 
transfer  to  ride  upon  the  other  line.  Nothing  contained  in  section  78 
of  the  railroad  law  applied  to  this  lease  between  the  Broadway  & 
Seventh  Avenue  Railroad  and  the  Houston,  West  Street,  &  Pavonia 
Ferry  Railroad. 

This  being  the  situation,  the  lease  from  the  Twenty-Third  Street 
Railroad  Company  to  the  Houston,  West  Street  &  Pavonia  Ferry  Rail- 
road Company  was  executed  and  delivered.  That  lease,  dated  April 
25, 1893,  is  between  the  Twenty-Third  Street  Railroad  Company,  party 
of  the  first  part,  and  the  Houston,  West  Street  &  Pavonia  Ferry  Rail- 
road Company,  party  of  the  second  part,  and  recites  that  the  party  of 
the  first  part  owns  and  operates  the  street  surface  railroads  and  railroad 
routes  in  the  city  of  New  York  upon  Twenty-Third  street  from  the 
North  to  the  East  river,  and  upon  various  other  streets  in  the  city 
of  New  York,  and  leases  and  operates  the  surface  railroad  and  rail- 
road route  of  the  Bleecker  Street  &  Fulton  Ferry  Railroad  Company 
from  Twenty-Third  street,  North  river,  to  the  Fulton  Ferry  and  the 
Brooklyn  Bridge;  and  the  indenture  granted,  leased,  and  demised 
to  the  party  of  the  second  part  and  its  successors  all  the  railroads 
of  the  party  of  the  first  part,  including  the  leased  lines  now  or  there- 
after to  be  constructed  and  operated  during  the  pendency  of  the  lease, 
together  with  all  the  franchises,  rights,  powers,  and  privileges  of  the 
party  of  the  first  part  to  maintain,  construct,  and  operate  a  railroad,  to 
have  and  to  hold  the  same  unto  the  party  of  the  second  part,  its  suc- 
cessors and  assigns,  for  the  unexpired  term  of  the  charter  of  the  party 
of  the  first  part,  and  any  extensions  of  the  said  charter ;  and,  as  a  con- 
sideration for  this  demise,  the  party  of  the  second  part  agreed  to  main- 
tain, manage,  use,  and  operate  the  line  of  railroads  leased,  to  pay  all 
taxes,  assessments,  and  charges  imposed  upon  the  demised  property, 
and  to  pay  quarterly  an  annual  rental  of  18  per  cent,  on  the  par  value 
of  the  capital  stock  of  the  party  of  the  first  part,  and  assumes  all  debts 
and  obligations  of  the  party  of  the  second  part.  In  this  lease  there  is  no 
mention  of  the  lines  of  railroad  operated  by  the  lessee  or  by  the  Broad- 
way &  Seventh  Avenue  Railroad  Company.  Neither  of  these  railroads 
is  described  in  the  lease,  or  in  any  way  referred  to  therein,  and  it  does 
not  appear  from  the  instrument  that  the  lessee  was  the  owner  of  or 
operating  any  line  of  railroad  in  the  city  of  New  York.     As  a  fact,  it 
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was  at  the  time  operating  its  own  line  of  railroad,  and  also,  under  a  lease 
with  the  Broadway  &  Seventh  Avenue  Railroad  Company,  it  was  operat- 
ing that  company's  line  of  road;  but  that  fact  is  not  recited  in  the 
lease,  and  the  only  railroads  described  or  referred  to  in  the  lease  arc 
the  Twenty-Third  Street  Railroad  and  a  railroad  that  the  Twenty- 
Third  Street  Company  was  operating  under  a  certain  lease  or  agree- 
ment with  it. 

I  think  that  section  104  of  the  railroad  law  applies  to  contracts  made 
in  pursuance  of  section  78  of  that  law.  By  the  express  provisions  of 
section  78,  however,  tihat  section  did  not  apply  to  any  lease  in  existence 
prior  to  May  1,  1891.  The  Houston,  West  Street  &  Pavonia  Ferry 
Railroad  Company  was  therefore  operating  a  railway  under  a  lease  by 
the  Broadway  &  Seventh  Avenue  Railroad  Company  made  in  April, 
1890,  and  nothing  in  section  78  of  the  law  applied  to  such  a  lease. 
Then  section  104  provides  that: 

"Every  such  corporation  entering  Into  such  contract  [that  Is,  such  contract 
as  1b  provided  for  by  section  78]  shall  carry  or  permit  any  other  party  thereto 
to  carry  between  any  two  points  on  the  railroads  or  portions  thereof  embraced 
In  such  contract  any  passenger  desiring  to  make  one  continuous  trip  between 
such  points  for  a  single  fare." 

Now,  "such  contract"  was  one  made  in  pursuance  of  section  78  of 
the  act;  and  if  the  Broadway  &  Seventh  Avenue  Railroad  Company, 
or  the  Houston,  West  Street  &  Pavonia  Ferry  Railroad  Company,  had 
made  a  contract  with  the  Twenty-Third  Street  Railroad  Company,  au- 
thorized by  section  78  of  the  act,  it  was  then  obliged  to  carry  any 
passenger  desiring  to  make  one  continuous  trip  between  any  two  points 
on  the  railroads,  or  portions  thereof,  embraced  in  such  contract,  and  to 
give  each  passenger  paying  one  single  fare  a  transfer  entitling  such 
passenger  to  one  continuous  trip  to  any  point  or  portion  of  any  railroad 
embraced  in  such  contract;  but  it  was  only  to  the  road  or  roads  or 
portions  thereof  embraced  in  the  contract  to  which  a  passenger  was  en- 
titled to  a  transfer.  A  line  of  railroad  operated  by  the  Houston, 
West  Street  &  Pavonia  Ferry  Railroad  Company  under  a  lease  at  the 
time  it  received  the  lease  from  the  Twenty-Third  Street  Company  was 
not  a  railroad  embraced  in  the  lease  of  the  Twenty-Third  Street  Road. 
As  before  stated,  there  is  no  recital  in  the  lease  that  the  lessee  is  operat- 
ing any  railroad.  The  Broadway  &  Seventh  Avenue  Line  is  not  men- 
tioned in  any  way  in  the  lease.  The  lease  of  the  Twenty-Third  Street 
Line  had  no  possible  relation  to  or  connection  with  the  lease  of  the 
Broadway  &  Seventh  Avenue  Railroad,  which  was  in  existence  be- 
fore the  passage  of  the  act,  and  is  by  the  express  provisions  of  the 
act  unaffected  by  its  provision.  The  obligation  to  give  a  transfer  is 
not  imposed  upon  two  roads  which  make  contracts  in  relation  to  each 
other,  but,  where  a  contract  is  made  between  two  railroad  companies, 
the  statute  imposes  an  obligation  upon  both  companies  to  give  to  a 
passenger  a  transfer  from  one  road  to  the  other  between  two  points  on 
the  railroads  or  portions  thereof  which  are  embraced  in  such  contract 
If  it  had  been  intended  by  this  provision  to  include  all  railroads  operated 
by  the  contracting  parties,  it  certainly  would  have  been  easy  to  say  so, 
but  that  is  not  the  obligation  that  is  imposed.    It  is  the  right  of  a  pass- 
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cnger  to  be  carried  between  any  two  points  on  the  railroads,  or  portions 
thereof,  embraced  in  such  a  contract ;  and  this  language  negatives  the 
intention  of  requiring  each  contracting  railroad  to  give  to  passengers 
transfers  to  all  portions  of  the  lines  operated  by  each  contracting  com- 
pany, for  the  right  is  expressly  limited  to  the  railroad,  or  portion  there- 
of, that  is  embraced  in  tfie  contract  Now,  as  before  stated,  there  was 
no  portion  of  Broadway  &  Seventh  Avenue  Line  embraced  in  any  con- 
tract or  lease  made  subsequent  to  May  1, 1891,  or  to  which  section  104 
of  the  railroad  act  could  apply.  I  think,  therefore,  that  there  was  no 
obligation  imposed  upon  the  Houston,  West  Street  &  Pavonia  Ferry 
Railroad  Company  to  give  a  transfer  from  any  portion  of  the  Broad- 
way &  Seventh  Avenue  Line  to  a  point  on  the  Twenty-Third  Street 
Line,  or  to  carry  passengers  upon  the  Twenty-Third  Street  Line,  which 
was  imposed  by  the  lease  of  the  Twenty-Third  Street  Railroad  Com- 
pany to  the  Houston,  West  Street  &  Pavonia  Ferry  Railroad  Company. 
Nor  do  I  think  that  the  subsequent  consolidation  which  merged  the 
Houston,  West  Street  &  Pavonia  Ferry  Railroad  Company  and  other 
corporations  into  a  new  corporation,  which  was  called  the  Metropolitan 
Street  Railway,  imposed  such  an  obligation,  or  is  included  in  the  pro- 
visions of  section  104  of  the  act.  Neither  the  Broadway  &  Seventh 
Avenue  Railroad  Company,  nor  the  Twenty-Third  Street  Railroad 
Company,  was  included  in  the  corporations  which  were  merged  and 
b«:ame  the  Metropolitan  Street  Railway.  They  are  still  existing  cor- 
porations, the  owners  of  their  respective  lines  and  railroads ;  and  the 
Metropolitan  Street  Railway  Company,  and  subsequently  the  defend- 
ant corporation,  came  into  possession  of  these  railroads  simply  as  the 
assignee  of  the  original  lessee.  The  defendant  corporation^  is  located 
in  Westchester  county,  and  has  no  connection  with  any  portion  of  either 
the  Twenty-Third  Street  Line  or  the  Broadway  &  Seventh  Avenue 
Line;  and  so  the  provisions  of  section  104  did  not  apply  to  this  lease 
made  between  railroad  companies  owning  or  operating  lines  of  railway 
within  the  dty  of  New  York,  as  it  is  expressly  provided  by  section  104 
that  the  "provisions  of  this  section  shall  only  apply  to  railroads  wholly 
within  the  limits  of  any  one  incorporated  city  or  village."  I  do  not  see 
how  it  can  be  said  that  the  Broadway  &  Seventh  Avenue  Line,  which 
was  being  operated  by  the  Houston,  West  Street  &  Pavonia  Ferry 
Railroad  Company  prior  to  the  adopting  of  section  -78  of  the  railroad 
law,  under  a  lease,  was  a  railroad,  or  a  portion  of  a  railroad,  embraced 
within  the  contract  of  lease  made  by  and  between  the  Twenty-Third 
Street  Railroad  Company  and  the  Houston,  West  Street  &  Pavonia 
Ferry  Railroad  Company  in  1893.  In  none  of  the  consolidation  agree- 
ments which  resulted  in  the  organization  of  the  Metropolitan  Railway 
was  the  Broadway  &  Seventh  Avenue  or  the  Twenty-Third  Street  Rail- 
road mentioned  or  included  within  the  contract.  Neither  of  these  roads 
has  ever  been  consolidated  with  or  become  a  part  of  the  Metropolitan 
Railway  System,  and  the  lease  of  the  Metropolitan  Street  Railway  to 
the  defendant  was  a  lease  of  roads  operated  in  the  city  of  New  York 
to  a  railroad  company  operating  a  line  of  railroad  in  the  county  of  West- 
chester, and  thus  expressly  excluded  from  the  obligation  imposed  by 
the  section. 
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My  conclusion  is  that  the  determination  of  the  Appellate  Tenn  must 
be  reversed,  with  costs,  and  the  judgment  of  the  Municipal  Court  af- 
firmed. 

VAN  BRUNT,  P.  J.,  concurs. 

O'BRIEN,  J.  The  history  of  the  legislation  bearing  upon  the  sub- 
ject of  transfers  shows  that  it  has  been  the  uniform  policy  with  ref- 
erence to  franchises,  dealing  not  alone  with  steam  railroads,  but  with 
street  surface  railroads  as  well,  that  tliere  should  be  no  consolidation 
or  leasing  of  competing  lines ;  the  theory  being  that  it  is  in  the  interest 
of  the  public  to  have  competing  lines.  It  is  conceded  that  this  policy, 
as  a  favor  to  street  railroads,  has  been  departed  from,  but,  in  all  the 
cases  in  which  the  right  to  consolidate  or  to  lease  contiguous  lines  has 
been  granted,  such  leave  or  right  was  conditioned  upon  the  correspond- 
ing benefit  being  conferred  upon  the  public  of  obtaining. a  continuous 
ride  for  a  single  fare;  and,  to  that  end,  it  was  the  intent  and  purpose 
of  the  various  acts  to  give  to  the  public  the  right,  over  the  lines  leased 
or  consolidated,  to  ride  for  a  single  fare.  The  present  instance  is  not 
exceptional  in  the  failure  to  express  this  idea  clearly  and  in  apt  lan- 
guage. Having  in  mind  the  spirit  and  intent  of  the  legislation,  how- 
ever, there  is  little  difficulty,  it  seems  to  me,  in  reaching  the  conclusion 
that  the  language  was  intended  to  apply  generally  to  all  leases  made  by 
surface  railroad  companies,  when  leased  by  one  to  the  other.  The  at- 
tempt, therefore,  to  limit  this  general  policy  by  seizing  on  particular 
words  in  the  statute  which  would  have  the  act  apply  to  leases  made  after 
a  certain  date,  or  dependent  upon  whether  the  passenger  sought  to  ride 
on  what  before  the  lease  was  the  lessor  or  the  lessee  company,  is  to 
do  violence  to  the  spirit  and  intent  of  the  legislation.  As  I  have  stated, 
the  statute  aimed  at  requiring  as  a  consideration  or  condition  for  the 
benefit  and  advantage  which  would  flow  to  the  railroad  companies  from 
permitting  them  to  make  leases  through  which  there  was  practically 
jefFected  a  consolidation  of  two  or  more  lines,  that  the  public  should 
receive,  as  an  equivalent  for  the  concession  granted,  the  right,  for  one 
fare,  to  be  transferred  over  the  leased  lines. 

As  to  construing  the  statute  in  detail,  I  do  not  think  it  necessary  to 
add  to  what  was  said  in  the  opinion  of  this  court  in  Mendoza  v.  Met. 
St.  Ry.  Co.,  51  App.  Div.  430,  64  N.  Y.  Supp.  745,  or  to  what  has  been 
said  herein  by  the  learned  Appellate  Term.  For  the  reasons  stated  in 
those  opinions,  therefore,  I  think  that  the  determination  of  the  Ap- 
pellate Term  should  be  affimied,  with  costs. 


(96  App.  Div.  302.) 

HBLENB  ▼.  CORN  EXCHANGE  BANK  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department    July  13,  1904.) 

1.  Bank— Deposit— Adverse  Claims— Interpleader. 

An  execution  creditor  sued  a  bank  to  establish  his  right  to  a  deposit 
held  by  the  bank,  belonging  to  the  execution  debtor.  On  the  same  day  the 
payee  of  a  check  drawn  by  the  depositor,  on  refusal  of  the  bank  to  honor 
the  check,  sued  the  bank  in  another  court  for  the  amount  of  the  deposit 
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with  interest  thereon.    Held  a  proper  case  for  an  order  of  interpleader  at 
the  instance  of  the  bank. 
2.  Same— DiSHONOB  of  Check— Li ABii.rrY  fob  Intebest. 

Where  a  bank  refuses  to  pay  a  cheek  presented  for  payment,  when  it 
has  money  of  the  depositor  out  of  which  payment  should  be  made,  it  sub- 
jects itself  to  the  payment  of  interest  on  the  amount  of  the  check  until 
it  complies  with  the  demand, 
a  Samk-Obdeb  of  Iittebpleadeb— Ebbob. 

Where  a  bank  is  sued  by  adverse  claimants  to  the  same  deposit,  one  of 
the  claimants  being  the  holder  of  a  check  which  the  bank  refused  to  honor, 
and  the  suit  of  the  claimant  being  for  the  amount  of  the  deposit  and  in- 
terest, an  order  of  interpleader  discharging  the  bank  on  payment  of  the 
amount  of  the  deposit  into  court,  without  requiring  also  payment  of  in> 
terest  on  the  deposit,  is  erroneous. 
4  Saick— Pabties— Apflication  fob  Admission— Statute. 

Where  a  bank  is  sued  by  an  execution  creditor  of  a  depositor  in  the  Su- 
preme Court  to  recover  the  amount  of  the  deposit,  and  also  in  the  City 
Court  by  the  payee  of  a  check  drawn  against  the  deposit  by  the  depositor, 
and  the  bank,  to  protect  itself,  asks  leave  of  the  Supreme  Court  to  pay 
the  amount  of  the  deposit  into  court  and  be  discharged,  the  action,  being 
an  equitable  one,  comes  within  Code  Civ.  Proc.  §  452,  providing  that  where 
a  person  not  a  party  to  the  action  has  an  interest  in  the  subject-matter, 
and  makes  application  to  the  court  to  be  made  a  party,  it  must  direct  him 
to  be  brought  in  by  proper  amendment ;  and  hence,  a  motion  having  been 
made  to  make  the  City  Court  plaintiff  a  party  defendant  to  the  Supreme 
Court  action,  it  should  have  been  granted,  requiring  the  parties  to  deter- 
mine the  title  to  the  fund,  and  enjoining  the  further  prosecution  of  the 
City  Court  action. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Lena  Helene  against  the  Corn  Exchange  Bank  and  an- 
other. From  an  order  interpleading  and  substituting  Arthur  Wells 
in  place  of  the  bank.  Wells  appeals.    Modified. 

See  87  N.  Y.  Supp.  480. 

Argued  before  HATCH,  McLAUGHLIN,  O'BRIEN,  INGRA- 
HAM,  and  LAUGHLIN,  JJ. 

Benno  Loewy,  for  appellant. 

Harry  N.  Avery,  for  respondent  bank. 

Bernard  G.  Heyn,  for  respondent  Helene. 

HATCH,  J.  The  defendant  the  Corn  Exchange  Bank  had  upon 
deposit  to  the  credit  of  Fred  J.  Shalek  on  the  30th  of  January,  1904, 
$304.80.  Some  time  prior  thereto  Lena  Helene  procured  a  judgment 
against  Shalek,  and,  an  execution  having  been  returned  unsatisfied, 
Helene  thereafter  served  the  bank  with  an  order  for  its  examination 
in  proceedings  supplementary  to  execution.  Upon  the  return  of  this 
order,  at  10 :30  o'clock  a.  m.,  Saturday,  January  30,  1904,  an  applica- 
tion was  made  by  the  attorney  for  Shalek  to  vacate  the  same,  the  ap- 
plication was  granted,  and  an  order  to  that  effect  was  immediately 
signed,  with  leave  for  the  plaintiff  to  renew  his  application  for  anoth- 
er order.  Shalek,  with  his  attorney  and  Arthur  Wells,  immediately 
went  to  the  Twenty-Eighth  Street  Branch  of  the  Corn  Exchange 
Bank,  and  there  demanded  that  the  bank  should  certify  a  certain 
check  drawn  by  Shalek  to  the  order  of  Wells,  or  that  it  pay  over  the 
money  deposited  as  aforesaid  on  account  of  another  check  drawn  to 
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the  order  of  bearer.  Prior  to  the  making  of  such  demand,  the  sum- 
mons in  this  action  was  served  upon  the  bank,  and  the  bank  was  then 
notified  that  the  plaintiff  herein  was  entitled  to  all  of  said  deposit  by 
virtue  of  the  execution  which  she  held  against  Shalek,  and  that  this 
action,  in  which  the  summons  only  was  served  at  that  time,  was 
brought  for  the  purpose  of  establishing  her  right  thereto.  Upon  the 
same  day  Wells  brought  an  action  in  the  City  Court  against  the  Corn 
Exchange  Bank  to  recover  the  said  sum  of  $304.80,  with  interest 
thereon,  on  account  of  the  refusal  of  the  bank  to  honor  the  check 
which  he  had  presented  as  aforesaid.  The  bank  then  made  a  motion 
in  the  City  Court  asking  that  the  said  Lena  Helene  be  substituted  in 
the  place  and  stead  of  it  upon  its  paying  the  money  into  court.  This 
motion  was  denied,  and  from  the  order  thereupon  entered  the  bank 
appealed  to  the  Appellate  Term  of  the  Supreme  Court  (87  N.  Y.  Supp. 
480),  which  sustained  the  decision  of  the  court  below,  and  in  its  opin- 
ion stated  that  the  motion  for  interpleader  ought  to  be  made  in  the 
action  brought  by  Lena  Helene.  Thereupon  the  bank  mac!e  a  mo- 
tion for  interpleader  in  this  action,  which  motion  was  granted,  the  or- 
der providing  that  Arthur  J.  Wells  be  interpleaded  and  substituted  in 
the  place  and  stead  of  the  Corn  Exchange  Bank,  and  that  this  action 
be  discontinued  against  the  bank,  without  costs,  upon  its  paying  over 
and  depositing  with  the  chamberlain  of  the  city  of  New  York  the  sum 
of  $304.80,  to  be  deposited  to  the  credit  of  this  action.  And  it  was 
further  ordered  that  all  proceedings  in  the  action  now  pending  in  the 
City  Court,  entitled  "Arthur  Wells,  Plaintiff,  against  the  Com  Ex- 
change Bank,  Defendant,"  be  stayed. 

There  is  no  basis  for  the  contention  that  an  order  of  interpleader 
cannot  be  made  in  such  a  case  as  is  presented  by  this  appeal.  The 
summary  proceeding  under  the  Code  is  a  substitute  for  the  common- 
law  action  of  interpleader  (Burritt  v.  Press  Pub.  Co.,  19  App.  Div. 
609,  46  N.  Y.  Supp.  295),  and,  where  facts  exist  which  would  support 
such  an  action,  the  Code  provision  applies  (Stevenson  v.  New  York 
Life  Ins.  Co.,  10  App.  Div.  233,  41  N.  Y.  Supp.  964).  The  moving  par- 
ty is  required  to  show  that  two  persons  have  preferred  a  claim  against 
the  party;  that  the  defendant  has  no  beneficial  interest  in  the  thing 
claimed,  and  cannot  determine  without  hazard  to  itself  to  whom  tKe 
debt  should  be  paid ;  and  that  there  is  no  collusion  with  any  party  to 
the  action.  When  these  facts  appear,  the  order  of  interpleader  will 
be  upheld.  Chapuis  v.  Long,  77  App.  Div.  272,  78  N.  Y.  Supp.  1046. 
The  difficulty  with  the  present  order  lies  in  the  fact  that  the  bank  is 
not  required  to  protect  Wells  to  the  full  extent  of  his  claim.  If,  when 
he  made  his  demand  upon  the  bank  for  the  payment  of  the  money, 
he  was  entitled  thereto,  the  bank  was  in  duty  bound  to  pay  it  to  him, 
and  by  its  refusal  to  pay  it  subjected  itself  to  the  payment  of  interest 
until  it  should  comply  with  the  demand.  The  judgment  which  Wells 
demands  in  his  complaint  is  for  the  amount  of  the  fund  on  deposit, 
with  interest  thereon  from  the  30th  day  of  January,  1904,  and,  if  en- 
titled to  the  money,  he  is  entitled  to  interest  thereon  as  well  as  to  the 
principal,  not  as  matter  of  discretion,  but  as  matter  of  law.  Mansfield 
V.  New  York  Cent.  &  H.  R.  R.  Co.,  114  N.  Y.  331,  21  N.  E.  735, 1037, 
4  L.  R.  A.  566.    By  the  order  of  interpleader  the  bank  is  discharged 
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upon  paying  over  and  depositing  with  the  chamberlain  of  the  city  of 
New  York  the  sum  on  deposit,  $304.80,  and  no  more.  If  Wells  suc- 
ceeds in  the  action,  the  fund  thus  directed  to  be  deposited  will  be  in- 
sufficient to  pay  the  amount  of  the  judgment  to  which  he  is  entitled, 
or  to  pay  the  amount  which  he  was  entitled  to  receive  at  the  time  the 
order  directing  the  interpleader  and  the  payment  was  made.  The 
bank  cannot  be  discharged  from  liability  without  paying  the  sum 
which  the  party  is  entitled  to  recover  at  the  time  when  the  order  for 
interpleader  is  granted.  This  it  has  not  been  required  to  do.  We 
think,  however,  that  upon  the  facts  stated  the  court  should  have 
granted  the  motion  to  make  the  plaintiff  in  the  City  Court  action  a 
party  defendant,  requiring  the  parties  in  this  action  to  determine  the 
title  to  the  fund  on  deposit  with  the  defendant,  and  to  enjoin  the  fur- 
ther prosecution  of  the  action  in  the  City  Court.  The  action  is  a  judg- 
ment creditors'  action  to  reach  the  sum  deposited  with  the  defendant 
the  Com  Exchange  Bank  to  the  credit  of  the  defendant  Shalek,  and 
that  the  amount  of  such  deposit  be  applied  to  the  plaintiff's  judgment. 
The  plaintiff  in  the  City  Court  suit  seeks  to  recover  from  the  defend- 
ant the  same  deposit,  based  upon  an  assignment  of  the  account  by 
Shalek  to  the  plaintiff  in  the  City  Court  action.  The  action,  therefore, 
being  an  equitable  action,  its  object  being  solely  to  determine  to 
whom  this  fund  on  deposit  with  the  defendant  bank  should  be  paid, 
the  bank  conceding  that  it  owes  this  money  to  some  one,  but  alleging 
that  by  the  action  in  the  Supreme  Court  the  plaintiff  obtained  an  eq- 
uitable lien  upon  the  money,  represented  by  the  deposit,  which  was 
superior  to  the  claim  of  the  plaintiff  in  the  City  Court  action  arising 
out  of  the  assignment  of  the  fund  by  the  judgment  debtor  to  the  plain- 
tiff in  that  action,  the  case  comes  within  section  452  of  the  Code  of 
Civil  Procedure,  which  provides  that : 

•The  court  may  determine  the  controversy,  as  between  the  parties  before  it, 
where  it  can  do  so  without  prejudice  to  the  rights  of  others,  or  by  saving  their 
rights ;  but  where  a  complete  determination  of  the  controversy  cannot  be  had 
without  the  presence  of  other  parties,  the  court  must  direct  them  to  be  brought 
in.  And  where  a  person,  not  a  party  to  the  action,  has  an  interest  in  the  sub- 
ject thereof,  or  in  real  property  the  title  to  which  may  in  any  manner  be  af- 
fected by  the  Judgment,  or  in  real  property  for  injury  to  which  the  complaint 
demands  relief,  and  makes  application  to  the  court  to  be  made  a  party,  it  must 
dhrect  him  to  be  brought  in  by  the  proper  amendment." 

Here  the  question  is  as  to  the  title  to  this  fund  on  deposit  with  the 
defendant.  It  is  quite  apparent  that  the  court  cannot  determine 
whether  that  fund  shall  be  paid  over  to  the  plaintiff,  unless  the  other 
party  claiming  it  is  a  party  to  the  action,  without  injustice  to  the  de- 
fendant bank. 

The  order  should  therefore  be  modified  by  making  this  claimant  in 
the  City  Court  action  a  party  defendant  to  this  action,  requiring  the 
plaintiff  to  serve  an  amended  summons  and  complaint  bringing  him 
in,  and  enjoining  him  from  further  proceeding  in  the  City  Court  ac- 
tion; no  costs  of  this  appeal  allowed  to  either  party.    All  concur. 
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(96  App.  Dlv.  399.) 

SWEENY  et  al.  v.  KBLLOGa 

(Supreme  Court,  Appellate  Division,  First  Department    July  13,  1904.) 

1.  JuDQMENT  RoLir— Notices  of  Tbial. 

Under  Code,  S  1237,  providing  what  papers  shall  constitute  the  judgment 
roll,  and  not  specifying  notices  of  trial  as  such,  notices  of  trial  cannot  be 
included  in  the  judgment  roll,  and  must  be  stricken  therefrom  on  motion. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Mary  Sweeny,  as  administratrix,  and  another,  against  L 
Laflin  Kellogg.  From  an  order  denying  a  motion  to  amend  the  judg- 
ment roll  by  striking  tlierefrom  notices  of  trial,  defendant  appeals. 
Reversed. 

See  85  N.  Y.  Supp.  683. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH.  McLAUGH- 
UN,  PATTERSON,  and  O'BRIEN,  JJ. 

Franklin  Nevins,  for  appellant. 

William  R.  Conklin,  for  respondents. 

McLaughlin,  J.  This  appeal  is  from  an  order  denying  defend- 
ant's motion  to  amend  the  judgment  roll  by  striking  therefrom  certain 
notices  of  trial. 

We  think  the  motion  should  have  been  granted.  Notices  of  trial 
are  no  part  of  the  judgment  roll,  and  whenever  included  therein,  and 
complaint  is  made,  they  should  be  stricken  out  Dexter  v.  Dustin,  70 
Hun,  615,  24  N.  Y.  Supp.  129.  Section  1237  of  the  Code  provides 
what  papers  shall  constitute  the  judgment  roll,  and  the  notices  of  trial 
are  not  among  the  papers  specified.  If  the  respondents  deem  it  of  im- 
portance that  the  notices  of  trial  should  be  printed  in  the  case  on  appeal, 
then,  unless  the  appellant  includes  them  in  his  proposed  case,  the  re- 
spondents can  ask,  by  way  of  a  proposed  amendment  thereto,  that  they 
be  included  therein. 

The  order  appealed  from,  therefore,  must  be  reversed,  with  $10  costs 
and  disbursements,  and  the  motion  granted,  with  $10  costs.  All  con- 
cur. 


PESANT  v.  METROPOLITAN  ST.  RY.  CO. 

(Supreme  Court,  Appellate  Division,  First  Department    July  13, 1904.) 

L  Stbeet  Railways  —  Pebsonai.  In jubies  —  Excessive  Daicagbs  —  Setting 
Aside  Verdict. 

In  an  action  against  a  street  railway  company  for  personal  injuries,  the 
evidence  was  sufficient  to  show  negligence  of  defendant ;  and  it  appeared 
that  after  the  injury  plaintiff  was  almost  wholly  disabled,  and  had  a 
hacking  cough,  and  chronic  inflammation  of  the  spleen,  kidney,  and  other 
organs,  and  paralysis  of  the  throat.  Three  physicians  testified  for  de- 
fendant that  they  had  examined  plaintiflP,  and  found  slight  wounds,  and 
that  his  condition  had  grown  much  worse  at  the  time  of  trial,  but  at- 
tributed this  to  consumption,  which  they  stated  was  a  germ  disease,  and 
also  testified  that  they  found  no  injury  to  plaintiflf's  lungs  when  the  ac- 
cident occurred,  and  that  the  injuries  they  found  would  not  produce  con- 
sumption. A  verdict  for  plaintiff  awarded  him  $6,000  damages,  and,  on 
motion  to  set  it  aside,  the  court  stated  he  would  entertain  the  motion  as 
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to  ezcessive  damages,  and  afterward  set  the  verdict  aside ;  stating  that 
the  evidence  showed  almost  conclusively  that  plaintUI  had  tuberculosis, 
which  could  not  be  produced  by  the  injury;  that  it  was  clear  that  the 
Terdict  must  be  based  on  the  theory  that  plaintiflP's  condition  at  the  time 
of  trial  was  due  to  the  injuries,  and  was  against  the  weight  of  the  evidence. 
Held,  that  it  was  error  to  set  the  verdict  aside ;  the  verdict  being  merely 
excessive,  and  not  showing  that  it  was  the  result  of  a  disregard  of  the  evi- 
dence, or  of  instructions  that  plaintiff  could  not  recover  for  injuries  from 
tuberculosis. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Harry  Pesant  against  the  Metropolitan  Street  Railway 
Company.  From  an  order  granting  a  motion  to  set  aside  a  verdict  for 
plaintiff,  he  appealed.  Plaintiff  di^d  pending  appeal,  and  Margaret 
Pesant,  as  administratrix  de  bonis  non,  was  substituted.  Conditionally 
reversed 

This  action  was  brought  by  Harry  Pesant  to  recover  for  personal  injuries 
which  he  sustained  through  the  alleged  negligence  of  the  defendant,  whereby 
he  was  thrown  from  the  seat  of  a  truck  while  he  was  driving  easterly  across 
Sixth  avenue  at  Forty-Fifth  street  The  jury  returned  a  verdict  in  his  favor 
for  $6,000,  but,  defendant  having,  moved  to  set  aside  the  verdict,  an  order  was 
so  entered,  from  which  an  appeal  was  taken.  Thereafter,  upon  the  death  of 
Harry  Pesant,  an  order  was  entered  substituting  his  widow,  as  administratrix 
de  bonis  non,  as  plaintiff. 

The  uncontradicted  evidence  given  upon  the  trial  discloses  that  the  deceased 
was  driving  a  large  truck,  which,  with  the  pole,  was  24  feet  long,  and,  when 
at  the  westerly -side  of  Sixth  avenue,  he  looked,  and  saw  a  north -bound  car 
then  some  100  feet  away,  and  continued  driving  at  a  walk  or  jog  trot  across 
the  avenue ;  that  he  crossed  the  westerly  tracks,  and  then  observed  that  the 
car  was  50  feet  away,  and  looked  forward  to  see  that  there  were  no  pedestrians 
in  the  way,  and  then,  when  his  horses  were  across  the  track,  the  car  crashed 
Into  his  truck  at  or  about  the  middle  of  the  front  wheels,  split  the  truck,  and 
januned  it  up  against  an  elevated  railway  pillar  6  feet  away,  the  top  of  the 
trnck  being  on  top  of  the  car,  and  the  car  Jumping  the  track  and  not  stopping 
till  it  had  gone  some  18  feet ;  no  warning  of  its  approach  having  been  given. 
The  driver  was  thrown  to  the  ground  and  rendered  unconscious.  He  was 
treated  by  an  ambulance  surgeon,  driven  to  his  house  in  a  cab,  and  confined 
to  his  bed  for  two  or  three  weeks,  and  to  his  house  three  or  four  more.  For 
six  weeks  he  could  not  walk,  and  then,  at  the  end  of  eight  weeks,  went  to  the 
store  of  his  employers,  but  was  unable  to  do  his  former  work  of  lifting  and 
driving,  and  worked  but  little;  doing  practically  nothing  after  the  accident, 
and  suffering  continuous  pain.  Prior  thereto  he  had  been  employed  for  16 
years,  and  never  lost  a  day  through  sickness.  His  ankle  was  knocked  out  of 
Joint,  and  his  back  Injured.  He  suffered  severe  shock,  and  was  hysterical  and 
nervous.  He  was  in  a  neurasthenic  state,  and,  in  addition,  was  generally 
bruised  and  wounded.  A  hacking  cough  soon  began.  There  was  chronic  In- 
flammation of  the  spleen,  kidney,  and  other  organs,  and  a  paralysis  of  the 
throat  His  physicians  attributed  his  condition  to  the  accident,  and  that /con- 
dition was  considered  by  them  permanent.  He  received  from  his  employer  a 
salary  after  his  return  to  work  of  $12,  Instead  of  $15,  a  week,  and  was  em- 
ployed on  light  work,  such  as  he  could  perform.  "He  was  simply  on  the  pay 
roll." 

The  testimony  of  the  injured  man  as  to  the  manner  In  which  the  accident  oc- 
curred was  corroborated  by  four  witnesses  In  various  particulars ;  they  testi- 
fying that  the  car  was  going  at  an  unusually  rapid  rate ;  that  the  horses  and 
front  wheels  of  the  truck  were  clear  of  the  track ;  that  the  collision  was  vio- 
lent, no  warning  having  been  heard ;  and  that  several  passengers  in  the  car 
▼ere  injured.  The  conductor  was  the  defendant's  only, witness  as  to  the  hap- 
pening of  the  accident ;  his  testimony  being  that  he  felt  the  car  slacken,  and 
then  crash  Into  the  truck,  which  was  thus  wedged  against  the  post ;  that  he 
got  a  few  names;    that  the  motorman  was  Jolm  Murphy;   that  the  injured 
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man  was  standing  In  the  street  beside  the  car  when  he  first  saw  him.  A 
process  server  testified  that  he  could  not  find  "John  Smith,  motorman,"  and 
that  the  names  given  as  witnesses  were  all  false.  Three  physicians  testified 
for  defendant  that  they  examined  the  man,  and  found  slight  wounds,  and  saw 
that  his  condition  had  grown  much  worse  at  the  time  of  the  trial,  but  did  not 
think  this  due  to  the  Injuries  he  received,  but  attributed  It  to  consumption, 
which  is  a  germ  disease ;  that  they  had  found  no  Injury  to  his  lungs  when  the 
accident  occurred,  and  the  injuries  they  found  would  not  produce  consumption ; 
that  there  Is  no  question  but  he  had  tuberculosis  at  the  trial ;  and  that  this  is 
a  germ  disease,  and  Is  never  caused  by  external  violence. 

In  charging  the  jury,  the  court  said :  **If  you  find  that  he  is  now  suffering 
or  has  been  suffering  from  tuberculosis,  the  defendant,  under  the  evidence  in 
the  case.  Is  not  responsible  therefor^  because  the  evidence  is  undisputed,  and 
It  is  not  claimed  by  the  plaintiff  that  tuberculosis  would  produce  the  condition 
which  he  has  now,  because  it  is  admitted  that  tuberculosis  is  a  germ  disease, 
and  It  is  a  fact  testified  to  that  it  never  comes  from  traumatic  injury,  or  in- 
jury which  Is  Induced  by  violence."  And  he  further  charged  that,  "if  you  find 
that  the  present  condition  of  the  plaintiff  Is  tuberculosis,  then,  of  course,  under 
the  evidence  in  the  case,  that  cannot  be  considered  the  result  of  the  injury 
which  was  received  at  the  time  of  the  accident.  If,  however,  you  find  that  he 
was  suffering  from  some  other  trouble  which  is  not  tuberculosis,  but  which  is 
■  the  direct  result  of  the  Injury  which  was  received  at  the  time  of  the  accident, 
he  is  entitled  to  such  sum  as  you  may  find  •  •  •  will  properly  compensate 
him."  After  a  verdict  was  rendered  for  $6,000  in  plaintiff's  favor,  a  motion 
was  made  to  set  it  aside  upon  all  the  grounds  stated  In  section  999  of  the  Code 
of  Civil  Procedure,  and  the  court  said:  "I  will  entertain  a  motion  as  to  ex- 
cessive damages."  Argument  was  heard  on  that  motion,  and  thereafter  the 
court  granted  the  motion  to  set  aside  the  verdict,  saying:.  **The  evidence 
shows  almost  conclusively  that  the  plaintiff  is  now  suffering  from  tuberculosis. 
There  is  no  claim  made  that  tuberculosis  could  be  produced  by  the  Injury,  ^d 
the  uncontradicted  evidence,  as  It  stands.  Is  that  tuberculosis  cannot  be  pro- 
duced by  such  injuries,  but  Is  a  germ  disease.  It  is  quite  clear  that  the  jury 
must  have  based  their  verdict  upon  the  statement  that  plaintiff's  present  con- 
dition is  due  to  injuries  received  at  the  time  of  the  accident,  and  such  result, 
to  my  mind,  is  clearly  against  the  weight  of  evidence."  From  the  order  thus 
entered,  this  appeal  is  taken. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  MCLAUGH- 
LIN, PATTERSON,  and  O'BRIEN,  JJ. 

Daniel  Daly,  for  appellant. 
Charles  F.  Brown,  for  respondent. 

O'BRIEN,  J.  The  jury  having  found,  upon  satisfactory  evidence, 
that  the  defendant  was  negligent,  the  plaintiff  was  entitled  to  recover 
his  damages,  which  would  include  his  pain  and  suffering,  impairment 
of  his  general  health,  and  such  injuries  as  were  both  temporary  and 
pennanent.  With  respect  to  the  latter,  there  were  two  theories  which 
were  fairly  fought  out  upon  the  trial — one,  advanced  by  the  plaintiflF, 
that  his  impaired  health  and  physical  condition,  which  were  conceded, 
were  due  directly  to  the  accident;  and  the  other,  advanced  by  the 
defendant,  that  the  plaintiff  at  the  time  of  the  trial  was  suffering  from 
tuberculosis,  which,  being  a  germ  disease,  could  not  be  regarded  as  a 
direct  result  of  the  accident.  The  court  fully  protected  the  defendant ; 
in  effect  stating  to  the  jury  in  the  course  of  the  charge  that,  if  they 
found  that  the  plaintiff  was  suffering  at  the  time  of  the  trial  from 
tuberculosis,  he  could  not  for  that  disease  recover  anything  of  the  de- 
fendant. The  learned  trial  judge,  in  setting  aside  the  verdict,  did  so, 
as  appears  from  his  opinion,  upon  the  ground  that  the  preponderance  of 
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evidence  made  it  reasonably  certain  that  the  plaintiff  at  the  time  of  the 
trial  was  suffering  from  tuberculosis,  and  that  therefore  the  verdict 
should  not  stand.  The  error  into  which  we  think  he  has  fallen  in  this 
disposition  is  in  assuming  that  the  jury  disregarded  his  instructions, 
or  went  contrary  to  the  weight  of  the  evidence,  and  rendered  their 
verdict  after  having  reached  the  conclusion  that  the  plaintiff  at  the  time 
of  the  trial  was  not  suffering  from  tuberculosis.  We  can  find  nothing 
in  this  record,  nor  in  the  form  of  the  verdict,  whigh  would  justify  such 
assumption.  The  verdict,  it  is  true,  is  excessive;  but  this  may  well 
have  t«en  due,  not  to  the  character  of  the  plaintiff's  injuries,  but  to  the 
feeling  which  might  naturally  have  been  aroused  in  the  minds  of  the 
jury  from  the  gross  negligence  on  the  part  of  the  motorman  which  led 
to  the  infliction  of  what  must  be  regarded  as  serious  injuries  upon  the 
plaintiff,  and  from  which  he  showed  himself  to  be  entitled  to  compensa- 
tion. This,  it  seems  probable,  was  the  view  entertained  by  the  learned 
trial  judge  on  receipt  bf  the  verdict,  because,  on  the  motion  to  set  it 
aside  on  all  the  grounds  mentioned  in  section  999  of  the  Code  of  Civil 
Procedure,  he,  in  effect,  denied  the  motion  as  to  all  of  them  by  his 
statement  that  he  would  consider  it  upon  the  ground  of  excessive  dam- 
ages. Instead,  however,  of  determining  this  question,  which  was  the 
one  to  which  counsel  were  thus  called  upon  naturally  to  direct  their 
attention,  he  concluded  some  time  after  the  trial,  and  after  further  de- 
liberation, that  the  verdict  was  contrary  to  the  law  and  to  the  evidence ; 
and  this,  as  we  have  endeavored  to  point  out,  was,  as  shown  by  his  opin- 
ion to  which  we  have  referred,  based  upon  a  misapprehension  of  the 
way  in  which  the  question  whether  the  plaintiff's  condition  at  the  time 
of  the  trial  was  or  was  not  the  direct  result  of  the  accident  was  pre- 
sented to  the  jury. 

We  think,  on  an  examination  of  the  proceedings  upon  the  trial,  that 
the  case  was  fairly  tried,  and  that  the  plaintiff  was  entitled  to  have  the 
verdict  of  the  jury  in  his  favor  stand,  but  we  think  that  the  verdict  was 
excessive  in  amount.  This,  however,  the  trial  judge  could  have  cor- 
rected by  compelling  the  plaintiff  to  reduce  the  amount.  We  think 
that  the  verdict  can  be  legally  supported  to  the  extent  of  $3,000. 
Therefore,  upon  the  plaintiff  stipulating  to  reduce  the  verdict  to  that 
amount,  the  order  appealed  from  should  be  reversed,  without  costs,  and 
the  verdict  reinstated  to  the  extent  of  $3,000;  but,  upon  the  refusal 
of  the  plaintiff  so  to  stipulate,  the  order  setting  aside  the  verdict  should 
be  affirmed,  with  costs.    All  concur. 


<96  App.  DiT.  28&) 

SMITH  V.  BARBER. 

(Supreme  Gourt,  Appellate  Division,  First  Department    July  18,  1904.) 

1  Landlobd  and  Tenant— Failvbb  to  Give  Bntibb  Possession— Rights  of 
Tenant. 

Under  a  lease  providing  that  the  tenant  should  have  possession  of  all 
the  demised  premises  at  a  certain  date,  but  with  which  the  landlord  was 
unable  to  comply  because  another  tenant  was  in  possession  of  a  portion 
of  the  premises,  the  incoming  tenant  was  not  bound  to  enter  a  portion  of 
the  premises  which  would  have  been  of  no  use  to  him  for  the  purpose  for 
which  the  lease  was  made. 
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2.  SAMB-rLtABHilTY  FOB  RENT. 

Where  a  tenant  under  his  lease  obtained  the  right  to  use  the  entire  de- 
mised premises  on  a  certain  date  In  the  future,  but  was  prevented  from  so 
doing  by  the  failure  of  the  landlord  to  cause  the  removal  of  another  ten- 
ant, who  was  occupying  a  portion"  of  the  premises  under  a  valid  lease, 
the  mere  acceptance  of  the  lease  does  not  render  the  Incoming  tenant  liable 
for  rent  for  the  time  he  was  not  In  actual  possession  of  any  portion  of  the 
premises. 

3.  Same— Bbeaoh  or  Conditions— Election  of  Remedies. 

A  lease  provided* that  the  tenant  should  have  the  entire  demised  prem- 
ises on  a  certain  date  In  the  future.  Another  tenant  of  the  landlord  being 
In  possession  of  a  portion  of  the  premises,  the  incoming  tenant  notified  the 
landlord,  In  advance  of  the  time  his  lease  was  to  begin,  that  he  would  re- 
quire the  tenant  In  possession  to  vacate,  but  no  action  was  taken  by  the 
landlord  to  comply  with  the  notice,  and  a  portion  of  the  premises  was  still 
occupied  by  the  tenant  in  possession  when  the  incoming  tenant's  lease  was 
to  begin.  Held,  that  the  incoming  tenant  was  put  to  his  election,  on  the 
date  when  the  term  was  to  begin,  either  to  notify  the  landlord  of  the  ter- 
mination and  cancellation  of  the  lease,  or  to  waive  his  right  to  obtain  com- 
plete possession  of  all  the  premises  on  that  date. 

4.  Same— Paetial  Possession— Payment  of  Rent. 

Where  a  tenant,  entitled  under  his  lease  to  possession  of  the  whole  of 
the  demised  premises,  enters  into  possession  of  a  portion  thereof,  he  can- 
not refuse  to  pay  rent  for  the  whole,  but  his  remedy  is  either  by  way  of 
counterclaim  to  the  original  action  for  rent,  or  by  way  of  an  independ^it 
action  for  damages. 

5.  Same— Possession— Acceptance— Proof. 

Slight  facts  tending  to  show  a  dealing  with  the  demised  premises  by  tbe 
tenant  are  sufficient  to  prove  the  taking  of  possession  by  him. 

6.  Same— Actual  Entby— Evidence— Admissibility. 

In  an  action  on  a  lease  to  recover  rent  for  the  time  that  the  tenant  was 
not  in  possession  after  the  term  of  the  lease  began,  it  appeared  that  the 
premises  were  obtained  by  defendant  for  the  use  of  a  trust  company  with 
which  defendant  was  connected,  and  which  was  In  process  of  organization 
at  the  time  of  the  execution  of  the  lease  in  September,  the  term  of  which 
was  to  begin  February  1st  following,  and  that  the  landlord  agreed  to  as- 
.  sume  a  portion  of  the  cost  of  fitting  up  the  premises  for  the  trust  com- 
pany's use.  Held,  that  proof  that  defendant  and  other  persons  Interested 
in  the  trust  company  made  contracts  for  the  fitting  up  of  the  otfices  and 
letting  a  portion  of  the  premises,  based  on  the  assumption  that  possession 
would  be  obtained  at  the  time  provided  in  the  lease,  was  inadmissible  to 
show  actual  entry  on  the  premises  on  February  1st 

7.  Same— Rescission. 

The  evidence  was  also  Inadmissible  to  show  that  on  the  date  the  lease 
was  to  begin  defendant  waived  his  right  to  rescind  the  lease. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  William  W.  Smith  against  Amzi  L.  Barber.  From  an 
order  setting  aside  a  verdict  for  plaintiff  and  granting  a  new  trial, 
plaintiff  appeals.    Affirmed. 

The  plaintiff  in  this  action  sought  to  recover  from  the  defendant  seven  month- 
ly payments  of  $3,125  each,  amounting  in  the  aggregate  to  $21,875,  under  a 
lease  covering  a  portion  of  the  first  and  second  floors  of  the  premises  No.  7 
Wall  street,  this  city,  for  the  seven  months  beginning  with  February  1,  1900 ; 
and  also  the  sum  of  $11,068.73,  the  cost  in  excess  of  $4,000  of  fitting  up  the  de- 
mised premises.  The  defendant  admitted  the  making  of  the  lease,  and  that 
he  had  not  paid  the  rent,  and  averred  that  he  had  no  knowledge  as  to  the  cost 
of  fitting  up  the  premises.  As  an  affirmative  defense,  he  alleged  that  by  a  cov- 
enant of  the  lease  the  plaintiff!  had  agreed  to  fit  up  the  premises  in  a  manner 
suitable  for  the  transaction  of  a  banking  and  trust  company  business,  and  to 
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give  the  defendant  possession  on  the  Ist  of  February,  1900;  tliat  the  premises 
were  not  properly  fitted  up ;  and  that  possession  was  not  delivered  to  the  de- 
fendant on  the  said  date.  The  answer  also  contained  a  counterclaim  for  dam- 
ages for  failure  to  give  possession,  but  this  was  abandoned  upon  the  trial. 

The  facts  show  that  in  the  fall  of  1899  the  defendant  was  engaged  with  sev- 
eral others  in  the  effort  to  organize  a  trust  company  in  this  city,  and  that  at 
a  meeting  of  the  incorporators  held  on  the  26th  day  of  September,  1899,  the 
defendant  was  authorized  to  close  negotiations  for  the  renting  of  certain  offices 
on  the  first  and  second  floors  of  the  building  No.  7  Wall  street  Thereafter,  on 
or  about  the  27th  day  of  September,  1899,  the  defendant  entered  into  a  lease 
of  the  described  premises  for  the  period  of  10  years  beginning  February  1, 
1899,  at  a  yearly  rental  of  $37,500,  payable  monthly  in  advance.  The  lease 
provided  that  the  premises  should  be  used  for  the  business  of  the  trust  com- 
pany, and  for  no  other  purpose,  and  that  the  plaintiff  was  to  fit  them  up  in  a 
suitable  and  proper  manner,  the  cost  of  which  in  excess  of  $4,000  was  to  be 
paid  by  the  defendant  The  lease  contained  the  usual  covenant  that  the  ten- 
ant should  quietly  have,  hold,  and  enjoy  the  premises  for  the  term  of  the  lease. 

At  the  time  the  parties  entered  into  the  lease  a  portion  of  the  first  fioor  of 
the  premises  covered  by  the  lease  was  occupied  by  Selisberg  &  Ck).  Subsequent 
to  the  making  of  the  lease,  and  on  the  10th  of  November,  1899,  the  incorpora- 
tors of  the  proposed  trust  company  met  and  appointed  the  defendant  and  two 
other  members  of  the  organization  committee,  Mr.  Morrison  and  Mr.  Dunn,  a 
subcommittee  to  attend  to  the  furnishing  of  the  offices.  The  plaintiff  was  no- 
tified that  the  defendant  would  require  Selisberg  &  Co.  to  vacate  the  premises 
on  the  1st  of  January,  1900,  but  so  far  as  appears,  did  nothing  with  respect 
to  such  notice.  That  company  occupied  the  premises  under  an  oral  lease  from 
the  plaintiff  until  May  1,  1900,  and  such  occupancy  delayed  the  completion  of 
the  premises,  and  some  of  the  work  could  not  be  finished  until  they  vacated 
on  that  date. 

The  plaintiff,  to  meet  the  claim  that  the  defendant  had  been  kept  out  of  pos- 
session by  the  Selisbergs,  introduced  much  evidence  of  the  conduct  of  the  de- 
fendant and  of  Dunn  in  making  contrt^cts  both  prior  to  and  after  the  1st  of 
February,  1900,  in  fitting  up  the  leased  premises. 

Upon  the  trial,  it  being  in  effect  conceded  that  the  plaintiff  could  not  give 
actual  possession  of  the  entire  premises  leased  on  February  1,  1900,  the  Issue 
was  presented  whether  the  defendant  had  waived  the  plaintiff's  inability  to 
do  80,  and  this,  together  with  the  issue  as  to  the  cost  of  fitting  up  the  premises, 
were  the  questions  for  the  determination  of  the  jury.  The  jury  having  found 
in  favor  of  the  plaintiff  for  the  full  amount,  the  trial  judge,  on  motion  for  a 
new  trial,  set  aside  the  verdict  and  It  is  from  the  order  entered  upon  such 
motion  that  the  plaintiff  appeals. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McIyAUGH- 
UN,  O'BRIEN,  and  LAUGHUN,  JJ. 

Austen  G.  Fox,  for  appellant. 
William  W.  Niles,  for  respondent. 

O'BRIEN,  J.  The  plaintiff's  contention  is  that  on  the  undisputed 
facts  he  was  entitled  to  a  direction  of  a  verdict  in  his  favor,  and  that 
therefore  the  trial  court  was  not  justified  in  setting  aside  the  verdict. 
If  the  plaintiff  is  right  in  this  contention,  it  is  certain  upon  the  facts 
that  injustice  will  be  done  the  defendant,  because  concededly,  as  the 
result  of  Selisberg  &  Co.  occupying  a  portion  of  the  premises  under 
a  lease  from  the  plaintiff — ^which  occupancy  necessarily  interfered  with 
the  ability  or  legal  right  of  the  defendant  to  obtain  possession  of  all 
of  the  demised  premises,  and  delayed  their  being  suitably  fitted  up 
and  ready  for  the  purposes  of  the  trust  company,  for  which  they  were 
hired — ^the  defendant  was  unable  to  enter  the  premises  on  February 
1, 1900,  in  accordance  with  the  provisions  of  the  written  lease. 
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The  appellant  insists,  however,  that  "it  is  the  acceptance  of  the  lease, 
not  the  acceptance  or  occupation  of  the  premises,  that  creates  the  lia- 
bility under  a  covenant  to  pay  rent" ;  and  in  support  of  this  proposi- 
tion, which  is  sound,  reference  is  made  to  the  case  of  Mechanics'  Ins. 
Co.  V.  Scott,  2  Hilt.  660,  wherein  we  find  the  rule  thus  stated: 

*'The  extent  of  his  [landlord's]  Implied  engagement  is  that  he  has  a  good 
title  and  can  give  a  free  and  unincumbered  lease  for  the  term  demised,  and  If 
the  defendant  is  kept  out  of  possession  by  the  act  of  any  party  other  than  the 
landlord,  or  one  having  or  holding  under  another  having  a  paramount  title, 
he  must  resort  to  his  proper  remedy  to  get  possession  under  his  lease." 

While  the  plaintiff,  therefore,  was  not  bound,  after  the  acceptance 
by  the  defendant  of  the  lease,  to  place  the  defendant  in  actual  posses- 
sion of  the  demised  premises,  he  was  bound  to  give  him  a  legal  right 
of  entry,  unincumbered  by  any  act  of  his  (the  plaintiff's).  As  we  view 
the  rights  of  the  parties  under  the  law  and  the  decisions  bearing  up- 
on the  relation  of  landlord  and  tenant,  the  plaintiff  having  agreed  to 
give  the  defendant  the  legal  right  to  possession  on  February  1,  1900, 
and  it  not  being  disputed  that  he  could  not  give  possession  of  all  the 
demised  premises,  the  defendant  was  not  bound  to  enter  into  a  por- 
tion of  the  premises  which  would  have  been  of  no  use  or  benefit  for 
the  purposes  for  which  the  lease  was  made.  The  acceptance  of  the 
lease,  therefore,  under  which  the  defendant  obtained  the  right  to  the 
use  of  the  entire  premises  from  th6  1st  of  February,  did  not  render 
him  liable  for  the  rent,  where  a  substantial  portion  thereof  was  held 
by  another  tenant  under  a  valid  lease  from  the  plaintiff,  and  where, 
as  here,  the  defendant  never  went;  into  actual  occupancy  of  any  por- 
tion of  the  premises.  Having  notified  the  plaintiflE  of  the  obligation 
resting  upon  him  of  getting  Selisberg  &  Co.  out,  and  no  action  hav- 
ing been  taken,  so  far  as  appears,  by  the  plaintiff  to  that  end,  the  de- 
fendant, had  he  so  elected,  would  have  had  the  legal  right  on  the  1st 
of  February  to  notify  the  plaintiff  that  he  r^arded  the  lease  as  ter- 
minated and  canceled.  Upon  that  date,  when  the  term  was  to  begin, 
the  defendant  was  legally  put  to  his  election,  and  it  was  entirely  com- 
petent for  the  plaintiff  to  show,  as  was  attempted  to  be  shown,  that 
not  only  had  the  defendant  not  elected  to  terminate  the  lease,  but  that 
his  acts  were  such  that  they  are  to  be  legally  construed  into  a  waiver 
of  the  condition  precedent  to  his  liability  for  rent,  namely,  his  obtain- 
ing complete  possession. 

The  further  legal  question  is  presented  as  to  whether,  assuming 
that  the  undisputed  facts  proved  that  there  was  a  waiver  of  the  condi- 
tion precedent,  or  an  election  to  go  on  under  the  lease,  the  plaintiiBf 
was  entitled  to  recover  for  the  months  during  which  actual  occupancy 
was  not  had,  and  during  which  Selisberg  &  Co.  remained  in  that  por- 
tion of  the  building  which  had  been  leased  to  them.  Where  a  person 
enters  into  possession  of  a  portion  of  premises,  he  is  liable  for  the  rent 
of  the  whole,  and  if  he  has  not  full  possession  he  cannot  refuse  to  pay 
the  rent,  but  his  remedy  for  his  damages  "arising  from  the  failure  to 
receive  full  possession  [is]  either  by  way  of  counterclaim  to  the  orig- 
inal action  for  rent,  or  by  way  of  an  independent  action."  O'Brien 
V.  Smith  (Sup.)  13  N.  Y.  Supp.  408,  affirmed  129  N.  Y.  620,  29  N.  E. 
1029.    Here  the  counterclaim  for  damages  was  abandoned  upon  the 
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trial,  and  if  by  competent  evidence  it  had  been  shown  that  the  defend- 
ant took  possession  of  a  portion  of  the  premises,  then  the  plaintiff 
would  be  legally  entitled  to  the  whole  rent,  and  the  defendant's  rem- 
edy would  be  by  separate  action  to  recover  his  damages.  We  recog- 
nize that  under  the  authorities  slight  facts  tending  to  show  a  defend- 
ant's dealing  with  the  premises  are  sufficient  to  prove  the  taking  of 
possession  by  him.  Thus  entry  on  the  land,  the  putting  up  a  notice 
to  rent,  or  the  making  of  repairs,  have  been  held  siafficient  to  establish 
the  fact  of  entry  and  actual  occupation.  Upon  this  question,  however, 
of  entry  on  the  premises,  we  think  that  all  the  evidence — and  there 
was  much  of  it  introduced  by  the  plaintiff — which  related  to  what  was 
done  by  the  defendant  or  by  Dunn,  who  was  associated  with  him  as 
a  member  of  the  committee  of  the  trust  company  prior  to  the  1st  of 
February,  1900,  was  incompetent.  Having  obtained  the  lease  in  Sep- 
tember, 1899,  which  was  to  begin  on  February  1,  1900,  it  was  entirely 
proper  for  the  defendant,  or  for  others  who,  in  connection  with  the 
trust  company,  were  finally  to  obtain  the  benefit  of  the  lease,  to  make 
contracts  for  fitting  up  the  offices  so  as  to  co;Operate  in  having  them 
ready  for  the  trust  company's  business  when  the  lease  should  begin. 
Such  evidence,  however,  had  no  bearing  on  the  questions  of  whether 
defendant  on  February  1,  1900,  waived  his  right  to  rescind  the  con- 
tract, or  thereafter  so  acted  with  reference  to  the  premises  that  the 
jury  could  have  inferred  that  by  assuming  dominion  over  the  premises 
he  had  thus  elected  to  continue  in  possession  under  the  lease.  Evi- 
dence, therefore,. that  the  defendant,  or  that  Dunn,  acting  under  his 
instructions  or  as  a  member  of  the  committee,  had  given  orders  for 
the  ironwork  or  for  the  letting  of  a  portion  of  the  premises,  all  based 
upon  the  assumption  that  possession  would  be  obtained  on  the  1st  of 
February,  1900,  could  have  no  material  bearing  upon  the  question  of 
waiver,  or  of  actual  entry  upon  the  demised  premises.  The  effect  of 
such  evidence  upon  the  jury  we  are  not  able  to  determine,  nor  are  we 
able  to  say  that,  excluding  all  such  evidence,  which  in  our  view  was 
erroneously  admitted,  there  would  remain  in  the  case  sufficient  to  jus- 
tify the  direction  of  a  verdict  in  plaintiff's  favor.  Without,  however, 
determining  that  point,  our  conclusion,  in  view  of  the  course  which  the 
trial  took,  and  the  amount  of  evidence  which  was  improperly  admit- 
ted, and  the  erroneous  theory  upon  which  the  case  was  submitted  to 
the  jury,  is  that  the  learned  trial  judge  very  properly,  in  the  interests 
of  justice,  exercised  his  discretion  in  setting  aside  the  verdict  and 
granting  a  new  trial,  and  that  with  the  order  so  entered  we  should  not 
mterfere. 

It  follows,  accordingly,  that  the  order  appealed  from  should  be  af- 
firmed, with  costs.    All  concur. 
SdN.Y.S.— 21 
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PEOPLE  ex  rel.  BEEBE  v.  WARDEN  OF  CITY  PRISON  OF  BOROUGH  OF 

MANHATTAN  et  al.i 

PEOPLE  ex  rel.  VAN  LINDA  v.  S4MB. 

(Supreme  Court,  Special  Term,  New  York  County.    April,  1903.) 

1.  Cbihtnal  Law— Usuby— Statutes— Consteuction. 

Pen.  Code,  S  378,  declares  that  a  person  who  directly  or  indirectly  re- 
ceives any  interest,  discount,  or  consideration  for  a  loan  of  money,  goods, 
or  things  in  action,  or  on  the  loan,  use,  or  sale  of  his  personal  credit  in 
any  wise,  where  there  is  taken  for  such  loan,  etc.,  security  on  any  house- 
hold furniture,  tools,  or  Implements  of  trade,  etc.,  greater  than  6  per  cent, 
per  annum,  shall  be  guilty  of  a  misdemeanor.  HeJdj  that  the  loan  of 
money  for  which  Interest  exceeding  6  per  cent,  is  charged  is  a  misde- 
meanor, though  none  of  the  property  specified  is  taken  as  security. 

2.  Sams— Participants  in  Offense— Employes. 

Under  Pen.  Code,  §  31,  providing  that  a  person  who  permits  or  partici- 
pates in  an  act  which  would  make  him  an  accessory  if  the  crime  commit- 
ted were  a  felony  is  a  principal,  and  may  be  punished  as  such  if  the  crime 
be  a  misdemeanor,  an  employ 6  of  a  person  loaning  money,  and  charging 
Interest  exceeding  6  per  cent,  per  annum  therefor,  in  violation  of  section 
378,  is  subject  to  punishment  therefor  to  the  same  extent  as  his  employer. 

Habeas  corpus  and  certiorari  to  review  a  conviction  of  Ella  Beebe 
and  another  for  violating  Pen.  Code,  §  378,  prohibiting  the  taking  of 
more  than  6  per  cent,  interest  for  the  loan  of  money.  Writs  dis- 
missed, and  relators  remanded. 

Leon  Kronfeld  and  I.  Henry  Harris,  for  relators. 
William  Travers  Jerome,  Dist.  Atty.,  and  Henry  G.  Gray,  Dep. 
Asst.  Dist.  Atty.,  opposed. 

GIEGERICH,  J.  The  relators  are  held  for  trial  in  the  Court  of 
Special  Sessions  on  a  charge  of  violating  section  378  of  the  Penal 
Code,  which  reads  as  follows : 

"Taking  Usury.  A  person  who,  directly  or  Indirectly,  receives  any  Interest, 
discount  or  consideration  upon  the  loan  or  forbearance  of  money,  goods  or 
things  in  action  or  upon  the  loan,  use  or  sale  of  his  personal  credit  in  anywise, 
where  there  is  taken  for  such  loan,  use  or  sale  of  personal  credit  security  upon 
any  household  furniture,  sewing  machines,  plate  or  silverware,  in  actual  use, 
tools  or  implements  of  trade,  wearing  apparel  or  jewelry,  or  as  security  for  the 
loan,  use  or  sale  of  personal  credit  as  aforesaid,  makes  a  pretended  purchase 
of  such  property  from  any  person  and  admits  the  pledgor  to  retain  the  pos- 
session thereof,  greater  than  6  per  centum  per  annum,  is  guilty  of  a  misde- 
meanor." , 

The  counsel  for  the  relators  contend  earnestly  that  unless  security 
is  taken,  and  security  upon  the  kind  of  property  named  in  this  section, 
the  case  does  not  fall  within  the  statute.  They  argue  at  great  .length 
to  show  that  the  evil  aimed  at  was  not  usury,  simply,  but  usury  ac- 
companied by  taking  security  upon  household  furniture,  personal  ap- 
parel, or  trade  implements.  So  far  as  this  point  is  concerned,  it  may 
not  be  apparent  why  the  Legislature  made  the  distinction  they  clearly 
have  made  between  a  loan  of  money,  on  one  hand,  or  of  personal 
credit,  on  the  other;  "making  the  former  a  misdemeanor  without 
more,  while  making  the  latter  a  misdemeanor  only  where  attended 

1  Affirmed  in  83  N.  T.  Supp.  1113,  1115. 
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by  the  taking  of  security  of  the  kind  mentioned.    However,  as  said 
bvthe  court  in  United  States  v.  Hartwell,  6  Wall.  (U.  S.)  386,  395,  18 

L.  Ed.  830 : 

*The  object  in  construing  penal  as  well  as  other  statutes  Is  to  ascertain  the 
legislative  Intent.  That  constitutes  the  law.  If  the  language  be  clear,  it  is 
conclusive.    There  can  be  no  construction  where  there  is  nothing  to  construe." 

So  in  the  present  case  the  language  of  the  statute  is  so  plain  and 
beyond  question  that  there  is  no  room  for  inquiry  as  to  what  the 
legislative  intent  was,  or  the  chief  abuse  sought  to  be  remedied. 

It  is  also  urged  that  there  was  no  evidence  whatever  to  implicate 
the  relators  in  the  offense  charged,  and  that  the  committing  magis- 
trate was  therefore  wholly  without  jurisdiction.  I  cannot  take  this 
view  of  the  evidence.  The  rule  governing  such  applications  is  stated 
by  the  court  in  People  ex  rel.  Bungart  v.  Wells,  67  App.  Div.  140, 
151,  68  N.  Y.  Supp.  59,  as  follows : 

"If,  upon  review,  it  appear  that  there  was  any  evidence  before  the  magis- 
trate that  the  crime  was  committed  by  the  defendant,  jurisdiction  Is  estab- 
lished. People  ex  rel.  Danziger  v.  P.  E.  House  of  Mercy,  128  N.  Y.  180  [28  N. 
E.  473] ;  Matter  of  Prime,  1  Barb.  349 ;  Matter  of  Henry,  13  Misc.  Rep.  735 
[35  N.  Y.  Supp.  210] ;  Church,  Habeas  Corpus  (2d  Ed.)  236.  The  function  of 
the  cooPt  is  not  to  review  the  preliminary  examination  In  order  to  decide  the 
question  anew,  or  to  supplant  the  examination  of  the  magistrate  by  its  own 
examination,  but  to  ascertain  whether  the  magistrate  had  Jurisdiction  to 
commit  the  prisoner." 

The  mere  fact  that  the  relators  were  not  shown  to  be  principals  in 
the  usurious  transactions,  but  seem  to  have  been  employes  only,  can- 
not exempt  them.  Under  section  31  of  the  Penal  Code,  they  are  lia- 
ble by  reason  of  their  participation.  See  People,  etc.,  v.  Dunlap,  32 
Misc.  Rep.  390,  66  N.  Y.  Supp.  161. 

Without  further  discussion  of  the  evidence,  it  is  sufficient  to  say 
that  an  examination  of  it  satisfies  me  that  there  was  enough  to  sus- 
tain the  jurisdiction  of  the  court  for  the  purposes  of  the  proceedings 
had.   Writs  dismissed  and  relators  remanded. 


WAGNER  V.  HAIGHT  &  FREESB  CO. 
(Supreme  Court,  Special  Term,  Erie  County.     May  21,  1903.) 

1.  Examination  bcfobe  Trial. 

The  examination  of  the  party  before  trial  is  discretionary,  and  not  a 
matter  of  right,  the  necessity  for  such  examination  being  determined  in 
each  case  upon  its  own  peculiar  circumstances. 

2l  Saics— Matters  Included— Production  of  Books. 

In  an  action  against  a  stock  broker  to  recover  money  deposited  as  mar- 
gins, in  which  plaintiff  alleged  that  defendant  never  bought  or  sold  the 
stocks  as  directed,  and  that  statements  rendered  represented  fictitious 
transactions,  and  defendant  denied  these  allegations,  but  refused  to  di- 
vulge the  names  of  the  purchasers  and  sellers  of  the  stocks,  plaintiff  was 
entitled  to  examine  defendant  before  trial  as  to  the  prices  at  which  the 
stocks  were  bought  and  sold  and  as  to  who  were  the  buyers  and  sellers, 
and  for  the  purpose  of  refreshing  the  recollection  of  the  persons  to  be  ex- 
amined was  entitled  to  hare  defendant's  books  produced. 
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Action  by  Paul  A.  Wagner  against  the  Haight  &  Freese  Company. 
On  motion  by  defendant  to  vacate  an  order  for  the  examination  of 
certain  officers  of  defendant  before  trial.    Motion  denied. 

Black,  Olcott,  Gruber  &  Bonynge  (Terance  J.  McManus,  of  coun- 
sel), for  the  motion. 

Daniel  S.  Decker,  opposed. 

K RUSE,  J.  The  order  to  examine  a  party  in  an  action  at  the  in- 
stance of  his  adversary  is  discretionary,  and  not  a  matter  of  right 
(Jenkins  v.  Putnam,  106  N.  Y.  272,  12  N.  E.  613),  and  it  is  now  gen- 
erally required  that  it  be  shown  that  such  examination  is  necessary 
before  the  trial  (Hay  v.  Zeiger,  60  App.  Div.  462,  64  N.  Y.  Supp.  202 ; 
Williams  v.  Folsom,  62  Hun,  68,  6  N.  Y.  Supp.  211;  Skinner  v. 
Steele,  88  Hun,  307,  34  N.  Y.  Supp.  748).  It  seems,  however,  that 
the  mere  fact  that  the  party  to  be  examined  may  be  present  at  the 
trial  is  not  of  itself  sufficient  to  refuse  the  order.  Presbrev  v.  Public 
Opinion  Co.,  6  App.  Div.  600,  39  N.  Y.  Supp.  957.  The  necessity  for 
such  examination  must  necessarily  be  determined  in  each  case,  upon 
its  own  peculiar  circumstances.  In  this  case  the  plaintiff  seeks  to  re- 
cover for  moneys  which  he  deposited  with  the  defendant,  a  stock- 
broker, as  margins  on  stock  dealings.  He  contends  that  the  defend- 
ant never  bought  or  sold  the  stocks  as  it  was  directed  by  him  to  do, 
but  misappropriated  and  converted  the  money  to  its  own  use;  that 
the  statements  rendered  by  it  to  the  plaintiff  represented  fictitious 
transactions.  This  the  defendant  denies,  but  it  refuses  to  divulge  the 
names  of  the  purchasers  and  sellers  of  the  stock,  contending  that 
under  the  contract  between  the  plaintiff  and  itself  it  was  specifically 
agreed  that  the  defendant  would  not  be  obliged  to  disclose  such 
names.  The  plaintiff  claims  that,  although  a  statement  to  that  effect 
was  contained  on  the  reverse  side  of  the  order  blank  furnished  by  the 
defendant  to  him,  yet  he  had  no  knowledge  of  such  condition,  and 
did  not  assent  thereto,  and  that,  in  any  event,  the  relation  existing 
between  himself  and  the  defendant  was  that  of  principal  and  agent, 
and  that  the  facts  regarding  the  disposition  of  these  moneys  are  pe- 
culiarly and  exclusively  within  the  knowledge  of  the  defendant,  his 
agent.  Under  the  circumstances  I  think  the  examination  should  be 
permitted.  Carter  v.  Good,  67  Hun,  116,  10  N.  Y.  Supp.  647;  Leach 
V.  Haight,  34  App.  Div.  622,  64  N.  Y.  Supp.  660 ;  Talbot  v.  The  Dorin 
&  Wright  Co.,  18  Civ.  Proc.  R.  304,  9  N.  Y.  Supp.  478. 

While  the  conclusion  has  been  reached  not  to  vacate  the  order,  the 
examination  should  be  limited  to  the  question  of  the  prices  at  which 
the  stocks  were  bought  or  sold  by  the  defendant,  and  who  were  the 
buyers  and  sellers  thereof ;  and  for  the  purpose  of  refreshing  the  rec- 
ollection of  the  persons  to  be  examined,  and  aiding  their  memory  in 
the  oral  examination,  it  seems  that  it  is  proper  that  the  books  of  the 
defendant  should  be  produced.  Duffy  v.  Consolidated  Gas  Co.,  59 
App.  Div.  680,  69  N.  Y.  Supp.  635 ;  Bloodgood  v.  Slayback,  62  App. 
Div.  315,  71  N.  Y.  Supp.  809.  The  time  and  place  for  the  examina- 
tion may  be  fixed  in  the  order,  and,  unless  agreed  upon  by  the  attor- 
neys for  the  respective  parties,  may  be  settled  upon  five  days'  notice. 
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(96  App.  Dlv.  344.) 

HOPEDALE  ELECTRIC  CO.  v.  ELECTRIC  STORAGE  BATTERY  CO. 

(Supreme  Court,  Appellate  Division,  First  Department    July  13,  1904.) 

1  GONTBACT&— CoNSTBUcnoN— Agbeemxnt  TO  Makb  Compbtitivb  Tbst— Ex- 

PINSE. 

Defendant  purcbased  plaintiff's  electric  car  plant,  paying  a  certain 
amount,  and  agreeing  that  if,  upon  a  test,  plaintiff's  electric  storage  bat- 
tery system  should  prove  superior  to  that  of  defendant,  it  would  pay  a 
certain  additional  sum,  and  also  agreeing  that  it  would  proceed  forthwith 
to  institute  the  test  Held,  that  defendant  was  required  to  pay  the  ex- 
pense of  the  test,  and  its  refusal  to  institute  the  test  unless  plaintiff  would 
pay  the  expense  thereof  was  a  breach  of  the  contract 

1  Same— Subsequent  AoBEEMENiy-EviDENCE. 

In  an  action  for  breach  of  a  contract  by  defendant  to  make  a  competitive 
test,  under  terms  to  be  agreed  upon,  of  its  storage  battery  system  with 
that  purchased  from  plaintiff,  to  determine  the  price  to  be  paid  for  plain- 
tiff's system,  evidence  held  to  Justify  submission  to  the  Jury  of  the  issue 
as  to  whether  the  parties,  after  execution  of  the  contract  made  a  further 
agreement  as  to  the  terms  and  conditions  of  the  test 

t  Same. 

Where  the  contract  by  which  defendant  purchased  plaintiff's  electric 
storage  battery  system  provided  that  defendant  should  institute,  under 
terms  to.be  determined  later,  a  competitive  test  of  the  merits  of  the  sys- 
tem purchased  with  that  of  the  system  already  owned  by  plaintiff,  to  de- 
termine the  price  to  be  paid  for  the  system  purchased,  the  agreement  to 
make  the  competitive  test  though  regarded  as  a  mere  agreement  to  sub- 
sequently agree  upon  the  terms  of  the  test  was  nevertheless  enforceable, 
after  the  making  of  a  new  agreement,  as  to  those  terms. 

4  Same— Measttbe  of  Damages. 

Defendant  purchased  plaintiff's  electric  car  plant  under  a  contract  pro- 
viding for  the  immediate  payment  of  a  certain  sum,  and  that  defendant 
should  institute  a  competitive  test  of  the  storage  battery  systems  of  plain- 
tiff and  of  defendant  and  that  if  plaintiff's  system  equaled  defendant's 
the  defendant  should  pay  $100,000  more,  and  should  pay  $150,000  more  if 
plaintiff's  system  was  5  per  cent  better  than  defendant's,  $300,000  more 
if  it  was  10  per  cent,  better,  and  $500,000  more  if  it  was  20  per  cent  better. 
Defendant  violated  the  contract  by  refusing  to  make  the  test  Held,  that 
the  measure  of  plaintiff's  damage  was,  not  the  maximum  amount  which 
might  have  been  paid  if  the  test  had  been  made,  but  such  sum  as  the 
proof  might  show  plaintiff's  rights  under  the  contract  to  be  worth. 

5;  Same— Absence  of  Pboof— Nominal  Dam^aoe. 

In  the  absence  of  any  proof  that  plaintiff's  system  was  equal  or  superior 
to  that  of  defendant  plaintiff  was  entitled  only  to  nominal  damage  for 
the  breach. 

6^  Same— Afpeai/— Habmless  Ebbob. 

Where,  in  an  action  for  breach  of  contract  plaintiff  is  entitled  to  nom- 
inal damages  only,  a  Judgment  dismissing  the  complaint  will  not  be  re- 
versed. 

Action  by  the  Hopedale  Electric  Company  against  the  Electric 
Storage  Battery  Company.  Defendant  had  judgment,  and  plaintiff's 
motion  for  a  new  trial  on  exceptions  was  ordered  to  be  heard  in  the 
first  instance  before  the  Appellate  Division.    Motion  denied. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH.  McLAUGH- 
UN,  O'BRIEN,  and  LAUGHLIN,  JJ. 

Austen  G.  Fox,  for  plaintiff. 
William  H.  Page,  Jr.,  for  defendant. 
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HATCH,  J.  This  action  is  brought  to  determine  a  difference  aris- 
ing between  foreign  corporations.  The  plaintiff  is  organized  under 
the  laws  of  the  state  of  West  Virginia,  and  the  defendant  is  organized 
under  the  laws  of  the  state  of  New  Jersey  and  doing  business  in  this 
state.  Upon  the  19th  day  of  September,  1895,  these  two  corpora- 
tions entered  into  a  written  agreement,  whereby  the  plaintiff  agreed 
to  sell  and  the  defendant  to  purchase  certain  letters  patent,  and  also 
all  the  lands  and  buildings  belonging  to  the  plaintiff,  situate  at  Mil- 
ford,  in  the  state  of  Massachusetts,  together  with  the  cars,  tools, 
machinery,  and  other  personal  property  therein.  The  purchase  price 
for  such  property  was  the  sum  of  $150,000,  payable  in  installments 
upon  and  after  the  delivery  of  the  property.  The  contract  in  this  re- 
spect has  been  fully  complied  with  by  both  parties  thereto,  the  plain- 
tiff by  delivery  and  the  defendant  by  payment.  It  was  further  pro- 
vided in  the  agreement  between  the  parties  as  follows : 

"And,  whereas,  the  said  Hopedalo  Electric  Company  claims  that  the  system 
of  storage  battery  cars  as  operated  by  it  at  Milford  is  equal  to  and  superior 
to  the  system  controlled  by  and  proposed  to  be  operated  by  the  Electric  Stor- 
age Battery  Company,  and  the  said  Electric  Storage  Battery  Company  agrees 
that  if,  upon  a  competitive  test  of  the  two  systems,  that  of  the  Hopedale 
Electric  Company  Is  equal  to  that  of  the  Electric  Storage  Battery  Company, 
it  will  pay  to  the  Hopedale  Electric  Company  a  further  sum  of-  one  hundred 
thousand  ($100,000)  dollars ;  if  five  per  cent,  superior,  the  sum  of  one  hundred 
and  fifty  thousand  ($150,000)  dollars;  if  ten  per  cent,  superior,  the  sum  of 
three  hundred  thousand  ($300,0(X))  dollars:  if  twenty  per  cent  superior,  the 
sum  of  five  hundred  thousand  ($500,000)  dollars.  The  Electric  Storage  Bat- 
tery Company  agrees  that  it  will  proceed  forthwith  to  institute  this  com- 
petitive test.  The  cars  and  batteries  to  be  operated  under  the  system  of  the 
Hopedale  Electric  Company  shall  be  prepared  by  and  be  operated  under  the 
management  and  control  of  agents  selected  or  approved  by  it  The  conditions 
of  the  test,  such  as  time,  place,  track,  length  of  operation,  number  of  cars  to 
be  used,  etc.,  under  which  the  test  shall  be  made,  shall  be  agreed  upon  by  both 
parties  as  soon  as  may  be  after  the  execution  of  this  instrument;  it  being 
understood  that  the  test  of  superiority  shall  be  determined  by  the  durability, 
efficiency,  economy,  speed,  and  reliability,  of  service." 

It  was  admitted  that  the  test  provided  for  had  never  been  made, 
and  the  proof  shows  that  the  defendant  refused  to  make  it,  unless 
the  plaintiff  would  assume  and  pay  the  expenses  attendant  thereon. 
After  the  refusal  to  make  the  test  upon  the  part  of  the  defendant,  the 
plaintiff  brought  this  action,  setting  up  the  breach  of  the  contract  in 
this  respect,  and  claiming  to  recover  the  maximum  amount  agreed 
to  be  paid  by  the  plaintiff  in  the  event  that  the  plaintiff's  system 
proved  to  be,  upon  test,  20  per  cent,  superior  to  that  of  the  defendant, 
and  judgment  was  demanded  for  the  sum  of  $500,000.  To  this  com- 
plaint the  defendant  demurred.  The  court  at  Special  Term  overruled 
the  demurrer,  but  upon  appeal  to  this  court  the  judgment  was  re- 
versed and  the  demurrer  sustained ;  the  court  holding  that  the  rem- 
edy of  the  plaintiff  was  by  action  to  recover  damages  for  the  breach 
of  the  vendee's  contract  to  make  the  test  (Hopedale  El.  Co.  v.  Stor- 
age Battery  Co.,  39  App.  Div.  451,  57  N.  Y.  Supp.  422),  and  that  the 
action  could  not  be  maintained  as  for  money  due  and  payable  by  the 
terms  of  the  contract.  Leave  having  been  given  to  amend  the  com- 
plaint, the  plaintiff  availed  itself  of  the  privilege  by  averring  that  it 
was  damaged  on  account  of  the  breach  of  the  contract  in  the  sum  of 
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$500,000.  A  trial  was  had,  and  at  the  close  of  the  plaintiff's  case  a 
motion  was  made  by  the  defendant  to  dismiss  the  complaint.  The 
motion  was  granted,  to  which  the  plaintiff  took  an  exception;  and 
thereupon  the  court  ordered  plaintiff's  exceptions  to  be  heard  in  the 
first  instance  at  the  Appellate  Division, 

In  express  terms  the  defendant  undertook  to  proceed  forthwith  to 
institute  a  competitive  test.  This  undertaking  imposed  upon  it  the 
burden  of  making  such  test  at  its  expense.  As  it  had  assumed  this 
obUgation,  it  was  bound  to  fulfill  it  and  to  take  such  means  and  fur- 
nish such  appliances  as  were  necessary  for  the  purpose.  The  expense 
attendant  upon  it  was  an  incident  to  the  fulfillment  of  the  obligation 
and  was  within  the  terms  of  what  the  defendant  undertook  to  do. 
It  was,  therefore,  not  justified  in  refusing  to  make  the  test,  based 
upon  the  theory  that  it  was  unwilling  to  do  so,  or  founded  upon  the 
fact  that  it  had  made  a  bad  bargain. 

This  provision  of  the  contract,  however,  while  absolute  in  terms 
was,  nevertheless,  dependent  upon  a  condition  subsequent  provided 
for  in  the  contract  as  follows : 

*The  conditions  of  tbe  test,  such  as  time,  place,  track,  length  of  operation, 
number  of  cars  to  be  used,  etc.,  under  which  the  test  shall  be  made,  shall  be 
agreed  upon  by  both  parties  as  soon  as  may  be  after  the  execution  of  this  in- 
strument" 

It  is  claimed  by  the  defendant  that  this  provision  of  the  contract 
did  not  constitute  a  binding  agreement,  which  could  be  enforced,  in- 
asmuch as  it  in  terms  provided  for  a  subsequent  agreement,  and 
therefore  did  not  impose  a  binding  obligation  upon  the  parties.  In 
this  construction  of  the  contract  the  defendant  is  supported  by  au- 
thority. Mayor  v.  McCreery,  119  N.  Y.  434,  23  N.  E.  1045 ;  United 
Press  V.  N.  Y.  Press  Co.,  164  N.  Y.  406,  68  N.  E.  627.  Assuming, 
therefore,  that  this  clause  of  the  contract  was  a  mere  agreement  to 
subsequently  agree,  and  was  not  binding  nor  otherwise  enforceable 
unless  the  minds  of  the  parties  met  by  a  new  agreement  as  to  its 
terms,  and  that  the  obligation  to  test  was  dependent  thereon,  yet  it 
was  competent  for  the  parties  either  orally  or  in  writing  to  agree 
upon  the  condition  contemplated  by  it  and  thus  fulfill  its  terms.  Such 
subsequent  agreement,  if  made  either  orally  or  in  writing,  would 
enable  the  plaintiff  to  insist  upon  its  fulfillment  and  impose  upon  the 
defendant  the  burden  of  proceeding  with  the  test  at  its  expense.  The 
evidence  given  upon  the  trial  tended  to  establish  that  at  the  time  of 
the  execution  and  delivery  of  the  contract  of  purchase  and  sale  the 
parties  did  in  fact  enter  into  a  further  agreement  in  fulfillment  of 
this  provision  of  the  contract.  It  is  undisputed  that  the  parties  ne- 
gotiated respecting  the  employment  by  the  defendant  of  Stevens,  an 
electrician  then  connected  with  the  plaintiflf  company.  The  president 
of  the  plaintiff  consented  to  such  employment  upon  the  understand- 
ing that,  when  the  test  should  take  place,  Stevens  was  to  represent 
the  plaintiff  in  making  it,  and  this  was  assented  to  by  the  president  of 
the  defendant,  who  thereupon  employed  and  directed  him  to  prepare 
t\\'o  cars  for  the  proposed  test.  The  evidence  further  tended  to  es- 
tablish that  these  were  the  number  of  cars  agreed  to  be  used  in  mak- 
ing the  test,  and  that  the  time  and  place  were  left  to  the  president 
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of  the  defendant.  The  president  of  the  defendant  at  this  negotia,- 
tion  remarked  that  he  did  not  know  but  that  he  would  have  Stevens 
also  represent  them  when  the  test  should  be  made.  Upon  this 
evidence  and  the  other  circumstances  in  the  case,  we  think  that  it 
would  have  been  competent  for  the  jury  to  find  that  the  minds  of 
the  parties  substantially  met,  upon  this  question.  There  was  certainly 
the  agreement  as  to  the  number  of  cars  to  be  used.  The  direction 
was  to  get  them  in  readiness  for  making  it,  and  the  time  and  place 
were  to  be  named  by  the  president  of  the  defendant,  and  Stevens 
was  selected  to  represent  the  plaintiff.  These  things  were  the  sub- 
stantial elements  for  which  the  contract  provided  in  this  respect.  As 
the  defendant  had  undertaken  to  name  the  time  and  place  where  the 
test  should  be  made,  and  the  plaintiff  had  assented  to  it,  it  was  bound 
to  proceed  and  name  such  time  and  place  within  a  reasonable  period 
thereafter.  It  could  not  arbitrarily  refuse  to  discharge  this  obliga- 
tion, and,  had  the  cars  been  prepared  and  the  time  and  place  named, 
substantial  compliance  would  have  been  had  with  this  part  of  the  con- 
tract. After  this  negotiation  and  agreement  the  plaintiflE  from  time 
to  time  demanded  fulfillment  of  the  terms  agreed  upon,  and  con- 
siderable correspondence  passed  between  the  parties.  It  resulted 
finally  in  the  president  of  the  defendant  writing  a  letter  declining  to 
make  the  test  unless  the  plaintiff  would  assume  the  burden  of  the 
expense  in  making  it,  and,  if  so,  it  offered  to  join  with  the  plaintiff 
in  procuring  the  test  to  be  made.  The  ground  upon  which  this  re- 
fusal proceeded  was  clearly  stated  to  be  that  the  defendant  had  made 
a  bad  bargain  in  the  purchase,  and  did  not  wish  to  incur  any  further 
expense.  We  think  this  letter  must  be  regarded  as  a  distinct  breach 
of  the  contract  in  this  respect.  At  least,  a  jury  would  be  authorized 
so  to  find  from  all  the  facts  and  circumstances  presented  by  the  plain- 
tiff's proof. 

The  evidence  being  sufficient,  therefore,  to  establish  a  breach  of 
the  contract,  we  are  called  upon  to  consider  what  were  the  rights  of 
the  parties  under  the  contract;  and  this  can  be  easily  determined 
when  the  rule  bv  which  the  plaintilFs  damage  is  to  be  admeasured 
is  arrived  at.  The  plaintiff  claims  that,  the  breach  having  been  es- 
tablished, the  measure  of  its  damage  is  the  maximum  amount  secured 
to  be  paid  by  the  terms  of  the  contract.  In  reaching  this  conclusion 
it  is  asserted  that  such  sum  was  the  purchase  price  of  the  property 
dependent  upon  the  test,  and,  as  the  defendant  was  at  fault  in  not 
making  it,  such  sum  became  due  and  payable  the  moment  of  the 
breach.  Manifestly  such  rule  cannot  obtain.  This  is  not  a  case 
where  the  purchase  price  furnishes  the  measure  of  damages,  as  was 
the  rule  announced  in  Waters  Heater  Co.  v.  Mansfield,  48  Vt.  378, 
and  Thomson-Houston  El.  Co.  v.  Brush-Swan  Electric  L.  &  P.  Co. 
(C.  C.)  31  Fed.  636.  Therein  the  sale  of  the  article  was  for  a  given 
sum,  conditioned,  however,  upon  the  purchaser's  approval  after  a  test, 
to  be  made  by  him.  The  goods  were  delivered,  but  the  test  was  never 
made,  and  the  articles  were  retained.  The  court  held  that  under  such 
circumstances  the  defendant  was  liable  for  the  purchase  price  of  the 
article.  This  is  clearly  so  upon  principle.  The  sale  was  conditional, 
and  the  vendee  had  the  right  to  take  and  pay  for  the  goods  and  de- 
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dine  to  make  the  test.  The  rights  of  the  parties  were  not  dependent 
upon  the  test,  except  that  the  vendee  might,  if  he  made  it,  secure  the 
right  to  disaffirm  the  purchase.  When  it  was  not  made,  he  must  be 
regarded  as  having  waived  his  rights  in  that  respect,  and,  having  re- 
tained the  goods,  he  became  liable  for  the  purchase  price  as  upon 
an  ordinary  sale  without  any  condition  whatever.  As  the  right  to 
make  the  test  was  personal  to  himself,  the  vendee  was  bound  to  make 
it,  and  could  not  shelter  himself  behind  the  fact  that  others  had  made 
a  test  and  were  dissatisfied  with  the  results.  No  such  element  entered 
into  the  contract  When  the  test  was  not  made,  the  case  was  stripped 
of  every  feature  which  differentiated  it  from  the  ordinary  obligation 
imposed  when  the  relation  of  vendor  and  vendee  of  property  exists. 
The  present  case  is  entirely  different  and  scarcely  bears  resemblance 
to  such  transaction.  Here  the  purchase  price  of  this  property  was 
$150,000,  the  property  was  delivered,  and  the  purchase  price  paid. 
Dependent  thereafter  upon  results,  the  production  of  which  was  to  be 
agreed  upon  between  the  parties,  a  further  sum  or  sums  was  stipu- 
lated to  be  paid  upon  a  contingency.  The  production  of  these  results 
was  entirely  independent  of  the  purchase  and  sale,  save  so  far  as 
such  act  produced  the  agreement  by  which  further  sums  of  money 
might  be  obtained,  dependent  upon  conditions  quite  independent  of 
the  purchase  price.  It  is  evident,  therefore,  that  the  sums  of  money 
to  be  paid  if  certain  results  were  produced  cannot  be  regarded  as  a 
part  of  the  purchase  price  of  the  property.  The  right  to  further 
compensation  depended  upon  the  existence  of  conditions  to  be  there- 
after ascertained.  If  those  conditions  did  not  exist  in  given  degree, 
the  plaintiff  could  receive  nothing ;  but  such  fact  did  not  destroy  the 
contract  of  purchase  and  sale,  nor  did  it  have  the  slightest  effect  upon 
the  title  to  the  property.  That  had  passed  and  been  paid  for.  The 
rule  of  damages  in  such  case  is  not  the  purchase  price  of  the  prop- 
erty, but  one  which  measures  the  value  of  the  contract  to  the  plain- 
tiif.  This  is  arrived  at  by  a  determination  of  what  it  was  worth  to 
it.  It  is  unnecessary,  however,  that  we  reason  the  question  upon 
principle,  for  the  rule  has  been  announced.  Upon  the  former  appeal 
it  was  stated  by  the  Presiding  Justice,  who  wrote  for  this  court : 

"If  the  defendant  refused  to  make  the  test  In  order  to  ascertain  the  degree 
of  superiority,  if  any  existed,  the  plaintiff  would  have  a  right  to  recover  dam- 
ages because  of  that  breach  of  the  defendant's  undertaking  in  the  contract; 
and  whatever  damages  the  plaintiff  might  have  sustained  by  reason  of  such 
undertaking  upon  the  part  of  the  defendant  to  make  this  test  the  plaintiff 
would  be  entitled  to  recover,  not  as  money  falling  due  by  the  terms  of  the  con- 
tract, but  as  damages  sustained  by  reason  of  the  defendant's  breach  of  the 
contract" 

It  was  necessarily  determined  upon  that  appeal  that  the  plaintiff 
could  not  recover  a  sum  of  money  based  upon  the  theory  that  it  was  a 
part  of  the  purchase  price,  and  certainly  it  can  no  more  recover  the 
particular  sum  by  calling  it  damages  for  a  breach.  The  sums  men- 
tioned therein  were  in  no  sense  liquidated  damages  which  follow  upon 
the  establishment  of  a  breach.  They  were  damages,  which  might  or 
might  not  be  recovered,  dependent  upon  proof  showing  the  value  of 
the  plaintiff's  system.  Indeed,  the  plaintiff  is  not  limited  to  the  sums, 
or  any  of  them,  secured  to  be  paid  dependent  upon  given  results ;  but. 
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there  having  been  a  breach  of  the  contract,  as  it  is  entitled  to  the  value 
of  it,  it  may  recover  as  such  damages  such  value,  whether  it  be  more 
or  less  than  that  stipulated  to  be  paid  in  the  contract.  This  case  is 
closely  related  to  that  of  Humaston  v.  Telegraph  Co.,  20  Wall.  20,  22 
L.  Ed.  279.     Therein  Mr.  Justice  Davis,  speaking  for  the  court,  said : 

"The  action  can  be  supported  for  the  value  of  the  property,  and  this  was  the 
proper  subject  of  inquiry  at  the  trial.  The  company  covenanted  to  pay  this 
value,  to  be  ascertained  in  a  particular  mode ;  and,  as  they  have  prevented  this 
mode  being  adopted,  they  cannot  take  advantage  of  their  own  wrong  and  de- 
prive the  plaintiff  of  the  opportunity  of  showing  to  the  court  and  jury  what 
it  is.  In  lieu  of  the  award  of  the  arbitrators,  the  verdict  of  the  jury  can 
be  asked  by  the  plaintiff  to  determine  it.  The  ascertainment  of  this  value  was 
the  essence  of  the  contract,  the  thing  on  which  the  submission  was  based,  and 
the  revocation -of  the  submission  leaves  the  jury  to  settle  it.  Benjamin,  in  his 
treatise  on  Sales,  says,  if  the  performance  of  the  condition  for  a  valuation 
be  rendered  impossible  by  the  act  of  the  vendee,  the  price  of  the  thing  sold 
must  be  fixed  by  the  jury  on  a  quantum  valebat  as  in  Clark  v.  Westrope,  18 
C.  B.  765,  where  the  outgoing  tenant  sold  the  straw  on  a  farm  to  the*  incomer, 
at  a  valuation  to  be  made  by  two  indifferent  persons,  but,  pending  the  valua- 
tion, the  buyer  consumed  the  straw ;  and  the  doctrine  of  the  text  is  sustained 
by  the  adjudged  cases  in  this  country  and  England." 

There  is  no  difference  in  principle  between  these  cases,  so  far  as  they 
relate  to  the  rule  of  damages.  Such  rule  in  each  case  is  the  value  of 
the  contract.  That  is  not  measured  by  the  sums  stipulated  to  be  paid 
under  given  contingencies,  but  is  dependent  upon  proof  showing  what 
the  value  of  the  contract  was ;  and  its  value  measures  the  damage  sus- 
tained. Upon  the  plaintiff,  therefore,  devolved  the  burden  of  proving 
that  conditions  existed  which  entitled  it,  by  virtue  of  the  terras  of  the 
contract,  to  receive  money  in  addition  to  that  which  had  been  received 
from  the  defendant  as  the  purchase  price.  Unless  it  appears  that  its 
invention  was  equal  to,  or  superior  to,  that  of  the  defendant's,  there 
is  no  provision  in  this  contract  which  entitled  it  to  receive  anything  be- 
yond that  which  was  paid.  If  it  was  otherwise  damaged  by  reason 
of  the  breach,  it  must  show  by  proof  wherein  and  how ;  and  if,  upon 
proof,  this  be  established,  the  sum  in  which  it  was  damaged  may  be 
awarded.  There  is  a  presumption  of  damage  arising  from  the  breach 
of  a  contract,  but  such  presumption  does  not  go  to  the  extent  of  meas- 
uring the  loss.  In  the  absence  of  proof,  it  is  regarded  as  nominal.  If 
a  further  sum  is  demanded,  proof  must  be  given  showing  that  the 
party  has  suffered  loss.  In  the  present  case  there  is  no  proof  what- 
ever to  show  that  the  plaintiff  has  suffered  anything  beyond  nominal 
damages,  which  are  to  be  presumed.  For  aught  that  appears  the  plain- 
tiff received  full  value  for  all  the  property  and  rights  which  it  trans- 
ferred, and,  in  the  absence  of  proof  that  they  are  sustained,  no  sub- 
stantial damages  can  be  awarded. 

The  complaint  in  the  present  case  was  dismissed.  Doubtless  its  dis- 
missal was  technical  error;  but  as  the  plaintiff  offered  no  proof  in 
support  of  its  claim  for  damage,  but  stands  squarely  upon  the  terms  of 
its  contract,  and  makes  no  claim  that  it  can  show  any  substantial  dam- 
age by  proof,  this  court  will  not  reverse  simply  that  there  may  be  a 
recovery  of  nominal  damages,  where  no  other  question  or  rights  are 
involved  therein  (Thomson-Houston  E.  Co.  v.  Durant  L.  I.  Co.,  144  N. 
Y.  34,  39  N.  E.  7). 
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It  follows,  therefore,  that  the  exceptions  should  be  overruled,  and 
the  motion  for  a  new  trial  denied,  with  costs.  All  concur;  LAUGH- 
UN,  J.,  in  result. 

(43  Misc.  Rep.  417.) 

p.      •./  DOLL  V.  SMITH  et  aL 

(Supreme  CJonrt,  Spedal  Term,  Kings  County.    April,  1904.) 

L  DxposmoN  OF  Defendantv-Obdeb  to  Take. 

An  order  to  take  deposition  of  defendants  before  trial  will  not  be  va- 
cated, the  affidavit  on  which  the  order  was  obtained  having  contained  ali 
the  statute  required. 

Action  by  Edwin  N.  Doll  against  Albert  D.  Smith  and  others.  De- 
fendants move  to  vacate  an  order  to  take  their  deposition  before  trial. 
Denied. 

Reversed  in  88  N.  Y.  Supp.  1096. 

George  H.  Fletcher,  for  the  motion. 
Daniel  P.  Hays,  opposed. 

GAYNOR,  J.  Sections  537,  538,  646,  870  et  seq.,  of  the  Code  of 
Civil  Procedure,  the  first  providing  for  an  immediate  application  for 
juds^ment  on  a  frivolous  answer,  demurrer  or  reply,  the  next  for  the 
striking  out  on  motion  of  sham  answers,  the  next  "for  the  striking  out 
on  motion  of  irrelevant  or  redundant  matter  iii  a  pleading,  and  the 
others  for  the  taking  of  the  deposition  of  a  party  before  trial  to  be 
used  on  the  trial,  were  designed  to  prevent  delays  by  the  device  of 
pleadings  which  present  no  issue,  to  simplify  pleadings  so  that  the 
issue  would  be  plain  to  the  trial  judge,  instead  of  his  having  to  puzzle 
over  useless  and  perplexing  verbiage  to  ascertain  what  it  is,  and  to 
shorten  the  trial  and  lessen  expense  in  the  preparation  therefor  by 
ascertaining  in  advance,  when  necessary,  what  the  opposite  party 
would  testify  to ;  and  they  were  apt  and  ample  for  the  purpose.  But 
their  usefulness  has  been  very  greatly  impaired  by  the  decisions  which 
have  been  made  under  them.  The  recent  Commission  on  the  Law's 
Delay  inquired  into  the  rules  of  practice  of  the  English  courts  which 
effectually  accomplish  the  results  which  these  Code  provisions  were 
intended  to  accomplish  with  us,  and  concluded,  as  I  understand,  that 
our  Code  provisions  would  be  quite  as  effectual,  to  say  the  least,  as 
the  English  rules,  if  they  were  not  curtailed  and  whittled  down  by 
decisions  which  shirk  and  frustrate  them.  For  instance,  the  profes- 
sion has  long  been  met  on  a  motion  for  judgment  on  a  frivolous 
pleading  with  the  dry  if  not  droll  ruling  from  the  bench  that  if  the 
pleading  is  not  so  plainly  frivolous  that  no  argument  is  needed  to 
point  it  out,  the  motion  will  be  denied ;  and  on  appeal  from  an  order 
granting  the  motion,  the  order  will  be  aflfirmed  because  the  respondent 
presents  a  brief  of  several  pages ;  and  so  on.  We  thus  have  a  rule 
as  uncertain  as  the  length  of  the  Chancellor's  foot,  as  Chancellors 
came  and  w^nt,  for  we  all  know  that  a  pleading  which  may  at  once 
appear  frivolous  to  one  may  not  so  appear  to  another  until  it  be  ex- 
plained and  argued  to  him.  And  when  the  cause  is  reached  for  trial, 
and  a  similar  motion  is  made  for  judgment  on  the  pleadings,  the  trial 
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judge  cannot  shirk  it  in  any  such  way,  but  has  to  hear  it  and  decide 
it  on  its  merits,  as  it  was  clearly  intended  by  the  Code  provision 
should  be  done  by  the  judge  hearing  the  preliminary  motion.  In  the 
same  way,  no  one  can  read  the  interminable  list  of  decisions  under 
the  said  other  Code  sections  without  seeing  and  regretting  the  ex- 
tent to  which  the  usefulness  of  the  provisions  of  such  sections  have 
been  impaired.  The  easy  way  of  throwing  every  perplexity  and  ob- 
stacle in  respect  of  pleadings  or  the  like  on  the  trial  judge  (Wester- 
velt  V.  Times  Company,  91  App.  Div.  72,  86  N.  Y.  Supp.  454)  seems 
to  have  become  inveterate,  whereas  these  Code  provisions  were  in- 
tended to  keep  them  away  from  him,  so  that  the  merits  of  the  action 
could  be  met  at  once  and  carefully  tried. 

The  learned  brief  submitted  for  the  present  motion  subjects  the 
affidavit  on  which  the  order  was  obtained  to  severe  analysis,  and 
while  it  abounds  in  decisions,  old  and  new,  which  give  color  to  some 
of  the  objections,  I  find  the  affidavit  to  contain  all  that  the  statute  re- 
quires, and  that  ought  to  suffice. 

The  motion  is  denied  with  $10  costs. 


(43  Misc.  Rep.  414.) 

MOREHOUSE  v.  BROOKLYN  HEIGHTS  R.  CO.  et  aL 

(Supreme  (Dourt,  Special  Term,  Kings  County.    April,  1904.) 

1.  Attorney's  Lien— Settlement  of  Case— Payment  of  Monet. 

Though  plaintiff's  attorney  Is  by  Code  Civ.  Proc.  §  66,  given  a  lien  on 
the  cause  of  action,  plaintiff  may  settle  the  case;  but  the  lien  continues 
on  the  amount  agreed  on  In  settlement,  and  may  be  foreclosed  notwith- 
standing defendant  pays  the  money  to  plaintiff  without  the  attorney's 
consent 

2.  Same— Amount  of  Fee— Objection  by  Otheb  Party. 

Defendant  In  a  suit  by  plaintiff's  attorney  to  foreclose  his  lien  may  not 
object  to  the  amount  of  the  fee  agreed  on  by  plaintiff  and  his  attorney, 
though  defendant  settled  the  case  with  plaintiff  and  paid  the  money  to 
him  without  the  attorney's  consent 

Suit  by  Wilmot  L.  Morehouse  against  the  Brooklyn  Heights  Rail- 
road Company  and  another.    Judgment  for  plaintiff. 

Suit  to  foreclose  an  attorney's  Hen.  The  defendant  Nathan  brought  an 
action  for  damages  against  the  defendant  railroad  company.  This  plaintiff 
was  his  attorney,  and  they  had  an  agreement  that  the  attorney  was  to  receive 
for  his  services  one-half  of  whatever  sum  might  be  obtained  by  recovery  or 
by  a  settlement.  Nathan  settled  the  case  with  the  company  after  It  was 
placed  on  the  calendar  for  trial  for  $2,000,  and  that  sum  was  paid  to  him. 
His  attorney,  this  plaintiff,  was  not  consulted  and  knew  nothing  of  the  settle- 
ment Nathan  did  not  pay  this  plaintiff  anything,  has  spent  the  money,  and  is 
Insolvent. 

E.  V.  Brewster,  for  plaintiff. 
Charles  L.  Woody,  for  defendants. 

GAYNOR,  J.  An  attorney  for  the  plaintiff  formerly  bad  a  Hen  on 
the  judgment  only,  but  now  he  is  given  by  a  statute  a  lien  on  the 
cause  of  action  itself.  Code  Clv.  Proc.  §  66.  But  his  lien  whether 
on  the  cause  of  action  or  on  the  judgment  is  necessarily  subject  to 
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his  client's  right  to  settle.  The  right  of  a  client  to  settle  always  was, 
and  it  is,  absolute.  He  cannot  be  compelled  to  go  on  with  the  action 
by  his  attorney;  and  if  he  obtain  a  judgment  and  the  judgment  debt- 
or be  insolvent,  or  if  there  be  an  appeal,  he  has  the  right  to  settle. 
He  can  no  more  be  compelled  by  his  attorney  to  take  the  risk  of  an 
appeal  than  to  take  the  risk  of  a  trial.  In  a  word,  and  to  repeat,  the 
lien  of  the  attorney,  whether  on  the  cause  of  action  or  on  the  judg- 
ment, is  subject  to  the  absolute  right  of  the  client  to  settle,  and  the 
attorney  cannot  go  on  with  the  action  after  it  is  settled,  unless  the 
settlement  be  collusive  and  fraudulent  against  the  attorney,  in  which 
case  he  will  be  permitted  to  prosecute  the  action  to  judgment  in 
order  to  foreclose  his  lien,  if  that  course  be  necessary  to  frustrate  the 
fraud,  for  in  the  case  of  fraud  all  ordinary  rules  give  wav.  It  is  use- 
less to  pick  phrases  out  of  opinions  on  the  subject.  The  matter  is 
too  plain  for  argument.  The  lawyer  is  not  the  principal  and  the  client 
his  subject  or  subordinate,  but  the  reverse  is  the  case.  The  litigation 
of  this  state  has  not  been  turned  over  to  our  profession  as  common 
barrators  and  strife  makers.  Lawyers  are  subject  to  the  instructions 
and  wishes  of  their  clients.  Fenwicfe  v.  Mitchell,  34  Misc.  Rep.  617, 
70  N.  Y.  Supp.  667.  Forgetfulness  of  this  one  thing  has  caused  much 
confusion. 

Formerly,  when  the  attorney's  lien  was  on  the  judgment  only,  if 
the  parties  coUusively  prevented  a  judgment,  so  as  to  prevent  the  at- 
torney's lien,  and  his  client  was  worthless,  the  court  would  allow  him 
to  enter  judgment,  so  that  he  could  frustrate  the  fraud  and  collusion 
of  the  parties  by  means  of  his  lien. 

But  now  that  the  lien  is  on  the  cause  of  action,  the  attorney  is  in 
no  need  of  a  judgment  in  the  action.  If  the  cause  of  action  is  settled 
by  the  plaintiff,  the  attorney  is  bound  by  the  settlement,  and  his  lien 
necessarily  continues  on  to  the  amount  agreed  upon  in  settlement, 
and  the  defendant  cannot  defeat  the  lien  by  paying  the  money  to  the 
party.  If  he  so  pays  it  without  the  attorney's  consent  he  does  so  in 
his  own  wrong.  The  attorney  may  still  foreclose  his  lien  on  the 
agreed  sum.  Fenwick  v.  Mitchell,  supra ;  Fischer-Hansen  v.  Brook- 
lyn Heights  R.  Co.,  173  N.  Y.  492,  66  N.  E.  395. 

The  claim  of  the  defendant  here  is,  however,  that  fifty  per  cent, 
is  unconscionable,  and  that  this  court  will  not  enforce  the  lien  for 
that  amount.  If  the  defendant  company  still  had  the  $2,000  in  its 
possession  it  could  not  raise  such  a  question;  it  would  have  no  in- 
terest in  it;  it  would  be  a  matter  between  the  attorney  and  his  client 
only.  I  do  not  think  the  company  is  in  any  better  position  after  hav- 
ing paid  the  money  in  its  own  wrong. 

Judgment  for  the  plaintiff  against  the  defendants  for  $1,000;  exe- 
cution first  to  issue  against  the  defendant  Nathan,  and  if  it  be  re- 
turned unsatisfied,  then  against  the  defendant  company. 
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COGGESHALL  et  al.  v.  McGRATH. 

(Supreme  Court,  Trial  Term,  Kings  CJounty.    April;  1903.) 

1.  Bttildino   and   Loan    Associations— Insolvency— Bobbowino    Membeb^ 
WrrnDBAWAL— Effect. 

A  borrowing  member  of  an  insolvent  building  and  loan  association,  by 
giving  notice  of  withdrawal,  does  not  ipso  facto  become  a  creditor  of  the 
association  for  the  value  of  his  shares  or  the  excess  thereof  over  his  in- 
indebtedness  to  the  association,  so  as  to  exempt  his  shares  from  their  pro- 
portionate share  of  the  general  liabilities  of  the  company. 

Action  by  Henry  J.  Coggeshall  and  others  against  Francis  Mc- 
Grath.    Judgment  for  plaintiff. 

Trial  before  the  court  without  a  jury  of  an  action  by  the  plaintiffs  as  re- 
ceivers of  the  Mutual  Benefit  Loan  and  Building  Company  (appointed  to  liqui- 
date the  company  for  insolvency)  against  the  defendant  on  a  promissory  note 
for  $400  made  by  the  defendant  to  the  said  company. 

The  answer  pleads  as  a  defense  and  counterclaim  that  the  defendant  being 
a  member  of  the  said  company  owning  15  shares  became  a  borrowing  member, 
and  borrowed  from  the  company  $400,  for  which  he  gave  his  said  note ;  that 
a  by-law  permitted  borrowing  members  to  withdraw  from  the  company,  apply- 
ing the  withdrawal  value  of  their  shares  to  the  payment  of  their  debts  to  the 
company;  that  the  defendant  gave  the  required  notice  of  withdrawal,  the 
withdrawal  value  of  his  shares  at  the  time  being  $335  in  excess  of  his  said 
indebtedness  of  $400. 

Afterwards,  and  before  the  defendant's  withdrawal  was  acted  upon  and 
carried  out  (as  appeared  by  the  evidence),  the  action  in  which  the  plaintiffs 
were  appointed  receivers  was  brought  by  the  state  to  liquidate  and  dissolve  the 
company  for  insolvency,  and  the  company  was  then  insolvent,  and  had  been, 
as  found  by  the  judgment  of  dissolution,  at  least  since  May  1,  1900,  which  was 
four  months  before  the  defendant's  notice  of  withdrawal. 

Edward  C.  Rice,  for  plaintiffs. 
Charles  H.  Hyde,  for  defendant, 

GAYNOR,  J.  The  defendant  did  not  become  ipso  facto,  by  his 
notice  of  withdrawal,  a  creditor  of  the  company  for  the  withdrawal 
value  of  his  shares  (or,  as  the  case  would  be  here,  for  the  excess  there- 
of over  his  indebtedness  to  the  company  on  his  note),  so  as  to  exempt 
his  shares  from  their  proportionate  share  of  the  general  debts  of  the 
company.  Vinton  v.  Building  &  Loan  Ass'n  (Ky.)  66  S.  W,  510; 
Cobb  v.  Johnson,  35  Misc.  Rep.  109,  71  N.  Y.  Supp.  218. 

Judgment  for  the  plaintiff. 


(43  Misc.  Rep.  897.) 

PEOPLE  ex  rel.  QERST  v.  DAVIS. 

(Supreme  Court,  Special  Term,  Columbia  County.    April,  1904.) 

1.  YiLi^AGE  Opftckrs— Eligibility. 

Under  Village  Law,  §  42  (Laws  1897,  p.  377,  c.  414),  declaring  that  a 
village  trustee  shall  at  the  time  of  his  ele(?tion  be  the  owner  of  property 
assessed  upon  the  last  preceding  assessment  roll  of  the  village,  a  person 
is  eligible  for  election  to  such  office  where  at  the  time  of  his  election  he 
owned  property  actually  assessed  on  such  roll,  though  it  was  assessed  to 
a  former  owner  of  the  property. 
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2.  Same— Election— Duties  of  Inspectors. 

Under  Village  Law,  |  56  (Laws  1897,  p.  382,  c.  414),  declaring  that  elec- 
tion inspectors  shall,  immediately  upon  the  closing  of  the  polls,  proceed 
to  canvass  the  votes  cast,  and  shall  on  the  following  day  file  with  the 
Tillage  clerk  their  certificate  setting  forth  the  holding  of  the  election,  the 
total  number  of  votes  cast  for  each  office  and  for  each  person,  etc.,  the 
Inspectors  in  a  village,  having  but  one  election  district,  have  no  power  to 
disregard  any  vote,  or  to  consider  the  eligibility  or  declare  the  election  of 
a  candidate,  and  so  much  of  their  certificate  as  recites  the  action  they  took 
in  regard  to  those  matters  should  be  disregarded  as  surplusage. 

Application,  on  the  relation  of  Edward  Gerst,  for  a  peremptory 
writ  of  mandamus  to  compel  Frank  C.  Davis,  acting  as  clerk  of  the 
village  of  Valatie.,  to  deliver  to  the  relator  the  books  and  papers  per- 
taining to  the  office  of  village  clerk.    Application  denied. 

Edson  R.  Harder,  for  relator. 
John  G.  Snyder,  for  defendant. 

COCHRANE,  J.  The  relator  and  defendant  both  claim  title  to 
the  office  of  village  clerk  of  the  village  of  Valatie,  N.  Y.  At  the  an- 
nual meeting  of  the  board  of  trustees  of  such  village  held  on  the  21st 
day  of  March,  1904,  the  defendant,  Frank  G.  Davis,  received  three 
out  of  five  votes  cast  for  the  office  of  village  clerk.  He  duly  qualified 
and  entered  upon  the  discharge  of  the  duties  of  such  office.  One  of 
the  three  votes  received  by  him  was  cast  by  Charles  H.  Van  Buren, 
acting  as  trustee  of  said  village,  and  whose  eligibility  to  hold  such 
oBSce  of  trustee  is  assailed  by  the  relator  in  this  proceeding.  The 
title  to  the  office  of  village  clerk  therefore  depends  on  the  legality  of 
the  vote  cast  by  Van  Buren  for  such  office,  and  the  primary  question 
here  involved  is  the  eligibility  of  said  Van  Buren  to  hold  the  office 
of  village  trustee.  At  the  annual  election  of  the  village  held  on  the 
loth  day  of  March,  1904,  Van  Buren  was  a  candidate  for  the  office 
of  trustee,  and  received  the  requisite  number  of  votes  to  entitle  him 
to  election,  providing  he  was  eligible.  He  qualified  as  trustee,  and 
assumed  the  duties  of  such  office.  Section  42  of  the  village  law  (Laws 
1897,  p.  377,  c.  414),  as  far  as  applicable  to  this  proceeding,  is  as  fol- 
lows: 

"A  president  or  trustee,  or  a  fire,  water,  light,  sewer  or  cemetery  commis- 
sioner must,  at  the  time,  of  his  election  and  during  his  term,  be  the  owner  of 
property  assessed  upon  the  last  preceding  assessment-roll  of  the  village." 

Van  Buren  was  not  assessed  for  any  property  on  the  last  assess- 
ment roll  of  the  village.  But  in  November,  1903,  he  became  the  own- 
er of  real  estate  which  had  been  assessed  to  his  grantor  on  such  as- 
sessment roll. 

The  relator  contends  that  eligibility  to  the  office  of  trustee  under 
the  statute  above  quoted  depends  on  ownership  of  property  at  the 
time  of  its  assessment,  and  that  the  property  must  have  been  as- 
sessed to  the  candidate  upon  the  last  preceding  assessment  roll  of 
the  village.  The  statute  does  not  say  so,  and  it  must  receive  a  forced 
and  unnatural  construction  in  order  to  be  given  such  meaning.  If 
there  was  otherwise  any  doubt  as  to  the  meaning  of  this  statute,  I 
.think  it  is  made  reasonably  clear  by  comparison  with  the  statute 
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which  existed  prior  to  the  enactment  of  the  village  law  of  1897.  Chap-^ 
ter  291,  p.  674,  of  the  Laws  of  1870,  being  "An  act  for  the  incorpora- 
tion of  villages,"  and  which  remained  in  force  from  1870  until  super- 
seded by  the  present  village  law  of  1897,  provided  in  section  9  of  title 
2,  p.  680,  thereof,  as  follows : 

"No  person  shaH  be  eligible  as  president  or  trustee  unless  owning  property 
liable  to  be  assessed  for  the  expenditures  of  the  village." 

Section  42  of  the  village  law  now  under  consideration,  establishing 
a  rule  of  eligibility,  took  the  place  of  section  9  of  title  2  of  the  act  of 
1870.  It  will  be  observed  that  the  test  of  eligibility  to  the  office  of 
trustee  under  this  last-mentioned  act  was  liability  to  assessment.  If 
a  person  owned  "property  liable  to  be  assessed,"  he  was  eligible.  It 
was  not  necessary  under  that  act  that  the  property  should  have  been 
assessed,  or  that  the  candidate  should  have  been  assessed,  but  if  the 
candidate  owned  property  liable  to  assessment  he  was  eligible.  In  the 
revision  of  the  statutes  which  resulted  in  section  42  of  the  village  law 
of  1897,  now  under  consideration,  the  rule  of  eligibility  was  made 
stronger  than  it  was  under  the  act  of  1870.  Such  eligibility  under 
the  act  of  1897  was  made  to  depend  not  merely  on  ownership  of 
property  "liable  to  be  assessed,"  as  was  the  case  under  the  act  of 
1870,  but  on  ownership  of  property  which  actually  was  "assessed 
upon  the  last  preceding  assessment  roll  of  the  village";  and  it  is 
also  in  terms  provided  that  such  trustee  must  be  such  owner  "at  the 
time  of  his  election  and  during  his  term,"  which  provision  did  not 
exist  in  the  former  statute.  It  thus  appearing  that  a  candidate  for 
village  trustee  is  subjected  to  a  stricter  and  severer  rule  of  eligibility 
than  under  the  former  statute,  it  would  be  improper  to  extend  such 
rule  still  further  by  a  forced  construction  of  the  statute,  and  by  read- 
ing into  the  statute  a  meaning  which  the  language  thereof  does  not 
naturally  import.  The  ordinary  and  natural  interpretation  of  the  stat- 
ute in  question  makes  it  more  difficult  for  a  person  to  be  eligible  to 
the  office  of  village  trustee  than  under  the  former  statute,  and  there 
is  no  necessity  to  make  it  even  more  difficult  by  a  construction  of 
the  present  statute  which  would  be  unnatural  and  would  do  injustices 
to  the  phraseology  thereof.  Van  Buren  at  the  time  of  the  election 
owned  property  which  was  assessed  on  the  last  assessment  roll,  and 
was  therefore  eligible. 

The  inspectors  of  the  village  election  attempted  to  determine  the 
question  of  Van  Buren's  eligibility,  and,  having  reached  the  con- 
clusion that  he  was  ineligible,  assumed  the  power  to  disregard  his 
vote  and  to  declare  the  election  of  another  candidate.  Section  56  (page 
382)  of  the  village  law  defines  the  duties  of  the  inspectors  as  follows : 

"The  inspectors  of  election  of  each  election  district  shall,  immediately  upon 
the  closing  of  the  polls  of  each  annual  election,  proceed  to  canvass  the  votes 
cast  'thereat,  and  shall  complete  such  canvass  without  adjournment  They 
shall,  before  nine  o'clock  in  the  forenoon  of  the  following  day,  file  with  the 
village  clerk  their  certificate  setting  forth  the  holding  of  the  election,  the  total 
number  of  votes  cast  for  each  office,  the  number  of  votes  cast  for  each  person 
for  such  office,  the  total  number  of  votes  cast  upon  each  proposition  voted 
upon,  and  the  number  cast  for  and  against  it" 
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Where  the  village  contains  but  one  election  district^  as  in  this  case, 
the  inspectors  of  a  village  election  have  no  other  or  further  power  or 
duty  after  the  closing  of  the  polls  than  is  indicated  in  that  part  of 
section  66  of  the  village  law  above  set  forth.  Their  duties  are  con- 
fined to  canvassing  the  votes  cast,  and  they  are  required  to  file  with 
the  village  clerk  their  certificate  setting  forth  the  total  number  of 
votes  cast  for  each  office,  and  the  number  of  votes  cast  for  each 
person  for  such  office.  They  have  no  power  to  disregard  a  single 
vote,  or  to  consider  the  eligioility  of  a  candidate,  or  to  declare  the 
election  of  any  candidate.  Their  duties  are  merely  to  count  the  total 
number  of  votes,  and  the  number  cast  for  each  candidate,  and  to  file 
their  certificate  setting  forth  those  facts,  and  those  only.  The  law, 
and  not  the  inspectors,  declare  who  is  elected  to  the  office ;  and  when 
any  question  arises  in  reference  thereto,  or  in  reference  to  the  eligi- 
bility of  a  person  claiming  an  office,  such  question  must  be  submit- 
ted to  the  court  for  determination.  The  inspectors  of  election  are  not 
clothed  with  judicial  functions.  The  certificate  as  filed  by  the  in- 
spectors in  this  case  shows  the  total  number  of  votes  cast  for  trustee, 
and  the  number  cast  for  each  candidate.  It  appears  therefrom  that 
Charles  H.  Van  Bur  en  received  a  majority  of  votes  cast  for  village 
trustee,  and,  being  eligible  to  such  office,  he  was  elected  thereto. 

That  part  of  the  certificate  of  the  inspectors  stating  that  they  dis- 
regarded the  vote  for  Van  Buren  on  the  ground  of  his  supposed  in- 
eligibility, and  declaring  the  election  of  certain  officers,  was  extra- 
official,  and  forms  no  part  of  the  certificate  which  by  statute  they  are 
authorized  and  required  to  file,  and  hence  should  be  disregarded  as 
surplusage.  Matter  of  Heath,  3  Hill,  48;  People  ex  rel.  Hodgkinson 
V.  Stevens,  6  Hill,  616. 

The  defendant  raises  the  point  that  the  title  to  an  office  cannot  be 
tried  in  a  proceeding  such  as  this,  but,  for  the  reasons  heretofore 
stated,  it  is  not  necessary  to  consider  that  question. 

The  relator  also  insists  that  the  transfer  of  the  property  to  Van 
Buren  in  November,  1903,  was  made  solely  for  the  purpose  of  giving 
him  a  color  of  eligibility,  and  of  making  him  a  candidate  for  the  office 
of  trustee,  and  that  he  is  not  in  good  faith  the  actual  owner  of  the 
property.  I  do  not  pass  on  this  feature  of  the  case,  because,  assum- 
ing it  to  be  true,  it  is  denied  by  the  defendant,  and  hence  a  question 
is  presented  which  cannot  be  tried  in  a  proceeding  of  this  nature. 

My  conclusion  is  that  Charles  H.  Van  Buren  was  eligible  to  the 
office  of  trustee ;  that,  it  appearing  from  the  certificate  of  the  elec- 
tion inspectors  that  he  received  a  majority  of  the  votes  cast  for  such 
office  at  the  village  election,  he  was  elected  thereto ;  and  that  the  de- 
fendant in  this  proceeding,  Frank  C.  Davis,  was  duly  appointed  clerk 
of  the  village,  and  is  entitled  to  perform  the  duties  and  hold  the  books 
and  papers  pertaining  to  such  office. 

Motion  for  mandamus  denied,  with  costs. 
89N.Y.S.— 22 
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LITCHFIELD  V.  SISSON  et  aL 

(Supreme  Ck)nrt,  Special  Term,  Fulton  CJounty.    April,  1904.) 

1.  Tbespass—Bousydabies— Newly  Discovered  Evidence. 

In  an  action  for  trespass  on  realty  a  referee  held  that  one  of  plalntlfTs 
boundaries  was  limited  by  a  certain  survey  made  on  partition  of  the  land 
among  plaintiff's  grantors,  and  that  plaintiff  acquired  no  title  beyond  a 
township  line  established  by  that  survey.  Held,  that  plaintiff  was  not 
entitled  to  a  new  trial  on  the  ground  df  newly  discovered  evidence,  con- 
sisting of  proof  by  a  map  made  prior  to  the  survey  first  referred  to,  that 
the  surveyor  had  Incorrectly  placed  the  township  line,  since  the  true 
location  of  the  line  was  Immaterial  In  view  of  the  referee's  decision. 

Action  by  Edward  H.  Litchfield  against  George  W.  Sisson  and  an- 
other. There  was  a  decision  of  the  referee  for  defendants,  and  plain- 
tiff moved  for  a  new  trial.     Motion  denied. 

Wilson  &  Wallis  (Albert  Hessberg,  of  counsel),  for  the  motion. 
Frank  L.  Bell  (Jotham  P.  Allds,  of  counsel),  opposed. 

SPENCER,  J.  A  careful  examination  of  the  affidavits  presented 
convinces  me  that  the  plaintiff  has  not  been  guilty  of  laches,  either  in 
making  this  motion  or  in  failing  to  know  of  the  proofs  now  claimed 
by  him  to  be  newly  discovered.  The  important  element  of  those  proofs 
is  the  copy  of  a  map  of  the  Macomb  purchase,  made  in  1797  by  Charles 
C.  Brodhead,  which  copy,  since  the  trial,  has  been  found  in  the  posses- 
sion of  one  Casimir  Constable,  a  descendant  of  a  former  part  owner  of 
the  tract  to  which  the  plaintiff's  premises  belonged.  I  think  I  should 
assume,  for  the  purposes  of  this  motion,  that  the  original  was  at  one 
time  of  record  in  the  office  of  the  Surveyor  General  of  the  state  of  New 
York,  and  cannot  now  be  found.  A  map  purporting  to  have  been 
made  by  Brodhead  is  there,  but  it  clearly  is  not  the  map  to  which  the 
field  notes  of  Brodhead,  found  in  that  office,  refer.  Its  presence  there 
is  likely  to  mislead  even  a  painstaking  searcher,  and  I  am  of  the  opinion 
that  the  plaintiff  should  not  be  charged  with  negligence  in  not  discov- 
ering the  distinction  between  that  map  and  the  correct  one. 

It  is  stated  in  the  opinion  of  the  learned  referee,  and  his  view  finds 
confirmation  in  the  proofs,  that  in  January,  1800,  the  then  owners,  as 
tenants  in  common,  of  tracts  Nos.  1,  2,  and  3  of  the  Macomb  purchase, 
caused  a  survey  to  be  made  of  those  tracts  by  Benjamin  Wright,  where- 
by he  divided  the  same  into  60  towns,  27  of  which  were  in  tract  No.  1 ; 
and  that  the  property  was  partitioned  among  them  pursuant  to  such 
survey ;  that  the  plaintiff  derives  his  title  by  mesne  conveyances  there- 
from; that  his  premises  constitute  a  part  of  township  No.  25,  and 
is  the  south  one-third  of  that  township,  lying  along  the  south  hne  of 
great  lot  No.  1.  The  referee  found  as  matter  of  fact  that  the  line 
established  by  Wright  as  the  south  line  of  township  No.  25  was  marked 
by  monuments,  and  that  satisfactory  proof  was  made  that  such  south 
line  so  marked  by  Wright  is  substantially  the  same  line  which  now  con- 
stitutes the  south  line  of  the  premises  purchased  by  plaintiff,  and  which 
he,  upon  his  purchase,  caused  to  be  fenced;  that  the  plaintiff  did  not, 
by  any  of  the  conveyances,  become  entitled  to  any  land  lying  south  of 
that  line.     It  is  true  the  referee  discusses  at  considerable  length  the 
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proofs  introduced  in  evidence  in  respect  to  the  survey  and  location  of 
the  Totten  and  Crossfield  purchase;  but  this,  not  as  decisive  of  the 
rights  of  the  plaintiff,  or  in  order  to  determine  the  location  of  the  south 
line  of  his  premises,  but  simply  as  confirmatory  to  the  view  taken  by 
him  as  to  the  actual  location  of  the  line  made  by  Wright,  for  when  he 
comes  to  the  conclusion  of  his  decision  he  says: 

"For  aU  these  reasons  I  think  It  clearly  established  that  the  plaintiff's  line 
is  bounded  on  the  south  by  the  line  of  marked  trees  blazed  by  Benjamin 
Wright  in  the  year  1800,  and  that  the  plaintiff,  having  shown  no  trespass 
north  of  this  line,  must  fall  in  this  action." 

Now,  the  only  purpose  which  the  recently  discovered  map  may  serve 
in  the  case  is  to  furnish  proof  tiiat  the  south  line  of  great  lot  No.  1, 
as  run  by  certain  prior  surveys,  and  followed  or  continued  by  Wright, 
was  erroneous,  and  that  the  state,  in  its  conveyance  to  Daniel  McCor- 
mick,  in  1798,  corrected  the  error  by  means  of  the  Brodhead  survey 
and  map,  and  conveyed  the  disputed  territory  to  him.  The  deed  to 
McCormick  does  not,  in  terms,  refer  to  the  Brodhead  survey,  but  the 
identity  of  date  affords  strong  presumption  that  it  was  in  fact  based 
upon  the  Brodhead  survey  and  map ;  and  if  the  plaintiff,  by  virtue  of 
his  deed,  took  title  to  the  south  line  of  great  lot  No.  1,  the  importance 
and  value  of  the  Brodhead  map  stand  apparent.  But  the  learned  ref- 
eree before  whom  this  case  was  tried  expressly  held  that,  despite  the 
fact  that  an  error  was  made  by  Wright  in  his  survey,  placing  the  south 
line  of  great  lot  No.  1  a  mile  and  a  quarter  north  of  the  true  line 
I  which,  for  the  purposes  of  this  motion,  we  shall  assume  to  be  the 
Brodhead  line),  it  would  avail  nothing  to  the  plaintiff,  because  his  deed 
did  not  convey  to  him  any  property  south  of  the  line  actually  fixed  by 
Wright.  The  learned  referee  made  the  case  to  turn  upon  this  particu- 
lar point.  He  did  not  arrive  at  his  conclusion  as  to  the  south  line  of 
the  plaintiff's  premises  by  determining  the  true  south  line  of  great  lot 
Xo.  1,  nor  by  determining  the  true  north  line  of  the  Totten  and  Cross- 
field  purchase,  but  limits  the  plaintiff's  title  to  the  survey  made  by 
Wright,  and  holds  expressly  that  the  conveyance  to  the  plaintiff  gave 
liim  no  title  to  any  land  outside  of  that  survey,  or  south  of  the  south 
line  of  township  No.  25,  as  fixed  by  Wright.  In  view  of  this  decision 
by  the  referee,  I  am  of  the  opinion  that  any  further  evidence  in  respect 
10  a  prior  survey  by  the  state  of  great  lot  No.  1  would  be  immaterial, 
and  in  no  way  affect  the  result  of  the  action. 

If  the  referee  was  right  in  his  holding  that  the  plaintiff  was  limited 
by  the  survey  made  by  Wright,  and  the  lines  run  by  him,  it  is  of  no 
consequence  what  a  prior  survey  made  by  the  state  may  disclose  as  in- 
dicating the  true  south  line  of  great  lot  No.  1,  for  the  simple  reason 
that  the  plaintiff,  by  his  purchase,  acquired  title  only  to  the  lands  ac- 
tually surveyed  and  laid  out  by  Wright.  If  such  survey  was  erroneous, 
and  the  south  line  of  township  No.  25  was  not  made  to  correspond 
to  the  south  line  of  great  lot  No.  1,  the  intervening  territory  would 
remain  in  the  then  owners  as  .tenants  in  common,  and  not  pass  under 
the  deed  of  partition.  I  think  the  judgment  in  this  case  must  stand  or 
fall  upon  the  correctness  of  the  decision  of  the  learned  referee  in  that 
regard.  If  the  conveyance  included  the  entire  lot,  and  the  grantees 
took  title  to  its  boundaries,  the  Brodhead  map  may  be  of  the  utmost  im- 
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portance ;  otherwise  it  has  little  or  none.  But  this  court  on  this  motion 
may  not  consider  any  theory  in  respect  to  the  construction  of  the  deed, 
other  than  that  taken  by  the  trial  court,  and  according  to  that  construc- 
tion the  map,  had  it  been  in  evidence,  would  not  have  changed  the 
result.  On  this  view  the  newly  discovered  proofs  are  immaterial, 
and  the  motion  must  be  denied,  with  costs. 
Motion  denied,  with  costs. 


(06  App.  Div.  436.) 

SECURITY  TRUST  CO.  OF  ROCHESTER  V.  LIBERTY  BIJDG.  CO. 

(Supreme  Court,  Appellate  Dlyislon,  Fourth  Department.    July  6,  1904.) 

1.  Lease— Patiobnt  of  Taxes  by  Lessee— Construction— Intention. 

An  agreement  whereby  a  trust  company  leased  real  estate  to  defendant 
provided  that  the  trust  company  should  pay  all  taxes  thereon  so  long  as 
they  should  be  deducted  from  its  capital  In  fixing  the  amount  of  the  same 
liable  to  taxation,  but  that  otherwise  defendant  should  pay  them.  At  the 
time  of  the  lease  the  trust  company's  capital  stock  was,  under  Laws  1857, 
p.  1,  c.  456,  assessed  at  its  full  value,  less  the  value  of  real  estAte,  but  no 
franchise  tax  was  imposed.  Laws  1901,  p.  316,  c.  132,  enacted  subse- 
quently, required  a  trust  company  to  pay  to  the  state  annually,  for  the 
privilege  of  exercising  its  corporate  franchises,  a  tax  computed  upon  the 
actual  value  of  its  capital  stock,  surplus,  and  undivided  profits,  and  ex- 
empted It  from  all  other  taxation,  except  upon  its  real  estate.  Held,  that 
a  contention  that  thereafter  defendant  should  pay  taxes,  on  the  ground 
that,  as  there  was  no  assessment  of  its  capital  stock,  there  was  nothing 
from  which  to  deduct  the  assessed  value  of  the  demised  premises,  was  of 
no  merit;  the  intention  of  the  agreement  being  to  relieve  the  trust  com- 
pany from  being  twice  taxed  on  the  real  estate,  and  the  franchise  tax  not 
being  on  the  property. 

2.  Same— Tbust  Companies— Fbanohise  Tax. 

The  franchise  tax  imposed  by  Laws  1901,  p.  816,  c.  132,  is  not  a  tax  on 
property,  but  on  corporate  functions. 

Action  by  the  Security  Trust  Company  of  Rochester  arainst  the  Lib- 
erty Building  Company.  Submission  on  agreed  facts.  Determination 
in  favor  of  defendant 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

Edward  Harris,  for  plaintiff. 
Porter  M.  French,  for  defendant. 

McLENNAN,  P.  J.  Ever  since  and  including  the  year  1895  the 
parties  to  this  submission  have  been  domestic  corporations  residing  in 
the  city  of  Rochester,  N.  Y.  On  the  27th  day  of  June,  1895,  by  an 
agreement  evidenced  by  two  instruments  in  writing  dated  that  day,  the 
plaintiff  leased  to  the  defendant  certain  premises  situate  in  the  city  of 
Rochester,  N.  Y.,  for  the  term  of  20  years,  at  the  yearly  rental  of 
$4,000.  The  defendant  was  given  the  option  to  purchase  the  property 
at  any  time  during  the  said  term  for  $100,000,  and  agreed  to  deposit 
$40,000  with  the  plaintiff,  which  was  to  be  credited  upon  the  purchase 
price,  if  the  option  was  taken.  If  not,  $20,000  of  the  deposit  was  to 
be  retained  by  the  plaintiff  as  the  consideration  of  the  option,  and  the 
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balance  returned  to  the  defendant.  The  defendant  also  agreed  to  ex- 
pend at  least  $40,000  in  erecting  buildings  upon  and  in  improving  said 
property  before  the  1st  day  of  July,  1896,  all  of  which  were  to  belong 
to  the  plaintiff  in  case  the  option  was  not  taken  by  the  defendant.  By 
such  agreement  the  plaintiff  undertook — 

"To  pay  the  city,  county  and  state  taxes  upon  the  premises  so  leased  during 
the  continuance  of  said  term  so  long  as  it  continues  to  be  assessed  to  it  upon 
the  tax  roll  of  both  the  City  of  Rochester  and  the  Ck)unty  of  Monroe,  and  the 
amount  of  such  assessment  continues  to  be  deducted  from  its  capital  in  fixing 
the  amount  of  such  capital  liable  to  taxation." 

It  also  provided  that : 

"The  party  of  the  second  part  [the  defendant]  shall  pay  all  assessments  for 
ImproTements  upon  said  property ;  all  water  taxes  and  rates ;  and  all  taxes 
and  assessments  of  every  nature  thereon,  if  the  deduction  hereinbefore  re- 
ferred to  shall  cease  to  be  made  for  any  reason  other  than  the  transfer  of  the 
legal  title  to  said  premises  by  the  party  of  the  first  part  [the  plaintiff]  to  par- 
ties other  than  the  party  of  the  second  part" 

On  or  about  the  date  of  said  agreement  the  defendant  entered  into 
and  has  since  been  in  possession  of  the  demised  premises  as  lessee, 
not  yet  having  exercised  its  option  to  purchase.  It  made  the  deposit 
and  erected  the  buildings  all  as  required  by  the  contract,  and  conced- 
edly  kept  and  performed  all  the  obligations  claimed  to  have  been  im- 
posed thereby,  except  that  it  neglected  and  refused  to  pay  the  city, 
county,  and  state  taxes  assessed  against  said  property  for  the  years 
1901,  1902,  ^nd  1903,  which  the  plaintiff  was  thereupon  compelled  to 
pay,  and  now  seeks  to  recover.  The  rights  of  the  parties  in  that  re- 
gard present  the  only  question  involved  in  this  submission. 

At  the  time  of  making  the  lease  and  accompanying  agreement  the 
statute  provided : 

*'The  real  estate  of  all  incorporated  companies  liable  to  taxation  shall  be 
assessed  in  the  town  or  ward  in  which  the  same  shall  lie  in  the  same  manner 
as  the  real  estate  of  individuals."  1  Rev.  St  (Banks'  5th  Ed.)  p.  908,  pt  1, 
a  13,  tit  2,  §  6 ;  2  Rev.  St  [Banks'  9th  Ed.]  p.  1681,  pt  1,  c.  13,  tit  2,  §  6. 

Chapter  456,  p.  1,  2  Laws  1857,  which  was  in  force  at  the  time  in 
question,  required  that  the  capital  stock  of  corporations  of  the  charac- 
ter of  the  plaintiff  shall  be  assessed  at  its  f qjl  value,  but  provided  that 
the  assessed  value  of  the  real  estate  owned  by  such  corporations  should 
be  deducted  therefrom.  Thus  provision  was  made  for  the  taxation 
of  all  tangible  property  belonging  to  such  corporations,  but  prevented 
double  taxation,  which  would  have  resulted  except  for  the  provision 
which  required  the  deduction  aforesaid  to  be  made.  At  that  time  no 
franchise  tax  was  imposed,  and,  under  the  agreement  interpreted  with 
reference  to  the  law  as  it  then  existed,  the  rights  of  the  parties  were 
perfectly  plain.  The  defendant  could  not  be  required  to  pay  any  taxes 
upon  the  demised  premises  so  long  as  their  assessed  value  was  deducted 
from  the  actual  value  of  plaintiff's  capital;  and  it  is  conceded  that 
during  the  years  1901,  1902,  and  1903  its  capital,  surplus,  and  personal 
property  exceeded  the  value  of  its  real  estate  by  at  least  $120,000. 
In  1901  the  Legislature  assumed  to  change  the  law  relating  to  the  tax- 
ation of  corporations  like  the  plaintiff,  and  thus  the  controversy  be- 
tween the  parties  to  this  submission  arises. 
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Chapter  132,  p.  316,  of  the  Laws  of  1901,  in  substance,  required  a 
trust  company  to  pay  directly  to  the  state,  annually,  for  the  privilege 
of  exercising  its  corporate  franchises,  a  tax  of  1  per  cent.,  computed 
upon  the  actual  value  of  its  capital  stock,  surplus,  and  undivided 
profits,  and  exempted  it  from  all  other  taxation,  except  upon  its  real 
estate,  which  remained  taxable  as  before.  By  such  enactment  the  cap- 
ital, surplus,  and  personal  property  of  such  corporations  were  not  tax- 
able at  all,  but,  instead,  their  franchises  were  taxed,  and  the  value 
of  the  capital,  surplus,  etc.,  was  only  ascertained  for  the  purpose  of 
determining  the  amount  of  such  tax.  The  plaintiff  contends  that  as 
there  was  no  assessment  of  its  capital  stock  for  the  years  1901,  1902, 
and  1903,  there  was  nothing  from  which  to  deduct  the  assessed  value 
of  the  demised  premises,  and  that  therefore,  by  the  terms  of  the  agree- 
ment, the  defendant  became  obligated  to  pay  the  taxes  assessed  against 
such  premises.  We  think  plaintiff's  contention  is  untenable.  The  pur- 
pose and  intent  of  the  provisions  of  the  agreement  under  consideration 
were  to  relieve  the  plaintiff  from  being  twice  taxed  upon  the  property 
in  question,  and  not  to  relieve  it,  in  any  event,  from  all  taxation  thereon. 
By  the  change  in  the  law  the  capital,  surplus,  etc.,  of  the  plaintiff  were 
exempted  from  taxation.  Did  the  parties  intend  that  upon  the  happen- 
ing of  such  event  the  plaintiff  should  also  be  relieved  from  paying 
taxes  upon  the  demised  premises?  The  franchise  tax  imposed  upon 
the  .plaintiff,  and  which  it  paid  during  the  years  in  question,  was  not  a 
tax  upon  its  property,  either  real  or  personal,  but  was  a  tax  upon  its 
right  to  exercise  its  corporate  functions.  People  ex  rel.  U.  S.  A.  P. 
P.  Co.  v.  Knight,  174  N.  Y.  475,  67  N.  E.  65,  63  L.  R.  A.  87.  The 
value  of  its  property  was  only  referred  to  or  ascertained  for  the  pur- 
pose of  determining  the  amount  of  such  tax.  The  amount  of  such  tax- 
would  have  been  precisely  the  same  if  its  entire  property  had  consisted 
of  real  estate,  or  if  it  had  been  invested  in  United  States  government 
bonds,  which  are  expressly  exempt  from  taxation  by  the  state.  174  N. 
Y.  475,  67  N.  E.  65,  63  L.  R.  A.  87.  It  was  the  good  fortune  of  the 
plaintiff  to  have  its  capital,  surplus,  undivided  profits,  and  personal 
property  relieved  from  taxation.  We  think,  however,  that  such  good 
fortune  coming  to  it  ought  not  to  be  held  to  impose  an  additional  bur- 
den upon  the  defendant  upder  the  terms  of  the  agreement  under  consid- 
eration. Under  the  authority  referred  to  (174  N.  Y.  475,  67  N.  E.  65, 
63  L.  R.  A.  87)  the  Legislature  had  the  right  to  tax  the  real  estate  of  the 
plaintiff,  to  tax  its  capital  stock,  surplus,  etc.,  and  in  addition  to  impose 
a  franchise  tax.  By  the  law  as  it  now  stands,  the  real  estate  is  taxed, 
the  personal  property  is  exempt  from  taxation,  and  a  tax  is  imposed 
upon  the  right  to  exercise  its  corporate  franchise.  There  is  no  double 
taxation,  and  therefore  no  condition  exists  which  makes  operative  the 
obligation  assumed  by  the  defendant  under  the  provisions  of  the  con- 
tract in  question. 

The  defendant  urges  that  at  least  during  the  years  1901  and  1902. 
notwithstanding  the  alleged  change  in  the  law,  the  plaintiff  should  have 
been  assessed  upon  its  capital  stock,  surplus,  etc.,  and  that  the  failure 
to  so  assess  it  was  due  to  the  fault  or  neglect  of  the  assessors.  We 
deem  it  unnecessary  to  determine  that  question,  as  it  seems  to  us  clear 
that  it  was  the  intent  and  purpose  of  the  parties  when  entering  into 
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the  agreement  in  question  that  the  defendant  should  only  be  required 
to  pay  the  taxes  upon  the  demised  premises  in  case  the  plaintiff  was 
assessed  upon  it  as  real  estate,  and  again  by  having  the  value  thereof 
added  to  its  capital,  upon  which  it  was  also  assessed.  It  is  unimportant 
whether  the  failure  to  assess  plaintiff's  personal  property  resulted  from 
the  fault  or  failure  of  the  assessors,  from  the  change  in  the  law,  or 
from  any  other  cause,  so  long  as  the  value  of  the  real  estate  in  ques- 
tion did  not  add  to  or  increase  the  burdens  of  the  plaintiff  in  that  re- 
gard. 

These  considerations  lead  to  the  conclusion  that  the  plaintiff  is  not 
entitled  to  recover  from  the  defendant  the  amount  of  taxes  paid  by  it 
during  the  years  1901,  1902,  and  1903,  and  that  judgment  should  be 
rendered  in  favor  of  the  defendant  to  that  effect,  with  costs.  All  con- 
cur 


(96  App.  DiT.  249.) 

.  PEOPLE  ex  rel.  SGHAUWBCKER  v.  GREENE,  Police  CJom'r. 

(Snpreme  Court,  Appellate  Division,  First  Department    July  18,  1904.) 

L  MUZVICIPAX     COBPOBATIONS— POLICK     DKPABTMENT— ChAEQES     AGAINST     Po- 
UCEICAN— TSIAL. 

In  the  trial  of  charges  against  a  policeman,  it  was  improper  for  two 
deputy  commissioners  to  act  alternately  as  accuser,  witness,  prosecutor, 
and  Judge. 

2.  Save— Refusal  to  Testify. 

A  police  commissioner,  while  acting  as  a  judge  for  the  purpose  of  hear- 
ing charges  against  a  policeman  who  had  been  suspended  from  duty, 
ceases  to  act  for  the  time  being  as  accused's  superior  officer,  so  that  ac- 
cused was  not  guilty  of  insubordination  for  refusing  to  testify  imder  ad- 
vice of  counsel,  in  violation  of  the  commissioner's  direction. 

'6,  Same— Acceptance  of  Money— Failxtbe  to  Prosecute  Donobs. 

Relator,  a  policeman  in  charge  of  a  school  of  instruction,  had  no  knowl- 
edge that  an  envelope  containing  money  had  been  left  at  his  home,  ad- 
dressed to  his  wife,  intended  as  a  present  from  his  class,  which  had  been 
discharged,  until  the  day  before  he  was  cited  to  appear  before  a  police 
commissioner  to  explain  the  same,  which  he  did,  and  within  an  hour  after 
such  explanation  he  was  suspended  while  he  was  engaged  at  such  school, 
after  which  he  was  not  in  a  position  to  prefer  charges.  Held,  that  rela- 
tor's n^lect  to  prefer  such  charges  against  the  members  of  the  class  that 
had  made  up  the  purse  was  not  ground  for  dismissal. 

Certiorari  by  the  people,  on  relation  of  Charles  L.  Schauwecker, 
against  Francis  V.  Greene,  as  police  commissioner  of  the  city  of  New 
York,  to  review  relator's  dismissal  from  the  police  force.  Writ  sus- 
tained. 

The  relator,  a  sergeant,  was  found  guilty  upon  the  two  charges  that,  while 
on  trial,  June  5,  1903,  he  refused  to  obey  the  order  of  Deputy  Commissioner 
Davis  to  testify,  and  that,  having  knowledge  that  a  collection  for  an  unau- 
thorized purpose  had  been  or  was  being  made  by  members  of  the  "School  of 
Instruction"  which  he  was  conducting,  neglected  to  prefer  charges  against  the 
members. 

Prior  to  the  making  of  the  charges  upon  which  he  was  dismissed,  the  rela- 
tor, on  May  14,  1903,  was  charged  by  Deputy  CJommissioner  Piper  with  hav- 
ing, while  conducting  the  school  of  instruction  on  April  3,  1903,  accepted  in  the 
armory  of  the  Sixty-Ninth  Regiment,  from  a  member  of  the  school,  Jose  ph  C. 


HidLey,  a  sum  of  money  as  a  present    A  trial  upon  this  charge  was  had  be- 
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fore  Deputy  Commissioner  Dayis,  at  which  Joseph  O.  Hickey  and  another 
member  of  the  school,  George  Schneider,  testified  on  behalf  of  the  prosecution. 
Thereupon  the  prosecution  called  the  relator.  The  relator  rose,  but  his  attor- 
ney immediately  objected  to  his  testi^ing,  and  stated  that  under  adTice  of 
his  counsel  the  relator  refused  to  be  sworn,  and  the  relator  was  not  sworn. 
The  prosecution  rested,  and  then  the  relator's  attorney  called  the  relator,  and 
he  was  questioned  as  to  receiving  the  money  from  Mr.  Hickey,  and  denied  the 
accusation,  and  stated  in  efiTect  that  money  was  left  in  an  envelope  at  his 
house  for  his  wife.  The  relator  was  cross-examined  at  length.  As  the  re- 
sult of  the  trial  he  was  found  ''not  guilty  as  charged,"  and  the  complaint  was 
dismissed. 

After  the  trial  another  charge  was  preferred  against  the  relator,  and  this 
time  by  Deputy  CJommissioner  Davis,  that  during  the  trial  of  the  charges 
against  him  before  Deputy  Commissioner  Davis,  when  ordered  by  him  to  be 
sworn  on  behalf  of  the  prosecution,  he  disobeyed  said  order,  and  refused  to  be 
sworn  as  such  witness.  This  charge  was  tried  before  Commissioner  Piper, 
Deputy  Commissioner  Davis  appearing  as  witness  against  the  relator.  Deci- 
sion was  reserved,  and  subsequently  the  relator  was  found  guilty,  and  this 
charge  formed  one  of  the  two  upon  which  he  was  dismissed. 

Finally  the  relator  was  charged  by  Deputy  Commissioner  Piper  with  three 
specifications  of  neglect  of  duty :  (1)  That  while  in  charge  of  the  school  of  in- 
struction he  permitted  members  to  take  up  a  collection  for  an  unauthorized 
purpose,  in  violation  of  the  rules  of  the  department,  in  the  armory  of  the 
Sixty-Ninth  Regiment,  on  or  about  April  8,  1903;  (2)  that,  having  knowledge 
that  such  collection  had  been  or  was  being  made,  he  neglected  to  take  any  ac- 
tion to  prevent  the  same;  and  (3)  that,  having  knowledge  that  such  collection 
had  been  or  was  being  made,  he  neglected  to  prefer  charges  against  the  mem- 
bers of  the  school  of  instruction  who  were  guilty  of  violating  the  rules  relative 
to  making  assessments.  Upon  the  first  and  second  of  these  specifications  the 
relator  was  found  not  guilty;  but  he  was  found  guilty  upon  the  third,  and  this 
forms  the  second  charge  upon  which  he  was  dismissed. 

With  respect  to  this  second  charge,  which  was  tried  before  Deputy  Commis- 
sioner Davis,  we  have  the  testimony  of  Commissioner  Piper,  the  relator,  a 
stenographer,  Ofllcer  Hickey,  and  Oflicer  Schneider.  The  latter  testified  that 
a  collection  had  been  taken  up  by  the  men  in  the  school  of  instruction,  and 
the  $51  so  obtained  was  put  in  an  enveloi)e,  and  he  gave  It  to  Officer  Hickey 
in  the  street,  opposite  the  Sixty-Ninth  Regiment  Armory,  on  April  3,  1903,  and 
he  did  not  know  what  Hickey  did  with  it,  but  he  never  received  any  of  it  back. 
Officer  Hickey  testified  that  on  April  3d  he  received  from  Officer  Schneider  an 
envelope,  but  he  did  not  know  what  was  in  the  envelope,  but  he  gave  it  to  the 
relator  on  the  floor  of  the  armory;  that  he  had  personally  given  a  dollar  to 
Schneider  for  a  general  collection  for  a  present,  for  whom  he  does  not  say. 

The  relator  testified  that  he  was  a  sergeant  on  the  force  for  29  years,  with  a 
clear  record  and  in  charge  of  the  school  of  instruction;  that  he  did  not  have 
any  knowledge  that  any  collection  was  being  taken,  and  did  not  allow  any 
such  collection  prior  to  or  on  April  3,  1903,  and  that  the  first  intimation  of 
such  collection  he  received  on  April  4,  1903,  In  conversation  with  Commis- 
sioner Piper,  and  within  one  hour  thereafter  he  was  suspended  from  duty,  and 
during  that  hour  was  with  another  class  in  the  school  of  instruction,  and  that 
he  has  been  suspended  ever  since,  and  understands  that  during  such  time  an 
officer  has  no  right  to  perform  police  duty,  and  for  that  reason  he  had  made 
no  charges  against  others;  that  he  received  no  envelope  containing  money  from 
Hickey,  although  at  various  times  he  had  received  other  envelopes  from  him; 
that  he  told  Commissioner  Piper  that  an  envelope  had  been  left  in  the  letter 
box  of  his  house,  directed  to  his  wife,  and  at  that  time  the  class  of  the  school 
Lad  been  appointed  and  gone;  that  he  did  not  ascertain  that  any  amount  of 
money  was  contained  therein,  and  did  not  know  up  to  the  time  of  the  trial 
that  it  contained  a  slip  saying  "With  the  compliments  or  regards  of  your  last 
class,"  together  with  $51;  that  he  had  never  seen  the  slip  nor  the  money. 

A  stenographer  testified  that  he  took  down  the  conversation  between  the 
relator  and  Commissioner  Piper  on  April  4th,  and  that  the  relator  then  said, 
'All  I  know  is  that  my  wife  told  me  an  envelope  came  with  some  money  in  it, 
and  the  words  'With  the  regards  of  your  last  class,' "  and  that  he  left  the 
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money  with  hlB  wife,  and,  when  asked  if  he  gave  back  the  money,  said:  '*No, 
sir;  how  could  I?"  and  subsequently,  "There  was  nothing  improper  about  it," 
and  that  the  subsequent  conversation  was :  **It  was  a  present  harmlessly  be- 
stowed. I  made  no  acknowledgment  and  rendered  no  service  for  this.  Q. 
It  has  been  the  practice,  ♦  ♦  ♦  and  you  could  have  stopped  it.  ♦  ♦  ♦ 
This  class  gave  it  to  you  because  it  was  the  custom?  A.  It  may  have  been 
before.  When  I  came  back  here  I  found  it  The  conditions  were  there. 
•  •  ♦  It  was  a  custom,  by  whom  Introduced  I  do  not  know.  I  may  have 
been  at  fault  in  not  breaking  it  up.  As  I  told  you,  the  matter  never  came  to 
me  imtll  it  was  all  over." 

Deputy  CJommissioner  Piper  testified  that  he  called  the  relator  before  him 
and  asked  him  in  regard  to  a  collection  of  $51,  and  his  reply  in  substance  was 
that  he  did  not  know  about  it  and  had  not  personally  received  it ;  that  it  had 
been  received  by  a  member  of  his  family,  with  a  slip  saying  "Compliments  of 
your  last  class,"  and  that  he  had  not  returned  the  money,  and  asked  how  he 
conld  do  so;  that  he  said  he  had  not  reported  the  matter  to  the  commissioner, 
that  it  was  a  custom  which  had  grown  up  during  the  time  he  was  not  in  charge 
of  the  school,  and  he  did  not  consider  anything  wrong  about  it,  and  he  was 
suspended  ^at  afternoon,  and  thereafter  he  was  not  in  a  position  to  prefer 
charges;  that  the  relator  had  not  admitted  that  he  ever  permitted  or  had 
knowledge  of  the  taking  up  of  the  collection. 

The  relator  having  been  dismissed,' upon  the  separate  findings  of  the  two 
deputy  coDunissioners  that  he  was  guilty  of  the  two  charges  mentioned,  he 
seeks  a  review  of  such  determination  by  writ  of  certiorari. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH- 
LIN,  O'BRIEN,  and  LAUGHUN,  JJ. 

Louis  J.  Grant,  for  relator. 
Terence  Farley,  for  respondent. 

O'BRIEN,  J.  In  reviewing  the  three  trials  upon  the  separate 
charges  made  against  the  relator,  the  most  noticeable  feature  is  that 
the  two  deputy  commissioners  acted  alternately  as  accuser,  witness, 
prosecutor,  and  judge ;  and  it  would  seem  that  from  the  first  the  re- 
lator was  deemed  by  them  to  be  guilty  of  a  serious  offense,  and  that 
they  were  determined  upon  one  charge  or  another  to  ultimately  se- 
cure his  dismissal  from  the  force.  Thus  we  have  Deputy  Commis- 
sioner Piper  making  the  first  charge  that  the  relator  accepted  money 
from  the  members  of  the  school  at  the  armory,  which  was  tried  be- 
fore Deputy  Commissioner  Davis,  the  relator  being  found  "not  guilty 
as  charged" ;  and  then  Deputy  Commissioner  Davis  charging  the  re- 
lator practically  with  insubordination,  which  charge  was  tried  before 
Deputy  Commissioner  Piper,  who,  upon  the  testimony  of  Deputy 
Commissioner  Davis,  found  him  guilty ;  and,  finally,  charges  by  Dep- 
uty Commissioner  Piper,  again  with  relation  to  the  collection  taken 
by  members  of  the  School,  tried  before  Deputy  Commissioner  Davis, 
Deputy  Commissioner  Piper  testifying  against  the  relator,  who,  upon 
one  of  the  specifications,  was  found  guilty.  The  procedure  followed 
does  not  commend  itself,  and  it  certainly  does  not  tend  to  promote 
that  spirit  of  fairness  and  appearance  of  impartiality,  which  should 
characterize  a  courtroom,  whether  the  accused  be  tried  upon  a  crim- 
inal offense  in  a  court  of  law,  or  for  the  infraction  of  the  rules  and 
regulations  of  a  large  department  of  the  city  government. 

Passing,  however,  the  attending  circumstances  of  the  trial,  which 
compelled  the  relator  to  meet  upon  different  charges,  the  same  per- 
son acting  as  accuser,  opposing  witness,  and  judge,  and  without  de- 
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termining  to  what  extent  the  relator  was  prejudiced  thereby,  we  fail 
to  find  in  the  record  a  proper  basis  upon  which  to  dismiss  the  relator. 
With  respect  to  the  first  charge  there  was  no  dispute  as  to  the  facts. 
The  relator  did  not,  when  called  by  the  commissioner  to  testify  against 
himself,  comply ;  his  counsel  interposing  and  refusing  to  permit  him 
to  do  so.  That  the  prosecution  obtained  whatever  benefit  could  have 
been  derived  from  calling  the  relator  appears  from  the  fact  that  he  tes- 
tified in  his  own  behalf  and  was  cross-examined  at  length.  The  dep- 
uty commissioner,  however,  complained  that  the  relator,  by  disobey- 
ing the  direction  that  he  should  testify  for  the  prosecution,  was  guilty 
of  a  breach  of  discipline.  We  think  a  distinction  is  to  be  made  be- 
tween the  position  occupied 'by  a  commissioner  generally  and  when 
he  is  presiding  as  a  judge  at  a  trial.  At  such  times  the  accused  has 
been  suspended  from  the  force,  and  the  commissioner  is  acting,  not 
as  his  superior  officer,  but  as  his  judge  upon  the  charges  preferred. 
The  rules  governing  judicial  tribunals,  therefore,  and  not  the  rules 
of  the  police  department,  would  seemingly  apply.  In  People  ex  rel. 
Miller  v.  Elmendorf ,  42  App.  Div.  309,  59  N.  Y.  Supp.  115,  it  was  said : 

"As  the  proceedings  are  quasi  criminal  In  their  nature,  and  valuable  rights 
of  the  accused  official  are  at  stake,  as  well  as  his  good  name,  the  same  safe- 
guards which  are  used  to  protect  good  name,  fame,  property,  or  person  in 
courts  of  justice  should  In  substance  be  observed  In  these  proceedings." 

We  think,  therefore,  that  the  failure  of  the  relator  to  be  a  witness 
against  himself,  when  called  by  the  commissioner,  his  attorney  hav- 
ing advised  him  not  to  testify,  could  not  properly  form  the  basis  of  a 
dismissal  from  the  force,  and  more  especially  where,  as  here,  he  did 
thereafter  take  the  stand  and  was  cross-examined. 

In  regard  to  the  second  charge,  that,  having  knowledge  that  the 
collection  had  been  or  was  being  made,  the  relator  failed  to  prefer 
charges  against  members  who  were  guilty  of  violating  the  rules,  it 
will  be  noticed  that  the  deputy  commissioners,  by  finding  the  relator 
not  guilty  upon  the  other  specifications,  reached  the  conclusion  that 
the  relator  did  not  accept,  in  the  armory  of  the  Sixty-Ninth  Regiment, 
from  Hickey,  a  member  of  the  school,  on  April  3,  1903,  a  present  of 
money;  that  he  did  not,  while  in  charge  of  the  school,  permit  the 
members  to  take  up  an  unauthorized  collection  in  the  armory,  on  or 
about  April  3,  1903;  that  he  did  not  have  knowledge  at  that  time 
(April  3d)  that  the  collection  had  been  or  was  being  made;  and  that 
he  was  not  neglectful  of  duty  in  the  matter  of  the  collection.  This 
conclusion,  we  think,  is  the  one  that  necessarily  follows  from  the  ev- 
idence ;  for  the  relator,  from  the  time  when  he  was  first  spoken  to  by 
the  deputy  commissioner  on  April  4th,  the  day  after  the  collection  is 
said  to  have  been  made,  has  consistently  stated  that  he  had  no  knowl- 
edge of  the  taking  of  the  collection,  and  knew  nothing  of  it  until  after 
it  had  occurred,  when  an  envelope,  addressed  to  his  wife,  was  left  at 
his  home,  and  none  of  the  witnesses  testify  that  he  had  knowledge  of 
the  collection.  This,  taking  the  view  most  unfavorable  to  the  relator, 
leaves  less  than  one  day  after  the  collection  was  made,  on  April  3d, 
for  the  relator  to  prefer  charges  against  the  members  of  the  school 
who  were  responsible  for  leaving  the  envelope  at  his  house,  directed 
to  his  wife,  with  the  slip  inclosed,  saying  that  it  was  sent  with  the  corn- 
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pHments  of  the  class,  for  on  April  4th  the  relator  was  called  before  the 
deputy  commissioner  at  noontime,  when  he  stated  that  he  did  not 
know  what  to  do,  and  had  done  nothing,  and,  within  one  hour,  dur- 
ing which  he  was  engaged  at  the  school,  he  was  suspended  from  the 
force,  after  which  time,  as  the  deputy  commissioner  conceded,  he  was 
not  in  a  position  to  prefer  charges. 

Furthermore,  it  was  not  shown  that  the  relator  had  any  knowledge 
of  what  members  were  responsible  for  the  collection,  and  unless  he 
had  made  charges  against  the  whole  class,  based  upon  the  slip  con- 
tained in  the  envelope,  it  is  difficult  to  see  against  whom  he  could  have 
proceeded.  Hickey,  it  is  true,  testified  that  he  gave  to  the  relator  an 
envelope  in  the  armory;  but  this  testimony  was  discredited  by  the 
commissioners,  who  found  the  relator  not  guilty  of  receiving  money 
in  the  armory  from  Hickey,  and  there  was  no  support  for  this  testi- 
mony— Officer  Schneider  testifying  merely  that  on  April  3d  he  gave 
Hickey  an  envelope  containing  money  in  the  street  opposite  the  ar- 
mory. Although  it  now  appears  that  Schneider  and  Hickey  were  in- 
strumental in  taking  up  the  collection,  we  have  no  credible  evidence 
that  the  relator  knew  of  their  participation.  We  think,  therefore,  that 
the  alleged  neglect  to  prefer  charges  against  members  of  the  school, 
of  which  the  relator  was  found  guilty,  should  not  have  been  made  a 
ground  for  his  dismissal,  because,  assuming  that  the  conclusion  of 
the  deputy  commissioner  was  right,  that  the  relator  did,  on.  April  3d, 
acquire  knowledge  of  the  collection,  the  fact  that  he  was  suspended 
on  April  4th  shows  that  he  did  not  have  the  time  within  which  he 
could  reasonably  have  been  expected  to  ascertain  those  who  had  vio- 
lated the  rules  of  the  department  and  to  prefer  charges  against  them. 

The  writ  should  accordingly  be  sustained,  the  proceedings  annulled, 
and  the  relator  reinstated,  with  $50  costs  and  disbursements.  All 
concur. 


PERRY  v.  MYER. 
(Supreme  Court,  Special  Term,  Madison  County.    September  8,  1902.) 

1.  SpECIAI.      PbOCEEDINGS— PB0GEEDING8      BEFOBE      SUPEBVISORS— CONSTABLE'S 

Sebviges. 

Under  Code  Civ.  Proc.  §  3333,  defining  the  word  "action"  as  signifying 
an  ordinary  prosecution  in  a  court  of  justice  by  a  party  against  another 
for  the  protection  or  enforcement  of  a  right,  the  redress  or  prevention  of 
a  wrong,  or  the  punishment  of  a  public  offense,  and  section  3334,  declar- 
ing that  every  other  proceeding  by  a  party  for  either  of  the  puri)oses  spec- 
ified In  the  preceding  section  is  a  special  proceeding,  an  appeal  from  a  city 
auditing  board  to  the  county  board  of  supervisors  by  a  constable  for  the 
adjustment  of  his  claim  for  services  is  a  special  proceeding. 

2.  Same— Attobnet's  Fees— Liens. 

Under  Code  Civ.  Proc.  §  66.  as  amended  by  Laws  1899,  p.  80,  c.  61,  pro- 
viding that  from  the  commencement  of  an  action  or  a  special  proceeding 
the  attorney  who  appears  for  a  party  has  a  lien  on  his  client's  cause  of 
action,  which  attaches  to  a  report,  decision.  Judgment,  or  final  order  in 
his  client's  favor,  and  the  proceeds  thereof,  in  whosesoever  hands  they 
may  come,  which  lien  cannot  be  affected  by  any  settlement  between  the 
parties  before  or  after  Judgment  or  final  order,  and  authorizing  the  court, 
on  petition  of  the  client  or  attorney,  to  determine  and  enforce  the  lien, 
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an  attorney  who  appeared  and  prosecuted  an  appeal  from  a  dty  auditing 
board  to  the  board  of  supervisors  of  the  county  for  a  constable  for  the 
adjustment  of  the  constable's  fees  had  a  lien  thereon,  enforceable  against 
the  award. 

Application  by  Charles  H.  Perry  to  enforce  an  attorney's  lien.  Ap- 
plication granted. 

Charles  H.  Perry,  in  pro.  per. 

Charles  H.   Shumway,  for  defendant. 

FORBES,  J.  This  is  an  application  to  the  court  to  declare  and  en- 
force a  lien  for  the  moving  attorney's  services.  Under  the  Code  as  it 
now  stands,  and  under  the  decisions,  I  think  the  proceeding  out  of 
which  the  claim  arose  is  a  special  proceeding.  Code  Civ.  Proc.  § 
3334. 

The  defendant,  John  C.  Myer,  is  a  constable  in  the  city  of  Oneida, 
in  this  county.  Having  performed  services  as.  such  constable,  his 
claim  was  duly  presented  for  adjustment  to  the  proper  auditing  board 
of  the  city  of  Oneida,  and  a  large  portion  of  said  claim  was  rejected  by 
said  board.  From  that  decision  an  appeal,  pursuant  to  statute,  was 
taken  to  the  board  of  supervisors  of  Madison  county.  The  applicant 
was  his  attorney,  prepared  the  appeal  papers,  and  appeared  before  the 
board  of  supervisors  in  that  capacity,  representing  the  defendant,  Myer, 
as  appears  by  the  moving  papers,  and  by  the  official  proceedings  of 
said  board.  The  appeal  was  successfully  terminated  in  favor  of  the 
defendant,  Myer,  and,  as  is  shown  by  the  increased  compensation,  the 
applicant's  services  so  rendered  were  valuable.  About  $236  were  added 
to  the  claim  rejected  by  the  board  of  auditors.  Myer  repudiates  said 
services,  and,  by  an  opposing  affidavit,  insists  that  the  applicant  was 
not  his  attorney,  and  did  not  act  for  him.  I  think  the  position  taken 
by  Myer  is  untenable.  Prior  to  the  amendment  of  section  66  of  the 
Cfode  of  Civil  Procedure  (chapter  61,  p.  80,  Laws  1899),  said  lien  could 
not  be  enforced.  Matter  of  Lexington  Ave.,  30  App.  Div.  602,  52  N. 
Y.  Supp.  203 ;  s.  c,  affirmed  in  mem.,  157  N.  Y.  678,  51  N.  E.  1092. 
The  amendment  clearly  provides  for  a  lien  in  special  proceedings. 

In  the  case  of  Peri  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  152  N.  Y.  521,  46 
N.  E.  849,  under  the  amendment  of  1879,  the  court  said : 

"This  language  is  very  comprehensive,  and  creates  a  lien  in  favor  of  the 
attorney  on  his  client's  cause  of  action,  in  whatever  form  it  may  assume  in 
the  course  of  the  litigation,  and  enables  him  to  follow  the  proceeds  into  the 
hands  of  third  persons,  without  regard  to  any  settlement  before  or  after  judg- 
ment. This  is  a  statutory  lien,  of  which  all  the  world  must  take  notice,  and 
any  one  settling  with  the  plaintiff  without  the  knowledge  of  the  attorney  does 
so  at  his  own  risk." 

The  amendment  of  1899  broadens  this  construction,  and  force  must 
be  given  to  the  purposes  for  which  the  amendment  was  enacted. 

The  language  used  in  Peri  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  supra,  is 
approved  In  re  Gates,  51  App.  Div.  350,  64  N.  Y.  Supp.  1050 ;  In  re 
Regan,  167  N.  Y.  338,  60  N.  E.  658 ;  In  re  King,  168  N.  Y.  63,  60 
N.  E.  1054.  While  the  facts  in  those  cases  are  not  identical  with  those 
of  the  case  at  bar,  still  the  reason  for  the  rule  is  applicable ;  the  object 
of  the  statute  being  to  prevent  a  client  from  receiving  the  services  of  an 


Digitized  by 


Google 


Sup.  Ct)  TOUNG  V.  MASON  6TABLB  00.  849 

attorney  without  compensation,  by  appropriating  the  whole  fund  and 
defrauding  the  attorney  in  his  recovery  of  a  fair  compensation.  An 
attorney  is  an  officer  of  the  court,  and  courts  should  not  hesitate  to  pro- 
tect his  rights  where  the  case  presented  comes  fairly  within  the  statute. 
In  the  case  at  bar  there  is  a  dispute  as  to  the  value  of  said  services, 
and  the  court  believes  that  it  is  advisable  to  appoint  a  suitable  referee 
to  determine  that  question,  and  report  to  the  court  with  his  opinion 
thereon.  An  order  may  be  entered  accordingly,  and,  if  the  parties  do 
not  agree  upon  a  referee,  the  court  will  appoint  one.  The  question  of 
costs  should  be  reserved  until  the  coming  in  of  the  report  of  the 
referee. 

(96App.  DiY.805.) 

TOUNG  V.  MASON  STABLE  CO.,  Limited. 

(Supreme  Court  Appellate  Division,  First  Department    July  13,  1904.) 

1.  Mabteb  and  Skbv ant— Appliances— Degbee  of  Caee  bt  Masteb. 

An  employer  using  an  elevator  In  his  business  Is  bound  to  use  ordinary 
care  and  caution  to  provide  one  reasonably  safe  for  the  purpose  for  which 
It  was  Intended,  and  to  maintain  It  In  a  condition  of  reasonable  safety 
during  the  period  of  its  use. 

1.  Sajiz. 

The  duty  resting  on  an  employer  using  an  elevator  In  his  business  to 
provide  an  elevator  reasonably  safe  for  the  purpose  for  which  It  was 
used,  and  to  maintain  It  in  a  condition  of  reasonable  safety  during  the 
period  of  its  use,  does  not  require  him  to  furnish  the  best  known  elevator, 
but  the  duty  is  discharged  when  he  furnishes  an  elevator  reasonable  and 
suitable,  such  as  is  ordinarily  used  in  the  business,  and  which  is  in  good 
repair,  the  test  being  whether  the  selection  was  reasonable,  prudent  and 
careful. 

^  Same— Pebsonal  Injubibs— Neglioenob. 

Defendant  In  an  action  by  an  employ^  to  recover  for  injuries  caused  by 
the  fall  of  an  elevator  was  shown  to  have  employed  two  persons  to  exam- 
ine and  put  the  elevator  in  order  a  short  time  before  the  accident  One 
had  been  in  the  business  of  constructing  elevators  of  the  same  class  as  the 
one  which  fell.  The  other  had  been  engaged  In  the  construction  and  re- 
pair of  elevators  of  the  same  character  for  over  nine  years,  and  he  did 
the  last  work  on  the  elevator  about  one  month  before  the  accident  oc- 
curred; testifying  that,  when  he  left  the  elevator,  nothing  remained  to  be 
done  to  make  It  perfectly  safe.  The  elevator  was  of  comparatively  simple 
construction,  and  was  not  Intended  for  the  use  of  passengers,  and  em- 
ployes were  forbidden  to  ride  on  it;  its  use  being  to  raise  and  lower  car- 
riages and  grain,  which  was  done  by  hand  from  the  outside.  Held,  that 
the  failure  of  defendant  to  also  procure  an  Inspection  of  the  elevator  by  a 
skilled  engineer  was  not  evidence  of  negligence. 

4.  Samx— Evidencb— Sttvficienct. 

In  an  action  by  an  employ6  for  injuries  caused  by  the  fall  of  an  eleva- 
tor, resulting  from  the  wire  cable  supporting  the  elevator  pulling  through  a 
steel  clamp  which  fastened  it  to  the  cable  where  It  passed  through  the 
eye  of  the  hanger,  it  appeared  that  defendant  had  employed  two  compe- 
tent men  at  different  times  shortly  before  the  accident  to  examine  and 
put  the  elevator  in  repair;  the  last  one  doing  work  on  the  elevator  about 
a  month  before  the  accident  who  testified  that  when  he  left  it  nothing  re- 
mained to  be  done  to  make  it  perfectly  safe.  There  were  no  safety 
clutches  on  the  elevator,  but  there  was  evidence  that  many  such  elevators 
were  used  without  safety  clutches,  though  some  had  them.  The  elevator 
was  one  of  simple  construction,  not  Intended  for  the  use  of  passengers,  and 
employes  were  forbidden  to  ride  on  it;   its  use  being  to  raise  and  lower 
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carriages  and  grain,  which  was  done  by  hand  from  the  outside.  On  the 
date  of  the  accident,  plaintiff  was  ordered  to  go  to  the  top  story  of  the 
building  and  bring  down  a  carriage.  While  engaged  in  the  work  of  putting 
the  carriage  on  the  elevator,  it  suddenly  and  without  warning  fell  to  the 
bottom  of  the  shaft,  severely  injuring  the  plaintiff.  Held  insufficient  to 
show  negligence  on  the  part  of  defendant 

5.  Same— AoMissiBiLiTy. 

In  an  action  by  an  employ^  against  his  employer  for  injuries  caused  by 
the  fall  of  an  elevator,  resulting  from  the  wire  cable  supporting  the  eleva- 
tor pulling  through  a  steel  clamp  which  fastened  it  to  the  cable  where  It 
passed  through  the  eye  of  the  hanger,  the  admission  of  the  testimony  of  a 
witness  who  examined  the  elevator  and  the  fastening  several  years  after 
the  accident  that  at  that  time  it  was  fastened  with  two  clamps,  whereas 
at  the  time  of  the  accident  it  had  only  been  fastened  with  one,  was  errone- 
ous ;  the  testimony  being  received  without  any  limitation  being  placed  on 
its  force  and  effect. 

O'Brien  and  McLaughlin,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Joseph  C.  Young  against  the  Mason  Stable  Company, 
Limited.  From  a  judgment  for  plaintiff,  and  an  order  denying  a  mo- 
tion for  a  new  trial,  defendant  appeals.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  McLAUGH- 
LIN,  PATTERSON,  and  O'BRIEN,  JJ. 

Albert  Stickney,  for  appellant. 
John  C.  Robinson,  for  respondent. 

HATCH,  J.  The  plaintiff  by  this  action  seeks  to  recover  damages 
for  injuries  alleged  to  have  been  received  on  account  of  the  negligent 
manner  in  which  the  defendant  maintained  an  elevator.  The  defend- 
ant is  a  corporation  engaged  in  the  livery  stable  business  at  17  East 
Twenty-Eighth  street,  in  the  borough  of  Manhattan,  city  of  New 
York.  It  had  been  an  occupant  of  these  premises  about  six  months. 
Plaintiff  had  been  in  its  employ  for  six  years  as  a  general  utility  man, 
and  was  so  employed  at  the  time  of  the  accident.  The  elevator  con- 
sisted of  an  open  platform  about  6  feet  wide  by  14  feet  long.  At  the 
sides  and  about  the  center  were  wooden  uprights,  with  a  crossbar 
connecting  them  at  the  top,  of  a  sufficient  height  to  permit  a  carriag^e 
to  run  underneath.  It  was  operated  by  hand  power  by  means  of  an 
endless  rope  passing  over  a  wheel  at  the  top  of  the  elevator  shaft, 
and  then  down  through  the  various  floors  of  the  building  on  the  out- 
side of  the  shaft.  The  elevator  could  be  operated  upon  any  floor 
from  the  outside  by  pulling  the  rope  in  one  direction  to  make  it 
go  down,  and  in  the  opposite  direction  to  cause  it  to  ascend.  The 
elevator  itself  was  hung  by  means  of  a  wire  cable,  the  upper  ends  of 
which  were  wound  around  a  drum  at  the  top  of  the  shaft,  and  the 
lower  end  passed  through  the  eyehole  of  an  iron  hanger  which  was 
fixed  in  the  center  of  the  crossbars  which  connected  the  top  of  the 
two  uprights.  This  steel  cable  passed  through  the  eye  of  the  hanger, 
and  was  turned  back,  and  the  end  fastened  to  the  main  cable  again 
by  a  single  steel  clamp.  Upon  the  7th  day  of  November,  1900,  the 
plaintiff  was  ordered  by  his  immediate  superior  to  go  to  the  top  story 
and  bring  down  a  heavy  top  carriage,  called  a  "landau."    While  en- 
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gaged  in  putting  the  carriage  upon  the  elevator,  it  suddenly  and  with- 
out warning  fell  to  the  bottom  of  the  shaft,  and  the  plaintiff  re- 
ceived very  serious  injuries.  It  was  conceded  upon  the  trial  that  the 
accident  was  occasioned  by  the  wire  cable  supporting  the  elevator 
pulling  through  the  clamp.  When  released  from  the  restraining  hold 
of  the  clamp,  the  cable  was  drawn  through  the  eyehole  of  the  iron 
hanger,  and  this  condition  left  the  elevator  without  any  support,  by 
reason  of  which  it  fell. 

The  evidence  given  upon  the  trial,  we  think,  was  sufficient  to  au- 
thorize the  jury  to  exonerate  the  plaintiff  from  any  charge  of  contrib- 
utory negligence.  This  branch  of  the  case  therefore  needs  no  farther 
discussion. 

The  serious  question  arises  upon  the  proof  to  establish  the  negli- 
gence of  the  defendant.  The  court  held,  and  we  think  correctly,  that 
the  obligation  resting  upon  the  defendant  was  to  use  ordinary  care 
and  caution  to  provide  an  elevator  reasonably  safe  for  the  purpose 
for  which  it  was  intended  to  be  used,  and  was  required  to  exercise  the 
same  degree  of  care  in  maintaining  a  condition  of  reasonable  safety 
during  the  period  of  its  use.  In  construction  of  this  rule,  the  court 
charged : 

"The  duty  incumbent  upon  an  employer,  of  furnishing  a  safe  machine  for 
Its  employee  to  work  with,  does  not  require  it  to  furnish  the  best  known  ap- 
pliances. His  duty  is  discharged  when  he  furnishes  an  appliance  reasonable 
and  suitable,  such  as  is  ordinarily  used  in  the  business,  and  which  is  in  good 
repair;  and  the  test  by  which  to  determine  whether  he  has. performed  that 
duty  is  not  satisfied  by  the  answer  to  the  inquiry  whether  better  appliances 
might  have  been  obtained,  but  whether  the  selection  made  was  reasonable, 
prudent,  and  careful." 

The  rules  of  law  thus  announced,  we  think,  correctly  and  accurately 
state  the  obligation  of  the  defendant.  The  court  further  held  and 
charged  that  the  fall  of  the  elevator,  standing  alone,  as  an  independent 
fact,  did  not  establish  the  negligence  of  defendant,  but  that,  when 
taken  with  the  surrounding  circumstances,  the  jury 'might  find  there- 
from that  the  defendant  was  negligent  in  the  maintenance  of  the  ele- 
vator in  a  manner  so  insecure  that  it  fell.  In  this  respect  the  charge 
was  as  favorable  to  the  defendant  as  it  was  entitled — perhaps  more 
so.  In  application,  however,  of  the  proof  under  these  rules  of  law, 
we  think  the  negligence  of  the  defendant  was  not  established  with 
that  strength  of  evidence  which  the  law  requires.  It  was  testified 
to  by  the  manager  of  the  defendant  that  in  August,  prior  to  the  ac- 
cident, he  employed  one  Murtaugh  to  examine  this  elevator  and  put 
it  in  perfect  order.  Murtaugh  has  since  died.  He  had  been  in  the 
business  of  furnishing  elevators  for  a  great  many  years,  and,  in  his 
business,  constructed  dumbwaiters  and  hand  elevators;  i.  e.,  ele- 
vators whose  movements  were  made  and  controlled  by  the  hand, 
without  other  power.  This  elevator  was  of  that  class.  He  had  also 
during  this  period  of  time  repaired  and  put  such  elevators  in  order, 
and  employed  mechanics  for  that  purpose.  The  defendant's  manager 
gave  Murtaugh  the  order  to  repair  in  August,  but  the  work  of  exam- 
ining and  repairing  the  elevator  was  not  done  until  the  following  Sep- 
tember, and  the  last  work  done  upon  it  was  about  the  9th  day  oi 
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October,  when  the  mechanic  put  in  a  bolt  and  finally  fastened  the 
clamp.    He  testified : 

"When  I  left  this  elevator  I  left  It  as  a  good  Job — one  which,  In  my  opinion, 
was  a  finished  and  complete  Job.  Nothing  further  remained  to  be  done  to  make 
the  elevator  perfectly  safe." 

This  witness  had  been  engaged  in  the  construction  and  repair  of 
elevators  of  this  character  for  nine  years  and  upwards.  There  was  no 
attempt  made  to  discredit  his  skill  and  fitness  to  do  the  work,  and 
nothing  which  appeared  detracted  from  his  ability  as  a  competent 
mechanic,  to  whom  it  was  proper  to  submit  the  repair  and  restoration 
of  this  elevator.  Nor  is  there  any  doubt  or  discredit  cast  upon  the 
statement  of  this  witness  as  to  the  time  when  he  did  this  work,  and 
the  manner  in  which  it  was  finished.  The  dates  were  accurately  fixed 
by  the  bill  which  was  rendered,  and  which  the  defendant  paid.  Upon 
undisputed  proof,  therefore,  coming  from  credible  witnesses,  it  ap- 
peared that  a  month  prior  to  this  accident  the  defendant  had  caused 
to  be  employed  a  competent  person  to  put  this  elevator  in  perfect  re- 
pair ;  that  such  person  did  the  work,  and  the  defendant  paid  therefor. 
What  more  was  required  in  order  to  discharge  the  obligation  of 
reasonable  care,  and  how  could  the  defendant  have  done  more  to 
meet  such  obligation,  unless  it  had  a  special  or  continual  inspection 
of  the  elevator  following  the  time  when  it  was  informed  that  it  had 
been  put  in  perfect  order?  Upon  this  subject  the  court  charged  the 
jury: 

"It  is  fair  to  say  that  there  was  no  inspection  of  the  elevator  by  an  engineer, 
or  by  an  expert  skilled  in  exact  construction,  except  so  far  as  Mr.  Murtaugh, 
the  gentleman  applied  to  to  make  the  repairs,  may  be  deemed  to  be  an  expert 
Mr.  Murtaugh  was  a  practical  man — a  practical  builder  of  such  elevators — 
but  he  was  not,  so  far  as  otherwise  appears,  a  skilled  engineer,  or  a  person 
who  could,  in  the  examination  of  a  thing  of  that  kind,  point  out  in  a  scientific 
way  what  was  necessary  to  make  them  safe.  He  may  have  been  able,  in  his 
experience  as  a  practical  man,  to  construct  similar  elevators.  But  the  fact 
that  there  was  no  inspection  by  a  skilled  engineer  is  a  fact  to  be  considered 
by  you  upon  the  question  as  to  whether  the  defendant  did  all  that  it  was  his 
duty  to  do  to  make  the  elevator  safe  and  secure." 

This  charge  imposed  ian  obligation  upon  the  defendant  beyond 
what  the  law  required.  When  it  had  procured  a  man  who  was  a 
practical  builder  and  constructor  of  these  elevators,  who  made  them, 
and  consequently  must  have  been  entirely  familiar  with  them  and 
their  jnethod  of  operation,  it  would  seem  to  meet  all  of  the  require- 
ments of  the  rule.  The  court,  however,  went  further,  and  submitted 
the  question  as  to  whether,  in  addition  to  this  care  and  caution,  the 
defendant  ought  not  to  have  further  procured  inspection  by  a  skilled 
engineer.  Such  requirement  treads  closely  upon,  if  it  does  not  em- 
brace, the  obligation  of  extraordinary  care,  and  that  duty  is  not  im- 
posed even  as  to  passenger  elevators,  Griffen  v.  Hanice,  166  N.  Y. 
188,  198,  69  N.  E.  925,  62  L.  R.  A.  922,  82  Am.  St.  Rep.  630.  The 
obligation  is  always  relative.  This  was  an  elevator  of  comparatively 
simple  construction.  It  was  not  intended  to  be  used  for  the  purpose 
of  carrying  passengers  or  employes.  The  employes  were  in  fact  pro- 
hibited from  riding  upon  it.  The  use  to  which  it  was  devoted  was 
the  hoisting  and  lowering  of  carriages  and  grain,  which  was  done  by 
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hand  from  the  outside.  Manifestly,  under  such  circumstances,  the 
doctrine  of  reasonable  care  did  not  require  an  inspection  of  the  ele- 
vator by  a  skilled  engineer,  in  addition  to  the  inspection  already  had. 
No  case  of  which  we  are  aware  has  extended  the  doctrine  of  reason- 
able care  beyond  this  point,  as  applied  to  an  elevator  of  this  charac- 
ter. There  were  no  safety  clutches  upon  th^  elevator,  but  the  proof 
upon  the  part  of  the  plaintiff  shows  that  many  of  these  elevators  were 
used  without  such  safety  clutches,  and  some  had  them.  .Under  the 
rule  announced  by  the  court,  the  absence  of  clutches  was  not  re- 
garded as  constituting  an  element  upon  which  to  predicate  negli- 
gence. We  think,  therefore,  that,  upon  the  undisputed  proof,  the 
evidence  is  insufficient  to  justify  a  finding  that  the  defendant  had  not 
exercised  reasonable  care,  and  that  whatever  presumption  arose  from 
the  fall  of  the  elevator  itself  was  fully  and  completely  explained,  as 
was  the  defendant's  attitude  thereto.  We  think,  therefore,  that  the 
verdict  was  without  sufficient  evidence  to  support  it  in  this  respect. 

In  addition  to  this,  a  fatal  error  was  committed  in  a  ruling  upon 
the  trial.  One  Wood  was  called  as  a  witness,  who  had  been  em- 
ployed about  this  stable.  He  testified  that  on  April  8,  1903,  he  visited 
the  stable  with  Mr.  Charles  £.  Southard,  the  plaintiff's  expert,  and 
examined  the  elevator  and  the  fastening  of  the  steel  cable.  Over  ob- 
jection and  exception,  he  was  permitted  to  testify  that  at  that  time  it 
was  fastened  with  two  clamps,  whereas  at  the  time  of  the  accident  it 
had  only  been  fastened  with  one.  There  was  no  limitation  placed 
upon  the  force  and  effect  of  this  testimony.  It  was  received  generally 
in  the  case.  Its  manifest  tendency  was  to  convey  to  the  minds  of 
the  jury  an  impression  distinctly  prejudicial — that  the  substitution 
of  two  clamps  for  the  one  existing  at  the  time  of  the  accident  was  a 
recognition  upon  the  part  of  the  defendant  that  the  first  construction 
was  defective — and,  with  this  impression  in  the  minds  of  the  jury,  it 
is  easily  seen  that  they  would  readily  be  influenced  to  find  the  de- 
fendant guilty  of  negligence.  Negligence,  as  was  said  by  Grover,  J., 
in  Dougan  v.  Champlain  Transportation  Co.,  66  N.  Y.  1,  is  "to  be  de- 
termined by  what  was  known  before  and  at  the  time  of  the  accident." 
Judge  Earl,  in  considering  a  similar  question,  said : 

"While  such  evidence  has  no  le^ritlmate  bearing  upon  the  defendant's  negli- 
gence or  knowledge,  its  natural  tendency  is  undoubtedly  to  prejudice  and  in- 
fluence the  minds  of  the  jury."  Getty  v.  Town  of  Hamlin,  127  M.  Y.  036,  27 
N.  E.  399. 

This  rule  is  too  familiar  to  call  for  further  comment. 
It  follows  that  the  judgment  and  order  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  the  appellant  to  abide  the  event. 

VAN  BRUNT,  P.  J.,  and  PATTERSON,  J.,  concur. 

O'BRIEN,  J.  (dissenting).  I  dissent  from  the  conclusion  of  the  ma- 
jority of  the  court  that  the  evidence  is  insufficient  to  justify  a  finding 
by  the  jury  of  negligence  on  the  part  of  the  defendant. 

There  was  no  substantial  dispute  upon  the  trial  as  to  the  manner  in 
which  the  accident  occurred.  The  freight  elevator,  which  was  operated 
by  hand  power,  and  upon  which  the  plaintiff  had  just  placed  a  car- 
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riage  which  he  was  making  firm  upon  the  platform,  suddenly  fell; 
and  it  was  found  that  the  single  iron  clamp  designed  to  fasten  the  end 
of  the  cable  about  10  inches  above  the  eyebolt  upon  the  elevator, 
through  which  the  cable  passed,  had  come  off,  so  that  the  end  of  the 
cable  slipped  through  the  eyebolt,  permitting  the  elevator  to  fall,  and 
leaving  the  cable  dangling  in  the  shaft.  It  was  admitted  by  the  defend- 
ant's witness  that  most  of  the  strain  came  upon  this  single  clamp,  which, 
it  was  testified,  measured  four  inches  by  an  inch  and  a  quarter,  and 
which  ^as  held  in  place  by  bolts.  This  clamp,  the  defendant's  expert 
testified,  should,  if  properly  put  on,  sustain  a  weight  of  at  least  4,000 
pounds,  or  about  twice  the  actual  weight  expected ;  and  the  carriage 
which  fell  with  the  elevator,  it  was  testified,  weighed  about  1,700 
pounds,  being  one  of  the  heaviest  that  the  defendant  had.  The  defend- 
ant testified  that  he  had  ordered  James  Murtaugh,  who  was  in  the  busi- 
ness of  furnishing  and  repairing  dumbwaiters  and  hand  elevators,  to 
make  a  complete  inspection  of  the  elevator,  and  attend  to  any  repairs 
that  were  necessary,  and  that,  in  compliance  with  this  order,  repairs 
were  made  in  September,  less  than  two  months  before  the  accident. 
The  inspection  was  done  by  one  Hansen,  who  testified  that  he  found 
several  defects,  including  a  defective  bolt  in  the*  clamp,  and  he  supplied 
a  new  one,  and  that  he  made  other  repairs,  including  a  pin  under  the 
fly  wheel  shaft,  sheet  iron  on  the  drum,  a  piece  of  slide  which  had  been 
worn  out,  a  new  check  rope,  blots  in  the  frame,  and  an  extra  counter- 
balance weight,  and  then  ran  the  elevator  and  found  it  all  right.  He 
further  testified  that  his  only  education  was  as  a  mechanic,  at  which 
he  earned  $3.50  a  day,  and  that  he  had  never  tested  a  cable,  nor  the 
strength  of  iron,  nor  any  metal,  in  his  life,  and  he  had  not  the  slightest 
idea  how  much  strain  came  on  the  clamp,  and  never  tried  to  find  out, 
and  that  one  clamp  ought  to  hold  as  much  as  the  cable  would  stand,  if 
properly  put  on,  although  he  did  not  mean  to  say  that  one  clamp  would 
hold  as  much  of  a  strain  as  two  clamps,  and  on  that  kind  of  elevator 
it  was  customary  to  use  one  clamp.  For  the  plaintiff,  it  was  testified 
by  a  mechanical  engineer  that  the  usual  and  customary  method  of 
fastening  elevators  siich  as  the  one  described  was  to  pass  the  cable 
through  the  eyebolt  twice,  and  then  to  put  on  a  clamp  just  above  the 
eyebolt,  and  a  second  clamp  six  or  seven  inches  further  up,  and  that 
if  but  one  clamp  is  used,  with  a  loop  through  the  eyebolt,  the  strain 
conies  directly  on  the  clamp,  and  where  two  are  used  the  strain  is  di- 
vided, and  the  strength  is  twice  as  great,  and  that  a  single  four-inch 
clamp,  as  described,  was  unsafe  to  sustain  a  weight  over  2,000  pounds, 
and  might  not  sustain  that  weight. 

The  question  presented  was  whether  or  not  a  proper  inspection  was 
made,  and,  in  this  connection,  whether  the  defendant  used  care  in  the 
selection  of  an  inspector,  and  whether  the  inspector  in  fact  adequately 
performed  his  duties.  Assuming  that  in  hiring  a  man  in  the  dumb- 
waiter and  hand  elevator  business,  and  in  permitting  the  inspection  to 
be  actually  made  by  a  mechanic  who  was  unfamiliar  with  testing  the 
strength  of  materials,  the  defendant  was  not  negligent,  the  defendant, 
as  we  understand  the  rule,  cannot  escape  responsibility  if  that  inspec- 
tion was  inadequately  made.  As  to  employes,  it  has  repeatedly  been 
held  that  an  employer  must  provide  a  safe  and  proper  place  in  which 
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to  work;  and  in  the  case  at  bar,  although  it  was  testified  that  employes 
were  forbidden  to  ride  upon  the  elevator,  it  was  not  seriousi}'  disputed 
that  in  the  course  of  their  work,  as  in  the  present  instance,  it  was  neces- 
sary for  them  to  go  upon  it.  In  Egan  v.  D.  D.,  E.  B.  &  B.  R.  R.  Co., 
12  App.  Div.  556.  42  N.  Y.  Supp.  188,  the  court  held : 

"This  duty  [of  inspection  of  a  boiler]  was  a  personal  duty  Imposed  upon  the 
defendant  It  was  not  a  sufficient  performance  of  this  duty  that  the  defendant 
had  appointed  a  competent  person  to  inspect,  but  the  inspection  must  be  prop- 
erly done,  and.  If  it  was  not  properly  done,  the  defendant  was  liable,  however 
competent  the  person  selected  as  inspector  might  be.  ♦  ♦  ♦  To  excuse  him 
from  liability,  the  boiler  must  have  been  carefully  inspected  by  a  competent 
inspector." 

And  in  Scandell  v.  Columbia  Const.  Co.,  50  App.  Div.  512,  64  N. 
Y.  Supp.  232,  in  discussing  the  master's  duty  of  supplying  safe  and 
suitable  tools,  it  was  said : 

"This  is  a  primary  obligation,  which  cannot  be  delegated  by  the  master  so 
as  to  relie^re  him  from  responsibility." 

And  in  the  recent  case  of  McGuire  v.  Bell  Td.  Co.,  167  N.  Y.  211, 
60  N.  E.  435,  52  L.  R.  A.  437,  the  court  says : 

The  duty  of  the  defendant  was  just  as  great  to  safely  maintain  as  to 
safely  construct,  and  that  duty  cannot  be  delegated,  so  as  to  exempt  the  master 
from  liability." 

The  rule  is  thus  stated  in  Byrne  v.  Eastman,  163  N.  Y.  461,  57  N.  E. 
738: 

"Reasonable  care  involves  proper  inspection,  and  negligence  in  respect  of 
it  in  such  cases  as  this  is  the  negligence  of  the  master,  and  none  the  less 
so  when  the  inspection  was  committed  to  a  servant." 

So,  too,  in  Samo  v.  Atlantic  Stevedoring  Co.,  66  App.  Div.  611,  74 
N.  Y.  Supp.  578,  it  is  said :  " 

"The  duty  of  furnishing  proper  appliances  for  use  of  the  servant,  and  of 
piercising  reasonable  care  and  prudence  to  protect  the  servant  from  avoidable 
injury,  is  the  duty  of  the  master,  and  cannot  be  delegated." 

See,  also,  Jarvis  v.  Northern  N.  Y.  Marble  Co.,  55  App.  Div.  275,  67 
N.Y.  Supp.  80: 

"The  defendant's  ignorance  of  the  defective  condition  of  the  interior  mast 
does  not  relieve  him  from  liability,  if  by  the  exercise  of  proper  inspection  it 
«^uld  have  been  discovered." 

And  in  Rowley  v.  American  111.  Co.,  83  App.  Div.  612,  81  N.  Y. 
Supp.  1101 : 

"It  was  for  the  jury  to  decide,  from  the  facts  appearing  in  this  case, 
whether  the  defendant  made  a  reasonable  inspection  of  this  pole,  and  it  may 
not  relieve  itself  from  that  burden  by  showing  that  it  made  the  ordinary  in- 
spection." 

The  simple  character  of  the  mechanical  arrangement  by  which  the 
elevator  here  was  suspended,  when  supplemented  by  the  information 
as  to  the  weight  which  such  a  clamp,  if  properly  adjusted,  could  main- 
tain, and  the  relative  strength  of  a  single  and  double  clamps,  and  the 
lestimony  of  the  inspector  as  to  the  repairs  he  made,  made  it  peculiarly 
a  question  for  the  jury  to  determine  whether  there  was  negligence  in 
the  construction,  and  on  the  part  of  the  inspector  in  inspecting  and 
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repairing  the  elevator.  That  his  attention  was  called  to  the  damp  ap- 
pears from  the  fact  that  he  found  one  bolt  defective,  which  he  repaired, 
and  the  jury  could  properly  conclude  whether  he  should  have  supplied 
another  clamp  or  made  other  repairs  to  secure  safety. 

With  respect  to  the  exception  referred  4o  as  an  additional  ground  for 
reversing  the  judgment,  the  record  shows  that  the  exception  was  to  the 
ruling  of  the  court  admitting,  over  defendant's  objection,  the  question 
whether  the  elevator  was  in  the  same  condition,  and  the  answer  to 
that  question  was,  "It  was  not."  This  answer  was  in  no  way  harmful 
to  the  defendant,  and,  although  it  appears  that  the  witness  thereafter 
testified  that  the  steel  cable  is  now  fastened  with  two  clamps,  no  fur- 
ther objection  was  made  or  exception  taken,  so  far  as  appears,  to  this 
testimony.  The  exception,  therefore,  was  not  of  such  a  character  as 
to  require  a  reversal ;  and  furthermore  it  may  be  said  that  as  the  evi- 
dence was  very  clear  and  ample  as  to  what  the  condition  was  at  the 
time  of  the  accident,  and  was  such  as  would  support  a  finding  that  the 
elevator  was  defective  and  the  inspection  was  negligently  performed, 
it  was  competent  for  the  jury  to  return  a  verdict  holding  the  defend- 
ant liable  for  its  failure  to  supply  a  safe  place  for  the  plaintiff  to  work. 

I  dissent,  therefore,  and  think  that  the  judgment  should  be  affirmed, 
with  costs. 

Mclaughlin,  j.,  concurs. 

ii»  Misc.  Rep.  406.) 

DRAPER  V.  PRATT  et  aL 

(Supreme  Ck>art,  Special  Term,  Fulton  Ck>iint7.    April,  1904.) 

1.  InTEBYENTiON— Right  to  Become  a  Party. 

Under  Ck>de  CIy.  Proa  S  723,  providing  that  the  court  may  at  any  stage 
of  the  action,  In  furtherance  of  justice,  amend  any  process,  pleading,  or 
other  proceeding  by  adding  or  striking  out  the  name  of  a  person  as  a  party, 
or  by  correcting  a  mistake  in  the  name  of  a  party  or  a  mistake  in  any 
other  respect,  etc.;  and  section  452,  declaring  that  where  a  person  not 
a  party  has  an  interest  in  the  subject  thereof  or  in  real  property  the  title 
to  which  may  be  affected  by  the  judgment,  and  makes  application  to  be 
made  a  party,  the  court  must  direct  him  to  be  brought  In — ^a  third  person 
can  be  made  a  party  on  his  own  application  only  in  the  cases  specified  in 
section  452. 

2.  Same. 

Under  Code  Civ.  Proc  $  452,  providing  that  where  a  person  not  a  party , 
has  an  Interest  in  the  subject  of  the  action,  or  in  real  property  the  title* 
to  which  may  be  affected  by  the  judgment,  and  makes  application  to  be 
made  a  party,  the  court  must  direct  him  to  be  brought  in,  an  applicant 
who  has  proven  that  the  action  involves  title  to  realty,  or  is  to  recover 
a  claim  for  injuries  to  realty  in  which  he  has  an  interest,  is  absolutely 
entitled  to  intervene,  unless  guilty  of  laches. 
8.  Same— Action  Involving  Title  to  Pbopebtt. 

Under  Code  Civ.  Proc.  §  452,  providing  that  where  a  person  not  a  party 
has  an  interest  in  the  subject  of  the  action,  or  in  real  property  the  title 
to  which  may  be  affected  by  the  judgment,  and  makes  application  to  be 
made  a  party,  the  court  must  direct  him  to  be  brought  in,  a  third  party 
cannot  intervene  In  an  action  by  an  assignee  of  a  bond  and  mortgage  to 
foreclose,  in  which  defendants  alleged  payment  and  denied  the  assignment 
to  plaintiff ;  since  the  action  does  not  involve  title  to  any  property. 
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Action  by  Georgina  Draper  against  Orlin  Pratt  and  another,  in  which 
Howard  Pearsall  and  another  made  application  for  intervention.  Ap- 
plication denied. 

King  &  Angell,  for  the  motion. 

Chilton,  Singerman  &  Patten,  for  plaintiff  opposed* 

McArthur  &  Starbuck,  for  defendants  opposed. 

SPENCER,  J.  Intervention  in  modem  practice  is  the  proceeding 
taken  by  a  person  not  a  party  by  which  he  obtains  induction  into  a 
pending  action  between  other  parties  against  their  will.  The  general 
powers  conferred  upon  courts  by  section  723  of  the  Code  of  Civil  Pro- 
cedure is  nothing  more  than  a  declaration  of  the  inherent  powers  which 
this  court  has  always  possessed ;  but  its  exercise  in  any  particular  pro- 
ceeding is  limited  and  regulated  by  the  other  provisions  of  the  Code 
which  have  special  reference  to  such  proceeding.  Thus,  in  granting 
intervention,  the  power  of  the  court  must  be  exercised  only  in  those 
instances,  and  subject  to  the  requirements  of  the  second  sentence  of  sec- 
tion 462  of  the  Code,  which  is  the  only  statutory  provision  having 
special  reference  to  intervention.  This  provision  has  been  the  subject 
of  many  conflicting  decisions,  occasioned  by  the  failure  to  distinguish 
between  interpleader,  intervention,  substitution,  and  the  duty  of  the 
court  to  refuse  to  proceed  in  the  action  because  of  the  absence  of 
parties  deemed  by  it  to  be  necessary,  each  of  which  is  regulated  by  a 
different  statute  and  governed  by  different  rules.  A  careful  review  of 
all  the  authorities  which  bear  upon  the  interpretation,  scope,  and  pur- 
pose of  the  provision  (last  sentence  of  section  452,  Code  Civ.  Proc.) 
leads  to  the  conclusion  that,  in  order  to  justify  the  court  in  permitting 
intervention,  it  must  appear:  (1)  That  the  title  to  real  or  personal 
property,  or  claim  for  injury  to  real  property,  is  involved  in  the  action ; 
(2)  that  the  applicant  has  an  interest  in  the  property  constituting  the 
subject-matter  of  the  action ;  and  (3)  that  the  applicant's  interest  may 
be  affected  by  the  judgment.  The  diversity  of  opinion  which  has 
found  expression  in  the  courts  as  to  whether  the  right  of  intervention 
prevails,  under  the  terms  of  the  provision,  in  actions  concerning  per- 
sonal property  the  title  to  which  is  not  in  dispute,  has,  I  think,  been 
settled  by  the  Court  of  Appeals  in  Bauer  v.  Dewey,  166  N.  Y.  402,  60 
N.  E.  30,  in  which  that  question  was  certified  for  determination,  and 
where  it  was  decided  that  this  court  has  no  authority  to  grant  interven- 
tion in  an  action  in  which  only  a  money  judgment  is  sought,  and  in 
which  the  title  to  no  real,  specific,  or  tangible  personal  property  is 
involved.  As  the  clause  of  the  section  so  construed  has  equal  applica- 
tion to  all  actions,  whether  in  law  or  equity  (Rosenburg  v.  Salomon,  144 
N.  Y.  92,  38  N.  E.  982;  Graves  Elev.  Co.  v.  Masonic  Temple,  33  N. 
Y.  Supp.  362 ;  Montague  v.  Jewelers'  &  Tradesmen's  Co.,  44  App.  Div. 
224,  60  N.  Y.  Supp.  680),  it  follows,  as  a  necessary  sequence,  that  the 
rule  so  promulgated  holds  good  in  any  action  in  which  personal  prop- 
erty constitutes  the  sole  subject-matter. 

Some  uncertainty,  however,  still  exists  as  to  whether  the  right  of 
intervention  is  absolute,  or  subject  to  the  discretion  of  the  court.  The 
decisions  are  not  in  harmony  upon  this  subject;  but  I  think,  from  what 
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has  been  said  in  the  decisions,  that  a  rule  is  fairly  deducible  therefrom 
to  the  effect  that,  where  the  applicant  presents  satisfactory  proof  to 
the  court  that  the  action  involves  the  title  to  real  or  personal  property, 
or  is  to  recover  a  claim  for  injuries  to  real  property,  and  that  the  ap- 
plicant has  an  interest  in  such  property  which  is  likely  to  be  affected  by 
the  judgment,  the  court  has  no  power  to  deny  his  application  (Uhlf elder 
V.  Tamsen,  15  App.  Div.  436,  44  N.  Y.  Supp.  484 ;  Johnston  v.  Don- 
van,  106  N.  Y.  269,  12  N.  E.  594;  Van  Loan  v.  Squires,  51  Hun,  360, 
4  N.  Y.  Supp.  371 ;  Lawton  v.  Lawton,  54  Hun,  415,  7  N.  Y.  Supp. 
556 ;  Winfield  v.  Stacom,  40  App.  Div.  95,  57  N.  Y.  Supp.  563) ;  but 
that  where  it  appears  that  he  has  been  guilty  of  laches,  the  right  may 
be  denied,  or  granted  upon  terms  (Koehler  &  Co.  v.  Brady,  82  App. 
Div.  279,  81  N.  Y.  Supp.  695;  MacArdell  v.  Olcott,  62  App.  Div. 
127,  70  N.  Y.  Supp.  930;  Wall  v.  Beach,  20  App.  Div.  480,  47  N.  Y. 
Supp.  33 ;  Earle  v.  Hart,  20  Hun,  76).  It  seems  that  each  case  should 
be  determined  by  an  examination  of  the  pleadings  and  the  particular 
facts  established  by  the  proofs,  and  that  the  decision  of  the  question 
whether  they  sustain  the  application  rests  largely  in  the  discretion  of 
the  court.  Pope  v.  Manhattan  R.  Co.,  79  App.  Div.  583,  80  N.  Y 
Supp.  316 ;  Mooney  v.  New  York  El.  R.  R.  Co.,  163  N.  Y.  242,  57 
N.  E.  496. 

This  brings  us  to  a  consideration  of  the  pleadings  in  this  action  and 
the  proofs  submitted  by  the  parties  to  the  motion.  An  examination 
of  the  pleadings  leads  to  the  conclusion  that  the  title  to  neither  real 
nor  personal  property  is  involved  in  the  action.  The  plaintiff,  as  as- 
signee, seeks  to  foreclose  a  mortgage  given  as  security  for  the  payment 
of  an  accompanying  bond.  The  mortgagor,  by  his  answer,  puts  in 
issue  the  assignment  to  plaintiff,  and  alleges  payment  of  the  debt. 
There  is  no  dispute  touching  the  title  to  the  real  estate.  It  is  con- 
ceded to  be  in  the  defendant,  and  plaintiff  is  seeking  only  to  enforce 
a  lien  thereon.  The  denial,  putting  in  issue  the  assignment  of  the  bond 
and  mortgage,  does  not,  within  the  decision  of  Bauer  v.  Dewey,  supra, 
make  the  action  one  for  the  determination  of  title  to  personal  property. 
The  defendants  make  no  claim  to  any  interest  in  or  title  to  the  bond 
and  mortgage,  or  seek  to  establish  title  thereto  in  another.  The  same 
issue  existed  in  the  case  last  referred  to  in  respect  to  the  assignment  and 
right  to  recover  upon  the  demand  sued  on,  and  it  was  held  that  the 
title  to  personal  property  was  not  thereby  involved.  The  fact  that  the 
demand  there  was  a  simple  contract  and  the  one  here  a  specialty  does 
not  affect  the  question,  as  both  pass  under  the  designation  of  personal 
property,  and  the  action  here,  as  there,  is  to  enforce  collection,  and 
not  to  determine  title  to  property  or  possession  of  the  document  which 
is  evidence  of  the  claim.  Had  the  demand  in  Bauer  v.  Dewey,  supra, 
been  evidenced  by  a  promissory  note,  no  different  result  would  have 
been  reached.  If  this  action  were  to  recover  possession  of  the  mort- 
gage, a  different  question  might  be  presented;  but,  as  the  action  is 
simply  to  recover  on  the  debt  and  enforce  the  mortgage,  it  cannot  be 
said  that  it  involves  the  title  to  either.  This  result  may  not  be  changed 
by  the  claim  made  by  the  applicants,  as  they  may  not  thereby  alter  the 
character  of  the  action,  or,  for  the  purposes  of  this  motion,  inject 
issues  not  raised  by  the  pleadings. 
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Furthermore,  an  examination  of  the  facts  leads  to  the  conclusion  that 
the  applicants  have  failed  to  show  that  they  have  any  interest  in  the 
bond  and  mortgage  sought  to  be  foreclosed.  This  for  two  reasons: 
(1)  The  bond  and  mortgage  were  given  to  and  in  the  name  of,  and  were 
held  by,  the  administratrix  of  Fayette  Barton  as  a  part  of  his  personal 
estate,  and  were  so  included  by  her  in  her  account  to  the  Surrogate's  ' 
Court,  and  so  adjudged  by  that  court  in  proceedings  to  which  the  ap- 
plicants were  parties.  The  only  way  the  latter  ckim  any  interest  is 
because  the  administratrix  delivered  the  bond  and  mortgage  to  them 
as  security  against  any  loss  they  might  sustain,  by  reason  of  their  be- 
coming sureties  upon  her  undertaking  upon  her  appointment  as  ad- 
ministratrix. I  do  not  think  it  will  be  seriously  contended  that  an  ad- 
ministratrix may  thus  make  a  valid  pledge  of  the  property  of  the  in- 
testate in  her  hands.  (2)  The  facts  are  also  undisputed  that  in  the 
proceedings  in  Surrogate's  Court,  to  which  the  applicants  were  parties, 
they  filed  their  written  consent  that  the  mortgagor  pay  the  mortgage  in- 
to court  to  await  the  settlement  of  the  accounts  of  the  administratrix, 
and  that  such  pa3mient  was  made ;  and  that  the  surrogate,  in  and  by  his 
decree  upon  such  settlement,  distributed  the  money  so  paid  to  the 
creditors  and  others  entitled  to  receive  the  same.  It  seems  clear 
that  whatever  interest  or  lien  the  applicants  may  have  acquired  in 
the  bond  and  mortgage  by  reason  of  their  agreement  with  the  adminis- 
tratrix was  extinguished  by  reason  of  their  consent  that  such  payment 
be  made,  and  they  may  not  be  permitted  here  to  claim  otherwise. 

Touching  that  part  of  the  application  which  seeks  to  compel  the 
plaintiff  to  bring  in  as  parties  defendant  the  persons  mentioned  in  the 
surrogate's  decree,  all  that  need  be  said  is  that  there  never  has  been 
any  rule  in  equity  or  provision  of  the  statute  which  authorizes  the  court 
to  bring  in  third  persons  against  the  will  of  the  litigants  upon  applica- 
tion of  persons  not  parties  to  the  action,  and  in  the  absence  of  any 
knowledge  by  the  court  as  to  the  desires  of  the  persons  so  sought  to  be 
made  defendants.  I  am,  therefore,  of  the  opinion  that  on  all  the 
grounds  stated  the  application  should  be  denied,  with  costs  to  plaintiff. 

Ordered  accordingly. 


(43  MlBC.  Rep.  402.) 

RACQUBTTB  FALLS  LAND  CO.  v.  BUYCB. 

(Supreme  Coort,  Special  Term,  Fulton  County.    AprU,  1904.) 

1.  JuBiSDicTioN  —  Special  Tebm  —  Action  fob  Both  Legal  and  Equitable 

Relief. 

Where  an  action  for  damages  for  a  trespass  and  for  an  injunction  has, 
by  consent  of  the  parties,  been  sent  to  the  Special  Term,  and  tried  Jthere 
without  a  Jury,  the  defendant  cannot  procure  a  dismissal  on  the  ground 
that  plaintiff  has  not  shown  himself  entitled  to  equitable  relief. 

2.  Save— JuDGUENT. 

Where  an  action  for  damages  for  trespass  and  for  an  injunction  is,  by 
consent,  sent  to  the  Special  Term  for  trial,  it  is  the  duty  of  the  court  to 
award  any  Judgment  whidh  is  within  the  pleadings  and  testimony. 

3.  Land  Gbant— Title  in  State— Pbesumption. 

Where,  In  an  action  for  trespass,  plaintiff  claimed  title  under  a  patent 
by  the  Governor,  which  did  not  show  how  the  state  became  owner,  and  it 
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appeared  that  before  Issuance  of  the  patent  the  lands  had  been  set  apart, 
under  a  statute,  to  support  the  gospel  and  schools  In  the  town  where  the 
land  was  located,  and  that  the  trustees  were  authorized  to  sell  the  lands, 
and  that  the  town  superintendent  of  schools,  who  was  substituted  by 
statute  for  the  trustees,  sold  to  *  defendant's  source  of  title,  the  patent 
could  not  be  presumed  to  have  transferred  any  title  to  the  patentee. 

Action  by  the  Racquette  Falls  Land  Company  against  George  Buycc 
Judgment  for  defendant. 

Griffin  &  Ostrander,  for  plaintiff. 

Lee  S.  Anibal  (A.  J.  Ncllis,  of  counsel),  for  defendant. 

SPENCER,  J,  The  plaintiff,  by  its  complaint,  asks  for  both  legal 
and  equitable  relief.  It  alleges  a  trespass  by  the  defendant  in  the 
cutting  of  timber  upon  its  lands.  It  seeks  to  restrain  the  defendant 
from  removing  the  timber  so  cut.  The  preliminary  injunction  was 
vacated  by  the  Special  Term  because  there  was  no  allegation  or  proof 
that  the  defendant  was  insolvent.  It  has  always  been  the  practice  to 
deny  an  injunction  pendente  lite  to  prevent  the  removal  of  timber  al- 
ready cut  unless  it  appears  that  the  mischief  will  be  irreparable,  owing 
to  the  defendant's  insolvency. 

The  parties  by  consent  have  sent  the  case  for  trial  to  the  Special 
Term.  The  defendant  at  no  time  has  insisted  upon  a  jury.  The  testi- 
mony has  been  taken,  and  the  case  is  now  before  the  Special  Term  for 
decision.  The  defendant,  by  his  brief,  contends  that  the  action  is  in 
equity,  and  that,  as  there  is  no  evidence  which  will  justify  equitable  re- 
lief, the  complaint,  under  the  authority  of  Ketchum  v.  Depew,  81  Hun, 
278,  30  N.  Y.  Supp.  794,  should  be  dismissed.  With  this  I  cannot 
agree. 

The  plaintiff  alleges  that  the  defendant  threatened  removal  of  the 
timber  cut.  The  defendant  admits  that  he  was  about  to  remove  the 
timber  at  the  time  of  the  service  of  the  injunctive  order.  If  equity  lies 
to  restrain  the  removal  of  cut  timber,  it  would  seem  that  the  allegation 
and  admission  were  sufficient  to  justify  a  restraining  judgment  But 
without  deciding  whether  equity  will  lie,  I  am  of  the  opinion  that 
the  defendant's  objection  comes  too  late ;  that,  under  the  authority  of 
Everett  v.  De  Fontaine,  78  App.  Div.  219,  79  N,  Y.  Supp.  692,  it  is 
the  duty  of  the  court  to  award  any  judgment  within  the  pleadings 
and  testimony. 

The  complaint  was  properly  dismissed  as  to  lots  Nos.  2,  6  and  7. 
It  refers  to  them  as  distinct  and  separate  lots,  while  the  proof  submit- 
ted has  application  only  to  lot  8,  and  does  not  justify  a  finding  as  to  the 
others.  None  of  these  lots  has  ever  been  occupied  or  inclosed,  and, 
being  described  in  the  complaint  as  separate  and  distinct  parcels,  the 
decisions  in  the  cases  cited  by  plaintiff  do  not  apply.  In  those  cases 
the  entire  property  was  described  in  one  parcel  by  metes  and  bounds. 

The  plaintiff  claims  title  under  a  patent  executed  by  the  Governor 
of  the  state  to  the  Sackett  Harbor  &  Saratoga  Railroad  Company  under 
date  of  July  15,  1856.  This  grant  contains  the  description  of  a  large 
number  of  parcels  of  land,  the  most  of  which  are  therein  stated  to  have 
been  purchased  by  the  state  at  tax  sales,  but  the  clause  which  has  appli- 
cation to  the  premises  in  dispute  does  not  contain  anything  to  indicate 
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by  what  manner  the  state  became  the  owner.  The  plaintiff  relies  upon 
this  conveyance  without  producing  proof  of  ownership  by  the  state, 
or  of  the  authority  of  the  Governor  to  make  the  sale ;  claiming  that, 
the  premises  being  wild,  unoccupied  lands,  such  ownership  and  au- 
thority should  be  prestuned.  If  the  premises  in  question  did  in  fact  be- 
long to  the  state,  and  were  in  no  way  appropriated  by  it  to  any  particu- 
lar purpose,  I  should  be  inclined  to  concur  in  the  plaintiff's  contention. 
It,  however,  appears  in  evidence  that  the  lot  involved  in  this  controversy 
was  set  apart  by  the  Surveyor  General  of  the  state  under  the  provision 
of  a  statute  which  has  existed  since  1789,  whereby  certain  lots  in  cer- 
tain townships  were  directed  to  be  set  apart  for  the  support  of  the  gos- 
pel and  schools  in  the  towns  in  which  they  were  located,  and  that 
the  trustees  elected  by  such  towns  were  authorized  and  empowered  to 
take  and  hold  possession  of  the  same,  and  also  to  lease  or  sell  as  in  said 
statute  provided.  By  chapter  186,  p.  210,  of  the  Laws  of  1846,  the 
office  of  trustee  of  gospel  and  school  lots  was  abolished,  and  the  pow- 
ers and  duties  of  that  office  conferred  upon  the  town  superintendent 
of  schools.  It  also  appears  that,  prior  to  the  conveyance  under  which 
the  plaintiff  claims,  one  hymsLti  Holmes,  as  town  superintendent  of 
schools  of  the  town  of  Gilman,  in  which  the  lands  in  question  were  lo- 
cated, sold  and  conveyed  the  same  to  Lemuel  B.  Underwood,  and  de- 
fendant traces  his  title  from  the  conveyance  so  made. 

Under  this  state  of  proof,  I  am  of  the  opinion  that  the  presumption 
relied  upon  by  the  plaintiff  has  been  overcome ;  that  where  it  appears, 
as  in  this  case,  that  the  lands  have  been  devoted  by  the  state  to  a  par- 
ticular purpose,  and  placed  in  possession  and  under  the  control  of  a 
particular  officer,  charged  with  duties  in  regard  thereto,  with  power 
of  sale,  and  that  he  has  made  a  sale  thereof — ^a  conveyance  by  another 
officer  at  a  later  date  will  not  be  presumed  to  have  transferred  any 
interest  in  the  property,  without  proof  that  the  state  was  owner  at 
the  time  of  the  later  sale. 

The  rule  invoked  by  the  plaintiff,  viz. :  "The  issuing  of  a  patent  by 
the  officers  of  a  state,  who  have  authority  to  issue  it,  upon  compliance 
with  certain  conditions,  is  always  presumptive  evidence  of  itself  that 
the  previous  proceedings  have  been  regular,  and  that  all  the  pre- 
scribed preliminary  steps  have  been  taken;  and  the  recitals  in  it  are 
evidence  against  one  who  claims  under  the  original  owner  by  a  subse- 
quent conveyance,  or  does  not  pretend  to  claim  under  him  at  all" 
(De  Lancey  v.  Piepgras,  138  N.  Y.  26,  42,  33  N.  E.  822,  825)— has 
equal  application  to  the  grant  to  Underwood  as  to  that  to  the  Sackett 
Harbor  &  Saratoga  Railroad  Company;  and  therefore  it  will  be  pre- 
sumed that  the  sale  by  the  town  superintendent  of  schools  of  the  town 
of  Gilman  was  under  the  advice  and  with  the  consent  of  the  inhabitants 
of  the  town,  as  required  by  the  statute,  and  therefore  valid.  If  this 
be  so,  then  at  the  time  of  the  conveyance  by  the  Governor  the  state  was 
not  the  owner  and  had  no  interest  in  the  premises,  and  nothing  passed 
to  the  patentee  by  virtue  of  that  grant,  and  plaintiff's  title  fails. 

As  plaintiff's  right  of  action  depends  upon  its  title  to  the  locus  in 
quo,  and  as  it  has  failed  to  establish  such  title,  its  action  must  neces- 
sarily fail,  and  there  is  no  occasion  to  examine  questions  relating  to 
defendant's  title.    The  defendant  is  therefore  entitled  to  judgment 
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dismissing  the  complaint  upon  the  merits,  with  costs.  Let  findings 
of  fact  and  conclusions  of  law  be  prepared  and  submitted  in  accordance 
herewith. 

Judgment  accordingly. 


HIRSCH  et  al.  t.  PLATT. 

(Supreme  Court,  Appellate  Term.    Marcb  2,  1908.) 

L  Oabbiebs— EzPBESs  Companies— Rkdbliveby  of  Goods— Dbmand—Tbndkb— 
Dismissal  of  Complaint. 

Plaintiffs  delivered  a  package  for  transportation  to  defendant  express 
company,  and,  on  being  informed  that  the  consignee  refused  to  ac- 
cept the  same,  notified  defendant  to  return  it,  and  thereafter  mailed  a 
letter  to  defendant's  main  office,  requesting  immediate  delivery  of  such 
package.  This  letter  was  not  answered,  but  subsequently  a  man  profess- 
ing to  represent  defendant  came  to  plaintiff's  place  of  business  with  the 
letter,  asked  to  see  the  receipt,  and,  on  its  being  shown  to  him,  made  a 
note  of  it,  and  stated  he  would  trace  the  package.  Held,  that  plaintiffs 
were  entitled  to  expect  that  the  goods  would  be  returned  to  them  in  due 
course,  and  that  they  would  be  given  an  opportunity  to  pay  the  charges 
thereon,  when  informed  of  the  amount  due,  and  hence  the  dismissal  of  a 
complaint  for  the  loss  of  the  goods  for  failure  to  prove  a  demand  and  a 
tender  of  the  charges  was  erroneous. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Samuel  Hirsch  and  another  against  Thomas  C.  Piatt,  as 
president  of  the  United  States  Express  Company.  From  a  judgment 
in  favor  of  defendant,  plaintiffs  appeal.    Reversed. 

Argued  before  FREEDMAN,  P.  J.,  and  GILDERSLEEVE  and 
GIEGERICH,  JJ. 

Joseph  Wilkenfeld,  for  appellants. 

Boardman,  Piatt  &  Soley  (Charles  Kingsley,  of  counsel),  for  re- 
spondent. 

GIEGERICH,  J.  This  action  was  brought  to  recover  damages  for 
the  loss  of  a  package  of  goods  delivered  by  the  plaintiffs  to  the  defend- 
ant company  to  be  conveyed  by  express  from  New  York  City  to  Pa- 
terson,  N.  J.  The  package,  as  appears  by  the  express  company's  re- 
ceipt, was  addressed  as  follows :  "The  Paterson  Store,  Main  Street, 
New  Jersey,"  and  was  shipped  on  December  24,  1901,  as  shown  by 
the  undisputed  testimony  of  the  plaintiffs*  shipping  clerk.  A  postal 
card  was  received  by  the  plaintiffs  from  the  defendant  company  an- 
nouncing that  the  goods  had  been  refused  at  Paterson.  This  card 
had  printed  upon  it  the  following: 

"Please  instruct  us  through  the  agent  at  your  place  as  to  the  disposition  of 
same,  presenting  this  card.  Goods  are  held  subject  to  your  order  and  at  your 
risk." 

The  shipping  clerk  wrote  at  the  bottom  of  this  postal  card  a  direc- 
tion to  send  the  goods  at  once  to  the  plaintiffs  at  their  place  of  busi- 
ness, giving  their  name  and  address,  inclosed  in  an  envelope,  and 
mailed  it  on  the  same  day,  addressed  to  the  defendant  company,  at 
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its  branch  office,  162  Duane  street,  this  city.  Subsequently,  and  on 
January  31,  1902,  the  same  clerk,  as  he  testified,  sent  a  letter  to  the 
company,  at  its  main  office,  49  Broadway,  New  York  City,  as  follows : 

"Please  deliver  to  ub,  the  padcage  forwarded  to  ns,  on  December  24,  1901, 
to  the  Sonnenberg  Company,  Paterson,  New  Jersey,  which  Is  in  your  posses- 
sioa    Kindly  deliver  same  to  us  at  once.    By  so  doing  you  will  oblige, 

"Hirsch  &  Brother." 

No  answer  was  received  to  this  letter,  but  subsequently  a  man  pro- 
fessing to  be  a  representative  of  the  company  came  to  the  plaintiffs' 
place  of  business  with  it,  asked  to  see  the  receipt,  which  was  shown 
him,  made  a  note  of  it,  and  said  he  would  trace  the  package.  The  let- 
ter just  quoted  was  excluded  on  the  objection  that  it  was  "incompetent, 
immaterial,  and  irrelevant."  The  learned  justice  dismissed  the  com- 
plaint upon  the  two  grounds  that  there  was  no  demand  nor  tender 
proved. 

As  to  proof  of  demand,  we  think  enough  evidence  was  offered 
for  this  purpose.  On  behalf  of  the  defendant  it  is  urged  that  the 
letter  of  January  31st  was  not  a  demand  for  the  goods  in  suit,  which 
were  addressed  to  the  Paterson  Store,  Paterson,  N.  J.,  whereas  the 
demand  was  for  goods  sent  to  the  Sonnenberg  Company,  of  that  place. 
There  was,  however,  the  positive  testimony  of  the  clerk  who  delivered 
the  package  to  the  express  company  that  it  bore  after  the  words  the 
"Paterson  Store"  the  words  "Sonnenberg  &  Company,  Proprietors," 
and  this  testimony  is  not  disputed,  unless  by  implication  by  the  form 
of  the  receipt  given.  But  even  assuming  it  bore  only  the  words  ap- 
pearing on  the  receipt,  there  remains  the  fact  that  some  one — presum- 
ably from  the  defendant  company's  office,  since  he  carried  a  letter  that 
had  been  sent  to  the  company — called  at  the  plaintiffs'  place  of  busi- 
ness, and  made  a  note  of  the  addresses  given  on  the  receipt ;  thus  con- 
necting the  two  papers,  and  identifying  the  package,  and  removing  any 
uncertainty  that  might  have  existed  before  as  to  what  shipment  was 
referred  to  in  the  letter  of  the  31st.  This  letter  and  the  circumstances 
connected  with  it  were  not  all  there  was  in  the  case  and  on  the  point 
of  demand,  however.  There  was  the  defendant's  own  postal  card,  sent 
from  the  Paterson  office,  announcing  the  nondelivery  of  the  goods, 
and  asking  what  to  do  with  them,  which  was,  in  accordance  with  the 
directions  printed  thereon,  returned  to  the  defendant  at  one  of  its  New 
York  offices,  with  the  information  that  the  goods  should  be  returned 
to  the  plaintiffs,  their  name  and  address  being  given.  After  such  re- 
quest thus  complied  with,  coupled  with  the  other  facts  in  the  case,  the 
express  company  ought  not  to  be  heard  to  object  either  that  the  demand 
or  tender  has  not  been  made.  Under  all  the  circumstances  the  plaintiffs 
were  entitled  to  expect  that  in  due  course  the  goods  would  be  returned 
to  them,  as  they  had  directed  upon  the  invitation  of  the  company,  and 
that  the  amount  of  the  charges  would  be  made  known  to  them,  and  an 
opportunity  to  pay  the  same  be  given.  The  judgment  should  be  re- 
versed, and  a  new  trial  ordered,  with  costs  to  the  appellants  to  abide 
the  event. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  appellants 
to  abide  the  event.    AH  concur. 
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(96  App.  DIv.  201.) 

PEOPLB  ex  rel.  LBWISOHN  v.  COURT  OF  GENERAL  SESSIONS  OP  THB 
PEACE  IN  AND  FOR  NEW  YORK  COUNTY  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department    July  13,  1901.) 

L  Witnesses— BviDENCB  against  Self— Constitution. 

Const,  art  1,  §  6,  declares  that  no  person  shall  he  compelled  In  any 
criminal  case  to  be  a  witness  against  himself.  Pen.  0>de,  §  342,  a» 
amended  by  Laws  1904,  c.  649,  relative  to  gaming,  provides  that  no  person 
shall  be  excused  from  attending  and  testifying  upon  an  investigation  or 
trial  for  a  violation  of  any  of  the  provisions  of  the  chapter  upon  the  ground 
that  the  evidence  required  may  tend  to  convict  him  of  a  crime  or  to  sub- 
ject him  to  a  penalty  or  forfeiture,  but  that  no  person  shall  be  prosecuted 
or  subjected  to  any  penalty  or  forfeiture  on  account  of  any  transaction 
concerning  which  he  may  so  testify  or  produce  evidence,  and  that  no  tes- 
timony so  given  or  produced  shall  be  received  against  him  upon  any  crim- 
inal investigation  or  proceeding.  Held,  that  a  witness  before  the  grand 
jury  to  testify  in  a  proceeding  against  one  for  gaming  cannot  refuse  to- 
give  evidence  on  the  ground  that  it  would  incriminate  him,  the  statute 
giving  complete  immunity. 

2.  Same— Retboactive  Effect  of  Statute. 

Pen.  Ck>de,  §  342,  as  amended  by  Laws  1904,  c  649,  applies  to  proceed- 
ings, commenced  after  its  passage,  founded  on  an  alleged  offense  prior  t» 
such  amendment. 

McLaughlin  and  Laughlin,  JJ.,  dissenting. 

Certiorari  to  review  the  commitment  of  Jesse  Lewisohn  for  contempt 
in  refusing  to  answer  questions  propounded  by  the  grand  jury.  Writ 
dismissed. 

See  68  N.  E.  353;  80  N.  Y.  Supp.  816. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN,  PAT- 
TERSON,  INGRAHAM,  and  LAUGHUN,  JJ. 

Alfred  Lauterbach,  for  appellant. 
Howard  S.  Gans,  for  respondent 

INGRAHAM,  J.  The  relator,  a  witness  before  the  grand  jury  of 
the  county  of  New  York  to  testify  in  a  proceeding  against  one  Can- 
field,  who  was  charged  with  a  violation  of  section  344  of  the  Penal 
Code,  was  asked  whether  he  had  ever  been  in  the  premises  No.  5  East 
Forty-Fourth  street,  in  the  city  of  New  York,  whether  he  had  seen 
the  said  Canfield  in  the  said  premises  No.  6  East  Forty-Fourth  street, 
in  the  city  of  New  York,  and  whether  he  had  played  roulette  there. 
These  questions  the  relator  declined  to  answer,  and,  when  directed  by 
the  foreman  of  the  grand  jury  to  answer,  he  persisted  in  his  refusal 
The  grand  jury  then  made  a  presentment  to  the  Court  of  General  Ses- 
sions, setting  forth  the  refusal  of  the  relator  to  answer  the  questions; 
and  the  relator,  then  present  in  court,  was  asked  in  the  presence  of  the 
grand  jury  whether  or  not  he  would  answer  the  questions  propounded 
to  him  by  the  grand  jury.  In  reply,  the  relator  declined  to  withdraw 
the  refusal  already  made  before  the  grand  jury,  and  stated  that  he 
would  not,  if  recalled,  answer  the  questions;  whereupon  the  court 
ordered  and  adjudged  that  the  relator  was  guilty  of  a  criminal  con- 
tempt of  court  in  having  refused  to  answer  the  legal  and  proper  in- 
terrogatories addressed  to  him  by  the  grand  jury  during  the  sitting  of 
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the  court  in  its  immediate  view  and  presence,  and  further  ^judged 
that  the  relator  be  imprisoned  in  the  common  jail  of  the  county  of  New 
Yoiic  for  a  period  of  15  days,  unless  he  should  purge  himself  of  the 
contempt  The  relator,  therefore,  presented  a  petition  to  the  Supreme 
Court  asking  for  a  writ  of  certiorari  to  review  this  commitment  for 
contempt. 

There  is  annexed  to  this  petition  a  transcript  of  the  proceeding  be- 
fore the  grand  jury,  from  which  it  appears  that  the  relator  refused 
to  answer,  on  advice  of  counsel,  upon  the  ground,  among  others, 
that  his  answer  might  tend  to  criminate  or  degrade  him,  or  subject 
him  to  a  penalty  or  forfeiture,  and  he  claimed  his  constitutional 
rights  and  privileges.  By  the  return  to  the  writ  of  certiorari  it  ap- 
pears that  the  district  attorney  of  the  county  -of  New  York  appeared 
before  the  grand  jury  and  laid  before  them  an  information  charging 
that  one  Richard  A.  Canfield  used  certain  premises,  No.  6  East  Forty- 
Fourth  street,  in  the  city  of  New  York,  for  gambling,  and  allowed 
to  be  played  in  said  premises  certain  gambling  and  banking  games, 
where  money  or  property  depended  upon  the  result,  which  were 
maintained  upon  the  said  premises  for  the  purpose  of  malung  a  profit 
for  said  Canfield.  Upon  that  information  the  relator  was  subpoenaed 
as  a  witness  before  the  grand  jury  and  interrogated  in  relation  to 
his  knowledge  of  the  premises,  and  refused  to  answer  the  questions 
addressed  to  him  by  the  grand  jury  as  to  whether  he  had  ever  been 
upon  the  premises,  had  ever  seen  Canfield  upon  the  premises,  and 
whether  he  had  ever  played  roulette,  one  of  the  games  played  there. 

This  information  was  presented  to  the  grand  jury  under  chapter  9 
of  the  Penal  Code.  Section  344  of  that  chapter  provides  that  "a  per- 
son who  is  the  owner,  agent  or  superintendent  of  a  place,  or  of  any 
device,  or  apparatus,  for  gambling;  or  who  hires,  or  allows  to  be 
used  a  room,  table,  establishment  or  apparatus  for  such  a  purpose," 
is  a  common  gambler,  and  punishable  by  imprisonment  for  not  more 
than  two  years,  or  by  a  fine  not  exceeding  $1,000,  or  both.  Section 
342  of  the  Penal  Code,  as  amended  by  chapter  649  of  the  Laws  of 
1904,  provides  that : 

"No  person  shall  be  excused  from  attending  and  testifying  •  •  •  before 
any  court  or  magistrate,  upon  an  Investigation,  proceeding  or  trial,  for  a  viola- 
tion of  any  of  the  provisions  of  this  chapter,  upon  the  ground  or  for  the  reason 
that  the  testimony  or  evidence,  documentary  or  otherwise,  required  of  him 
may  tend  to  convict  him  of  a  crime  or  to  subject  him  to  a  penalty  or  forfeiture; 
but  DO  person  shall  be  prosecuted  or  subjected  to  any  penalty  or  forfeiture  for 
or  on  account  of  any  transaction,  matter  or  thing  concerning  which  he  may  so 
testify  or  produce  evidence,  documentary  or  otherwise,  and  no  testimony  so 
given  or  produced  shall  be  received  against  him  upon  any  criminal  Investiga- 
tion or  proceeding." 

Upon  this  appeal  the  objections  taken  are  that  chapter  649  of  the 
Laws  of  1904,  amending  section  342  of  the  Penal  Code,  is  unconsti- 
tutional; and  that,  if  constitutional,  the  section  as  amended  does  not 
apply  to  an  investigation  into  a  violation  of  chapter  9  of  the  Penal 
Code,  committed  before  the  act  of  1904  became  a  law. 

The  objection  to  the  constitutionality  of  the  act  is  based  upon  sec- 
tion 6  of  article  1  of  the  Constitution,  which  provides  that  no  person 
shall  "be  compelled,  in  any  criminal  case,  to  be  a  witness  against 


Digitized  by 


Google 


366*  89  NEW  TOBK  SUPPLEMENT  (Sup.    Ct. 

and  123  New  York  State  Reporter 

himself,"  and  the  relator  insists  that,  by  compelling  him  to  answer  the 
questions  propounded  to  him,  he  is  compelled  to  be  a  witness  against 
himself  in  a  criminal  proceeding.  The  right  of  a  witness  to  refuse  to 
answer  a  question,  upon  the  ground  that  it  would  tend  to  criminate 
him  or  subject  him  to  a  penalty,  or  to  disgrace  or  degrade  him,  may 
be  protected  by  a  constitutional  provision ;  but  it  is  within  the  power 
of  the  Legislature  (except  so  far  as  the  provisions  of  the  Constitution 
may  apply)  to  determine  the  extent  and  limit  of  the  personal  right  of 
a  witness.  The  Legislature  has  power  to  require  a  witness  to  answer 
any  question,  except  so  far  as  he  is  protected  by  the  Constitution; 
and  it  follows  that,  if  the  answers  to  the  questions  asked  cannot  in 
any  way  be  used  against  the  witness  in  a  criminal  proceeding,  the 
provisions  of  the  Constitution  are  not  violated. 

For  a  refusal  to  answer  these  same  questions  upon  a  former  pro- 
ceeding against  Canfield,  this  relator  was  committed  for  contempt, 
and  upon  a  review  of  that  commitment  this  court  held,  in  People  ex 
rel.  Lewisohn  v.  O'Brien  et  al,  81  App.  Div.  61,  80  N.  Y.  Supp.  816, 
that  under  section  342  of  the  Penal  Code,  as  it  existed  before  the 
amendment  of  1904,  the  relator  could  not  be  compelled  to  answer 
questions  as  to  his  relations  with  Canfield;  and  that  therefore  the 
court  was  not  justified  in  requiring  him  to  answer  questions,  or  in 
adjudging  him  guilty  of  contempt  for  his  refusal;  and  this  was  af- 
firmed by  the  Court  of  Appeals  (176  N.  Y.  263,  68  N.  E..353).  Judge 
Bartlett,  in  delivering  the  opinion  of  that  court,  says,  "The  relator 
seeks  to  justify  his  refusal  to  answer  under  article  1,  §  6,  of  the  Con- 
stitution of  this  state,  which  provides  that  *no  person  shall  be  com- 
pelled, in  any  criminal  case,  to  be  a  witness  against  himself,' "  and 
that  the  provision  of  section  342  of  the  Penal  Code,  as  it  then  existed, 
did  not  afford  him  full  protection.  The  court  then,  after  discussing 
the  case  of  People  ex  rel.  Hackley  v.  Kelly,  24  N.  Y.  74,  and  the  de- 
cision of  the  Supreme  Court  of  the  United  States  in  Counselman  v. 
Hitchcock,  142  U.  S.  647,  12  Sup.  Ct.  196,  36  L.  Ed.  1110,  followed 
the  decision  of  the  Supreme  Court  of  the  United  States,  and  con- 
strued this  constitutional  provision  as  meaning,  not  only  that  a  per- 
son should  not  be  compelled  to  be  a  witness  against  himself  in  a 
criminal  proceeding,  but  that  its  object  was  to  insure  a  person  from 
being  compelled  to  give  testimony  as  a  witness  in  any  investigation 
which  might  tend  to  show  that  he  had  committed  a  crime;  that  a 
provision  in  the  statute  that  the  evidence  given  by  the  witness  should 
not  in  any  manner  be  used  against  him  in  any  court  of  the  United 
States  in  any  criminal  proceeding  was  not  coextensive  with  the  con- 
stitutional provision;  and  that  it  was  a  reasonable  construction  of 
the  provision  that  the  witness  is  protected  from  being  compelled  to 
disclose  the  circumstances  of  his  offense,  or  the  sources  from  which 
or  the  means  by  which  evidence  of  its  commission  or  of  his  connection 
with  it  may  be  obtained  or  made  eflFectual  for  his  conviction,  without 
using  his  answers  as  direct  admissions  against  him.  In  discussing 
the  case  of  Brown  v.  Walker,  161  U.  S.  691, 16  Sup.  Ct.  644,  40  L.  Ed. 
819,  which  involved  the  construction  of  an  act  of  Congress  of  1893 
in  reference  to  producing  books  and  papers  and  testifying  before 
the  Interstate  Commerce  Commission,  where  it  was  held  that  the 
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Statute  of  1893  was  coextensive  with  the  Constitution  in  the  immunity 
that  it  afforded  the  witness,  and  that  he  was  not  deprived  of  his  con- 
stitutional right  thereby,  and  must  answer  the  question,  the  court 

say: 

"It  Is  doubtless  tme  that  cases  may  arise  where  the  mere  fact  of  the  witness 
asserting  that  to  answer  the  question  would  tend  to  criminate  him  would  not 
be  conclusiye.  Where  the  court  can  see  that  the  refusal  to  answer  is  a  mere 
device  to  protect  a  third  party,  and  that  the  witness  is  in  no  possible  danger 
of  disclosing  facts  that  would  lead  to  his  own  Indictment  and  conviction,  an 
answer  may  be  insisted  upon.  •  •  •  This  distinction  is  to  be  kept  in  mind 
as  to  the  attitude  of  a  witness  before  the  court  where  complete  statutory  pro- 
tection, coextensive  with  the  constitutional  provision,  exists,  and  wheire  it  is 
lacking.  In  the  former  situation  the  witness  is  deprived  of  his  constitutional 
right  of  refusing  to  answer.  The  point  was  decided  by  this  court  in  People  v. 
Sharp,  107  N.  Y.  427  [14  N.  B.  319,  1  Am.  St.  Rep.  851],  and  by  the  Supreme 
Court  of  the  United  States  in  Brown  v.  Walker,  161  U.  S.  691  [16  Sup.  Ct 
614,  40  L.  E^  819].    We  adhere  to  the  point  thus  decided.*' 

Judge  Gray,  in  a  concurring  opinion,  says : 

"If  the  interests  of  the  people  are  deemed  to  require  it,  it  is,  of  course,  quite 
competent  and  proper  for  the  legislative  body  to  provide  for  an  exemption  of 
the  witness  from  liability  to  prosecution,  as  broad  in  its  effect  as  is  the  con- 
stitutional privilege." 

We  think  there  is  no  doubt  but  that  this  statute  does  give  the  wit- 
ness complete  immunity  from  prosecution  for  any  crime  in  relation 
to  the  acts  about  which  he  was  interrogated,  and  if  he  has  this  im- 
munity it  necessarily  follows  that  compelling  him  to  answer  in  rela- 
tion to  the  crime,  although  he  was  directly  connected  with  it,  does 
not  compel  him  to  be  a  witness  against  himself  in  a  criminal  proceed- 
ing. The  statute  says  that  he  shaill  not  be  prosecuted  or  subjected 
to  any  penalty  or  forfeiture  for  or  on  account  of  any  transaction, 
matter,  or  thing  concerning  which  he  may  so  testify  or  produce  evi- 
dence, documentary  or  otherwise,  and  no  testimony  so  given  or  pro- 
duced shall  be  received  against  him  upon  a  criminal  investigation  or 
proceeding.  The  effect  of  such  a  provision  was  so  fully  and  satisfac- 
torily discussed  by  the  Supreme  Court  of  the  United  States  in  Brown 
v.  Walker,  161  U.  S.  591,  16  Sup.  Ct.  644,  40  L.  Ed.  819,  that  further 
discussion  is  unnecessary.  The  statute  under  consideration  in  that 
case  was  almost  identical  with  the  section  of  the  Penal  Code  as 
amended  by  the  act  of  1904,  while  the  provision  of  the  Constitution 
of  the  United  States  is  the  same  as  that  of  the  Constitution  of  the  state 
of  New  York,  and  it  was  held  that  such  a  statute  granted  complete 
immunity,  and  that  compelling  a  witness  to  answer  where  so  pro- 
tected was  not  a  violation  of  his  rights  secured  to  him  by  the  Con- 
stitution. And  all  the  opinions  delivered  in  the  Court  of  Appeals 
upon  the  question  presented  under  this  section  of  the  Penal  Code 
before  its  amendment  recognized  and  approved  the  determination 
arrived  at  by  the  Supreme  Court  of  the  United  States.  176  N.  Y.  253, 
68  N.  E.  353.  It  follows,  therefore,  that  the  relator  was  not  justi- 
fied in  refusing  to  answer  because  the  protection  afforded  him  by 
the  Penal  Code  was  not  sufficient. 

We  do  not  think  that  the  application  of  this  section  of  the  Penal 
Code  to  a  proceeding  commenced  after  its  passage  is  giving  it  a  retro- 


Digitized  by 


Google 


368  89  NBW  YORK  SUPPLEMENT  (Sup.    Ct 

and  128  New  York  State  Reporter 

active  effect.  The  section  as  amended  applies  only  to  the  right  of 
a  witness  testifying  or  producing  books,  papers,  or  other  documents 
before  a  court  or  magistrate  upon  any  investigation,  proceeding,  or 
trial  for  a  violation  of  the  provisions  of  the  chapter  of  the  Penal 
Code  of  which  the  section  is  a  part.  It  relates  to  a  rule  of  evidence, 
and  does  not  bear  at  all  upon  the  commission  of  the  offense  or  the 
evidence  necessary  to  prove  it.  It  acts  not  upon  the  person  charged 
with  the  offense,  but  upon  a  witness  called  to  testify  in  a  judicial 
proceeding  in  relation  to  it.  The  person  charged  with  the  crime  is 
not  a  party  to  this  proceeding,  nor  is  the  person  charged  with  the 
crime  entitled  to  object  to  a  question  asked  a  witness  upon  the  ground 
that  the  answer  would  tend  to  incriminate  the  witness.  This  privi- 
lege is  one  purely  personal  to  the  witness,  and  his  right  to  refuse  to 
testify  depends  upon  the  law  in  force  at  the  time  he  is  called  and 
examined.  To  justify  his  refusal  to  answer,  it  must  appear  that  at 
the  time  of  the  examination  he  was  then  entitled  to  exercise  his  per- 
sonal privilege,  and,  if  he  was  not,  it  was  the  duty  of  the  court  to  re- 
quire him  to  answer,  and  to  enforce  obedience  to  its  direction  by 
proceedings  for  a  contempt.  We  have  come  to  the  conclusion,  there- 
fore, that  this  relator  was  bound  to  answer,  that  he  was  not  justified 
in  disobeying  the  order  of  the  court  directing  him  to  answer,  and  for 
that  reason  he  was  properly  punished  for  his  contempt. 

It  follows  that  the  writ  must  be  dismissed,  and  the  proceedings  af- 
firmed, with  costs. 

VAN  BRUNT,  R  J.,  concurs  in  result. 

PATTERSON,  J.  I  concur  in  the  result  of  Mr.  Justice  IN- 
GRAHAM'S  opinion,  on  the  ground  that  the  act  of  1904,  amending 
section  342  of  the  Penal  Code,  relates  to  evidence.  It  is  conceded 
that  a  statute  relating  to  evidence,  or  matters  of  procedure  only,  af- 
fects pending  actions  as  well  as  those  brought  subsequently  to  the 
passage  of  such  a  statute.  The  personal  right  of  the  witness  here  is 
to  be  protected  from  prosecution,  and  he  is  abundantly  protected 
by  the  amendment  of  1904.  I  agree  with  Mr.  Justice  INGRAHAM 
in  his  view  of  the  character  of  this  amendment. 

McLaughlin,  J.  (dissenting).  The  relator  was  adjudged  guilty 
of  a  criminal  contempt  because  he  refused  to  answer  certain  ques- 
tions put  to  him  by  the  foreman  of  the  grand  jury  of  the  county  of 
New  York.  By  writ  of  certiorari  he  asks  this  court  to  review,  and,  if 
error  were  committed,  to  reverse,  the  action  of  the  court  below.  The 
grand  jury,  at  the  time  the  questions  were  asked,  was  investigating  a 
charge  which  had  been  made  against  one  Canfield,  to  the  effect  that 
between  the  1st  day  of  January,  1901,  and  the  1st  day  of  December, 
1902,  he  had  violated  section  344  of  the  Penal  Code,  which  provides, 
among  other  things,  that  a  person  who  is  the  owner,  agent,  or  super- 
intendent of  a  place,  or  of  any  device  or  apparatus,  for  gambling, 
or  who  hires  or  allows  to  be  used  a  room,  table,  establishment,  or 
apparatus  for  such  purpose,  is  a  common  gambler,  and  punishable 
by  imprisonment  for  not  more  than  two  years,  or  by  a  fine  not  ex- 
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ceeding  $1,000,  or  both.  The  questions  which  were  asked  the  relator 
were  whether  he  had  ever  been  in  premises  No.  5  East  Forty-Fourth 
street,  in  the  city  of  New  York,  whether  he  had  ever  seen  Canfield  in 
said  premises,  or  whether  he  had  played  roulette  there.  His  refusal 
to  answer  was  placed  upon  the  ground  that  his  answer  might  tend 
to  incriminate  him  or  subject  him  to  a  penalty  or  forfeiture.  Some 
months  before,  the  relator  had  been  before  another  grand  jury,  when 
similar  questions  were  asked,  which  he  refused  to  answer,  and  for . 
which  he  was  then  adjudged  guilty  of  a  criminal  contempt,  but  on 
appeal  to  this  court  it  was  held  that  he  was  justified  in  refusing  to 
answer,  inasmuch  as  the  section  of  the  Penal  Code  under  which  it 
was  sought  to  obtain  the  evidence  did  not  give  him  complete  im- 
munity (81  App.  Div.  51,  80  N.  Y.  Supp.  816),  which  decision  was 
subsequently  affirmed  by  the  Court  of  Appeals  (176  N.  Y.  253,  68  N. 
E.  353).  After  the  decision  of  the  Court  of  Appeals,  the  section  of 
the  Penal  Code  referred  to  was  amended  by  chapter  649  of  the  Laws 
of  1904,  by  which,  it  seems,  complete  immunity  is  now  granted  to  a 
witness  who  is  compelled  to  testify  or  furnish  evidence  in  pursuance 
of  it.  Brown  v.  Walker,  161  U.  S.  591,  16  Sup.  Ct.  644,  40  L.  Ed. 
819.  The  court  below  held,  and  a  majority  of  this  court  is  about  to 
affirm  the  decision,  that  the  relator— complete  immunity  having  been 
given  by  the  section  of  the  Code  as  amended — ^was  guilty  of  a  crim- 
inal contempt  in  refusing  to  answer,  notwithstanding  the  fact  that 
the  amendatory  act  was  passed  subsequent  to  the  alleged  commission 
by  Canfield  of  the  crime  which  was  the  subject-matter  of  the  investi- 
gation. 

I  am  unable  to  concur  in  this  view.  To  do  so  requires  us  to  hold 
that  the  act  of  1904  has  a  retroactive  effect,  when  there  are  no  words 
in  it  from  which  even  an  inference  can  be  drawn  that  the  Legislature 
ever  intended  it  to  apply  to  past  transactions.  A  cardinal  rule  relat- 
ing to  the  construction  of  statutes  is  that  they  are  not  to  have  a  retro- 
active effect  unless  the  Legislature  so  intended,  and  such  intent  is 
expressed  in  clear  and  unambiguous  words.  This  rule  was  tersely 
stated  in  O'Reilly  v.  Utah,  N.  &  C.  S.  Co.,  87  Hun,  406,  34  N.  Y. 
Supp.  358,  where  the  court  said : 

"A  law  is  never  to  have  a  retroactive  effect  unless  its  express  letter  or  clearly 
manifested  Intention  requires  that  It  have  such  effect.  If  all  Its  language  can 
be  satisfied  by  giving  it  prospective  operation,  it  should  have  such  operation 
only." 

This  case  was  recently  cited  with  approval  by  this  court  in  Bottjer 
v.  Supreme  Council,  78  App.  Div.  546,  75  N.  Y.  Supp.  805,  79  N.  Y. 
Supp.  684,  the  court  saying : 

"The  general  rule  is  that  all  enactments  are  to  be  considered  prospective  in 
their  operation,  unless  the  contrary  intention  is  either  declared  or  clearly  mani- 
fested." 

Indeed,  this  rule  is  of  universal  application,  and  applies  to  all  stat- 
utes, except,  possibly,  those  of  a  remedial  character,  or  those  re- 
lating exclusively  to  a  method  of  procedure  or  a  rule  of  evidence,  and 
the  one  under  consideration  cannot  be  said  to  fall  within  any  of  those 
classes.  Statutes  designed  to  affect  past  transactions  usually  have 
89N.Y.S.— 24 
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their  origin  in  an  improper  motive,  and  rarely  accomplish  a  public 
good.  It  is  for  this  reason  that  they  are  mentioned  with  disfavor  by 
text-writers,  and  are  quite  generally  condemned  by  the  courts  when 
brought  under  judicial  review.  Thus,  it  was  held  that  a  statute  which 
provided  that  all  highways  which  had  ceased  to  be  traveled  or  used 
as  such  for  six  years  should  cease  to  be  highways  for  any  purpose 
applied  only  to  highways  that  had  ceased  to  be  traveled  for  six  years 
after  the  passage  of  the  act  (Amsbry  v.  Hinds,  48  N.  Y.  57);  that  a 
constitutional  provision  to  the  effect  that  the  amount  recoverable  in 
actions  to  recover  damages  for  injuries  resulting  in  death  should  not 
be  subject  to  any  statutory  limitation  did  not  apply  to  causes  of  ac- 
tion which  accrued  before  the  Constitution  went  into  effect  (Isola  v. 
Weber,  147  N.  Y.  329,  41  N.  E.  704) ;  that  a  statute  prescribing  new 
penalties  for  defaulting  taxpayers  only  applied  to  defaults  which 
accrued  subsequent  to  the  statute  taking  effect  (Bartruff  v.  Remey, 
16  Iowa,  257);  one  taking  away  the  defense  of  usury  in  an  action 
brought  by  the  indorsee  of  a  promissory  note  to  whom  the  same  was 
indorsed  before  maturity  for  value,  without  notice,  applied  only  to 
notes  made  subsequent  to  the  passage  of  the  act  (Bank  v.  Copeland, 
7  Allen,  139) ;  one  requiring  a  new  promise  to  be  in  writing  to  take 
a  case  out  of  the  statute  of  limitations  did  not  affect  a  promise  made 
prior  to  the  time  the  statute  became  a  law  (Richardson  v.  Cook,  37 
Vt.  599,  88  Am.  Dec.  622) ;  so,  a  statute  exempting  a  bank  from  the 
payment  of  interest  on  deposits  was  held  not  to  apply  to  deposits 
made  prior  to  the  time  the  statute  became  a  law  (Hannum  v.  Bank 
of  Tennessee,  1  Cold.  398) ;  and  a  statute  regulating  the  execution 
of  wills  was  held  not  to  apply  to  wills  made  prior  to  its  passage  (Tay- 
lor V.  Mitchell,  57  Pa.  209).  See,  also,  Sedgwick  on  Construction  of 
Statutory  and  Constitutional  Law,  p.  160;  Sutherland  on  Statutory 
Construction,  p.  601;  Ejidlich,  Interp.  Statutes,  §  271  et  seq. ;  Pot- 
ter's Dwarris,  Stat.  162.  But  it  is  unnecessary  to  multiply  authori- 
ties, because  the  rule  is  general.  It  is  well  understood,  and  univer- 
sally recognized,  in  this  country  and  in  England. 

It  is  suggested  in  the  prevailing  opinion  that  the  application  of 
the  section  of  the  Penal  Code,  as  amended  by  the  act  of  1904,  to  a 
proceeding  commenced  after  its  passage,  is  not  giving  it  a  retroactive 
effect.  I  think  it  is.  "Every  statute,"  says  Mr.  Justice  Story  in  Soci- 
ety, etc.,  V.  Wheeler,  2  Gall.  139,  Fed.  Cas.  No.  13,156,  "which  *  *  * 
creates  new  obligations,  imposes  a  new  duty,  or  attaches  a  new  dis- 
dbility  in  respect  to  transactions  or  considerations  already  past,  must 
be  deemed  retrospective."  See,  also.  Dash  v.  Van  Kleeck,  7  Johns. 
477;  Calder  v.  Bull,. 3  Dall.  386,  1  L.  Ed.  648.  That  the  act  of  1904 
creates  a  new  obligation  and  imposes  a  new  duty  upon  the  relator, 
if  it  be  held  to  apply  to  past  transactions,  cannot,  as  it  seems  to  me, 
be  seriously  questioned.  Prior  to  its  passage  he  was  under  no  obliga- 
tion to  answer  the  questions  propounded  to  him,  and  the  courts  have 
so  decided.  Not  only  this,  but  the  statute  is  in  one  sense  penal  in 
character,  inasmuch  as  it  makes  him  guilty  of  a  crime  (subdivision 
6,  §  143,  of  the  Penal  Code)  for  refusing  to  do  that  which  previous  to 
Its  enactment  was  justifiable.  Full  effect  can  be  given  to  this  act 
by  holding  it  prospective,  and  not  retrospective.    A  statute  will  never 
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be  so  construed  as  to  give  it  a  retroactive  effect  when  it  is  capable 
of  any  other  construction.  New  York  &  Oswego  M.  R.  R.  Co.  v. 
Van  Horn,  57  N.  Y.  473;  United  States  v.  Heth,  3  Cranch.  399,  2  L. 
Ed.  479 ;  Chew  Heong  v.  United  States,  112  U.  S.  559,  6  Sup.  Ct.  255, 
28  L.  Ed.  770 ;  In  re  fuller's  Will,  79  111.  99,  22  Am.  Rep.  164.  There 
certainly  is  nothing  in  the  act  itself,  as  already  said,  to  indicate  an  in- 
tent on  the  part  of  the  Legislature  that  it  was  to  be  retroactive  in 
its  operation,  and,  when  it  is  read  in  connection  with  section  719  of 
the  Penal  Code,  a  contrary  intent  must  at  least  be  inferred.  This  sec- 
tion provides  that : 

•^Nothing  contained  In  any  proTisions  of  this  Code  applies  to  any  offense  com- 
mitted or  other  act  done  at  any  time  before  the  day  when  this  Code  takes  ef- 
fect Snch  an  offense  must  be  punished  according  to,  and  such  act  must  be 
governed  by  the  provisions  of  law  existing  when  it  was  done  or  committed  in 
the  same  manner  as  if  this  Code  had  not  been  passed." 

If  it  be  said  that  it  relates  to  a  method  of  procedure,  then  it  must 
be  read  in  connection  with  section  954  of  the  Code  of  Criminal  Pro- 
cedure (People  V.  Rugg,  98  N.  Y.  537),  which  provides  that  no  part 
of  that  Code  "is  retroactive  unless  expressly  so  declared."  If  I  am 
right  in  the  conclusion  that  this  statute  does  not  have  a  retroactive 
effect,  then  the  relator  was  justified  in  refusing  to  answer  the  ques- 
tions which  were  put  to  him. 

For  these  reasons,  I  think  the  writ  should  be  sustained,  and  the 
relator  discharged. 

LAUGHLIN,  J.  (dissenting).  The  authority  of  the  Legislature,  by 
granting  full  immunity  from  prosecution,  to  require  a  witness  to  tes- 
tify, even  to  the  commission  of  a  crime  by  himself,  where  the  facts 
concerning  which  the  inquiry  is  made  arise  subsequent  to  the  enact- 
ment of  the  law,  is  beyond  question.  The  facts  concerning-  which 
the  relator  refused  to  testify  occurred  prior  to  the  enactment  of  the 
law  granting  immunity  from  prosecution.  Assuming  that  it  was  com- 
petent for  the  Legislature  to  grant  immunity  from  prosecution  as 
to  crimes  previously  committed,  and  to  compel  a  witness  to  disclose 
facts  that  may  show  or  tend  to  show  that  he  committed  a  crime  be- 
fore the  enactment  of  the  statute  granting  such  immunity — questions 
not  free  from  doubt — ^we  come  to  the  question  as  to  whether  the 
statute  granting  immunity  and  requiring  witnesses  to  testify  indicates 
a  legislative  intent  that  it  should  apply  to  past  as  well  as  to  future 
crimes.  The  general  rule  is  that  a  statute  relating  to  evidence  or 
matters  of  procedure  merely  affects  pending  actions  and  proceedings, 
as  well  as  those  arising  subsequently;  but  statutes  affecting  personal 
or  property  rights  are  given  prospective  effect  only,  unless  the  legis- 
lative intent  to  make  them  retroactive  is  clearly  manifested.  The 
enactment  of  statutes  affecting  vested  rights  and  of  ex  post  facto  laws 
is  forbidden.  A  person  may  do  an  act  which  all  good  citizens  will 
agree  deserves  punishment,  but,  if  the  act  was  not  forbidden  by  law 
at  the  time  it  was  done,  no  statute  can  be  thereafter  legally  enacted 
making  it  a  punishable  offense.  Where  the  state  adopts  a  new  policy, 
ordinarily,  at  least,  no  attempt  is  made  to  apply  a  new  rule  to  acts  that 
transpired  prior  to  the  change  in  policy.     The  amendment  to  the 
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Statute  makes  a  radical  change  in  the  law.  The  district  attorney  or 
one  of  his  assistants,  without  the  sanction  of  the  court,  may,  by  ask- 
ing a  single  question  on  a  preliminary  examination  or  before  the 
grand  jury,  forever  bar  the  prosecution  of  the  witness,  even  for  the 
most  atrocious  crimes. 

The  language  employed  does  not  indicate  a  legislative  intent  to 
grant  immunity  for  crimes  already  committed,  or  that  the  amend- 
ment should  apply  to  inquiries  concerning  crimes  committed  before 
its  enactment.  If  we  were  to  take  judicial  notice  of  the  origin  of  this 
amendment  and  of  the  public  hearings  thereon  before  the  commit- 
tees of  the  Legislature,  it  might  be  inferred  that  the  author  of  the 
amendment,  and  many  legislators,  intended  that  it  should  have  a  re- 
troactive effect;  but  the  language  employed  does  not  expressly  so 
declare,  nor  does  it  necessarily  indicate  such  intent,  and  it  may  well 
be  that  many  members  of  both  branches  of  the  Legislature  voted 
for  the  measure  in  the  belief  that  it  would  be  given  effect  prospectively 
only.  The  question  presented  to  us  is  neither  one  of  evidence  nor 
of  procedure.  Undoubtedly,  neither  party  to  a  civil  action  or  crim- 
inal prosecution  could  require  the  exclusion  of  evidence,  merely  be- 
cause, at  the  time  of  the  transaction  under  consideration,  such  evi- 
dence would  not  be  competent  under  the  law  as  it  then  existed,  but 
was  rendered  competent  by  subsequent  statute.  Here  the  objection 
is  taken  by  the  witness,  who  claims  that,  inasmuch  as  he  could  not 
have  been  required  to  answer  these  questions  at  the  time  to  which 
the  inquiries  relate,  it  was  not  competent  for  the  Legislature  to  there- 
after enact  a  law  granting  him  immunity  and  requiring  him  to  dis- 
close the  facts,  and  that,  even  if  competent,  the  act  does  not  require 
and  should  not  receive  that  construction.  I  am  of  opinion  that  the 
statute  does  not  require  a  retroactive  construction,  and  that  its  ap- 
plication should  be  limited  to  crimes  committed  after  its  enactment, 
and  to  inquiries  concerning  such  crimes. 

These  views  lead  to  the  conclusion  that  the  writ  should  be  sus- 
tained, and  the  relator  discharged. 


(96  App.  Div.  570.) 

SAXTON  v.  SEBRING  et  al. 

(Supreme  CJourt,  Appellate  Division,  Fourth  Department    July  6,  1904.) 

L  Pbaudulent  Conveyances— Vacation— CoNSPiBACY—PiiEADiNG. 

Where,  in  an  action  by  a  trustee  in  bankruptcy  to  set  aside  an  alleged 
fraudulent  conveyance  of  the  bankrupt's  property,  the  complaint  alleged 
that  the  bankrupt,  whUe  insolvent,  with  Intent  to  hinder,  delay,  and  de- 
fraud his  creditors,  conspired  with  the  other  defendants  to  secure,  convert 
and  dispose  of  all  of  his  property,  and  alleged  that  in  pursuance  thereof 
the  property  was  so  disposed  of,  complainant  established  a  cause  of  action 
thereunder  by  proof  that  any  two  of  the  defendants  acted  in  concert  in 
the  fraudulent  scheme,  though  he  was  unable  to  prove  that  all  of  the  de- 
fendants were  parties  to  the  conspiracy. 

2.  Same. 

In  a  civil  action  an  allegation  of  conspiracy  is  supported  by  proof  of 
a  mere  illegal  agreement  to  act. 
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a  Same— PBOOP— ClBCUMSTANTIAL   EVIDENCB. 

In  an  action  to  set  aside  an  alleged  fraudulent  conveyance  entered  Intd 
by  virtue  of  a  conspiracy  between  defendants,  direct  proof  of  such  con- 
spiracy Is  not  required. 

1  Same. 

Where  It  was  allied  that  a  bankrupt  fraudulently  transferred  his  prop- 
erty by  virtue  of  a  conspiracy  entered  Into  between  him  and  the  defend- 
ant, evidence  that  the  transfer  was  conceived  and  executed  through 
fraud,  and  that  defendants  other  than  the  bankrupt  acquired  some  of  the 
property,  and  claimed  title  thereto,  was  sufficient  to  establish  a  cause  of 
action  against  such  defendants. 
5.  Same— Tbansfebs  Between  Husband  and  Wife. 

Where  a  husband,  while  Insolvent,  transferred  property  to  his  wife  for 
an  inadequate  consideration,  and  the  transfer  was  not  followed  by  a 
change  of  possession,  and  he  shortly  thereafter  became  a  bankrupt,  with- 
out having  engaged  In  any  business  after  such  transfer,  the  conveyance 
was  fraudulent  as  against  his  creditors. 
6L  Saicb— Evidence— Bankruptcy  Schedules. 

In  an  action  by  a  debtor's  trustee  In  bankruptcy  to  set  aside  an  alleged 
fraudulent  conveyance,  the  debtor's  bankruptcy  schedules  showing  his  In- 
solvency shortly  after  the  transfer  were  sufficient  to  authorize  a  finding 
of  insolvency  at  the  date  of  the  execution  of  the  conveyance,  as  against 
grantees  who  were  not  bona  fide  purchasers  for  value;  the  grantor  not 
having  been  engaged  In  any  business  between  the  date  of  the  conveyance 
and  the  execution  of  the  schedules. 

McLennan,   P.  J.,  dissenting. 

Appeal  from  Special  Term,  Steuben  County. 

Action  by  Frank  J.  Saxton,  as  trustee  in  bankruptcy  of  Joseph  Bas- 
tian,  against  James  O.  Sebring  and  others.  From  a  judgment  dis- 
missing the  complaint  on  the  merits,  plaintiff  appeals.     Reversed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

Francis  E.  Wood,  for  appellant. 
James  O.  Sebring,  for  respondents 

STOVER,  J.  This  action  is  brought  to  have  certain  transfers  of 
personal  property  declared  void  by  reason  of  having  been  fraudulently 
made.  The  defendant  Joseph  Bastian  was  adjudicated  a  bankrupt 
on  July  21,  1902.  For  a  year  or  two  prior  to  the  22d  of  May  of  the 
same  year,  he  had  been  engaged  in  conducting  a  hotel  at  Corning,  N. 
Y.,  and  had  no  other  business.  On  May  22,  1902,  he  executed  a  bill 
of  sale  of  all  the  furniture,  stock,  fixtures,  and  all  other  property  in  or 
about  the  hotel  to  his  wife,  the  defendant  Lizzie  Bastian,  and  at  the 
same  time  transferred  to  her  the  lease  of  the  hotel.  The  bill  of  sale 
recites  as  consideration  *'$1  and  other  good  and  valuable  considera- 
tions." From  the  22d  of  May  to  the  date  of  the  adjudication  of  bank- 
ruptcy, Joseph  Bastian  was  not  engaged  in  any  business.  The  evi- 
dence of  Joseph  Bastian  is  that  he  at  the  time  of  the  transfer  owed 
his  wife  $675.  Both  Bastian  and  his  wife  testify  that  no  money  was 
paid  at  the  time  of  the  transfer,  and  the  only  statement  as  to  an  agree- 
ment as  to  consideration  is  made  by  Bastian,  who  says  that  his  wife 
wished  to  be  protected,  and  he  said  that  was  all  right ;  he  would  trans- 
fer to  her.  Bastian  testifies  that  he  thought  the  property  was  worth 
$3,500.    He  continued  ih  possession  of  tihe  hotel  after  the  transfer, 
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and  ran  the  business  just  as  he  had  before.     No  inventory  was  made 
•  at  the  time  of  the  transfer,  and,  a  few  days  after,  a  portion  of  the 
liquors  and  other  property  was  removed  by  Bastian  and  some  of  the 
other  defendants. 

The  trial  court  dismissed  the  complaint.     It  is  argued  upon  this  ap- 
peal, as  it  doubtless  was  before  the  trial  court,  that,  as  the  complaint 
alleged  a  conspiracy  upon  the  part  of  all  the  defendants,  it  must  be 
proven  that  there  was  a  prior  agreement  between  all  of  the  defendants 
to  do  the  acts  alleged  to  be  fraudulent,  and  that  the  acts  done  were  in 
pursuance  of  the  prior  agreement,  in  order  to  sustain  the  cause  of  action 
set  forth  by  the  complaint.     The  trial  court  seems  to  have  adopted  this 
view.     This   theory   ignores  some  very  pertinent  allegations  of  the 
complaint.      It  is  true,  the  complaint  alleges  a  conspiracy ;  but  it  also 
alleges  that  the  defendant  Bastian,  being  insolvent,  with  the  intent  and 
purpose  to  hinder,  delay,  and  defraud  his  creditors,  conspired  with  the 
other  defendants  to  secure,  convert,  and  dispose  of  all  the  propert)-  of 
said  Bastian,  and  further  alleges  that  in  pursuance  thereof  the  prop- 
erty was  disposed  of.     Under  this  complaint  the  plaintiff  might  not  be 
able  to  prove  that  all  of  the  defendants  agreed  to  the  scheme,  nor  was 
it  necessary  to  do  so  in  order  to  sustain  his  cause  of  action.     If  he  suc- 
ceeded in  showing  that  any  two  of  the  defendants  acted  in  concert  in 
a  fraudulent  scheme,  he  has  made  out  a  case.     In  a  civil  action  an  alle- 
gation of  conspiracy  may  be  no  fnore  than  an  allegation  of  an  illegal 
agreement  to  act,  nor  is  it  necessary  that  the  agreement  need  be  proven 
by  direct  testimony ;  but,  as  every  one  is  presumed  to  intend  the  con- 
sequence of  his  acts,  so,  if  an  illegal  act  is  committed,  which  needs  the 
concurrence  of  two  persons,  it  may  be  presumed  that  they  intended  to  do 
the  act,  and,  when  it  must  be  done  in  concert  to  be  effective,  it  may  be 
said  to  be  proven  to  have  been  so  done  in  pursuance  of  an  agreement, 
when  the  act  itself  is  proven.     The  object  of  this  action  is  to  set  aside 
the  transfer,  and,  it  being  once  established  that  this  transfer  was  con- 
ceived and  executed  in  fraud,  and  that  the  defendants  other  than  Bas- 
tian acquired  some  of  these  goods,  and  claim  title  thereto,  they  are 
proper  defendants,  and  a  cause  of  action  is  made  out  against  all.    It 
may  or  may  not  be  necessary  to  show  that  the  defendants  other  than 
Bastian  were  privy  to  the  initial  fraud,  but  if  the  bill  of  sale  was  fraud- 
ulent, and  the  other  defendants  acquired  a  portion  of  the  property,  act- 
ing collusively  with  Bastian,  intending  to  defraud  his  creditors,  thev 
are  sufficiently  connected  to  make  them  proper  parties.     In  a  creditors' 
action,  every  person  who  has  dishonestly  obtained  the  possession  of 
property  fraudulently  transferred  may  be  made  a  party,  although  each 
alleged  purchaser  may  have  acted  independently  of  his  codefendants. 
And  by  this  it  is  not  meant  to  suggest  that  there  is  not  evidence  to  con- 
nect the  defendants  other  than  Bastian  with  the  original  transfer,  but 
it  is  only  intended  to  point  out  that  it  was  not  proper  to  dismiss  the 
complaint,  even  if  these  defendants  had  been  free  from  the  original  par- 
ticipation.    It  needs  no  extended  argument  to  show  the  transfer  from 
Bastian  to  his  wife  to  have  been  fraudulent.     It  was  upon  inadequate 
consideration,  not  followed  by  change  of  possession,  and  bears  the  usual 
marks  of  fraudulent  transfers  from  husband  to  wife.     Its  certain, 
absolute  result  was  to  deprive  the  creditors  of  Bastian  of  any  means  of 
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collecting  their  debt.  The  wife,  upon  the  witness  stand,  neither  gave 
nor  undertook  to  give  an  explanation  of  the  transaction,  and  so  it 
stands  almost  confessed.  Fraud  can  seldom  be  proved  by  direct  evi- 
dence, but  must  be  established  by  circumstances.  Transactions  be- 
tween husband  and  wife,  as  against  creditors,  must  be  scrutinized  with 
care ;  and,  when  a  prima  facie  case  of  fraud  is  made,  it  is  incumbent  up- 
on the  parties  to  explain  their  acts,  and,  failing  to  do  so,  they  must 
take  the  consequences. 

Some  staterrtfent  is  made  that  there  was  a  failure  to  show  insolvency. 
It  can  hardly  be  said  that  a  state  of  facts  which  clearly  estabUsh  that  a 
man  who  engaged  in  no  business,  and  who  does  not  appear  even  to 
have  had  any  business  relations  or  transactions  between  the  22d  day 
of  May  and  the  21st  day  of  July,  and  who  on  the  later  date  filed  a 
schedule  of  liabilities  showing  his  insolvency  and  bankruptcy,  do  not 
fairly  show  that  he  was  insolvent  on  the  prior  date,  namely,  May  22d. 
But  it  is  said  that  the  schedules  are  not  proof  as  against  the  other  de- 
fendants in  the  action.  While  this  is  undoubtedly  generally  true,  yet 
the  adjudication  in  bankruptcy  is  binding  upon  the  parties;  and  an 
adjudication  that  he  was  insolvent  upon  such  a  date  is,  so  far  as  he  is 
concerned,  a  proof  of  insolvency  upon  the  prior  date,  and,  except  as  to 
parties  who  were  bona  fide  purchasers,  sufficient  to  warrant  a  finding 
to  that  eflFect 

We  think  a  prima  facie  cause  of  action  in  favor  of  the  trustee  under 
the  bankruptcy  law  was  established,  and  that  the  trial  court  erred  in  dis- 
missing the  complaint,  as  matter  of  law. 

It  is  not  necessary  to  discuss  the  eflFect  of  the  testimony  in  other  re- 
spects, as  the  plaintiflF  should  have  the  opportunity  to  have  the  evi- 
dence passed  upon  in  a  correct  view  of  the  acts  of  Bastian  and  his  wife, 
and  to  have  the  acts  of  the  other  defendants  judged  accordingly.  The 
judgment  should  be  reversed. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  the  appellant 
to  abide  event.  All  concur,  except  McLENNAN,  P.  J.,  who  dissents 
on  the  ground  that  the  cause  of  action  set  forth  in  the  complaint  is  for 
a  conspiracy,  and  the  evidence  wholly  fails  to  establish  such  cause 
of  action.  Even  if,  under  the  allegations  of  the  plaintiflf,  it  could  be 
r^^rded  as  a  creditors'  action,  so  called,  he  thinks  that  the  plaintiff 
failed  to  prove  the  facts  necessary  to  entitle  him  to  recover,  and  that 
therefore  the  complaint  was  properly  dismissed  by  the  learned  trial 
court 
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(44  MiBC  Rep.  444.) 

PEOPLE  ex  rel.  LASHER  v.  ADAIR,  Ck)unty  Treasurer,  et  aL 

(Delaware  County  Court.    July,  1904.) 

1.  LocAz.  Option  Election— Liquor  Tax  Cebtificate. 

Where  a  town  clerk  flies  with  the  county  treasurer  under  Liquor  Tax 
Law,  §  16  (Laws  1896,  p.  57,  c.  112),  a  certified  copy  of  the  result  of  an 
election  as  to  local  option,  with  the  details  obtained  by  him  from  the 
returns  filed  with  him,  the  certificate  will  be  deemed  correct,  and  will  be 
upheld,  though  the  result  of  the  vote  has  never  been  determined  by  the 
town  board ;  and,  in  accordance  with  such  statement,  the  county  treasurer 
must  issue  or  withhold  a  liquor  tax  certificate* 

Certiorari  by  the  people,  on  the  relation  of  George  H.  Lasher,  against 
Hugh  Adair,  county  treasurer  of  Delaware  county,  and  E.  W.  (!^ullinan. 
State  Commissioner  of  Excise,  to  review  the  action  of  defendants  in 
refusing  to  issue  relator  a  liquor  tax  certificate.    Application  denied 

Eugene  E.  Howe,  for  relator. 

Wm.  E.  Schenck,  for  excise  department. 

Chas.  L.  Ashley,  for  Middletown  Anti-Saloon  League. 

GRANT,  J.  This  is  a  proceeding  under  section  28  of  the  Liquor  Tax 
Law  (Laws  1896,  p.  69,  c.  112),  to  review  the  action  of  the  county  treas- 
urer of  Delaware  county  in  refusing  a  liquor  tax  certificate  to  the  re- 
lator. 

The  relator  is  a  resident  of  the  town  of  Middletown  in  said  county, 
and  for  many  years  has  been  the  owner  of  a  hotel  in  said  town,  and 
engaged  therein  in  the  traffic  in  liquors  pursuant  to  a  liquor  tax  certifi- 
cate duly  issued  to  him. 

At  the  general  election  on  the  3d  day  of  November,  1903,  the  four 
propositions  mentioned  in  section  16  of  the  liquor  tax  law  were  submit- 
ted to  the  voters  of  said  town  in  the  four  election  districts  into  which 
the  town  is  divided.  In  three  of  the  districts  the  propositions  were 
canvassed  by  the  election  inspectors,  and  a  statement  of  the  result  filed 
with  the  town  clerk.  In  one  of  the  districts  no  canvass  was  made,  and 
all  the  ballots  containing  the  propositions  were  placed  in  a  sealed  pack- 
age and  marked  "Void  ballots."  On  the  6th  day  of  November,  1903, 
the  justices  of  the  peace  and  town  clerk  of  said  town  met  as  a  board  of 
town  canvassers.  They  did  not  canvass  the  excise  propositions,  but 
adopted  the  following  motion  or  resolution: 

"Motion  made  by  Mr.  Jackson  that  this  board  of  canvassers  omit  to  can- 
vasB  in  regard  to  the  local  option  questions  submitted  November  3,  1903,  viz. : 
Nob.  one,  two,  three,  and  four,  on  the  ground  that  this  board  doubts  its  right, 
and  holds  that  it  has  no  Jurisdiction  to  canvass  the  votes  upon  the  said  propo- 
sitions." 

After  the  passage  of  the  above  resolution  the  board  of  canvassers 
adjourned  sine  die,  and  did  not  thereafter  reconvene  or  canvass  the 
said  proposition. 
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On  the  9th  day  of  November,  1903,  the  town  clerk  filed  or  caused  to 
be  filed  with  the  county  treasurer  and  state  excise  department  the  fol- 
lowing certificate  or  statement : 

"Certified  Copy  of  the  Statement  of  the  Result  of  Vote  on  Local  Option 

QuestioDB. 

"Canvass  of  the  votes  cast  upon  the  questions  submitted  to  the  electors 
of  the  town  of  Mlddletown,  in  the  county  of  Delaware,  state  of  New  York, 
pursuant  to  the  provisions  of  section  16  of  the  liquor  tax  law,  at  the  town 
meeting  held  at  the  time  of  general  election  in  said  town  on  November  3d,  1903. 

"I.  The  whole  numt>er  of  afDrmatlve  votes  which  were  cast  for  Local 
Option  Question  No.  1  submitted  were 116 

'The  whole  number  of  n^ative  votes  which  were  cast  against  Local 
Option  Question  No.  1  submitted  were -. 339 

"11.  The  whole  number  of  affirmative  votes  which  were  cast  for  Local 
Option  Question  No.  2  submitted  were 86 

"The  whole  number  of  negative  votes  which  were  cast  against  Local 
Option  Question  No.  2  submitted  were 816 

"III.  The  whole  number  of  affirmative  votes  which  were  cast  for  Local 
Option  Question  No.  3  submitted  were 151 

"The  whole  number  of  negative  votes  which  were  cast  against  Local 
Option  Question  No.  3  submitted  were 277 

'*IV.  The  whole  number  6f  affirmative  votes  which  were  cast  for  Local 
Option  Question  No.  4  submitted  were 241 

^The  whole  number  of  negative  votes  which  were  cast  for  Local  Option 
Question  No.  4  submitted  were 297 

"There  were ballots  endorsed  'Objected  to  as  marked  for  identifica- 
tion' counted  and  included  in  the  foregoing  statement  of  result. 

**There  were  one  hundred  and  seventy  ballots  indorsed  rejected  as  'void'  not 
counted  and  included  in  the  foregoing  statement  of  result 

"We  certify  that  the  foregoing  statement  is  correct  in  all  respects. 
"Dated  Nov.  7th,  1903. 

"J.  K.  P.  Jackson  Refused  to  canvass  Justices  of  the 

"Will  Hubbell  vote  and  cannot  Peace  of  the  town 

"Sol  Mayes  thus  certify  of  Middletown,  N.  Y. 

"Marshall  H.  Dean, 
"Town  Clerk  of  the  Town  of  Middletown,  N.  T. 

"State  of  New  York,  County  of  Delaware,  Town  of  Middletown — ss. : 

"Middletown  Town  Clerk's  Office: 

"I,  Marshall  H.  Dean,  town  clerk  of  the  town  of  Middletown  aforesaid,  do 
hereby  certify  that  I  have  compared  the  foregoing  copy  of  the  statement  and 
return  of  the  votes  cast  on  the  questions  submitted  pursuant  to  the  provisions 
of  section  16  of  the  liquor  tax  law  at  the  town  meeting  of  the  town  of  Middle- 
town  held  at  the  time  of  general  election  in  said  town  November  3d,  1903,  and 
the  result  of  said  vote  on  said  questions  submitted,  with  the  originals  on  file 
in  this  office,  and  that  the  same  is  a  correct  transcript  thereof,  and  of  the 
whole  of  said  original  statement,  return  and  result. 

"Dated  November  7th,  1903.  Marshall  H.  Dean,  Town  Clerk." 

It  is  claimed  by  the  relator  that  the  statement  made  and  filed  by  the 
town  clerk  with  the  county  treasurer  and  excise  department  was  void 
and  of  no  effect,  as  it  was  made  and  filed  without  authority  of  law,  and 
is  not  such  a  certified  statement  of  the  result  of  the  vote  as  is  required 
by  the  liquor  tax  law.  The  relator  also  contends  that,  the  statement 
being  void  and  without  authority  of  law,  the  county  treasurer  should 
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have  Ignored  it  and  issued  to  him  a  liquor  tax  certificate.  The  relator 
now  asks  this  court  to  determine  that  the  application  for  the  liquor  tax 
certificate  was  denied  without  good  and  valid  reasons  therefor,  and  that 
under  the  provisions  of  the  Liquor  Tax  Law,  such  certificate  should  be 
issued  to  him,  and  asks  that  an  order  be  made  commanding  the  county 
treasurer  to  issue  tlie  same. 

The  questions  for  determination  upon  the  return  of  the  writ  are,  first, 
whether  or  not  such  application  was  denied  without  good  and  valid 
reasons  therefor,  and,  second,  whether  under  the  provisions  of  the  liquor 
tax  law  a  certificate  should  be  issued,  and  an  order  made,  commanding 
the  county  treasurer  to  issue  the  same. 

Section  16  of  the  Liquor  Tax  Law  provides: 

**That  a  certtfled  copy  of  the  statement  of  the  resnlt  of  the  vote  upon  each 
of  such  questions  submitted,  shall  immediately  after  such  submission  thereof 
be  filed  by  the  town  clerk  or  other  officer  with  whom  the  returns  of  the  town 
meetings  are  required  to  be  filed,  by  the  election  law  with  the  county  treas- 
urer of  the  county,"  etc. 

No  statement  of  the  result  of  the  vote  upon  the  questions  submitted 
was  ever  made  by  the  town  board,  acting  as  a  board  of  town  canvassers, 
and  no  certified  statement  of  the  result  of  the  vote,  upon  the  excise 
propositions,  in  said  town,  was  ever  made  and  filed,  excepting  the  state- 
ment or  certificate  hereinbefore  mentioned.  The  questions  involved 
in  this  case  are  to  some  extent  novel,  but,  so  far  as  the  issues  presented 
by  the  return  to  the  writ  are  concerned,  several  decisions  have  been 
made,  which,  at  least,  throw  some  light  upon  the  issues,  and  furnish 
a  guide  for  the  determination  of  the  case. 

The  case  of  People  ex  rel.  Leonard  v.  Hamilton,  42  App.  Div.  212, 
59  N.  Y.  Supp.  943,  was  an  appeal  from  an  order  of  the  county  judge 
of  Monroe  county,  in  a  case  involving  questions  similar  to  those  in- 
volved in  the  case  at  bar.  This  case  has  been  followed  by  the  courts 
in  this  and  adjoining  departments  upon  applications  of  this  character, 
where  the  questions  involved  related  to  the  sufficiency  of  the  statement 
or  certificate  filed  by  town  clerks  of  the  result  of  the  vote  upon  excise 
propositions.  In  that  case  the  town  clerk  filed  simply  a  statement  of 
the  vote  of  the  town  of  Ogden  in  the  county  of  Monroe,  showing  the 
vote  upon  the  four  propositions,  and  upon  the  application  of  the  relator 
refused  to  issue  the  same,  upon  the  ground  that  the  statement  aforesaid 
had  been  filed  with  him,  apprising  him  that  a  majority  of  the  qualified 
electors  of  the  town  of  Ogden  had  voted  against  the  granting  thereof. 
A  writ  of  certiorari  was  issued  by  the  county  judge,  and  upon  the  re- 
turn of  the  writ  it  was  held  that  the  statement  of  the  result  filed  by  the 
town  clerk  was  not  a  compliance  with  the  statute,  which  required  that 
a  "certified  copy  of  the  statement  of  the  result  of  the  vote,"  etc.,  should 
be  filed,  and  it  was  ordered  that  the  county  treasurer  issue  to  the 
relator  a  certificate,  unless  the  town  clerk,  within  five  days,  file  with 
the  county  treasurer  a  certified  copy  of  the  statement  of  the  result  of 
the  election,  from  which  it  shall  appear  that  such  liquor  tax  certificate 
cannot  be  lawfully  granted,  in  which  case  the  application  shall  be  re- 
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fused.  An  appeal  was  taken  to  the  Appellate  Division  of  the  Supreme 
Court,  Fourth  Department,  and  the  foregoing  decision  was  affirmed. 
Mr.  Justice  Spring,  writing  the  opinion  of  the  court,  in  which  all  con- 
curred, says: 

"The  statement  made  by  the  town  clerk  of  the  result  of  this  town  meeting 
unmistakably  apprised  the  treasurer  that,  at  a  town  meeting  held  on  the  7th 
day  of  March,  the  majority  of  the  votes  cast  on  question  4  was  decisively 
against  the  question  submitted,  giving  the  precise  vote  for  and  against  the 
proposition.  While  the  statement  so  made  is  not  technically  and  strictly  a 
•certified  copy'  of  the  return  of  the  town  meeting,  in  literal  detail  it  serves 
the  purpose  of  acquainting  the  treasurer  of  the  result  of  the  vote,  and  is  ade- 
quate Justification  for  his  action.  If  the  return  is  truthful  in  the  vital  part, 
that  is,  if  the  statement  of  the  result  of  the  town  meeting  is  correct,  then  it 
should  be*  upheld.  As  was  said  in  People  ex  rel.  Hirsh  v.  Wood,  148  N.  Y. 
147,  42  N.  B.  537:  *The  object  of  elections  is  to  ascertain  the  popular  will, 
and  not  to  thwart  it.  The  object  of  election  laws  is  to  secure  the  rights  of 
duly  qualified  electors,  and  not  to  defeat  them.*  The  contention  of  counsel 
for  the  relator,  that  this  statement  should  have  all  the  verity  of  a  certified 
copy  to  be  admissible  in  evidence,  fs  not  a  fair  test  of  its  import  The  right 
to  sell  liquors  depends  upon  the  vote,  not  upon  the  statement  The  statement 
Is  the  means  provided  in  the  act  to  get  the  information  of  the  result  of  the 
action  of  the  electors  to  the  officer  who  is  to  make  efiCective  their  intent. 
Presumptively  the  statement  is  correct  and  you  must  be  governed  by  it 
*  ♦  ♦  Irregularities  in  the  statement  will  not  be  invoked  to  defeat  the 
will  of  the  electors." 

This  case  was  followed  by  Mr.  Justice  Forbes  in  the  case  of  People 
ex  rel.  Smith  v.  Foster,  27  Misc.  Rep.  576,  68  N.  Y.  Supp.  674,  where 
a  similar  statement  was  filed  by  the  town  clerk ;  it  was  also  followed  by 
Mr,  Justice  Werner,  in  the  case  of  People  ex  rel.  Clint  v.  Hamilton, 
27  Misc.  Rep.  360,  68  N.  Y.  Supp.  959,  in  a  case  where  a  defective 
statement  had  been  filed  by  the  town  clerk.  In  all  of  these  cases  the 
statements  were  defective  and  not  in  compliance  with  the  requirements 
of  law,  but  it  was  held  the  effect  of  the  statements  was  to  apprise  the 
county  treasurer  of  the  result  of  the  vote  upon  the  excise  propositions. 
I  see  no  reason  why  these  decisions  are  not  controlling  in  the  case  at 
bar,  so  far  as  the  effect  of  the  statement  is  concerned. 

In  the  case  at  bar  the  certificate  is  something  more  than  a  mere  state- 
ment of  the  result.  Upon  its  face,  it  appears  to  be  a  detailed  statement 
of  all  that  is  required  by  the  liquor  tax  law ;  but  the  criticism  made  by 
the  relator  is  that  the  statement  is  false,  in  that  it  purports  to  be  a  state- 
men  of  a  result  which  was  never  ascertained  or  determined  by  the  town 
board.  It  is  apparently  true  that  no  result  was  ever  ascertained  and 
determined  by  the  town  board.  The  result  was  evidently  obtained  by 
the  town  clerk  from  the  returns  filed  with  him  by  the  election  inspectors 
of  the  town.  Upon  this  application  it  is  unnecessary  for  me  to  deter- 
mine which  was  the  correct  method ;  because  the  statement  filed,  being 
in  substantial  compliance  with  the  liquor  tax  law,  justified  the  county 
treasurer  in  refusing  to  issue  a  certificate. 

Upon  the  second  question  it  has  been  held  that  the  test  of  the  right 
to  a  liquor  tax  certificate  depends  upon  the  result  of  the  vote.  In  Peo- 
ple ex  rel.  Leonard  v.  Hamilton,  supra,  it  was  held  "that  the  test 
of  the  right  to  a  liquor  tax  certificate,  carrying  with  it  the  privilege  of 
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selling  intoxicating  liquors,  does  not  rest  with  jany  officer,  judicial  or 
ministerial,  but  with  the  electors  of  the  town.  Their  vote  is  to  deter- 
mine that  question.  *  *  *  The  act  requires  the  town  clerk  to 
make  a  statement  of  the  result  of  the  vote  to  the  county  treasurer.  This 
is  not  for  the  purpose  of  furnishing  evidence  for  use  in  the  courts ;  it 
is  to  advise  the  treasurer  of  the  result  of  the  vote.  If  the  return  made 
is  false,  the  remedies  for  its  correction  are  ample,  as  the  courts  are 
swift  to  undo  any  inadvertence  or  corrupt  error  which  tends  to  over- 
ride the  will  of  the  majority  as  expressed  lawfully  at  an  election.  But 
if  the  return  contains  the  requisite  information  .enabling  the  treasurer 
to  act,  then  that  must  be  his  guide." 

In  the  case  at  bar  the  return  shows  that  the  county  treasurer  refused 
a  liquor  tax  certificate  to  the  relator  upon  the  ground  the  statement  filed 
showed  an  apparent  majority  for  no  license  of  56.  This  statement  is 
not  controverted,  and  the  test  as  to  the  relator's  right  to  a  certificate 
must  depend  upon  this  result.  The  application  must  therefore  be 
denied,  without  costs  to  either  party,  and  an  order  may  be  entered  ac- 
cordingly. 

Application  denied,  without  costs. 
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(96  App.  DiY.  441.) 

STATE  BANK  OF  PIKE  ▼.  BROWN  et  aL 

(Supreme  Gourt,  Appellate  Division,  Fourth  Department    July  6,  1904.) 

L  Bank  Cashieb—Eicbezzlement— Action  on  Bond— Books  as  Evidence. 
The  books  of  a  bank  are  competent,  in  an  action  on  the  bond  of  ita  cash- 
ier, to  show  his  embezzlement,  and  the  amount  thereof;  it  being  shown 
that  all  the  entries  which  the  evidence  indicates  were  false  were  made  by 
him ;  it  being  proved  by  whom  the  entries  were  made  in  the  books,  and 
each  of  the  persons  who  made  entries  therein,  except  the  cashier,  who  was 
a  fugitive  from  justice ,  and  another,  who  was  dead,  having  testified  that 
the  entries  made  by  them  were  correct;  and  all  the  entries  made  by  de- 
ceased being  shown  to  have  been  made  in  the  regular  course  of  business, 
and  many  of  them  being  shown  to  be  correct. 

Appeal  from  Special  Term,  Wyoming  County. 
Action  by  the  State  Bank  of  Pike  against  George  M.  Brown  and  an- 
other.   From  a  judgment  for  plaintiff,  defendants  ►  appeal.    Affirmed. 

The  action  was  commenced  on  the  22d  day  of  April,  1897,  to  recover  the 
amount  alleged  to  have  been  embezzled  from  the  plaintiff  by  one  Earle  S. 
White  while  in  its  employ  as  cashier,  and  which  it  is  claimed  was  secured  to 
it  by  a  bond  executed  by  said  White  as  principal,  and  by  the  defendants  and 
two  others  as  sureties,  and  upon  which  this  suit  is  brought  The  action  was 
first  tried  in  June,  1897,  before  a  referee  duly  appointed  for  that  purpose, 
who  reported  in  favor  of  the  plaintiff  substantially  for  the  amount  demanded 
in  the  complaint,  and  judgment  was  entered  accordingly.  The  defendants  ap- 
pealed to  the  Aiq;>ellate  Division,  Fourth  Department,  where  such  Judgment 
was  in  all  things  affirmed.  29  App.  Div.  627,  52  N.  Y.  Supp.  1150.  From  such 
judgment  of  affirmance  the  defendants  appealed  to  the  Court  of  Appeals,  where 
the  same  was  reversed,  and  a  new  trial  ordered,  with  costs  to  appellants  to 
abide  event  165  N.  Y.  216,  59  N.  E.  1,  53  L.  R.  A.  513.  Thereupon  such  new 
trial  was  had,  and  resulted  in  the  judgment  from  which  this  appeal  is  taken. 

Argued  before  McLENNAN,  P.  L,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 
C.  S.  Cary,  for  appellants. 
G.  S.  Van  Gorder,  for  respondent 

McLENNAN,  P.  J.  The  plaintiff  is  a  banking  corporation  organ- 
ized on  the  12th  day  of  April,  1890,  pursuant  to  the  laws  of  this  state, 
and  on  said  date  took  over  the  entire  assets  and  business  of  the  private 
banking  firm  of  Adams,  Weed  &  Co.,  and  since  that  time  said  plaintiff 
has  been  conducting  a  regular  banking  business  in  the  village  of  Pike, 
Wyoming  county,  N.  Y.  One  Earle  S.  White  had  been  the  cashier  of 
Adams,  Weed  &  Co;,  and  upon  the  organization  of  the  plaintiff  was 
employed  in  the  same  position  with  it,  and  so  continued  until  August 
16,  1896,  during  which  time  he  had  principal  charge,  custody,  and 
control  of  plaintiff's  business,  books  of  account,  and  assets.  From  said 
12th  day  of  April,  1890,  until  January  2d,  1893,  the  plaintiff  had  no  se- 
curity for  the  faithful  discharge  of  the  duties  of  White  as  cashier ;  but 
on  said  last-mentioned  date  the  bond  following  was  executed  by  White 
as  principal,  and  by  the  defendants  and  two  others  as  sureties,  viz. : 

**Wherea8,  the  above-bounden  Earle  S.  White  has  been  elected  cashier  of 
The  State  Bank  of  Pike,  located  and  doing  business  in  the  Village  of  Pike,  N. 
Y.,  by  reason  whereof  divers  sums  of  money,  goods  and  chattels,  the  property 
of  said  bank,  will  come  into  his  hands. 
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"Now,  therefore,  the  condition  of  the  above  obligation  is  such  that  if  the 
said  Earle  S.  White,  his  executors  or  adminlsti-ators  or  assigns,  at  the  expira- 
tion of  his  term  of  office  upon  request  to  him  or  them  made,  shall  make  or 
give  unto  the  said  State  Banlc  of  Pike,  or  its  agents  or  attorney,  a  Just  and 
true  account  of  all  such  sums  of  money,  goods  or  chattels,  and  other  valuable 
things  as  have  come  into  his  hands,  charge  or  possession,  as  Cashier  of  the 
said  Bank,  and  shall  pay  over  and  deliver  to  his  successor  in  office,  or  such 
other  person  as  may  be  duly  authorized  to  receive  the  same,  all  such  sums  of 
money,  goods  and  chattels,  and  other  valuable  things  as  shall  appear  to  be  in 
his  hands  and  due  by  him  to  the  said  bank,  then  the  above  obligation  to  be 
void,  else  to  remain  in  full  force  and  virtue. 

"Signed  with  our  seals.  Dated  this  second  day  of  January,  1893  (one  thou- 
sand eight  hundred  and  ninety-three). 

"[Signedl  Earle  S.  White. 

"Henry  ^  White. 
'•W.  O.  Leland. 
-S.  N.  Wood. 
••George  M.  Brown." 

On  August  16, 1895,  White  ceased  to  be  cashier  for  the  plaintiff,  and 
left  the  village  of  Pike,  where  he  had  resided  during  all  the  times  in 
question.  He  remained  away  about  three  months,  and  upon  his  re- 
turn the  plaintiff — it  having  in  the  meantime  discovered  evidence  of 
his  alleged  defalcation  and  embezzlement — demanded  from  him  that 
he  account  with  it  as  cashier,  and  straighten  his  matters  with  it,  which 
he  refused  to  do,  and  has  never  since  done. 

The  plaintiff  claims,  as  appears  by  its  complaint  and  bill  of  particulars, 
that  while  White  was  its  cashier,  and  after  the  bond  above  set  forth  was 
executed,  he  embezzled  and  misappropriated  its  moneys,  and  therefore 
became  indebted  to  it  as  follows : 

Bills  discount  account $223  04 

In  sundry  ledger  account 361  08 

Certificates  of  deposit  account 1,283  00 

Total   $1,867  12 

Two  questions  are  presented  by  this  appeal :  First,  does  the  evidence 
fairly  tend  to  establish,-  as  against  the  defendants,  that  White,  their 
principal,  embezzled  and  misappropriated  the  funds  and  property  of  the 
plaintiff?  And  second,  if  so,  are  the  defendants  legally  liable  upon 
their  bond  for  the  amount  so  embezzled  and  misappropriated  ? 

As  to  the  first  question :  Concededly  there  is  no  evidence  tending  to 
show  that  while  White  was  cashier  he  took  any  particular  sum  belong- 
ing to  the  plaintiff,  and  appropriated  the  same  to  his  own  use.  In  the 
nature  of  things,  it  would  be  impossible  to  prove  such  a  transaction. 
Common  experience  demonstrates  that  the  bank  cashier  who  embezzles 
or-  defaults  does  not  pursue  that  course,  which  would  lead  to  sure 
and  immediate  detection,  but  instead  he  manipulates  the  entries  upon 
the  books  in  such  manner  that  his  embezzlement  or  defalcation  can  only 
be  discovered,  if  at  all,  by  a  detailed  and  exhaustive  examination  of  the 
books.  As  pointed  out  in  the  opinion  of  the  learned  referee,  an  ex- 
amination of  plaintiff's  books,  which  were  introduced  in  evidence,  very 
conclusively  shows  that  White  embezzled,  of  funds  belonging  to  it, 
an  amount  even  in  excess  of  that  for  which  judgment  was  awarded. 
As  to  "bills  discounted,"  it  appears  by  the  evidence  of  Mr.  George  H. 
Chase,  an  expert  bank  accountant,  that  he  made  a  thorough  examination 
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of  plaintiff's  books  covering  the  period  from  January  2,  1893,  when 
the  bond  in  question  was  executed,  to  August  15,  1895,  when  White 
ceased  to  be  plaintiff's  cashier.  The  witness  testified  that  on  said  last- 
mentioned  date,  as  appears  by  the  books  of  the  bank  and  by  the  daily 
statement  register,  which  was  in  the  handwriting  of  White,  plaintiff  had 
discounted,  and  should  have  had  on  hand,  bills  and  notes  amounting  to 
the  sum  of  $91,071.29,  whereas  in  fact  it  only  had  of  such  paper  $90,- 
848.25,  and  that  by  reason  thereof  the  plaintiff  sustained  loss  to  the 
amount  of  $223.04.  The  witness  also  points  out  several  false  entries 
in  said  account,  all  of  which  are  in  the  handwriting  of  White.  For 
instance,  under  date  of  February  25,  1895,  there  is  entered  on  the 
journal  in  White's  handwriting  a  charge  of  bills  discounted,  debtor  bal- 
ance, of  $76.72,  but  there  is  no  corresponding  entry  in  the  discount 
register.  In  each  instance  where  a  discrepancy  exists  in  such  account, 
the  false  entry  is  made  by  White.  The  testimony,  however,  does  not 
show  the  precise  item  or  items  which  made  up  the  total  deficiency  in 
the  amount.  That  was  only  arrived  at  by  an  examination  of  both  sides 
of  the  entire  account.  Again,  as  to  "certificate  of  deposit  account,"  the 
witness  testifies  that,  as  appears  by  said  account,  the  plaintiff,  through 
its  cashier.  White,  between  the  27th  day  of  September,  1893,  and  Feb- 
ruary 1,  1895,  both  inclusive,  issued  four  certificates  of  deposit,  aggre- 
gating $1,173,  and  that  White  twice  charged  the  plaintiff  with  the  pay- 
ment of  all  of  those  certificates.  To  illustrate :  Under  date  of  March 
12,  1894,  certificate  No.  2,158,  for  $100,  is  charged  as  having  been  paid 
on  that  date,  in  White's  handwriting.  Under  date  of  December  23, 
1894,  the  same  certificate  is  again  charged  as  having  been  paid,  and  also 
in  White's  handwriting.  The  same  is  true  as  to  each  of  the  other  three 
certificates.  Between  the  dates  mentioned,  White  made  false  footings 
and  entries  in  said  account  to  such  amount  that  the  total  amount  of  such 
account  of  which  the  plaintiff  was  defrauded  by  White  was  $1,283,  no 
part  of  which  White  has  accounted  for  or  paid  over  to  it.  It  appears 
that  substantially  all  the  false  entries  pertaining  in  any  manner  to  this 
account  were  in  White's  handwriting. 

With  reference  to  the  "sundry  ledger  account,"  which  was  principally 
kept  by  White,  it  appears,  as  shown  by  such  account,  that  on  August 
14, 1895,  the  plaintiff  owed  sundry  depositors  $12,359.80.  White  stat- 
ed the  amount  of  such  indebtedness,  in  his  own  handwriting,  to  be 
$11,998.72;  showing  a  discrepancy  of  $361.08,  which  amount  the  plain- 
tiff has  been  compelled  to  pay  to  the  parties  entitled  thereto.  With 
reference  to  this  account  it  is  true  that  the  specific  items  which  make 
up  the  deficiency  are  not  proved ;  but  White  made  the  false  entry  in  the 
daily  statement  register,  and,  as  said  by  the  learned  referee,  "evidently 
for  the  purpose  of  concealing  this  deficiency  and  forcing  a  balance." 
The  deficiencies  in  these  three  accounts,  with  interest  thereon,  make 
up  the  amount  of  damages  for  which  judgment  was  rendered  against 
the  defendants  under  their  alleged  obligation  upon  the  bond  in  question. 

It  is  urged  by  the  able  counsel  for  appellants  that,  even  although  the 
books  of  the  bank  would  have  been  competent  to  establish  its  claim 
against  White,  they  were  not  competent  to  establish  a  liability  against 
the  defendants  under  the  bond  in  suit.  It  is  fair  to  say  that  although 
many  of  the  entries  contained  in  the  books  were  made  by  White  person- 
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ally,  and  all  of  the  entries  which  the  evidence  indicates  were  false 
were  made  by  him,  many  entries  contained  in  said  books  were  made  by 
employes  of  the  plaintiff  other  than  White,  and  that  the  entries  or 
books,  as  a  whole,  were  considered  by  the  witnesses  in  reaching  the 
balances  which  they  did,  and  in  determining  the  amount  of  White's 
defalcation.  It  therefore  becomes  important  to  determine  whether  or 
not  the  books,  as  a  whole,  were  properly  received  in  evidence.  Upon 
the  former  trial  the  books  were  thus  received,  simply  upon  the  proof 
having  been  made  that  they  were  the  books  of  the  bank,  kept  in  the 
ordinary  way  and  in  the  regular  course  of  business.  This  was  held 
to  be  error  by  the  Court  of  Appeals.  165  N.  Y.  216,  59  N.  E.  1,  53  L. 
R.  A.  513,  supra. 

Upon  this  trial  the  plaintiff  proved  that  all  the  entries  made  in  his 
books  between  January  2,  1893,  the  date  of  the  bond,  and  August  15, 
1895,  when  White  ceased  to  be  its  cashier,  were  made  either  by  White, 
its  cashier,  Mr.  Van  Gorder,  its  president.  Miss  Franc  Banfield,  the 
bookkeeper,  Mr.  Clayton  A.  Metcalf,  its  teller,  or  Miss  Mainwaring, 
an  assistant  bookkeeper.  Each  of  such  employes  gave  evidence  to  the 
effect  that  the  entries  made  by  them  in  the  books,  respectively,  were 
correct,  except  White,  who  was  a  fugitive  from  justice  and  without  the 
jurisdiction  of  the  court,  and  Miss  Banfield,  who  was  dead  at  the  time 
of  the  trial ;  but  all  of  the  entries  made  by  her  were  shown  to  have  been 
made  in  the  regular  course  of  business,,  and  many  of  them  were  shown 
to  be  correct,  and,  in  addition,  it  was  proven  that  settlements  had  been 
made  from  the  books,  and  that  they  had  been  found  to  be  correct. 

As  we  interpret  the  opinion  of  the  Court  of  Appeals  upon  the  de- 
cision of  this  case,  such  proof  having  been  made,  the  books  were  com- 
petent evidence  as  against  the  defendants.  Upon  principle,  we  think 
it  ought  to  be  so  held,  else  the  giving  of  a  bond  by  a  bank  cashier 
for  the  purpose  of  protecting  the  bank  against  his  embezzlement  or 
defalcation  is  an  idle  ceremony. 

The  learned  referee,  in  the  opinion  written  by  him,  has  recited  with 
considerable  detail  the  evidence  which  supports  the  conclusion  that 
White  embezzled  and  misappropriated  the  funds  of  the  plaintiff  to  an 
amount  at  least  equal  to  the  sum  awarded  the  plaintiff  as  damages  by 
the  judgment  appealed  from,  and  with  such  conclusion  we  are  entirely 
satisfied.  The  referee  also  calls  attention  to  and  cites  the  authorities 
which,  in  our  judgment,  establish  that  the  plaintiff's  books,  under  the 
proofs  in  this  case,  were  competent  evidence  for  the  purpose  of  estab- 
lishing the  embezzlement  or  defalcation  of  White  as  against  the  defend- 
ants, and  also  to  the  authorities  which  hold  that,  under  the  circum- 
stances disclosed  by  the  evidence,  the  defendants  are  liable  to  the  plain- 
tiff for  the  amount  of  such  defalcation  or  embezzlement,  and  we  there- 
fore deem  it  unnecessary  to  farther  advert  to  the  testimony  or  to  such 
authorities.  Besides,  all  the  questions  now  presented  were  before  the 
Court  of  Appeals  when  the  former  appeal  was  considered  by  that 
court,  and  we  think  it  should  be  assumed  that,  if  the  learned  court  were 
of  the  opinion  that  upon  the  merits  the  plaintiff  could  not  succeed,  it 
would  have  so  indicated,  and  not  have  reversed  the  judgment  solely  up- 
on the  ground  of  error  in  the  admission  of  evidence.  At  all  events,  we 
are  of  the  opinion  that  the  error  pointed  out  by  the  Court  of  Appeals 
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as  hzving  been  committed  upon  the  former  trial  has  been  fully  obviated 
upon  this  trial,  and  that  the  record  of  the  trial  now  presented  is  free 
from  error  prejudicial  to  the  defendants,  and  that  upon  the  merits  the 
plaintiff  is  entitled  to  recover,  and  therefore  that  the  judgment  appealed 
from  should  be  affirmed,  with  costs. 
Judgment  affirmed,  with  costs.    All  concur. 


GAUNTLETT  et  aL  ▼.  CAMERON  et  al 
(Supreme  Court,  Appellate  Division,  Third  Department    June  30,  1904.) 

L  PLKDOBS— ENFOBCXIOCNT— PbOCEEDS  and  ST7BFLX78. 

In  a  suit  by  a  trustee  to  foreclose  the  pledge  of  certain  securities,  and 
to  procure  a  determination  of  conflicting  claims  to  ^e  surplus,  involying 
the  ownership  of  certain  stock,  eyidence  considered,  and  held  insufficient 
to  sustain  a  finding  that  the  certificate  was  assigned  to  plaintiff  by  a  claim- 
ant as  an  independent  and  subsequent  collateral  as  surety  for  the  debtors, 
and  that  he  was  entitled  to  a  superior  equity  in  the  distribution  of  the 
surplus. 

Houghton,  J.,  dissenting. 

Appeal  from  Special  Term,  Tompkins  County. 

Action  by  John  C.  Gauntlett,  as  trustee  for  Mary  C.  Gauntlett  and 
others,  against  Frederick  W.  Csuneron,  as  assignee,  and  others,  to 
foreclose  a  pledge  of  securities,  and  to  procure  a  determination  of  con- 
flicting claims  to  the  surplus.  From  a  judgment  in  favor  of  plaintiff, 
defendants  appeal.    Reversed. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHESTER, 
and  HOUGHTON,  JJ. 

J.  M.  Lawson  (Judson  S.  Landon  and  Robert  J.  Landon,  of  counsel), 
for  appellant  Cameron. 

George  A.  Strong  (S.  D.  Halliday,  of  counsel),  for  appellant  White- 
head. 

William  Nelson  Noble,  for  respondent  John  C.  Gauntlett. 

Bissell,  Carey  &  Cooke  (Martin  Carey  and  James  McC.  Mitchell,  of 
counsel),  for  respondent  Frank  S.  McGraw. 

CHASE,  J.  Defendants  Henry  Patton  and  David  H.  Patton  for 
several  vears  prior  to  May  8,  1893,  were  copartners  doing  business 
principally  as  wholesale  dealers  in  lumber.  The  defendant  Thomas  H. 
McGraw  had  for  many  years  prior  to  that  date  been  engaged  as  a  man- 
ufacturer and  wholesale  dealer  in  lumber.  Said  Henry  Patton  and 
Thomas  H.  McGraw  had  for  many  years  been  personal  friends,  and 
each  had  great  confidence  in  the  other.  The  business  dealings  of 
Patton  &  (5).  and  of  said  Thomas  H.  McGraw  resulted  in  many  finan- 
cial transactions  between  them,  and  they  also  respectively  became 
fmanciallv  interested  in  numerous  other  business  enterprises  which  they 
promoteci  and  controlled.  The  partnership  and  said  Thomas  H.  Mc- 
Graw each  made  and  indorsed  notes  for  the  accommodation  of  the 
other.  There  were  a  large  number  of  such  accommodations,  and  many 
renewals  thereof.  They  became  equally  interested  in  the  stock  of  the 
89N.Y.S.— 26 
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following  corporations,  viz. :  The  Adirondack  Timber  &  Mineral  Com- 
pany, the  Trenton  Falls  Lumber  Company,  and  the  Beaver  River  Lum- 
ber Company;  and  they  also  became  interested  in  an  undivided  one- 
fifth  part  of  township  No.  6,  called  "Sobriety,"  in  John  Brown's  tract, 
in  the  state  of  New  York.  On  said  May  8,  1893.  according  to  the 
stockbook  of  said  corporations,  said  Patton  &  Co.,  either  in  their  part- 
nership name  or  in  the  name  of  said  Henry  Patton,  and  said  Thomas  H. 
McGraw  each  had  1,150  shares  of  the  stock  of  the  Adirondack  Timber 
&  Mineral  Company,  and  562 >^  shares  of  the  stock  of  Trenton  Falls 
Lumber  Company,  and  126  shares  of  the  stock  of  the  Beaver  River 
Lumber  Company.  The  stock  of  Thomas  H.  McGraw  in  the  Adiron- 
dack Timber  &  Mineral  Company  was  represented  by  certificate  No. 
23,  which  was  issued  to  him  September  13,  1890.  Early  in  May,  1893, 
among  other  notes  outstanding,  were  notes  aggregating  $160,000  made 
by  Patton  &  Co.  to  the  order  of  Thomas  H.  McGraw,  and  indorsed  by 
him.  These  notes  were  soon  to  become  due,  and  the  financial  condi- 
tion of  the  obligors  thereon  and  the  stringency  of  the  money  market 
at  that  time  were  such  that  said  notes  could  not  be  paid,  and  said 
obligors  were  apprehensive  that  the  notes  could  not  be  renewed.  It  is 
claimed  by  the  appellant  Cameron,  as  assignee,  that  Thomas  H.  Mc- 
Graw was  the  principal  and  primary  debtor  on  all  of  these  notes,  and 
that  Patton  &  Co.  were  sureties  thereon  only.  They  were  both  liable 
to  the  owners  of  said  notes,  and  both  were  anxious  to  obtain  a  loan  for 
the  purpose  of  paying  said  notes  so  outstanding.  A  few  days  before 
May  8,  1893,  Thon^is  H.  McGraw  and  his  brother,  the  defendant 
Frank  S.  McGraw,  went  to  the  plaintiff,  at  Ithaca,  and  plaintiff's  testi- 
mony as  to  the  interview  is  as  follows : 

"Mr.  Tbomas  McGraw  and  Frank  McGraw  came  here,  and  Tom  said  he  had 
a  lot  of  paper  out  with  Patton — mixed  with  Patton's.  I  didn't  understand, 
hardly,  but  It  was  their  paper,  and  he  wanted  to  borrow  money.  He  wanted 
ready  money.  The  banks  had  refused  to  discount,  and  he  had  paper  coming 
due,  and  he  wanted  money.'* 

Plaintiff  was  acting  for  Joseph  W.  McGraw  and  Georgia  Curtiss, 
and  for  Letty  Gauntlett,  his  wife,  a  brother  and  sisters  of  Thomas  H. 
McGraw  and  Frank  S.  McGraw.  Said  Joseph  W.  McGraw  was  at 
Washington,  and  he  was  telegraphed  for,  and  came  to  Ithaca.  The 
brothers  and  sisters,  with  the  exception  of  Mrs.  Curtiss,  were  thus  in 
consultation  in  the  interest  of  Thomas.  Henry  Patton  was  then  tele- 
graphed for  at  Albany  to  explain  in  regard  to  the  value  of  the  stock 
of  the  three  lumber  companies.  He  came  in  response  to  the  telegram, 
and  stated  what  he  thought  would  be  the  future  of  the  properties  of 
said  corporations.  A  letter  was  then  written  to  Georgia  Curtiss,  of 
which  the  following  is  a  copy : 

"Ithaca,  May  6th,  1893. 

"My  dear  Sister :  Mr.  Patton  has  been  on  to  explain  to  us  the  situation  rel- 
ative to  Thomas'  financial  standins?.  Toiu  owes  one  hundred  forty-five  thou- 
sand dollars  ($145,000)  payable  within  six  months,  $60,000  May,  $60,000  June, 
$35,000  In  July.  He  is  unable  to  take  care  of  this  paper  and  in  order  to  keep 
him  from  failing  we  must  furnish  the  above  amount  or  all  will  be  lost  Let- 
tie  provides  for  $70,000  to  convert  New  York  Central  stock;  Will,  $25,000; 
will  you  furnish  $50,000  to  make  the  necessary  amount?  We  have  weighed 
this  matter  fully  and  believe  this  the  only  course  to  pursue.    Mr.  Patton  joins 
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in  giving  OS  secoiity  amounting  upwards  of  1900,000  consisting  of  certificates 
as  follows:  2,d00  shares  at  eighty,  |184,000;  Sobriety,  $25,000;  Trenton  Falls 
certificate,  Henry's  66,250,  Tom's  56,250.  Beaver  River  stock  actual  value  70,- 
62i  total  $392,124.  This  security  Is  good  and  we  all  believe  this  will  all  come 
out  aU  right" 

This  letter  was  signed  by  Lettie  Gauntlett  and  Joseph  W.  McGraw. 
Thomas  H.  McGraw  and  Frank  S.  McGraw  took  the  letter,  and  immedi- 
ately went  to  Bay  City,  Mich.,  where  Georgia  Curtiss  resided,  to  ob- 
tain her  consent  to  the  loan.  They  obtained  her  consent,  and  she  added 
her  signature  to  the  letter.  Thomas  H.  McGraw  and  Frank  S.  Mc- 
Graw returned  to  Ithaca  May  8th,  and  an  instrument  was  prepared 
as  follows : 

"j^ereas,  we,  Thomas  H.  McGraw,  of  Saratoga  Springs,  and  Fatten  &  Ck). 
of  Albany,  N.  T.,  are  justly  indebted  to  Georgia  Curtiss,  Lettie  Gauntlett  and 
J.  W.  McGraw  In  the  sum  of  one  hundred  and  forty-five  thousand  dollars, 
money  loaned  us  this  day,  and  evidenced  by  fifteen  promissory  notes  dated 
tills  day  for  five  thousand  dollars  each,  and  seven  promissory  notes  dated  this 
day  for  ten  thousand  dollars  each,  all  payable  to  John  C.  Gauntlett  as  trustee 
for  said  Curtiss,  Gauntlett  and  McGraw  of  Ithaca,  N.  Y.; 

"Now  as  collateral  security  to  said  notes,  and  the  better  to  secure  said  in- 
debtedness to  them,  we  have  deposited  with  said  John  C.  Gauntlett,  as  trustee 
and  do  assign  hereby  to  him  the  following  property,  to  wit: 

"(1)  2,300  shares  of  the  Adirondack  Timber  &  Mineral  Company  of  the  par 
value  of  $100  each,  as  evidenced  by  stock  certificates  Nos.  19,  20.  21  and  23. 

"(2)  1,125  shares  of  the  Trenton  Falls  Lumber  Company  of  the  par  value  of 
|100  each  as  evidenced  by  stock  certificates  Nos.  8  and  9. 

"(3)  252  shares  of  the  Beaver  River  Lumber  Company  of  the  par  value  of 
$100  each  as  evidenced  by  certificates  Nos.  7  and  8;  also, 

*'(4)  An  undivided  one-fifth  part  and  interest  of,  in,  and  to  township  No.  6, 
called  Sobriety,  In  John  Brown's  tract  in  the  State  of  New  York,  for  which  we 
have  this  day  given  to  said  John  C.  Gauntlett  as  trustee,  a  deed. 

'*In  case  of  default  In  the  payment  of  said  notes  or  any  of  them,  the  said 
John  €.  Gauntlett  as  trustee  is  hereby  authorized  and  empowered  to  sell  of 
said  property,  sufficient  to  realize  the  full  amount  of  the  notes  in  default,  and 
this  he  may  do  at  either  public  or  private  sale,  first  deducting  from  the  pro- 
^'eeds  of  sale,  all  expenses  of  collection  and  sale,  and  then  applying  and  credit- 
ing the  remainder  to  the  payment  of  said  notes.  Upon  payment  of  all  of  said 
notes  in  full,  said  property  is  to  be  reassigned  and  delivered  to  the  original 
owners. 

"Dated  May  8,  1893." 

It  was  signed  by  Thomas  H;  McGraw,  and  certificate  No.  23,  for 
1,150  shares  of  the  stock  of  the  Adirondack  Timber  &  Mineral  Com- 
pany, was  delivered  to  the  plaintiff  as  trustee.  On  such  certificate  was 
an  assignment  of  the  same  from  Thomas  H.  McGraw  to  Frank  S. 
McGraw,  dated  November  19,  1900,  and  accompanying  said  certificate 
was  an  instrument,  signed  by  Frank  S.  McGraw,  as  follows : 

"For  value  received,  I,  Frank  S.  McGraw,  of  Buffalo,  N.  Y.,  hereby  assign 
and  transfer  to  John  C.  Gauntlett  of  Ithaca,  N.  Y.  as  trustee  for  Georgia  Cur- 
tias  and  Lettie  Gauntlett  and  J.  W.  McGraw,  the  stock  named  in  the  annexed 
certificate,  as  collateral  security  for  the  payment  of  certain  promissory  notes 
of  Thomas  H.  McGraw  and  Patton  &  Co.,  mentioned  in  a  writing  dated  this 
day  and  signed  by  said  Thomas  H.  McGraw  upon  the  conditions  and  for  the 
purposes  specified  in  said  writing,  held  by  John  C.  Gauntlett  as  trustee. 

"Dated  May  8th,  1893." 


Henry  Patton  was  then  in  Albany,  and  Thomas  H.  McGraw  took 
the  instrument  assigning  the  collateral,  and  went  to  Albany  to  obtain 
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the  signature  of  Patton  &  Co.  Henry  Patton  signed  it  in  the  firm 
name,  and  joined  with  Thomas  H.  McGraw  in  making  22  joint  and  sev- 
eral promissory  notes,  on  which  and  one  other  similar  note,  subsequent- 
ly executed,  plaintiff  advanced  $149,221.46,  which  was  used  in  paying 
other  notes,  as  stated.  Henry  Patton  forwarded  the  collateral  owned 
by  Patton  &  Co.  to  the  plaintiff,  and  Thomas  H.  McGraw  subsequently 
sent  to  the  plaintiff  the  stock  of  the  Trenton  Falls  Lumber  Company 
and  Beaver  River  Lumber  Company  standing  in  his  name,  and  a  deed 
was  executed  to  the  plaintiff,  as  trustee,  of  the  interest  in  the  Sobriety 
tract.  Subsequently  the  interest  in  the  Sobriety  tract  of  land  was  sold, 
and  from  the  proceeds  of  such  sale,  and  from  dividends  received  on  stock 
of  the  Adirondack  Timber  &  Mineral  Company,  the  said  notes  to  the 
plaintiff,  with  interest  thereon,  were  fully  paid,  and  there  remained  a 
surplus  in  the  hands  of  the  plaintiff.  This  action  was  brought  before 
said  notes  were  fully  paid  to  foreclose  the  pledge  of  securities,  and  to 
procure  a  determination  of  the  conflicting  claims  of  the  appellants  and 
the  respondent  Frank  S.  McGraw  to  the  surplus. 

The  decision  and  judgment  of  the  trial  court,  so  far  as  material  here, 
awards  to  said  Frank  S.  McGraw  the  certificate  for  1,150  shares  of  the 
stock  of  the  Adirondack  Timber  &  Mineral  Company  received  by  the 
plaintiff  in  place  of  said  certificate  No.  23,  and  also  provides  that  the 
remaining  collateral  in  the  hands  of  the  plaintiff  be  sold,  and  that  from 
the  proceeds  thereof,  added  to  the  cash  surplus  in  the  plaintiff's  hands, 
said  Frank  S.  McGraw  be  paid  a  sum  equivalent  to  the  aggregate  of 
all  the  dividends  declared  and  paid  since  May  8,  1893,  on  the  1,150 
shares  of  Adirondack  Timber  &  Mineral  Company  stock  originally 
represented  by  certificate  No.  23,  with  interest  on  the  amount  of  each 
separate  dividend  from  the  date  of  declaration  and  payment  of  each, 
and  also  the  sum  of  $4,878.76,  being  the  proceeds  of  an  interest  which 
the  court  found  that  the  said  Frank  S.  McGraw  had  in  the  lands  so 
deeded  to  the  plaintiff  as  trustee.  It  is  from  that  portion  of  the  judg- 
ment which  finds  that  the  said  1,150  shares  of  the  stock  of  the  Adiron- 
dack Timber  &  Mineral  Company  were  held  by  the  plaintiff  as  surety 
for  the  debt  of  both  Thomas  H.  McGraw  and  Patton  &  Co.,  and  that 
the  said  Frank  S.  McGraw  is  entitled  to  a  superior  equity  in  the 
distribution  of  the  surplus  by  reason  thereof,  that  the  appeals  are  taken. 

We  do  not  think  that  this  case  presents  any  intricate  questions  of 
either  law  or  fact.  There  is  no  material  dispute  in  regard  to  the  princi- 
ples of  equity  applicable  to  any  state  of  facts  that  can  be  found  from  the 
record.  The  important  question  of  fact  underlying  all  other  questions 
in  this  case  is  whether  Frank  S.  McGraw,  as  the  owner  of  1,150  shares 
of  stock  of  the  Adirondack  Timber  &  Mineral  Company,  assigned  the 
same  to  the  plaintiff  as  a  distinct  and  independent  additional  collateral 
to  the  loan,  and  as  surety  for  both  Thomas  H.  McGraw  and  Patton 
&  Co.,  or  whether  he  loaned  such  stock  to  his  brother  Thomas  H. 
McGraw,  and  assented  to  his  using  and  treating  said  stock,  as  between 
himself  and  said  Patton  &  Co.,  as  his  sole  and  absolute  property.  If 
he  did  assent  to  such  stock  being  treated  as  the  sole  and  absolute  prop- 
erty of  Thomas  H.  McGraw,  then  the  court,  in  distributing  the  surplus, 
should,  as  between  Frank  S.  McGraw  and  the  representative  of  Pat- 
ton &  Co.,  continue  to  so  treat  the  same.    Henry  Patton  was  the  vice 
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president  of  the  Adirondack  Timber  &  Mineral  Company,  and  Thomas 
H.  McGraw  was  a  director  thereof.  Certificate  No.  23,  for  1,160  shares 
of  said  stock,  had  been  issued  to  Thomas  H.  McGraw,  and  remained 
on  the  books  of  the  company  in  his  name,  and  he  was  the  apparent  own- 
er thereof.  The  dividends  declared  on  the  stock  of  this  company  were 
not  declared  from  the  profits  in  the  conduct  of  a  business  in  the  or- 
dinary way,  but  from  the  proceeds  of  the  sale  of  lands  and  timber; 
each  dividend  taking  a  portion  of  the  capital  of  the  corporation.  Each 
dividend  reduced  the  capital  for  which  the  stock  itself  was  issued. 
Between  the  time  when  said  stock  was  issued  and  the  8th  day  of  May, 
1903,  several  dividends  had  been  paid  to  said  Thomas  H.  McGraw 
on  said  stock,  and  no  protest  seems  to  have  been  made  by  Frank  S. 
McGraw  to  Thomas'  receiving  and  treating  the  same  as  his  individual 
property.  The  dividends  on  said  stock  after  the  same  was  transferred 
to  the  plaintiff,  and  until  new  stock  was  thereafter  issued  in  the  name 
of  the  plaintiff  as  trustee,  were  paid  to  Thomas  H.  McGraw,  or  upon  his 
order.  Thomas  H.  McGraw  paid  to  the  plaintiff,  as  trustee,  the 
amount  actually  received  by  him  during  such  time  from  said  dividends, 
but  the  amount  paid  on  the  orders  of  said  Thomas  H.  McGraw, 
amounting  to  $6,325,  seems  never  to  have  been  transferred  to  the 
plaintiff.  It  does  not  appear  that  said  Frank  S.  McGraw  ever  made  any 
claim  to  said  dividends,  or  offered  any  suggestions  in  regard  to  the 
same.  Henry  Patton,  who  was  the  active  participant  in  these  matters 
for  Patton  &  Co.,  testified  that  he  knew  that  said  certificate  No.  23 
stood  in  the  name  of  Thomas  H.  McGraw,  and  that  he  believed  that  said 
Thomas  was  the  owner  of  the  same,  and  that  the  said  Thomas  and 
the  firm  of  Patton  &  Co.  were  equally  interested  in  said  corporation ; 
that  he  knew  that  Thomas  intended  to  put  up  the  stock  so  owned,  or 
which  he  believed  was  owned,  by  said  Thomas,  as  collateral  to  the 
proposed  loan  from  the  plaintiff ;  that  at  the  time  he  went  to  Ithaca  to 
explain  in  regard  to  the  value  of  the  stock  in  the  lumber  companies,  or 
before  that  time,  Thomas  had  asked  him  if  he  would  be  willing  to  put 
up  his  securities  with  him  (Thomas),  and  that  he  had  assented  thereto ; 
that  there  never  had  been  the  slightest  suggestion  that  Frank  S. 
McGraw  owned  said  stock  or  had  any  interest  therein ;  that,  in  case  he 
had  known  that  Thomas  was  not  the  owner  of  said  stock,  he  would 
not  have  assigned  his  stock  as  collateral  to  said  notes ;  that  he  would, 
under  the  circumstances,  have  preferred  them  to  have  failed  in  business, 
in  preference  to  putting  up  as  collateral  to  such  loans  an  amount  in 
excess  of  the  collaterals  furnished  by  Thomas.  This  evidence  of 
Henry  Patton  is  wholly  uncontradicted.  Apart  from  the  formal  trans- 
fer made  by  Frank  S.  McGraw  to  the  plaintiff,  without,  so  far  as  ap- 
pears, the  knowledge  of  any  other  person,  the  record  does  not  disclose 
a  single  act  or  word  on  the  part  of  Frank  S.  McGraw  indicating^  that 
he  made  any  claim  to  the  ownership  of  said  certificate  No.  23.  When 
Frank  S.  McGraw  and  Thomas  went  to  Bay  City,  Mich.,  to  get  the  con- 
sent of  Mrs.  Curtiss  to  the  loan,  it  was  stated  in  the  letter  carried  by 
them  tfiat  "Mr.  Patton  joins  in  giving  us  security,"  but  nothing  was 
said  therein  or  at  any  time  about  Frank  S.  McGraw  joining  in  securing 
the  loan.  Said  letter  mentions  as  a  part  of  a  proposed  security  the 
2,300  shares  of  Adirondack  Timber  &  Mineral  Company  stock,  without 
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saying  a  word  about  any  one  other  than  Thomas  and  Patton  &  Co. 
being  interested  therein,  or  in  any  part  thereof. 

The  assignment  of  collateral  on  the  part  of  Thomas  H.  McGraw  and 
Patton  Si  Co.,  which  is  dated  May  8,  1893,  was  prepared  in  the  ab- 
sence of  Patton.  Frank  S.  McGraw  was  an  active  participant  in  ar- 
ranging for  the  loan,  and  familiar  with  the  instrument  assigning  the 
collateral.  This  instrument,  although  executed  by  both  Thomas  H. 
McGraw  and  Patton  &  Co.,  is,  so  far  as  the  assigning  of  the  stock  is 
concerned,  a  several  contract  of  the  parties  thereto.  There  is  no  claim 
that  Thomas  H.  McGraw  had  any  interest  in  the  stock  standing  in  the 
name  of  Henry  Patton,  or  that  Henry  Patton  or  Patton  &  Co.  had  any 
interest  in  the  stock  standing  in  the  name  of  Thomas  H.  McGraw.  The 
instrument  was  signed  by  Thomas  H.  McGraw  with  the  knowledge  of 
Frank  S.  McGraw,  as  appears  by  the  assignment  of  Frank  S.  McGraw 
to  the  plaintiff,  in  which  he  refers  to  it,  and  says,  "A  writing  dated  this 
day  and  signed  by  said  Thomas  H.  McGraw  upon  the  conditions  and 
for  the  purposes  specified  in  said  writing."  The  instrument  so  signed 
by  Thomas  H.  McGraw  was  taken  to  Albany  for  the  signature  of 
Patton  &  Co.,  and  was  signed  by  them.  It  assumes  that  Thomas  H. 
McGraw  and  Patton  &  Co.,  or  one  of  them,  is  the  owner  of  the  stock 
therein  described,  and  thus  Frank  S:  McGraw  and  Thomas  H.  McGraw 
said  to  Patton  &  Co.  that  the  stodc  was  being  assigned  in  accordance 
with  Patton  &  Co.'s  understanding  of  the  title  thereto.  It  stands  un- 
disputed that,  if  Frank  S.  McGraw  or  any  other  person  had  communi- 
cated to  Patton  &  Co.  that  the  truth  in  regard  to  the  ownership  of  said 
certificate  No.  23  was  in  exact  contradiction  of  the  evidence  before 
Patton  &  Co.  when  the  contract  was  consummated  by  them,  it  would  not 
have  been  so  consummated.  The  assignment  by  Frank  S.  McGraw 
to  the  plaintiff  was  not  an  original  and  primary  contract  transferring 
collateral  to  the  plaintiff,  but  simply  a  confirmation  of  what  had  al- 
ready been  done  or  was  about  to  be  done.  All  of  the  letters  and  docu- 
ments contained  in  the  record,  so  far  as  they  affect  the  question,  bear 
out  the  claim  of  the  appellant  Cameron  that  the  respondent  Frank  S. 
McGraw  intentionally  allowed  his  brother  to  treat  said  stock  certificate 
No.  23  as  his  own.  The  findings  of  the  trial  court  to  the  effect  that  said 
certificate  No.  23  was  assigned  to  the  plaintiff  by  Frank  S.  McGraw  as 
a  distinct,  independent,  and  subsequent  collateral,  as  surety  for  Thomas 
H.  McGraw  and  Patton  &  Co.,  is  against  the  weight  of  evidence.  We 
think  that  there  should  be  a  new  trial  of  this  action. 

The  judgment,  so  far  as  appealed  from,  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  each  of  appellants,  payable  out  of  the 
fund,  to  abide  the  event.  All  concur,  except  HOUGHTON,  J.,  dis- 
senting. 

HOUGHTON,  J.  (dissenting).  I  think  the  judgment  should  be 
modified,  rather  than  reversed.  There  is  no  evidence  to  contradict  th*" 
fact  that  Frank  S.  McGraw  was  the  real  owner  of  the  1,150  shares  of 
stock  of  the  Adirondack  Timber  &  Mineral  Company,  represented  by 
certificate  No.  23.  By  his  assignment  of  this  stock  to  the  plaintiff  to 
secure  the  notes  of  Thomas  H.  McGraw  and  Patton  &  Co.,  he  submit- 
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ted  it,  and  the  dividends  accruing  on  it,  to  the  payment  of  those  notes. 
I  cannot  see  that  he  committed  a  fraud  on  Patton  '&  Co.  by  not  inform- 
ing them  that  he,  instead  of  Thomas  H.,  was  the  owner  of  the  stock. 
Nor  do  I  think  that  he  is  now  estopped,  as  against  them,  from  claiming 
ownership  thereof.  So  far  as  he  was  concerned,  Thomas  H.  and 
Patton  &  Co.  were  joint  and  several  debtors,  and  he  pledged  his  stock 
upon  the  condition  and  for  the  purposes  specified  in  the  security  agree- 
ment signed  by  them.  When  the  notes  had  been  paid,  Frank  S.  was 
entitled  to  the  return  of  such  of  his  stock  as  was  unnecessary  to  satisfy 
the  pledge.  The  most,  it  seems  to  me,  that  can  be  done,  is  to  modify 
the  judgment  by  reversing  that  part  of  it  which  directs  return  to  him  of 
the  dividends  on  the  stock  which  have  been  applied  to  payment  of  the 
notes.  I  doubt  if  he  is  entitled  to  any  superior  equities,  as  against 
Patton  &  Co.,  which  justify  a  return  to  him  of  any  part  of  his  collateral 
which  has  actually  been  applied  in  payment  of  the  indebtedness.  If 
Patton  &  Co.  had  known  all  the  facts,  possibly  their  unused  collateral 
could  be  appropriated  towards  full  reimbursement  of  Frank  S. ;  but, 
even  without  knowledge,  they  are  not  entitled  to  an  appropriation  of 
his  stock  to  satisfy  any  equities  they  may  have  against  Thomas  H. 
The  stock  was  never  pledged  for  any  such  purpose. 
I  dissent  from  a  reversal,  and  vote  for  the  modification  indicated. 


MUTUAL  MILK  ft  CREAM  CO.  v.  TIBTJEN. 
(Supreme  Court,  Special  Term,  New  York  County.    April,  1904.) 

1.  REQT7E8TB  FOB  FlNDINGS—DlSPOdlTION  BT  COUBT— NOTATION. 

There  Is  no  requirement,  as  proyided  by  Code  Civ.  Proc.  S  1023,  for  the 
conrt's  noting  in  the  margin  of  requests  for  findings  and  rulings  the  man- 
ner in  which  they  have  been  disposed  of,  such  section,  repealed  by  Laws 
1804,  p.  1719,  c.  688,  not  having  been  restored  by  the  amendment  of  1903 
to  section  1022,  which  only  repealed  the  innovation  introduced  by  the 
amendment  of  1894  to  section  1022  of  allowing  a  decision  to  state  *'con- 
dsely  the  grounds  on  which  the  issues  have  been  decided." 

Action  by  the  Mutual  Milk  &  Cream  Company  against  Dietrich  Tiet- 
jen.    Defendant  makes  request  for  findings  and  rulings.    Denied. 
Felix  H.  Levy,  for  plaintiff. 
T.  Homer  Hildreth  (James  C.  Delaman,  of  counsel),  for  defendant. 

GIEGERICH,  J.  Decision  settled  and  delivered  to  the  clerk. 
Let  an  engrossed  copy  be  made  and  presented  for  signature.  The 
attorney  for  the  defendant  has  submitted  certain  written  requests  for 
findings  of  fact  and  ruling^  upon  questions  of  law  which  he  insists 
should  be  made.  These  have  been  presented  under  an  erroneous  theory 
that  the  practice  relative  to  requests  to  find,  as  formerly  established 
by  section  1023  of  the  Code  of  Civil  Procedure,  was  restored  when  sec- 
tion 1022  was  re-enacted  in  1903  substantially  in  its  original  form. 
It  will  be  seen,  however,  upon  examination,  that  section  1023  was  re- 
pealed by  chapter  688,  p.  1719,  Laws  1894,  and  that  it  was  not  restored 
by  the  amendment  of  1903  to  section  1022,  which  amendment  only  re- 
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pealed  the  innovation  introduced  by  the  amendment  of  1894  of  allow- 
ing a  decision  to  state  "concisely  the  grounds  upon  which  the  issues 
have  been  decided,"  and  practically  restored  that  section  to  its  original 
form.  Section  1023  was  not  re-enacted  nor  restored,  however,  and 
there  is  now  no  requirement  that  the  court  note  in  the  margin  of  the 
requests  or  statement  of  propositions  the  manner  in  which  they  have 
been  disposed  of,  and  I  can  discover  no  exceptional  features  in  this 
case  which  would  render  it  useful  to  depart  from  the  regular  practice 
now  prevailing. . 


EARLY  V.  KORN  et  al. 

(Snpreme  Court,  Special  Term,  Erie  County.    May,  1903.) 

!•  Decedents'  Estates— JuDoicENTa  Against— Subjecting  Real  Estate  to 
Payment— JuBisDicTioN  of  Subbogate's  Coubt. 

Where  a  Judgment  on  a  claim  against  decedent's  estate  was  obtained 
in  an  action  against  bis  administrator  commenced  more  tban  three  years 
after  letters  of  administration  were  granted  him,  the  proceeds  of  a  sale 
in  an  aetion  to  partition  decedent's  real  estate  may  not  be  ordered  to  be 
paid  to  the  Surrogate  Court,  there  to  be  accotnted  for,  and  eventually 
subjected  to  payment  of  the  judgment ; '  the  Surrogate's  Court  having  no 
authority  for  subjecting  real  estate  to  payment  of  debts,  or  distributing 
surplus  moneys  arising  from  sale  of  real  estate,  except  as  given  by  stat- 
ute ;  and  Code  Civ.  Proc.  fifi  1538,  2749,  2760,  2797,  2798,  giving  no  such 
authority  under  such  conditions. 

Action  by  Peter  Early  against  Mary  Ann  Korn  and  others  for  par- 
tition.   Defendant  Korn  applies  for  an  order.    Denied. 

Niles  C.  Bartholomew,  for  the  motion. 

E.  J.  Taylor  and  Montfort  C.  Holley,  opposed. 

KRUSE,  J.  The  defendant  Mary  Ann  Korn  seeks  to  reach  the 
proceeds  of  the  sale  of  certain  premises  owned  by  her  deceased  debt- 
or, and  realized  upon  the  sale  in  this  action,  brought  by  an  heir  at 
law  of  said  debtor,  for  the  partition  of  the  same.  The  specific  relief 
sought  is  for  an  order  directing  the  payment  of  the  moneys  by  the 
treasurer  of  the  county  of  Niagara,  with  whom  tWey  were  deposited 
under  the  judgment  in  this  action,  to  the  Surrogate's  Court  of  Erie 
county,  and  there  to  be  accounted  for,  and  eventually  subjected  to 
the  payment  of  the  defendant's  said  claim. 

Rose  Ann  Kinsella  died  intestate  on  or  about  August  28,  1895, 
seised  of  said  premises,  and  possessed  of  personal  property  worth 
about  the  sum  of  $355.  She  left,  her  surviving,  the  plaintiff  and  oth- 
ers, as  her  heirs  at  law.  The  plaintiff  was  appointed  the  administrator 
of  her  estate  on  the  18th  day  of  April,  1898,  by  the  surrogate  of  Eric 
county.  He  advertised  for  claims,  pursuant  to  an  order  of  the  sur- 
rogate, on  the  14th  day  of  July,  1899.  Mary  Ann  Korn  presented 
her  claim  to  the  administrator  on  January  28, 1901.  She  filed  a  notice 
of  her  claim  in  the  office  of  the  clerk  of  Niagara  county  on  the  4th 
day  of  February,  1901,  containing  a  description  of  the  property  in 
that  county  affected  thereby,  and  stating  that  she  would  hold  the  same 
as  security  for  any  judgment  which  she  might  obtain  in  the  action, 
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as  IS  required  by  section  2751  of  the  Code  of  Civil  Procedure ;  but 
the  action  upon  the  claim  was  not  commenced  until  the  6th  day  of 
April,  1901,  the  summons  being  dated  March  29,  1901.  Peter  Early, 
the  administrator  of  the  estate  of  Rose  Ann  Kinsella,  was  made  the 
defendant  in  the  action,  and  contested  the  claim.  A  trial  was  had,  and 
Mary  Ann  Korn  was  successful,  recovering  a  verdict,  upon  which 
judgment  was  entered  in  the  office  of  the  clerk  of  Niagara  county 
on  April  14,  1902,  for  $3,000  damages  and  $131.16  costs.  It  appears 
that  this  is  the  only  outstanding  claim  against  the  estate,  and  that 
there  is  no  personal  property  remaining  out  of  which  the  judgment 
can  be  paid. 

The  procedure  which  the  judgment  creditor  and  petitioner  herein 
has  adopted  to  subject  these  proceeds  to  the  payment  of  her  judg- 
ment, I  think,  must  fail  of  its  purpose.  I  am  not  aware  of  any  author- 
ity in  the  Surrogate's  Court  for  subjecting  real  estate  to  the  payment 
of  debts,  or  distributing  surplus  moneys  arising  from  the  sale  of  real 
estate,  except  such  as  is  contained  in  the  statute  law.  Section  2749 
of  the  Code  of  Civil  Procedure,  which  is  not  unlike  the  same  pro- 
vision contained  in  the  Revised  Statutes,  provides  that  "real  property 
of  which  a  decedent  died  seized  *  *  *  may  be  disposed  of  for  the 
payment  of  his  debts  and  funeral  expenses,  or  for  the  payment  of 
judgment  liens  existing  thereon  at  his  death,  *  *  *";  making 
certain  exceptions  which  need  not  now  be  referred  to.  Then  follow 
certain  other  sections  of  the  Civil  Code,  regulating  in  detail  the  meth- 
od of  procedure,  providing  for  the  giving  of  notice  to  the  heirs  at 
law  and  interested  parties,  and  for  the  proving  of  the  claims  and 
mode  of  sale,  and  the  distribution  of  the  proceeds.  Section  2750  pro- 
vides that,  at  any  time  within  three  years  after  letters  were  first  duly 
granted  within  the  state  upon  the  estate  of  a  decedent,  an  executor 
or  administrator  may  present  to  the  Surrogate's  Court  a  petition  for 
the  disposition  of  real  estate  of  the  decedent  liable  for  the  payment  of 
the  debts,  and  the  next  succeeding  section  provides : 

"The  time,  during  which  an  action  Is  pending  in  a  court  of  record,  between 
a  creditor  and  an  executor  or  administrator  of  the  estate,  Is  not  a  part  of  the 
time  limited  In  the  last  section,  for  presenting  a  petition,  founded  upon  a  debt, 
which  was  In  controversy  In  the  action ;  If  the  creditor  has,  before  the  expira- 
tion of  the  time  so  limited,  filed  in  the  clerk's  office  of  the  county  where  the 
real  property  Is  situated,  a  notice  of  the  pendency  of  the  action,  specifying  the 
names  of  the  parties,  the  object  of  the  action,  and,  if  the  creditor's  debt  is 
made  the  foundation  of  a  counterclaim,  the  nature  of  the  counterclaim ;  con- 
taining a  description  of  the  property  In  that  county  to  be  affected  thereby; 
and  stating  that  It  will  be  held  as  security  for  any  judgment  obtained  in  the 
action.  A  notice  so  filed  must  be  recorded  and  Indexed,  and  may  be  cancelled, 
as  prescribed,  with  respect  to  the  notice  of  pendency  of  an  action,  In  article 
nine  of  title  first  of  chaptei;  fourteen  of  this  act  It  may  also  be  cancelled  in 
like  manner,  or  a  specified  portion  of  the  property  affected  thereby,  may  be 
discharged  from  the  Hen  thereof,  by  the  order  of  the  court  in  which  the  action 
is  pending,  made  upon  the  application  of  the  person  having  an  interest  in  the 
real  property,  upon  notice  to  the  creditor,  and  upon  such  terms  as  justice  re- 
quires.   ♦    ♦    ••' 

It  will  be  observed  that  while  the  last  section  does  not  require, 
specifically,  the  filing  of  the  complaint  before  or  at  the  time  of  the 
filing  of  the  notice  of  pendency  of  action,  section  1670  does  so  pro- 
vide in  general  terms  respecting  an  action  to  recover  a  judgment 
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affecting  title  to,  or  possession,  use,  or  enjoyment  of,  real  property, 
and  the  next  succeeding  section  provides  th^  effect  of  such  a  notice. 

In  the  action  brought  by  this  judgment  creditor  the  complaint  was 
not  filed  until  the  judgment  was  entered.  Assuming,  however,  with- 
out so  deciding,  that  it  was  not  necessary  to  file  this  complaint  at  or 
before  the  time  of  filing  the  notice  of  pendency,  it  is  to  be  observed 
that  the  time  which  is  excluded  from  the  ^three-year  limitation  is  that 
during  which  the  action  is  pending,  and  the  action  brought  by  this 
judgment  creditor  was  not  commenced  until  three  years  had  expired 
after  letters  of  administration  were  granted.  Under  such  circum- 
stances the  attempt  to  proceed  under  those  provisions  must  fail.  This 
seems  further  fortified  by  section  1538  of  the  Code  of  Civil  Procedure, 
which  provides  that  in  actions  of  partition,  where  the  three  years 
have  not  expired  after  the  granting  of  letters  to  an  executor  or  ad- 
ministrator, the  proceeds  of  the  sale  shall  be  paid  into  court,  and  not 
paid  to  the  owner  succeeding  to  the  title  of  the  decedent  until  after 
the  expiration  of  the  time,  and  proof  is  required  to  be  made  as  there- 
in specifically  provided  for  showing  that  the  contingency  has  arisen 
which  entitles  him  to  the  proceeds.  It  is  true  that  the  section  requires 
the  moving  party  to  show  that  no  notice  provided  for  in  section  2751 
has  been  filed  within  the  time  and  as  required  by  the  statute. 

Nor  do  I  think  that  sections  2797  and  2798  of  the  Code  of  Civil  Pro- 
cedure aid  the  judgment  creditor  in  her  contention.  While  the  lat- 
ter section  specifically  provides  that  where  real  property  liable  to  be 
disposed  of  for  the  payment  of  debts  is  sold  in  an  action  specified  in 
the  preceding  section  to  satisfy  a  mortgage  or  other  lien  thereon 
which  accrued  during  the  decedent's  lifetime,  and  letters  testamentary 
or  letters  of  administration  upon  the  decedent's  estate  were,  within 
four  years  before  the  sale,  issued  from  the  Surrogate's  Court  of  the 
state  having  jurisdiction  to  grant  them,  the  surplus  moneys  must  be 
paid  into  the  Surrogate's  Court,  yet  it  does  not  seem  to  apply  to  ac- 
tions of  partition,  and  the  preceding  section  does  not  seem  in  any 
way  to  extend  the  time  for  commencing  the  proceedings  to  sell  the 
real  estate ;  nor  does  it  seem  to  dispense  with  or  affect  the  proceed- 
ing taken  for  the  sale  of  the  real  estate,  except  that  after  making  a 
decree  the  surrogate  may,  and  in  a  proper  case  must,  stay  the  order 
to  execute  the  decree. 

As  to  what  remedy  the  petitioning  creditor  may  have  under  sec- 
tions 1837  to  1860  of  the  Code  of  Civil  Procedure  need  not  now  be 
considered,  nor  is  it  necessary  to  determine  whether  an  action  may 
be  maintained  by  her  in  equity  to  charge  her  claim  upon  the  proceeds 
of  the  sale  which  are  sought  to  have  paid  into  the  Surrogate's  Court. 
Hamlin  v.  Smith,  72  App.  Div.  601,  76  N.  Y.  Supp.  258.  Such  is  not 
the  character  of  this  proceeding. 

I  think  the  defendant  must  fail  in  this  application,  and  the  motion 
is  accordingly  denied,  with  $10  costs  of  motion. 
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HAEFELIN  v.  McDONALD. 

(Sapreme  Court,  Appellate  Division,  First  Department    July  18,  1004.) 

1.  Municipal  Corpoeations— Public  Work— Pbefobmance— Nkgligencb  of 

contractobs. 

Where  a  city  did  not  construct  certain  public  work  through  its  agents 
or  servants,  but  contracted  for  the  performance  thereof,  it  could  not  be 
made  liable  for  negligence  in  the  manner  in  which  the  work  was  per- 
formed. 

2.  Same— Subway— CoNSTBUCTiON— Plans— Adoption— Obligation  op  City. 

Since,  under  Laws  1891,  p.  3,  c.  4,  as  amended  by  Laws  1894,  p.  1873. 
c.  752,  providing  for  the  construction  of  a  subway  in  the  city  of  New  York, 
the  city  was  required  to  approve  the  plans  and  specifications  prepared  by 
the  board  of  rapid  transit  railway  commissioners,  the  city  was  bound  to 
exercise  reasonable  care  to  adopt  plans  and  specifications  which  could  be 
performed  without  injury  to  ad  joining,  property,  which  duty  could  not  be 
delegated. 

3.  Saicb— ^ontbacts. 

A  contractor  with  a  city  for  the  construction  of  a  subway  provided  for 
by  statute  covenanted  that  the  plans  and  specifications  to  which  the  city 
had  assented,  if  properly  carried  out,  would  not  involve  any  damage  to 
abutting  property,  and  that  during  the  performance  of  the  work  he  would 
maintain  the  streets  and  other  public  places  in  a  reasonably  safe  condi- 
tion, and  indemnify  and  save  the  city  harmless  from  any  liability  arising 
therefrom,  and  would  make  good  any  damage  arising  in  the  course  of  con- 
struction. By  a  further  provision  the  contractor  agreed  to  become  respon- 
sible for  all  damage  that  might  be  done  to  abutting  property  by  the  meth- 
od in  which  the  construction  should  be  done,  not  including  any  damage 
necessarily  arising  from  proper  construction  pursuant  to  the  contract,  or 
the  reasonable  use,  occupation,  or  obstruction  of  the  streets.  Held,  that 
such  covenants  were  for  the  sole  benefit  of  the  city,  and,  since  the  city  was 
not  liable  to  an  abutting  property  owner,  who  was  a  stranger  to  the  con- 
sideration for  the  contract,  for  the  negligence  of  a  subcontractor  in  carry- 
ing on  the  work  the  property  owner  could  not  enforce  the  covenants 
against  the  contractor. 

Patterson,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Joseph  A.  Haefelin  against  John  B.  McDonald.  From 
an  interlocutory  judgment  sustaining  a  demurrer  to  plaintiff's  com- 
plaint, he  appeals.    Affirmed. 

Argued  before  HATCH,  McLAUGHLIN,  PATTERSON, 
O'BRIEN,  and  INGRAHAM,  JJ. 

John  A.  Carver,  for  appellant. 
De  Lancey  Nicoll,  for  respondent. 

INGRAHAM,  J.  The  complaint  alleges  that  the  plaintiff  is  the 
owner  of  a  piece  of  property  abutting  on  the  easterly  side  of  Broad- 
way, between  164th  and  165th  streets,  in  the  city  of  New  York ;  that 
on  or  about  February  21,  1900,  the  city  of  New  York,  acting  by  the 
board  of  rapid  transit  railroad  commissioners,  entered  into  a  contract 
with  the  defendant  for  the  construction  and  equipment  of  a  rapid 
transit  railroad  upon  the  routes  and  pursuant  to  the  general  plan 

T 1.  See  Municipal  Ck>rp6rations,  vol.  36,  Cent.  Dig.  §  1580. 
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therein  prescribed;  that  the  said  contract  provided  that  the  defend- 
ant should  receive,  in  consideration  for  the  said  work,  a  large  sum  of 
money  from  the  city ;  that  the  said  routes  and  plan  provided  for  the 
construction  of  the  said  railroad  under  the  portion  of  Broadway  up- 
on which  the  plaintiff's  premises  abut,  at  a  depth  of  more  than  100 
feet  below  the  surface  of  the  street ;  that  the  said  contract  contained 
provisions  which  were  made  for  the  benefit  of  persons  whose  property 
abutted  on  the  streets  in  which  said  railroad  was  to  be  constructed, 
making  the  defendant  liable  to  the  owners  of  such  abutting  property, 
or  of*  buildings  or  structures  thereon,  for  damage  thereto  caused  by 
improperly  performing  the  work  thereunder,  which  provisions  were 
as  follows : 

"The  contractor  admits  and  covenants  to  and  with  the  city  that  the  pla^ 
and  specifications  and  other  provisions  of  this  contract  for  construction,  if  the 
work  be  done  without  fault  or  negligence  on  the  part  of  the  contractor,  do  not 
involve  any  danger  to  the  foundations,  walls,  or  other  parts  of  adjacent  build- 
ings or  structures;  and  the  contractor  shall  at  his  own  expense  make  good 
any  damage  that  shall,  in  the  course  of  construction,  be  done  to  any  such  foun- 
dation, walls,  or  other  parts  of  adjacent  buildings  or  structures.  The  contract- 
or shall,  during  the  performance  of  the  work,  safely  maintain  the  traffic  on  all 
streets,  avenues,  highways,  parks,  or  other  public  places  in  connection  with  the 
work,  and  take  all  necessary  precautions  to  place  proper  guards  for  the  pre- 
vention of  accidents,  and  put  up  and  keep  at  night  suitable  and  sufficient  lights, 
and  indemnify  and  save  harmless  the  city  against  and  from  all  damages  or 
costs  to  which  it  may  be  put  by  reason  of  injury  to  the  person  or  property  of 
another  or  others,  resulting  from  negligence  or  carelessness  in  the  performance 
of  the  work  or  from  guarding  the  same,  or  from  any  improper  materials  used 
in  its  construction,,  or  by  or  on  account  of  any  act  or  omission  of  the  contractor 
or  the  agents  thereof.  The  contractor  shall  be  responsible  for  all  damage  which 
may  be  done  to  abutting  property  or  buildings  or  structures  thereon  by  the 
method  in  which  the  construction  hereunder  shall  be  done,  but  not  including 
in  such  damage  any  damage  necessarily  arising  from  proper  construction  pur- 
suant to  this  contract,  or  the  reasonable  use,  occupation,  or  obstruction  of  the 
streets  thereby.  The  contractor  shall  obey  any  order  of  the  engineer  to  sup- 
port or  secure  abutting  property  or  any  structure  thereon ;  but  the  contractor 
shall  not  be  relieved  of  responsibility  by  any  failure  or  omission  of  the  engineer 
to  give  any  such  order  or  notice  of  danger." 

It  was  further  alleged  that  the  specifications,  which  were  annexed 
to  and  made  a  part  of  the  said  contract,  also  contained  provisions 
which  were  likewise  intended  for  the  benefit  of  owners  of  abutting 
property,  regulating  blasting  in  tunnel  excavations,  which  required 
blasting  to  be  conducted  with  all  possible  care,  and  in  such  a  manner 
as  not  to  shatter  the  roof  and  sides  outside  of  the  section  lines,  nor 
endanger  adjoining  property ;  that  blasts  should  not  be  fired  between 
the  hours  of  8  p.  m.  and  7  a.  m.,  where  tunnels  are  in  front  of  private 
residences,  without  the  express  permission  of  the  board  and  under 
such  restrictions  as  it  may  impose ;  that  prior  to  September,  1900,  the 
defendant  entered  into  a  subcontract  with  the  firm  of  L.  B.  McCabe 
&  Bro.,  whereby  the  said  firm  agreed  to  construct  the  sections  of  said 
railroad  known  as  "Nos.  13  and  14,"  and  which  include  that  portion 
of  said  railroad  which  passes  through  the  part  of  Broadway  upon 
which  the  premises  of  plaintiff  abut ;  that  during  the  month  of  Sep- 
tember, 1900,  the  said  firm,  or  persons  acting  under  or  by  authority 
of  their  said  subcontract  with  the  defendant,  entered  upon  and  took 
possession  of  the  portion  of  Broadway  lying  within  the  route  desig- 
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nated  by  the  said  contract  between  168th  and  16dth  streets,  and  com- 
menced to  excavate  the  same  for  the  purpose  of  constructing  the  said 
raikoad;  that  the  excavation  was  through  solid  rock,  and  was  car- 
ried on  by  means  of  blasting,  which  was  done  in  violation  of  the  spec- 
ifications of  the  contract,  the  blasting  being  carried  on  at  night  be- 
tween the  hours  of  7  p.  m.  and  7  a.  m.,  without  the  permission  of  the 
said  board ;  and  that — 

"The  method  employed  for  such  blasting  was  not  proper  or  reasonable  for  the 
prosecution  of  the  said  work,  but,  on  the  contrary,  such  heavy  and  excessive 
charges  and  high  explosives  were  used  in  such  blasting  that  the  entire  neigh- 
borhood was  shaken  thereby,  and  the  provisions  of  said  contract  were  other- 
wise violated,  and  other  improper  methods  were  adopted  for  the  construction 
of  the  said  work." 

It  was  further  alleged  that  the  plaintiff's  apartment  house  was  so 
shaken  and  shattered  by  the  jar  and  concussion  caused  by  such  im- 
proper and  unnecessary  and  excessive  charges  and  high  explosives 
used  in  the  blasting  that  the  windows  thereof  were  broken,  the  ceil- 
ings were  cracked  and  in  danger  of  falling,  and  the  brick  walls  were 
loosened  and  shattered  and  otherwise  seriously  injured,  and  that  the 
damage  sustained  by  the  plaintiff  by  reason  of  the  improper  manner 
in  which  the  defendant  performed  the  said  contract  was  $6,000,  for 
which  amount  the  plaintiff  demands  judgment. 

The  defendant  demurred  to  this  complaint,  upon  the  ground  that 
it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action,  which 
demurrer  was  sustained  by  the  Special  Term,  and  the  plaintiff  appeals. 

The  damage  complained  of,  and  for  which  the  plaintiff  seeks  to  re- 
cover, was  caused  by  the  negligence  of  subcontractors,  or  by  the  em- 
ployment of  improper  and  unreasonable  methods  for  blasting  by  a 
subcontractor  in  doing  the  work  required  by  the  subcontract.  It  is 
not  alleged  that  this  defendant  was  personally  responsible  for  the 
method  employed  by  the  subcontractors,  or  for  the  negligence  or  im- 
proper work  done  by  them.  In  determining  this  question,  we  have 
first  to  ascertain  the  true  construction  of  this  clause  of  the  contract, 
and  just  what  obligation  was  imposed  on  the  defendant,  and  then 
whether  the  plaintiff  can  enforce  directly  against  the  contractor  the 
covenants  entered  into  with  the  city. 

The  statute  under  which  this  contract  was  made  is  chapter  4,  p.  3, 
of  the  Laws  of  1891,  as  amended  by  chapter  752,  p.  1873,  of  the  Laws 
of  1894.  That  act  provided  that  there  should  be  submitted  to  the  vote 
of  qualified  electors  of  the  city  of  New  York  the  question  whether  an 
underground  railroad  should  be  built  by  the  municipal  corporation, 
and,  if  a  majority  of  the  voters  was  in  favor  of  such  municipal  con- 
.struction,  that  the  railroad  should  be  constructed  by  the  city  and  at  the 
public  expense,  and  that  the  board  of  rapid  transit  railway  commis- 
sioners should  construct  said  railroad,  and  make  and  let  all  contracts 
required  for  the  performance  of  the  work  necessary  to  be  done  and 
performed  in  and  about  the  construction  thereof.  Laws  1894,  pp. 
1898, 1899,  c.  762,  §§  12, 13.  Section  34  of  the  act  of  1891  (Laws  1891, 
p.  18,  c.  4),  as  amended  by  the  act  of  1894  (Laws  1894,  p.  1880,  c 
762),  provided  that,  in  case  the  people  should  determine  by  vote  that 
such  railway  should  be  constructed  at  the  expense  of  the  city,  as  soon 
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as  the  necessary  consents  had  been  obtained  and  the  detailed  plans 
and  specifications  had  been  prepared,  as  provided  in  section  6  of  the 
act  (Laws  1891,  p.  6,  c.  4),  the  said  board — 

"For  and  In  behalf  of  said  city,  shall  enter  Into  a  contract  with  any  person, 
firm  or  corporation  which,  in  the  opinion  of  said  board,  shall  be  best  qnalified 
to  fulfill  and  carry  out  said  contract,  for  the  construction  of  such  road  or  roads 
upon  the  routes  and  in  accordance  with  the  plans  and  specifications  so  adopted, 
for  the  sum  or  sums  of  money  to  be  raised  and  paid  out  of  the  dty  treasury 
of  said  city,  as  hereinafter  provided,  and  on  such  terms  and  conditions,  not 
inconsistent  with  the  aforesaid  plans  and  specifications,  as  said  board  shall 
determine  to  be  best  for  the  public  Interests." 

It  was  further  provided  that,  in  case  it  should  be  determined  by  a 
vote  of  the  people  to  construct  this  road  at  the  expense  of  the  city, 
then  the  road  or  roads  so  constructed  should  be  and  remain  the  abso- 
lute property  of  the  city  so  constructing  it  or  them,  and  should  be 
deemed  to  be  a  part  of  the  public  streets  and  highways  of  said  city, 
to  be  used  and  enjoyed  by  the  public  upon  the  payment  of  such  fares 
and  tolls,  and  subject  to  such  reasonable  rules  and  regulations  as 
might  be  imposed  and  provided  for  by  the  board  of  rapid  transit  rail- 
way commissioners  in  said  city.  Laws  1891,  p.  3,  c.  4,  as  amended 
by  section  63,  c.  752,  p.  1896,  of  the  Laws  of  1894.  The  general  plans 
for  the  building  of  this  road  were  to  be  made  by  the  board  of  rapid 
transit  railway  commissioners,  and  were  to  be  transmitted  to  the  com- 
mon council  of  the  city,  and  approved  by  it  (Laws  1891,  pp.  4,  5,  c  4, 
§§  4,  6) ;  and  when  the  consent  of  the  local  authorities  and  the  prop- 
erty owners,  or,  in  lieu  thereof,  the  authorization  of  the  Supreme 
Court,  should  have  been  obtained,  the  board  of  rapid  transit  railway 
commissioners  should  at  once  proceed  to  prepare  detailed  plans  and 
specifications  for  the  construction  of  such  rapid  transit  railroad  or 
railroads,  including  all  devices  and  appurtenances  deemed  by  it  nec- 
essary to  secure  the  greatest  efficiency,  public  convenience,  and  safe- 
ty. Laws  1891,  p.  6,  c.  4,  §  6,  as  amended  by  Laws  1894,  p.  1874,  c. 
752,  §  4. 

The  plans  thus  provided  having  been  made  by  the  rapid  transit  rail- 
way commissioners,  and  the  general  plans  approved  by  the  common 
council,  the  commissioners,  acting  thus  under  the  authority  conferred 
upon  them  by  the  Legislature,  made  on  behalf  of  the  city  of  New 
York  a  contract  to  build  a  railroad  which,  when  constructed,  was  to 
be  a  public  highway  in  the  city  of  New  York,  to  be  used  and  enjoyed 
by  the  public  upon  payment  of  such  fares  and  subject  to  such  rules 
and  regulations  as  might  be  imposed  by  the  board  of  rapid  transit 
railway  commissioners.  The  only  control  that  the  city  or  its  officers 
or  agents  had  in  relation  to  this  contract  was  the  right  to  approve  or 
disapprove  of  the  general  plans  for  the  construction  of  the  road,  when 
adopted  by  the  rapid  transit  commissioners.  Neither  the  city  nor  its 
agents  had  authority  to  prescribe  the  form  of  the  contract,  or  the  con- 
ditions under  which  the  railroad  was  to  be  constructed,  or  to  control 
the  action  of  the  rapid  transit  commissioners  or  the  contractors  with 
whom  the  commissioners  had  made  a  contract.  The  municipal  cor- 
poration was  not  a  contracting  party,  except  so  far  as  it  was  bound 
by  the  express  provisions  of  the  contract  made  on  its  behalf  by  the 
rapid  transit  commissioners,  acting  under  the  legislative  mandate. 
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Under  these  conditions,  it  is  well  settled  that  the  city  would  not  be 
liable  for  any  negligence  of  a  contractor  or  subcontractor  in  carrying 
out  the  contract.  The  rapid  transit  commissioners,  on  behalf  of  the 
dty  of  New  York,  however,  were  required  to  prepare  plans  and  specifi- 
cations, and  the  general  plans  for  the  construction  of  the  road  were 
to  be  approved  by  the  common  council ;  and  the  only  responsibility 
that  rested  upon  the  dty  was  in  regard  to  the  plans  for  the  construc- 
tion of  this  road. 

This  being  the  relation  that  the  city  bore  to  the  work,  the  contract- 
or undertook  to  construct  the  road  according  to  these  plans  and 
specifications,  and  in  the  contract  covenanted  to  and  with  the  city  that 
the  plans,  specifications,  and  the  contract  for  construction,  if  the  work 
be  done  without  fault  or  negligence  on  the  part  of  the  contractor,  do 
not  involve  any  danger  to  the  foundations,  walls,  or  other  parts  of 
adjacent  buildings  or  structures ;  and  in  connection  with  this  covenant 
he  agreed  to  make  good,  at  his  own  expense,  any  damage  which 
should  in  the  course  of  construction  be  done  to  any  foundations, 
walls,  or  other  parts  of  adjacent  buildings  or  structures.  The  con- 
tract was  between  the  city  and  the  contractor.  He  was  to  construct 
.  this  road  according  to  the  plans  and  specifications  and  under  the  con- 
tract. He  accepted  the  plans  and  specifications  and  the  contract,  and 
covenanted  that,  if  the  work  was  properly  done  under  it,  it  would 
avoid  injury  to  abutting  property-— covenants  important  for  the  city, 
to  indemnify  it  for  any  claim  for  damages  caused  by  the  failure  of  the 
plans  and  specifications  and  the  contract  to  require  such  a  method  of 
construction  as  would  avoid  injury  to  adjacent  property;  and  to  en- 
force this  covenant,  which  was  in  substance  an  agreement  to  indemni- 
fy the  city  for  its  failure  to  see  to  it  that  the  plans  and  specifications 
and  contract  were  sufficient  for  the  purpose,  and  would  enable  the 
construction  of  this  public  highway  without  injury  to  adjacent  prop- 
erty, the  contractor  undertook  that  he  would,  at  his  own  expense, 
make  good  any  damage  that  should  in  the  course  of  construction  be 
done  to  abutting  property.  There  is  no  indication  in  any  part  of  the 
contract  that  it  was  the  intention  of  the  parties  to  impose  upon  the 
contractor  a  liability  to  the  owners  of  the  abutting  property  for  negli- 
gence of  subcontractors  or  others  over  whom  he  had  no  control ;  and, 
if  such  had  been  the  intention,  a  clause  expressly  imposing  such  a  lia- 
bility would  have  been  inserted. 

Viewed  in  the  light  of  the  object  sought  to  be  attained,  it  seems 
to  me  that  the  only  construction  which  can  be  given  to  this  provision  of 
the  contract  is  that  thereby  it  was  intended  to  protect  the  city,  so  as  to 
impose  upon  the  contractor  responsibility  for  any  defect  or  insufficiency 
in  the  plans  and  specifications,  and  an  obligation  to  assume  all  damages 
caused  in  the  course  of  the  construction  of  the  railroad,  in  following  out 
the  plans  and  specifications  and  the  contract,  to  the  foundations,  walls, 
or  other  parts  of  adjacent  buildings  or  structures.  The  other  pro- 
visions of  this  clause  in  the  contract  seem  to  me  to  sustain  this  construc- 
tion. It  is  to  and  with  the  city  that  the  defendant  covenants.  He 
undertakes  that  during  the  performance  of  the  work  he  will  safely 
maintain  traffic  on  all  streets,  avenues,  parks,  or  other  public  places, 
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and  take  all  necessary  precautions  to  place  proper  gfuards  for  the  pre- 
vention of  accidents,  and  put  up  and  keep  at  night  suitable  and  suffi- 
cient lights,  and  indemnify  and  save  harmless  the  city  against  and  from 
all  damages  or  costs  to  which  it  may  be  put  by  reason  of  injury  to  per- 
sons or  property  of  another  or  others,  resulting  from  negligence  or  care- 
lessness in  the  performance  of  the  work,  or  from  guarding  the  same, 
or  from  any  improper  materials  used  in  its  construction,  or  by  or  on 
account  of  any  act  or  omission  of  the  contractor  or  his  agents.  Here 
the  contractor  assumes  the  duty  that  is  imposed  upon  the  city  of  keep- 
ing these  streets  and  avenues  in  a  safe  condition  for  traffic,  and  the  duty 
of  suitably  lighting  excavations  in  the  streets  to  avoid  injury,  and  agrees 
to  indemnify  and  save  harmless  the  city  from  the  damage  which  may  be 
imposed  upon  it  by  reason  of  negligence  or  carelessness  of  the  con- 
tractor or  his  agents  in  the  performance  of  the  work  or  in  guarding  the 
same.  The  defendant  assumes  the  duties  and  obligations  imposed  on 
the  dty  in  relation  to  the  construction  of  the  road,  and  is  responsible 
for  the  damages  caused  thereby ;  but  it  is  to  the  city  that  the  promise  is 
made,  and  it  is  to  the  city  that  he  is  responsible,  and  there  is  no  obliga- 
tion or  promise  in  this  agreement  to  be  responsible  to  any  one  else. 
The  plaintiff  was  not  a  party  to  this  contract.  He  was  a  stranger  to 
the  consideration  upon  which  the  promise  of  the  defendant  was  based. 
There  was  no  privity  between  him  and  the  defendant,  nor  was  the  city 
under  any  obli|^tion  to  indemnify  him  against  injury  that  should  be 
occasioned  to  his  property  by  the  negligence  of  a  contractor  in  the  per- 
formance of  a  contract  made  in  pursuance  of  legislative  authority  by 
officers  appointed  for  that  purpose  by  the  Legislature,  and  over  the  per- 
formance of  which  the  municipal  corporation  had  no  control. 

It  is  a  general  rule  of  the  English  common  law  that  a  stranger  to  the 
consideration  could  maintain  no  action  upon  a  contract.  This  Avas  sub- 
ject to  an  exception  that,  where  the  person  to  be  benefited  was  the  child 
of  the  promisee,  the  child  could  maintain  an  action  against  the  promisor 
upon  the  contract  (Dutton  v.  Poole,  2  Lev.  210,  affirmed  in  Exchequer 
Chamber,  P.  Raym.  302);  and  this  exception  has  p'-^o  been  extended  in 
this  state  to  the  case  of  a  contract  made  by  a  husband  for  the  benefit  of 
his  wife  (Buchanan  v.  Tilden,  158  N.  Y.  109,  52  N.  E.  724,  44  L.  R. 
A.  170,  70  Am.  St.  Rep.  454).  It  is  also  established  as  an  exception  to 
this  general  rule  that  where  a  party  to  a  contract  undertakes  to  pay  to 
a  third  party  a  sum  of  money,  based  upon  a  consideration  moving  from 
the  other  party  to  the  contract,  and  where  the  party  paying  the  con- 
sideration was  under  an  obligation  to  pay  such  sum  of  money  to  the 
third  party,  the  third  party  can  enforce  that  obligation,  although  not  a 
party  to  the  contract.  This  exception  was  established  in  this  state  by 
Lawrence  v.  Fox,  20  N.  Y.  268.  To  bring  a  case,  however,  within  this 
exception  to  the  general  rule,  there  must  be  a  legal  or  equitable  obliga- 
tion or  duty  on  the  part  of  the  promisee  to  the  third  party  for  whose 
benefit  the  promise  was  made.  That  it  would  be  a  benefit  to  the  prom- 
isee to  have  such  a  covenant  enforced,  or  that  there  was  a  moral  obliga- 
tion of  the  promisee  to  the  third  party  for  whose  benefit  the  promise 
was  made,  is  not  sufficient  to  allow  the  third  party  to  maintain  an  action 
to  enforce  the  promise.    In  Dumnerr  v.  Rau,  136  N.  Y.  222,  32  N.  E. 
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49,  Judge  Andrews  says,  in  speaking  of  the  obligation  of  the  promisee 
to  the  third  party,  who  sought  to  enforce  the  covenants : 

"The  most  that  can  be  claimed  is  that,  the  mortgages  having  (as  is  assumed) 
been  executed  to  secure  his  (the  promisee's)  debts,  and  he  having  procured  the 
wife  to  Join  in  them  «Qd  pledge  her  right  for  their  payment,  he  owed  her  a 
moral  duty  to  pay  the  mortgages,  and  thereby  restore  her  to  her  original  situa- 
tion. But,  according  to  our  decisions,  no  legal  or  equitable  obligation  of  which 
the  law  can  take  cognizance  was  created  in  favor  of  the  wife  against  the 
husband  or  his  property  by  these  circumstances.  •  •  ♦  There  is  lacking 
io  this  case  the  essential  relation  of  debtor  and  creditor  between  the  grantor 
and  a  third  person  seeking  to  enforce  such  a  covenant,  or  such  a  relation  as 
makes  the  performance  of  the  covenant  at  the  instance  of  such  third  person 
a  satisfaction  of  some  legal  or  equitable  duty  owing  by  the  grantor  to  such 
person,  which  must  exist,  according  to  the  cases,  in  order  to  entitle  a  stranger 
to  the  covenant  to  enforce  it  It  is  not  sufficient  that  the  performance  of  the 
covenant  may  benefit  a  third  person.  It  must  have  been  entered  into  for  his 
benefit,  or  at  least  such  benefit  must  be  the  direct  result  of  performance,  and 
so  within  the  contemplation  of  the  parties,  and,  in  addition,  the  grantor  must 
have  a  legal  interest  that  the  covenant  be  performed  in  favor  of  the  party 
claiming  performance.  •  •  •  The  application  of  the  doctrine  of  Lawrence 
r.  Fox,  20  N.  Y.  268,  to  this  case,  would  extend  it  much  further  than  hitherto, 
and  this  cannot  be  permitted  in  view  of  the  repeated  declarations  of  the  court 
tbat  it  should  be  confined  to  its  original  limits." 

In  Vrooman  v.  Turner,  69  N.  Y.  280,  25  Am.  Rep.  196,  Judge  Allen 
said: 

'To  give  a  third  party,  who  may  derive  a  benefit  from  the  performance  of 
the  promise,  an  action,  there  must  be,  first,  an  intent  by  the  promisee  to  se- 
cure some  benefit  to  the  third  party,  and,  second,  some  privity  between  the 
two,  the  promisee  and  the  party  to  be  benefited,  and  some  obligation  or  duty 
owing  from  the  former  to  the  latter,  which  would  give  him  a  legal  or  equitable 
<  laim  to  the  benefit  of  the  promise,  pr  an  equivalent  from  liim  personally. 
It  is  true  there  need  be  no  privity  between  the  promisor  and  the  party  claim- 
ing the  benefit  of  the  undertaking,  neither  is  it  necessary  that  the  latter  should 
be  privy  to  the  consideration  for  the  promise ;  but  it  does  not  follow  that  a 
mere  volunteer  can  avail  himself  of  it  A  legal  obligation  or  duty  of  the^ 
promisee  to  him  will  so  connect  him  with  the  transaction  as  to  be  a  sub- 
stitute for  any  privity  with  the  promisor,  or  the  consideration  for  the  promise ; 
the  obligation  of  the  promisee  furnishing  an  evidence  of  the  intention  of  the 
latter  to  benefit  him,  and  creating  a  privity  by  substitution  with  the  promisor. 
A  mere  stranger  cannot  Intervene  and  claim  by  action  the  benefit  of  a  con- 
tract between  other  parties.  There  must  be  either  a  new  consideration,  or 
some  prior  right  or  claim  against  one  of  the  contracting  parties,  by  which  he 
has  a  legal  interest  in  the  performance  of  the  agreement." 

In  Wheat  v.  Rice,  97  N.  Y.  296,  one  Stotenburgh  sold  to  the  plaintiflF 
an  undivided  fourth  of  certain  property,  and  in  consideration  thereof 
the  plaintiffs  agreed  to  pay  a  sum  of  money,  and  "to  assume  and  pay 
one-quarter  of  the  present  incumbrance  on  the  property,"  and  one- 
quarter  of  all  the  indebtedness  of  the  firm  of  Stotenburgh,  Root  & 
Co.,  of  which  the  said  Isaac  Stotenburgh  was  a  member,  as  the  same 
became  due  and  payable.  It  was  held  that  no  creditor  of  Stotenburgh 
could  maintain  an  action  to  recover  the  amount  of  the  indebtedness,  as 
there  was  no  promise  made  to  pay  any  single  one  of  such  creditors,  or 
for  the  benefit  of  any  one  of  them. 

It  is  evident,  therefore,  that  this  covenant  with  the  city,  by  which  the 
defendant  covenanted. at  his  own  expense  to  make  good  any  damage 
that  should  in  the  course  of  the  construction  of  the  rapid  transit  rail- 
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road  be  done  to  the  foundations,  walls,  or  other  parts  of  adjacent  build- 
ings or  structures,  is  not  an  obligation  that  can  be  enforced  by  this  plain- 
tiff under  the  exception  to  the  general  rule  established  by  Lawrence 
V.  Fox,  supra,  and  the  other  cases  based  upon  that  decision ;  for  here 
there  is  no  covenant  to  pay  to  the  property  owners  any  sum  of  money, 
and  the  covenant  is  not  one  by  which  the  defendant  undertakes  to  dis- 
charge any  legal  or  equitable  obligation  of  the  city  to  the  owners  of 
property  abutting  on  the  streets  through  which  this  railway  was  con- 
structed. 

There  is  another  class  of  cases,  however,  upon  which  the  plaintiff  re- 
lies to  maintain  this  action,  illustrated  by  Little  v.  Banks,  85  N.  Y. 
258.  In  that  case,  the  defendant  was  a  law-book  publisher,  who  en- 
tered into  a  contract  with  the  state  by  which  he  was  to  publish  and  sell 
the  Reports  of  the  New  York  Court  of  Appeals.  The  contract  provid- 
ed that  the  defendant  should  at  all  times  keep  the  volumes  published  for 
sale  at  retail  at  a  price  named  in  one  or  more  law-book  stores  in  the 
city  of  Albany  and  the  city  of  New  York,  and  it  provided  that,  "should 
any  other  law-book  seller,  in  either  of  said  cities,  apply  to  purchase  any 
of  said  volumes,  the  same  shall  be  supplied  to  such  law-book  seller  upon 
application,"  and  that  for  a  failure  on  the  part  of  the  defendant  "to 
keep  on  sale,  furnish,  and  deliver  the  aforesaid  volumes,  or  any  of  them, 
at  the  price  and  as  hereinabove  provided,"  the  defendant  "shall  forfeit 
and  pay  *  *  *  the  sum  of  $100,  hereby  fixed  and  agreed  upon, 
not  as  a  penalty,  but  as  the  liquidated  damages  suffered  by  the  person  or 
persons  aggrieved  thereby,  the  same  to  be  sued  for  and  recovered  by  the 
person  or  persons  so  aggrieved."  It  appeared  that  the  plaintiff  ap- 
plied on  six  different  occasions  for  copies  of  some  of  the  volumes  pub- 
lished at  the  bookstore  of  the  defendant,  which  the  defendant  refused 
to  furnish,  and  the  plaintiffs  brought  an  action  for  six  different  sums 
of  $100  each  by  reason  of  such  refusal.  Judge  Miller,  in  delivering 
the  opinion  of  the  court,  said : 

"The  effect  of  the  contract  was  that,  in  consideration  of  doing  the  work,  the 
defendant  would  sell  and  deliver  the  books,  as  provided,  to  the  persons  who 
were  entitled  thereto,  and  if  he  failed  to  do  so  as  required,  when  demanded, 
he  would  pay  to  the  person  injured  the  damages." 

i;   The  ground  of  the  liability  of  the  defendant  is  said  to  be  that : 

*'Ck)ntractorB  with  the  state,  who  assume  for  a  consideration  receiyed  from 
the  sovereign  power,  by  covenant,  express  or  Implied,  to  do  certain  things,  are 
liable,  in  case  of  neglect  to  perform  such  covenant,  to  a  private  action  at  the 
suit  of  the  party  injured  by  such  neglect,  and  such  contract  inures  to  the  ben- 
efit of  the  individual  who  is  interested  in  its  performance." 

And  it  was  held  that  this  principle,  without  invoking  the  rule  estab- 
lished in  Lawrence  v.  Fox,  supra,  was  applicable  to  a  contract  of  the 
description  of  the  one  in  controversy,  where  the  officers  enter  into  it  for 
the  advantage  and  welfare  of  the  public,  and  where  such  a  provision 
constitutes  a  material  portion  of  the  agreement,  which  is  essential  to 
carry  it  into  effect. 

It  will  be  seen  that  in  this  case  the  liability  of  the  defendant  is  placed, 
not  upon  the  principle  which  authorizes  a  person  not  a  party  to  an 
agreement  to  enforce  a  covenant  in  the  agreement  for  his  benefit,  but 
upon  the  distinctly  different  proposition  that,  where  an  individual  by 

Digitized  by  V^OOQIC 


Sup.   Ct.)  HAKFELIN   V.  M' DONALD.  403 

contract  with  the  state  assumes  to  perform  a  duty  beneficial  to  the  pub- 
lic, and  fails  to  perform  that  duty,  any  one  of  the  public  injured  by  a 
failure  to  perform  the  obligation  entered  into  with  the  state  is  entitled 
to  maintain  an  action  to  recover  the  damages  caused  by  a  breach  of  the 
obligation  assumed  in  the  contract  with  the  state — a  position  which  is 
essentially  different  from  a  right  to  enforce  such  a  covenant  as  is  here 
in  question.  In  this  contract,  this  defendant  agreed  that  the  plans, 
specifications,  and  contract  were  sufficient,  when  properly  carried  out, 
to  build  this  road' without  injury  to  abutting  property ;  and  he  covenant- 
ed that  he  would,  at  his  own  expense,  make  good  any  damage  that 
should  in  the  course  of  construction  be  done  to  such  abutting  property. 
If  this  cause  of  action  was  based  upon  the  fact  that  these  plans,  specifi- 
cations, and  contract  were  such  that  doing  the  work  without  fault  or 
negligence  on  the  part  of  the  contractor  would  cause  injury  to  abutting 
property,  and  that  the  defendant  or  his  subcontractor  had,  while  carry- 
ing out  that  contract  according  to  the  plans  and  specifications,  occa- 
sioned injury  to  abutting  property,  a  diflFerent  case  would  be  presented ; 
but  there  is  no  such  allegation  in  this  complaint.  On  the  contrary, 
it  is  alleged  that  the  injury  for  which  the  plaintiff  seeks  to  recover  was 
caused  by  the  negligent  or  improper  performance  of  the  contract  by  a 
subcontractor,  and  not  by  a  proper  and  careful  construction  according 
to  the  provisions  of  the  contract  and  the  plans  and  specifications. 
There  was  no  duty  to  the  public  which  was  assumed  by  the  defendant, 
the  nonperformance  of  which  by  the  defendant  has  caused  the  plaintiff 
mjury.  It  is  the  neglect  or  failure  to  perform  a  subcontract  by  a  sub- 
contractor of  which  the  plaintiflF  complains;  and  there  is  nothing  in 
the  allegations  of  this  complaint  that  brings  this  case  within  the  prin- 
ciple established  in  Little  v.  Banks,  supra.  Here,  so  far  as  appears, 
the  defendant  has  complied  with  his  contract,  and,  if  the  plaintiflF's 
property  has  been  injured  through  the  negligence  of  subcontractors, 
it  is  those  whose  negligent  acts  have  injured  the  plaintiff  who  are  re- 
sponsible to  him. 

There  are  several  cases  in  the  Appellate  Division  which  follow  Little 
v.  Banks,  relied  on  by  the  plaintiff.  The  first  is  Cook  v.  Dean,  11 
App.  Div.  123,  42  N.  Y.  Supp.  1040,  decided  in  the  Second  Department 
in  December,  1896.  In  that  case  the  plaintiff's  intestate  met  his  death 
by  the  falling  of  a  temporary  drawbridge  over  a  creek  separating  Kings 
and  Queens  counties.  The  defendant  had  entered  into  a  contract 
with  the  supervisors  of  Kings  and  Queens  counties  for  the  construction 
of  a  permanent  bridge  over  the  creek,  and  also  for  the  construction  of 
a  temporary  structure,  which  fell,  the  latter  to  be  used  by  the  general 
public  until  the  new  bridge  should  be  completed ;  and  it  was  there  pro- 
vided that  the  defendant  "shall  and  hereby  agrees  to  keep  the  above- 
specified  structure  in  good  repair  during  the  progress  of  the  work 
on  the  main  structure  and  until  directed  to  remove  the  same  by  the 
engineer."  The  defendant  made  a  subcontract  for  the  erection  of  the 
temporary  structure,  and  entered  upon  and  assumed  the  duty  of  keep- 
ing it  in  repair  after  it  was  erected ;  and  it  was  held  that,  under  these 
circumstances,  the  defendant  became  liable  for  a  neglect  of  duty  in  con- 
nection with  the  obligations  assumed,  and  such  neglect  created  a  right 
of  action  in  favor  of  the  person  who  suffered  injury  therefrom  in 
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consequence  thereof.  This  case  has  no  bearing  upon  the  right  of  the 
plaintiff  to  enforce  a  covenant  in  this  agreement.  There  it  was  a  ne- 
glect to  perform  a  duty  which  had  been  assumed  by  the  defendant  in 
his  contract  with  the  supervisors  of  the  counties  whose  duty  it  was  to 
provide  a  bridge  for  the  public  and  to  keep  it  in  repair ;  and  the  con- 
tract between  the  defendant  and  the  supervisors  proved  the  fact  that 
the  defendant  had  assumed  this  duty  to  the  public,  a  violation  of  which 
caused  the  injury  for  which  the  plaintiff  was  allowed  to  recover.  The 
action  was  not  brought  to  enforce  a  covenant  made  by  the  defendant  to 
pay  a  sum  of  money  to  the  plaintiff,  contained  in  a  contract  between 
the  defendant  and  the  supervisors,  but  to  recover  for  the  negligent 
performance  of  a  duty  which  the  defendant  had  by  its  contract  assumed 
to  perform. 

The  case  of  Glens  Falls  v.  Van  Vranken,  11  App.  Div.  420,  42  N.  Y. 
Supp.  339,  is  also  relied  upon  by  the  plaintiff.  In  that  case  the  plain- 
tiff maintained  a  system  of  gas  pipes  to  supply  gas  in  the  village  of 
Glens  Falls,  and  the  village  authorities  made  a  written  contract  with  the 
defendant  by  which  the  defendant  agreed  to  construct  in  the  village 
a  system  of  sewers,  a  portion  of  which  was  to  be  constructed  in  streets 
through  which  the  plaintiff's  gas  pipes  were  placed.  In  the  course 
of  the  construction  of  these  sewers,  the  plaintiff's  gas  pipes  were  broken 
and  injured  in  many  places,  and  thereby  caused  the  plaintiff  damage. 
This  contract  contained  a  provision  that  the  contractor  was  to  make  all 
provisions  necessary  to  maintain  and  protect  gas  pipes,  and  to  repair 
all  damage  done  to  substructures,  and  to  be  responsible  for  all  damage 
that  might  be  done  to  persons  or  property  in  the  blasting  of  rock,  and, 
if  injury  was  caused,  the  cost  and  repair  were  to  be  paid  by  the  con- 
tractor; and  it  was  held  that  the  defendant  was  liable.  The  question 
before  the  court  was  stated  to  be: 

"Can  the  defendants  shield  themselves  under  this  contract  and  Injure  plain- 
tiff's property,  and  still  say  that  they  are  not  liable  under  its  provisions, 
which  were  evidently  made  for  the  benefit  of  the  plaintiff  and  those  in  a  like 
position?  Can  they  do  acts  which  without  the  contract  would  be  wrongful,  and 
with  it  are  authorized  only  on  condition  that  they  compensate  the  parties  in- 
jured? Is  their  Justification  complete  and  available  as  a  defense  until  they 
perform  as  the  instrument  of  Justification  requires?" 

The  statement  of  this  proposition  decided  by  the  court  shows  clearly 
that  the  decision  is  not  an  authority  for  holding  the  defendant  in  this 
action.  There  it  was  the  contractor  who  did  the  V^rork  that  caused  the 
injury,  and  for  the  injury  that  he  caused  he  was  held  responsible.  In 
this  case  the  damage  was  caused,  not  by  the  defendant,  but  by  sub- 
contractors in  the  negligent  performance  of  their  work,  and  no  act  of 
the  defendant  is  alleged  that  caused  the  injury.  In  all  of  the  cases  that 
have  been  cited,  the  defendant  was  held  liable  because  it  was  his  acts 
of  negligence  in  the  performance  of  a  contract  with  the  state  or  muni- 
cipal authorities  that  caused  the  injury.  In  none  of  the  cases  does  the 
liability  rest  solely  upon  a  covenant  by  which  the  defendant  agreed  to 
be  responsible  for  the  negligence  of  others.  An  allegation  that  the 
defendant  had  violated  his  contract  with  the  city,  or  had  been  negli- 
gent in  its  performance,  and  that  the  injury  to  the  plaintiff  resulted 
therefrom — the  essential  fact  upon  which,  in  the  cases  to  which  atten^ 
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tion  has  been  called,  the  liability  of  the  defendant  was  based — is  absent 
in  this  case.  See  Conrad  v.  Trustees  of  Village  of  Ithaca,  16  N.  Y.  158 ; 
Robinson  v.  Chamberlain,  34  N.  Y.  389,  90  Am.  Dec.  713 ;  Willy  v. 
MuUedy,  78  N.  Y.  310,  34  Am.  Rep.  536. 

That  the  defendant  is  not  responsible  for  the  negligent  acts  of  his 
subcontractor  is  settled.  Blake  v.  Ferris,  6  N.  Y.  48,  55  Am.  Dec. 
304,  Booth  V.  Rome,  W.  &  O.  T.  R.  R.  Co.,  140  N.  Y.  267,  35  N.  E.  592, 
24  L.  R.  A.  105,  37  Am.  St.  Rep.  552,  and  French  v.  Vix,  143  N.  Y. 
90, 37  N.  E.  612.  In  French  v.  Vix  it  was  sought  to  hold  the  defendant 
responsible  upon  a  clause  in  his  contract  with  the  owner  of  property 
by  which  he  agreed  "to  become  answerable  and  accountable  for  any 
damages  that  may  be  done  to  the  property  or  person  of  any  neighbor 
or  passer-by  during  the  performance  of  said  work."  The  injury  to 
recover  for  which  the  action  was  brought  was  by  the  negligence  of 
•ubcontractors  in  blasting,  which  was  a  part  of  the  work  that  the 
defendant  had  agreed  to  do;  and  the  opinion  in  that  case,  speaking 
of  tht  case  of  Booth  v.  Rome,  W.  &  O.  T.  R.  R.  Co.,  140  N.  Y.  267, 
35  N.  E.  592;  24  L.  R.  A.  105,  37  Am.  St.  Rep.  552,  says: 

"We  see  no  reason  for  reconsidering  the  points  decided  in  that  case,  and  It 
must  be  regarded  as  a  precise  authority  for  the  respondents,  unless  they  can 
be  held  liable  for  these  damages  by  virtue  of  the  clause  in  their  contract  above 
quoted;  and,  whatever  view  may  be  taken  of  that  clause,  it  cannot  impose 
liability  upon  them.  If  it  be  treated  as  a  contract  of  indemnity,  it  could  im- 
pose no  liability,  because,  Henry  not  being  liable,  there  was  nothing  to  call 
the  indemnity  into  operation.  The  indemnitors  could  not  be  liable  unless  the 
party  to  be  indemnified  became  liable.  If  it  be  claimed  that  this  clause  in 
the  contract  was  intended  for  the  benefit  of  the  plaintiff,  and  that,  therefore, 
she  can  enforce  It,  there  are  two  answers  to  such  claim.  It  cannot  be  said 
that  it  was  inserted  for  her  benefit.  The  parties  did  not  Intend  to  provide 
indemnity  against  damages  for  which  they  were  in  no  way  liable.  The  sole 
purpose  of  the  clause  was  the  Indemnity  of  Henry,  and  he  alone,  or  some  one 
in  his  right,  could  in  a  proper  case  enforce  it.  But,  even  if  it  could  be  held 
that  the  contract  contained  in  this  clause  was  intended  for  the  plaintiff's 
benefit,  she  was  not  a  party  to  the  contract,  nor  In  privity  therewith,  and  as 
to  her  it  was  wholly  without  consideration.  As  Henry  could  not,  under  any 
chrcumstances,  become  liable  for  these  damages,  either  on  the  ground  of  care- 
less blasting  or  of  inevitable  damage,  the  case  of  Vrooman  v.  Turner,  69  N. 
Y.  280,  25  Am.  Rep.  196,  is  an  authority  for  holding  that  the  plaintiff  cannot 
sue  upon  and  enforce  the  contract" 

I  can  see  no  reason  why  this  last  statement  as  to  the  law  of  this  state 
is  not  controlling,  and  the  judgment  must  be  affirmed,  with  costs,  with 
leave  to  plaintiff  to  amend  complaint,  upon  payment  of  costs  in  this 
court  and  in  the  court  below. 

O'BRIEN,  McLaughlin  and  hatch,  JJ.,  concur. 

HATCH,  J.  In  considering  the  proper  construction  of  the  contract 
relied  upon  in  the  complaint,  it  is  well  to  understand,  in  the  first  in- 
stance, what  the  precise  obligation  of  the  city  of  New  York  was  in  con- 
nection with  the  construction  of  this  work.  The  tunnel,  as  completed, 
is  the  property  of  the  city,  made  so  by  the  provisions  of  the  statute, 
and  confirmed  by  the  courts  in  construction  of  the  same.  Matter  of 
McDonald,  80  App.  Div.  210,  80  N.  Y.  Supp.  536,  affirmed  175  N.  Y. 
470,  67  N.  E.  1086.    As  the  city  did  not  construct  the  work  through 
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its  agents  and  servants,  but  contracted  for  its  performance,  it  could  not 
be  made  liable  for  negligence  in  the  manner  in  which  the  work  was 
performed.  The  obligation,  however,  rested  upon  it  to  exercise  care  in 
providing  for  proper  plans  and  specifications  and  a  contract  in  ful- 
fillment of  the  same  which  could  be  carried  out  without  inflicting  injury 
upon  the  walls  of  abutting  structures.  If  plans  were  adopted  in  the 
carrying  out  of  which  a  nuisance  would  be  created,  for  the  adoption 
of  such  plans  the  city  would  be  liable,  whether  the  work  was  performed 
by  an  independent  contractor  or  by  itself.  Mayor,  etc.,  of  N.  Y.  v. 
Bailey,  2  Denio,  433.  This  doctrine  was  recognized  in  Maxmillian 
v.  Mayor,  etc.,  62  N.  Y.  160,  20  Am.  Rep.  468,  and  also  in  King  v. 
N.  Y.  C.  &  H.  R.  R.  R.  Co.,  66  N.  Y.  181,  23  Am.  Rep.  37.  If  the  city 
adopted  plans  and  specifications  which  would  necessarily  inflict  injury 
upon  the  abutting  property  owner,  when  it  might,  by  the  exercise  of 
care  have  provided  plans,  under  which  the  work  could  have  been  per- 
formed without  injury  to  adjoining  property,  it  could  be  held  liable 
for  negligence.  This  obligation  upon  the  part  of  the  city  is  primary, 
and  when  the  authority  is  delegated  it  rests  upon  the  doctrine  of  re- 
spondeat superior,  which,  as  was  said  by  MuUin,  J.,  in  Blake  v.  Ferris, 
5  N.  Y.  48,  55  Am.  Dec.  304,  "is  founded  on  the  power  which  the 
superior  has  a  right  to  exercise,  and  which,  for  the  prevention  of 
injuries  to  third  persons,  he  is  bound  to  exercise  over  the  acts  of  sub- 
ordinates." The  city  in  this  case  had  the  power  to  adopt  the  plans  by 
which  the  work  should  be  done,  and  in  the  exercise  of  that  power  it 
also  had  authority  to  adopt  such  plans  as  would  prevent  injuries  to  third 
persons  and  thus  prevent  any  injury  in  doing  the  work  if  the  plans  were 
properly  carried  out.  Consequently  the  doctrine  precisely  applies,  and 
has  been  recognized  in  many  cases.  Deming  v.  Terminal  Rv.  Co..  169 
N.  Y.  1,  61  N.  E.  983,  88  Am.  St.  Rep.  521 ;  Ryder  v.  Thomas,  13  Hun, 
296 ;  McCaflerty  v.  S.  I.  &  F.  M.  R.  R.  Co.,  61  N.  Y.  178,  19  Am.  Rep. 
267 ;  LjOckwood  v.  Mayor,  2  Hilt.  66.  The  obligation,  therefore,  rest- 
ing upon  the  city,  was  that  it  should  not  adopt  plans  for  the  perform- 
ance of  the  work  which  in  the  proper  carrying  out  would  produce  a  nui- 
sance or  necessarily  inflict  inj'ury  upon  adjoining  property.  So,  like- 
wise, the  city  was  charged  with  the  obligation  of  maintaining  its 
streets  and  public  places,  through  which  the  work  progressed,  in  a 
reasonably  safe  condition,  and  to  properly  guard  all  excavations  and 
obstructions  therein,  in  order  that  accidents  might  be  prevented.  This 
duty,  as  it  itself  authorized  the  opening  and  obstruction  of  the  streets 
and  public  places,  it  could  not  delegate,  so  as  to  relieve  itself  from  lia- 
bility,  to  an  independent  contractor.  Storrs  v.  City  of  Utica,  17  N.  Y. 
104,  72  Am.  Dec.  437.  The  city,  therefore,  necessarily  incurred  in  con- 
nection with  the  performance  of  this  work  a  contingent  liability,  from 
which  it  could  not  shelter  itself  behind  the  acts  of  an  independent  con- 
tractor; consequently  it  was  in  a  position  where,  for  the  purpose  of 
safeguarding  its  interests  and  to  protect  itself  from  liability  it  could 
demand  that  the  contractor  by  the  terms  of  the  contract  should  pro- 
vide in  full  measure  indemnity  for  that  part  in  which  the  city  might  be 
liable.  To  meet  this  situation  the  contractor  by  this  contract  covenants 
that  the  plans  and  specifications,  if  properly  carried  out,  will  not  involve 
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any  danger  to  the  foundations,  walls,  or  other  parts  of  adjacent  build- 
ings or  structures,  and  he  further  covenants  that  during  the  perform- 
ance of  the  work  he  will  maintain  the  streets  and  other  public  places 
in  a  reasonably  safe  condition,  and  indemnify  and  save  the  city  harm- 
less from  any  liability  arising  therefrom,  and  will  make  good  any  dam- 
age that  shall  arise  in  the  course  of  construction.  The  further  pro- 
vision of  the  contract  is : 

"The  contractor  shall  be  responsible  for  all  damages  which  may  be  done 
to  abutting  property,  or  buildings  or  structures  thereon,  by  the  method  In 
which  the  construction  hereunder  shall  be  done,  but  not  Including  in  such  dam- 
age  any  damage  necessarily  arising  from  proper  construction  pursuant  to  this 
contract,  or  the  reasonable  use,  occupation,  or  obstruction  of  the  streets  there- 
by." 

It  is  claimed  that  this  is  a  separate,  independent  provision  of  the  con- 
tract, dissociated  from  any  duty  resting  upon  the  city,  and  having  for 
its  sole  purpose  the  indemnity  of  abutting  property  owners,  and  that 
the  liability  of  the  contractor  is  imposed  by  its  terms  to  the  full  ex- 
tent of  providing  indemnity  to  the  property  owner  for  any  act  of 
negligence,  either  upon  his  part  or  upon  the  part  of  an  independent 
contractor  committed  in  any  manner  during  the  performance  of  the 
work.  If  such  be  its  construction,  it  is  manifest  that  the  obligation 
imposed  is  onerous  to  the  extent  of  being  ruinous;  for,  in  consider- 
ing the  question,  the  court  cannot  shut  its  eyes  to  the  character  of  the 
work  and  its  magnitude.  It  is  common  knowledge  that  great  doubt 
existed  as  to  whether  a  tunnel  of  this  size  could  be  constructed  without 
entailing  a  destruction  of  the  streets,  undermining  buildings,  and  other- 
wise inflicting  great  damage  in  the  process.  Such  being  the  fact,  it  is 
manifest  that  if,  in  addition  to  liability  for  such  damage  as  is  necessarily 
incurred,  there  is  added  liability  for  all  acts  of  negligence,  no  matter 
by  whom  committed,  language  imposing  upon  the  contractor  a  bur- 
den of  such  magnitude  ought  to  be  so  clear  and  explicit  in  its  provisions 
as  to  leave  no  room  for  doubt  as  to  the  intent  upon  the  part  of  the  city 
to  impose  and  the  contractor  to  assume  such  burden.  It  is  undisputable 
that  for  damage  inflicted  in  the  process  of  the  work  which  did  not  arise 
out  of  defects  in  the  plans  the  city  would  not  be  liable.  Bates  v.  Hol- 
brook,  171  N.  Y.  460,  468,  64  N.  E.  181.  No  obligation,  therefore, 
rested  upon  the  city  to  indemnify  abutting  property  owners  for  any  loss 
or  damage  occasioned  by  the  proper  performance  of  the  work.  It  is 
equally  well  settled  that  in  the  prosecution  of  the  work  the  contractor 
would  not  be  liable  for  negligence  in  performance  by  an  independent 
contractor,  when,  if  the  work  was  properly  performed,  no  damage 
would  have  resulted.  McCafferty  v.  S.  D.  &  P.  M.  R.  R.  Co.,  61  N. 
Y.  178,  19  Am.  Rep.  267;  Miller  v.  N.  Y.,  L.  &  W.  R.  R.  Co.,  125 
N.  Y.  118,  26  N.  E.  35. 

It  is  claimed,  however,  that  it  was  competent  for  the  city  to  exact  in- 
demnity from  the  contractor  for  the  property  owner,  and  that,  the  ob- 
ligation having  been  assumed  by  the  contractor,  there  is  such  privity  of 
relation  between  the  owner  and  the  contractor  as  will  permit  an  enforce- 
ment of  the  covenant,  if  there  be  a  breach  of  its  conditions ;  that  under 
such  circumstances  the  doctrine  of  respondeat  superior  does  not  apply, 
but  liability  is  rested  solely  upon  the  terms  of  the  contract  and  its 
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breach.  It  is  evident  that  a  contract  which  thus  radically  changes  the 
law  in  every  essential  relation  existing  between  such  parties  ought  to 
be  expressed  in  clear  and  certain  terms.  There  are  no  words  in  this 
contract  which  in  express  terms  make  this  provision  apply  to  third 
parties  or  to  the  owners  of  abutting  property.  The  language  laid 
hold  of  is  that  the  contractor  shall  be  responsible  for  all  damages  in- 
flicted "by  the  method  in  which  the  construction  hereunder  shall  be 
done."  It  is  quite  possible  to  satisfy  this  language  by  limiting  the 
liability  imposed  thereby  to  such  method  used  in  construction  as  is  re- 
quired by  the  terms  of  the  plans  and  specifications  and  the  contract  in 
furtherance  thereof.  If,  however,  the  language  be  entitled  to  a 
broader  construction  than  this,  there  are  no  words  which  extend  the 
language  to  embrace  anything  beyond  personal  performance  by  the  con- 
tractor. It  falls  short  in  language  of  imposing  liability  upon  the  con- 
tractor for  acts  of  negligence  by  an  independent  contractor  committed 
in  the  performance  of  his  contract.  The  entire  language  of  this  clause 
may  be  given  full  force  by  construing  it  as  providing  for  indemnity  to 
an  abutting  property  owner  for  acts  of  negligence  committed  in  the 
method  and  manner  of  performing  the  work.  While  it  is  true  that 
such  construction  would  not  add  to  the  liability  imposed  upon  the 
contractor  for  a  negligent  act  of  his  own,  yet,  in  view  of  the  very 
meager  statement  from  which  is  sought  to  be  levied  such  an  enormous 
responsibility,  it  is  quite  persuasive  in  leading  the  mind  to  the  con- 
clusion that  the  purpose  of  the  parties  was  simply  to  stipulate  and  make 
certain  liability  for  negligent  acts  by  the  person  committing  the  same 
in  carrying  out  the  contract.  It  ought  not  to  receive  a  more  enlarged 
construction,  in  view  of  the  principles  of  law  which  apply  in  such  rela- 
tion, in  the  absence  of  express  words  making  the  contractor  liable  for 
the  acts  of  independent  contractors  over  whom  he  could  have  no  control 
in  the  method  and  manner  of  doing  the  work  beyond  the  terms  of 
the  contract,  nor  in  the  selection  of  instruments  by  which  the  work  is 
done. 

Aside  from  this  question,  however,  it  is  plainly  evident  that  the 
primary  intention  of  both  parties  to  the  contract  was  to  furnish  in- 
demnity to  the  city.  If  we  give  full  force  and  a  literal  interpretation  to 
this  so-called  independent  provision,  we  shall  easily  reach  the  conclu- 
sion that  the  contractor  has  been  relieved  from  the  primary  obligation 
which  the  city  sought  to  impose,  and,  instead  of  standing  as  an  in- 
demnitor to  the  city,  he  is  relieved  from  liability  therefor.  After  as- 
suming responsibility  for  damages  incurred  by  the  method  of  construc- 
tion, the  clause  proceeds  with  this  exception : 

"But  not  Including  in  such  damage  any  damage  necessarily  arising  from 
proper  construction  pursuant  to  this  contract,  or  the  reasonable  use,  occupa- 
tion, or  obstruction  of  the  streets  thereby." 

We  have  already  observed  that  the  first  clauses  of  the  contract 
averred  in  the  complaint  imposed  the  absolute  obligation  and  duty  up- 
on the  contractor  as  a  guarantor  of  the  perfect  character  of  the  plans 
and  the  assumption  of  liability  upon  his  part  for  the  care  of  the,  streets 
and  public  places.  If  force  is  to  be  given  to  the  quoted  provision,  then 
it  necessarily  follows  that,  if  damage  resulted  to  the  abutting  property 
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owner  from  a  proper  performance  of  the  plans,  and  arose  from  a  defect 
therein,  the  language  used  relieves  the  contractor  from  liability  therefor. 
It  then  becomes  a  pertinent  subject  of  inquiry,  upon  whom  does  the 
liability  rest?  Confessedly,  if  the  plans  were  defective,  liability  for 
injury  sustained  arising  out  of  proper  performance  becomes  an  obliga- 
tion of  the  city,  so  that  the  necessary  result  is,  if  this  construction  ob- 
tain, that  the  contractor  is  relieved  from  liability  and  the  city  bears  the 
burden.  There  can  be  no  escape  from  this  conclusion,  based  upon  such 
construction.  Manifestly,  the  parties  to  this  contract  never  contemplat- 
ed such  a  result.  It  becomes,  therefore,  necessary  to  construe  the 
provisions  of  this  contract  relating  to  these  subjects  together.  So  con- 
strued, it  seems  clear  that  the  primary  purpose  was  to  indemnify  the 
city  against  loss  and  damage  for  such  matters,  as  it  owed  a  duty ;  that 
the  language  of  the  last  clause  of  the  so-called  independent  provision 
must  yield  to  the  explicit  provisions  of  the  first  clauses ;  and  that  the 
part  of  the  contract  set  out  in  the  complaint  should  be  so  construed  as 
to  carry  out  the  primary  purpose  and  intent  of  the  parties  by  imposing 
upon  the  contractor  the  obligation  and  duty  which  rested  upon  the  city 
and  give  to  the  property  owner  right  to  indemnity  for  acts  of  negli- 
gence occasioning  injury  against  persons  inflicting  the  same.  Unless 
so  construed,  the  necessary  result  is  to  relieve  the  contractor  from 
liability  to  the  city,  and  make  him  only  liable  to  the  abutting  property 
owner  for  negligence.  In  this  respect  the  city  owed  no  duty  which  it 
was  called  upon  to  protect ;  but  it  did  owe  a  duty  for  which  it  sought 
indemnity,  and  no  construction  should  be  given  to  these  clauses  of  the 
contract  which  works  a  destruction  of  such  indemnity  provision.  So 
far  as  the  contractor  has  assumed  the  duty  resting  upon  the  city,  he  is 
liable  to  persons  suffering  injury  on  account  thereof,  within  the  doc- 
trine announced  in  Cook  v.  Dean,  11  App.  Div.  123,  42  N.  Y.  Supp. 
1040,  affirmed  on  opinion  belov/  160  N.  Y.  660,  55  N.  E.  1094,  and 
many  other  cases.  These  cases  all  proceed  upon  the  theory  that,  where 
the  obligor  assumes  the  discharge  of  a  public  duty  which  devolved  upon 
the  corporation  to  perform,  a  party  suffering  injury  may  resort  in  the 
first  instance  to  the  person  who  has  assumed  the  duty,  and  he  stands  in 
such  privity  of  relation  thereto  as  enables  him  to  maintain  the  action. 
These  cases  are  without  application,  however ;  for  the  reason  that  the 
plaintiff  does  not  found  his  cause  of  action  upon  any  duty  resting  upon 
the  city.  This  is  evident  from  the  averments  of  his  complaint,  which 
clearly  show  that  his  cause  of  action  arises  out  of  the  manner  in  which 
a^  subcontractor  carried  on  the  blasting  of  rock  in  making  the  excava- 
tion for  the  tunnel.  It  rests,  therefore,  upon  a  negligent  act  of  the 
subcontractor.  For  that  act  the  city  was  not  responsible,  and  the 
plaintiff  recognizes  such  fact  by  not  making  the  city  a  party  to  his 
action.  The  duty  and  obligation  assumed  by  the  terms  of  the  contract 
embraced  only  such  matter  as  that  for  which  the  city  would  have  been 
liable,  and  as  no  liability  is  shown  to  have  arisen  therefrom,  so  far  as 
the  cause  of  action  now  set  out  is  concerned,  no  liability  attached  to  the 
contractor  by  virtue  of  the  terms  of  his  contract,  because  he  has  not 
assumed  such  obligation  and  duty,  and  it  never  rested  upon  the  city. 

I  concur,  therefore,  with  Mr.  Justice  INGRAHAM  in  the  opinion 
which  he  has  delivered  in  this  case.     The  judgment  should  be  affirmed. 
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with  costs,  with  leave  to  the  plaintiff  to  plead  over  within  20  days,  on 
the  payment  of  costs  in  this  court  and  in  the  court  below. 

O'BRIEN  and  McLAUGHUN,  JJ.,  concur. 

PATTERSON,  J.  (dissenting).  Mr.  Justice  HATCH,  in  his  opin- 
ion in  this  case,  has  fairly  stated  what  to  my  mind  is  the  determinant 
consideration  therein,  and  that  is,  whether  the  provision  of  the  contract 
that  the  contractor  shall  be  responsible  for  all  damages  which  may  be 
done  to  abutting  property  or  buildings  or  structures  by  the  method  in 
which  the  construction  shall  be  done,  not  including  damage  necessarily 
arising  from  proper  construction  or  reasonable  use,  occupation,  or  ob- 
struction of  the  streets,  is  a  separate  and  independent  provision,  dis- 
sociated from  any  duty  resting  upon  the  city,  and  having  for  its  flole 
purpose  the  security  and  indemnity  of  abutting  property  owners.  If 
this  is  not  an  independent  provision,  then  the  views  expressed  by  Mr. 
Justice  HATCH  are  conclusive ;  but  in  my  judgment  it  is  independent, 
and  provides  for  conditions  and  situations  entirely  different  from  any 
others  contained  in  the  contract,  relating  solely  to  "the  indemnity  of  the 
city.  It  seems  to  me  that  the  provision  in  question  is  one  which  the 
contractor  entered  into  for  the  benefit  of  third  parties  as  one  of  the 
terms  and  conditions  upon  which  the  rapid  transit  commissioners 
awarded  the  contract  to  him.  He  was  contracting  for  himself,  and  the 
question  is  not  one  of  the  relation  of  independent  contractors  to  the 
work,  nor  of  trespasses  committed  by  them;  for  the  defendant  is  the 
principal  contractor,  and  all  the  obligations  of  that  contract  devolved 
upon  him.  As  I  look  at  it,  upon  all  the  facts  set  forth  in  the  com- 
plaint in  this  action,  it  is  not  a  question  of  the  liability  of  the  city  at  all, 
but  of  the  liability  assumed  by  the  defendant  as  a  condition  of  his 
contract,  not  in  indemnification  of  the  city,  but  upon  an  original  under- 
taking of  his,  pursuant  to  a  requirement  of  the  rapid  transit  commis- 
sioners, who  had  the  right  to  exact  it  from  him  for  the  protection  ot  the 
owners  of  property  abutting  upon  the  line  of  the  subway. 

Entertaining  these  views,  I  am  unable  to  concur  in  tfie  conclusion 
reached  by  my  associates. 


(48  Misc.  Rep.  429.) 

NEW  YORK  PELTON  FLOOR  CO.  v.  TUCKER  ft  VINTON. 

(Sifpreme  Court,  Trial  Term,  New  York  County.    March,  1904.) 

1.  SALE&— Contract— CoNSTEUCTioN. 

A  contract  between  plaintiff  and  defendant,  in  one  of  tlie  clauses  of 
wbicli  it  was  agreed  that  on  the  execution  of  a  certain  license  to  defendant 
by  a  patentee  plaintiff  would  execute  and  deliver  to  defendant  a  bill  of 
sale  of  all  its  personal  property  "then  on  hand"  at  plaintiff's  factory  on 
receiving  from  defendant  a  specified  cash  sum,  is  a  mere  option  agree- 
ment; and  hence  does  not  bind  defendant  to  pay  the  sum  named  on  the 
execution  of  the  license. 

Action  by  the  New  York  Pelton  Floor  Company  against  Tucker  & 
Vinton,  Incorporated,  to  recover  the  price  of  goods  sold.  Tried  be- 
fore the  court  without  a  jury.     Complaint  dismissed. 
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Phillips  &  Avery  (Frank  M.  Avery,  of  counsel),  for  plaintiff. 
Seymour,  Seymour  &  Harmon  (Frederick  Seymour,  of  counsel),  for 
defendant 

GIEGERICH,  J.  Prior  to  August  2,  1901,  the  plaintiflf  held  the 
exclusive  license  to  use  within  the  limits  of  Long  Island  and  the  city 
of  New  York,  state  of  New  York,  and  in  the  state  of  New  Jersey,  a 
certain  patented  floor  construction,  said  license  having  been  granted 
by  the  patentee,  the  Pelton  Fireproof  Construction  Company.  On  Au- 
gtist  2,  1901,  the  defendant  made  a  contract  with  the  plaintiff,  which 
contemplated  the  substitution  of  the  defendant  in  place  of  the  plaintiff 
as  such  licensee.  The  fifth  clause  of  this  contract,  and  the  clause  upon 
which  the  present  action  is  brought,  is  as  follows : 

"Fifth.  The  party  of  the  second  part  further  agrees  that  upon  the  execution 
of  such  license  by  the  Petton  Fireproof  Construction  Company  to  the  party  of 
the  first  part  hereto,  to  execute  and  deliver  to  the  party  of  the  first  part  a 
bill  of  sale  granting  and  conveying  to  the  party  of  the  first  part  all  the  moulds, 
forms,  tools,  implements,  raw  and  manufactured  materials  then  on  hand  at  the 
manufactory  of  the  party  of  the  second  part  in  the  Borough  of  Manhattan, 
New  Tork  City,  except  belting,  shafting,  pulleys  and  engine  belonging  to  the 
landlord,  upon  receiving  in  payment  therefor  from  the  pax^  of  the  first  part 
the  sum  of  $3,000  in  cash." 

Subsequently,  and  on  or  about  the  30th  day  of  September,  1901, 
the  said  Pelton  Fireproof  Construction  Company  issued  to  the  defend- 
ant the  exclusive  license  as  contemplated.  The  plaintiff  performed  all 
of  the  conditions  of  the  agreement  on  its  part  to  be  performed,  and 
after  the  issuance  of  said  license  tendered  to  the  defendant  a  bill  of 
sale  of  the  property  mentioned  in  the  fifth  clause  of  the  contract,  above 
quoted,  and  demanded  payment  of  the  $3,000  agreed  upon,  but  the 
defendant  refused  to  accept  the  property  or  to  pay  the  $3,000,  or  any 
part  thereof.  Thereafter  the  plaintiff  caused  such  property  to  be  sold 
at  public  auction,  the  amount  realized  upon  such  sale  being  $50,  and 
this  action  is  brought  for  the  difference,  to  wit,  $2,950.  The  gist  of 
the  controversy  is  whether  the  fifth  clause,  above  quoted,  is  merely  an 
option,  to  be  exercised  by  the  defendant  if  it  so  saw  fit,  or  whether  it 
is  an  agreement  binding  upon  both  parties.  In  my  opinion,  the  clause 
confers  an  option  only,  and  does  not  bind  the  defendant  to  make  the 
purchase.  One  of  the  chief  reasons  for  this  conclusion  is  that  the 
property  contemplated  is  not  definite  and  fixed,  but,  on  the  contrary, 
is  such  as  may  be  on  hand  at  a  future  time,  namely,  at  the  time  of  the 
execution  of  the  anticipated  license.  As  a  matter  of  fact,  as  will  be 
seen  by  a  comparison  of  the  dates  above  given,  the  contract  sued  upon 
was  made  on  August  2d,  whereas  the  license  contemplated  was  not 
issued  until  after  September  30th,  following.  That  the  parties  to  the 
contract  had  in  mind  that  there  would  be  an  interval  of  greater  or  less 
duration  is  plain  from  the  language  of  the  clause.  The  words  "then 
on  hand"  plainly  mean,  not  on  hand  at  the  time  the  contract  was 
signed,  but  that  might  be  on  hand  at  a  future  date,  to  wit,  upon  the 
execution  of  the  license.  There  is  no  provision  whatever  which  binds 
the  plaintiff  to  have  on  hand  at  such  future  date  the  same  amount  of 
the  property  as  was  on  hand  at  the  date  of  the  contract,  or  any  amount ; 
but,  on  the  contrary,  it  was  left  perfectly  free  to  diminish  the  amount 
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of  such  property  to  any  extent  it  saw  fit.  Under  such  circumstances, 
it  would  be  very  unreasonable  to  suppose  that  the  defendant  company 
intended  to  bind  itself  to  pay  a  fixed  price  for  whatever  might  be  on 
hand  and  turned  over  to  it  at  a  future  date.  This  view  is  confirmed 
by  other  provisions  of  the  contract,  which  is  so  drawn  that  the  differ- 
ent clauses  express  the  respective  obligations  and  agreements  of  the 
two  parties  separately.  For  example,  the  first  clause  begins  vdth 
the  words,  "The  party,  of  the  first  part  hereby  agrees;"  the  second 
clause  with  the  words,  "The  party  of  the  first  part  shall  pay ;"  and  the 
fourth  clause  with  the  words,  "The  party  of  the  first  part  hereby 
grants."  On  the  other  hand,  the  fifth  clause  purports  to  contain  a  cov- 
enant of  the  second  party  alone.  Still  other  clauses  do  not  purport  to 
be  the  covenant  of  either  party  exclusively.  This  circumstance  strong- 
ly indicates  that  the  contract,  which  bears  every  evidence  of  having 
been  carefully  drawn,  was  intended  to  show  clearly  by  its  terms  just 
who  was  bound  by  its  various  provisions,  and  to  leave  nothing  to  im- 
plication. In  Bruce  v.  Fulton  National  Bank,  79  N.  Y.  154,  36  Am. 
Rep.  506,  an  attempt  was  made  to  compel  a  lessee  to  accept  a  renewal 
of  the  lease  under  a  covenant  therein,  which  by  its  terms  bound  only 
the  lessor  to  grant  such  renewal,  and  not  the  lessee  to  accept.  The 
court  said,  at  page  161,  79  N.  Y.,  page  505,  35  Am.  Rep. : 

"The  agreement  before  us  Is  very  explicit.  It  was  evidently  prepared  by  a 
careful  and  experienced  draftsman.  Its  subject  Is  not  new,  nor  Is  Its  form 
singular  or  unusual.  It  does  not  appear  that  anything  was  omitted  which 
either  party  Intended  to  provide  for.  'It  is  drawn  technically  In  form,  and  with 
obvious  attention  to  details,*  and  In  such  a  case  'a  covenant  cannot  be  Implied 
In  the  absence  of  language  tending  to  a  conclusion  that  the  covenant  sought 
to  be  set  up  was  intended.'  Hudson  Canal  Ck).  v.  Penn.  Coal  Co.,  8  Wall.  276. 
19  L.  Ed.  349.  This  rule  is  cited  with  approbation  by  Allen,  J.,  in  the  recent 
case  of  Booth  v.  Cleveland  Rolling  Mill  Co.,  74  N.  Y.  15.  and  it  applies  to  and 
must  control  the  case  before  us.  We  find  In  the  agreement  some  covenants 
binding  the  parties  mutually;  others  only  the  lessor;  and  others  still  the 
lessee — expressed  in  apt  words,  without  ambiguity  or  confusion." 

This  case  is  cited  with  approval  in  the  recent  decision  in  Zorkowski 
V.  Astor,  156  N.  Y.  393,  50  N.  E.  983,  where  it  was  further  said  at  page 
398, 156  N.  Y.,  page  985,  60  N.  E.: 

''A  covenant  will  not  be  implied  unless  it  clearly  appears  from  the  words 
used  that  one  was  intended.  Booth  v.  Cleveland  Rolling  Mill  Co.,  74  N.  Y. 
15 ;  Hudson  Canal  Co.  v.  Penn.  Coal  Co.,  8  Wall.  276,  19  L.  Ed.  349.  When 
it  is  apparent  that  the  parties  had  the  subject  in  mind,  and  either  has  withheld 
an  express  promise  in  regard  to  it,  one  will  not  be  implied." 

The  plaintiff  relies  upon  Jugla  v.  Trouttet,  120  N.  Y.  21,  23  N.  E. 
1066,  and  especially  the  statement  in  the  opinion  that,  "when  any  act 
of  the  parties,  or  either  of  them,  is  essential  to  carry  out  the  intention 
of  the  parties,  appearing  by  the  provisions  of  a  contract,  the  stipulation 
for  the  performance  of  such  act  will  be  deemed  within  its  provisions 
as  effectually  as  if  actually  expressed."  This  rule,  of  course,  is  un- 
doubted. The  only  question  arises  upon  the  application  of  it  So  far 
as  that  case  applies,  however,  it  is  against  this  plaintiff,  because  the 
court  refused  to  imply  a  covenant  on  the  part  of  the  plaintiffs  there — 
manufacturers  of  gloves — to  continue  making  and  selling  to  the  de- 
fendant under  an  agreement  providing  that,  "so  long  as"  the  plaintiffs 
"continue  to  manufacture  said  gloves  and  to  furnish  the  same  to  him/' 

Digitized  by  V^OOQIC 


Sup.  Ct.)      KEW  YORK  PBLTON  FLOOR  CO.  V.  TUCKER  <&  VINTON.         413 

the  defendant  "will  not  purchase  of  any  other  person  any  gloves  what- 
ever of  the  same  grades."     It  was  held  that  the  plaintiflFs  had  not  de- 
prived themselves  of  the  right  at  their  pleasure  to  discontinue  the  pro- 
duction of  gloves.    Other  cases  relied  upon  by  the  plaintiff,  such  as 
Barton  v.  McLean,  6  Hill,  266,  Richards  v.  Edick,  17  Barb.  263,  and 
Frey  v.  Johnson,  22  How.  Prac.  316,  where  covenants  have  been  im- 
plied, are  cases,  as  pointed  out  in  Bruce  v.  Fulton  National  Bank,  16 
Hun,  621,  decided  upon  the  peculiar  phraseology  of  the  contracts  under 
adjudication,  and  in  which  the  intention  in  regard  to  the  particular 
covenant  was  not  in  dispute.     There  are  some  cases,  also,  in  which  a 
covenant  has  been  implied  in  order  to  prevent  a  failure  of  the  entire 
contract  for  want  of  consideration  to  uphold  it     In  the  present  in- 
stance, instead  of  there  being  ground  for  believing  that  the  intention 
of  the  parties  was  that  the  covenant  should  have  a  broader  application 
than  its  terms  denote,  there  is  ground  for  believing,  as  above  shown, 
that  their  intention  was  fully  and  exactly  expressed.     The  improba- 
bility of  a  party  agreeing  to  purchase  at  a  fixed  price  an  indeterminate- 
quantity  of  goods  has  been  already  adverted  to.     Against  this  the  plain- 
tiflF  advances  the  argument  that  the  goods  in  question  could  have  been 
of  no  use  to  the  plaintiff,  nor  to  any  one  else  except  the  defendant, 
after  the  latter  should  receive  the  exclusive  right  to  .use  the  patented 
article,  and  therefore  that  it  could  not  have  been  the  intention  of  the 
plaintiff  to  place  itself  so  completely  in  the  hands  of  the  defendant  as 
to  give  the  latter  an  option  merely,  and  not  bind  it  to  purchase.     In 
answer  to  this  claim  it  may  be  observed,  in  the  first  place,  that  the 
molds  and  tools  would  be  useful  to  others  than  the  defendant,  the  latter 
having  an  exclusive  right  only  within  the  territory  of  Long  Island  and 
New  York  City,  state  of  New  York,  and  in  the  state  of  New  Jersey. 
Outside  these  limits  these  special  appliances  would  be  valuable  to  any 
one  engaged  in  making  the  article.     And  even  within  these  limits  they 
might  become  valuable  for  the  plaintiff's  own  use,  in  the  event,  provided 
for  in  the  contract  and  pointed  out  below,  that  the  license  should  re- 
vest in  the  plaintiff.     It  should  be  noted,  moreover,  that  the  anticipated 
sale  of  these  appliances  is  not,  by  any  means,  the  sole  consideration 
flowing  to  the  plaintiff.     This  circumstance  differentiates  the  present 
case  from  those  where  there  is  but  a  single  covenant,  which  must  be 
held  mutual  in  order  to  establish  any  contract  at  all.     Here  the  plain- 
tiff as  well  as  the  patentee  was  to  have  from  the  defendant  a  royalty 
on  each  square  foot  of  flooring  laid  under  the  license.    There  was  also 
a  provision  that  the  exclusive  right  to  use  the  patented  article  should 
vest  back  in  the  plaintiff  in  the  event  that  the  payments  of  royalty  did 
not  amount  to  certain  minimum  sums  specified.     It  is  further  notice- 
able, and  significant  on  the  point  of  controversy,  and  indicative  of  the 
defendant's  cautious  and  noncommittal  attitude  in  the  entire  transac- 
tion, that  even  as  to  these  minimum  sums  there  was  no  agreement  to 
pay  unless  the  royalties  amounted  to  such  sums ;   the  only  penalty  for 
nonpayment  being  that  the  reassignment  of  the  license  to  the  plaintiff 
should  become  effective  in  that  event.     The  fact  that  the  defendant 
so  carefully  refrained  from  committing  itself  unconditionally  to  paying 
any  sums  in  excess  of  what  the  royalty  would  amount  to  at  the  agreed 
rate  per  square  yard  for  the  work  actually  done,  corroborates  the  view 
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that,  in  respect  to  the  purchase  of  the  appliances,  there  was  the  same 
avoidance  of  any  engagement  to  make  a  greater  outlay  than  the  needs 
of  the  business  might  require. 

Upon  the  whole  case  I  am  clearly  of  the  opinion  that  there  was  no 
agreement  to  purchase  on  the  part  of  the  defendant,  and  that  the  com- 
plaint should  be  dismissed,  with  costs.  Complaint  dismissed,  with 
costs. 


(9(5  App.  Dlv.  ise.) 

COLLINS  y.  RUSSBLL  et  aL 

(Supreme  CJourt,  Appellate  Diyislon,  Third  Department    Jmie  SO,  1904.) 

1.   OUBTESY— WiFB    SXISED    OF   REMAINDEB. 

The  husband  Is  not  entitled  to  a  tenancy  by  the  curtesy,  where  the  wife 
1b  seised  of  a  remainder  only,  under  a  deed  conveying  land  to  her  subject 
to  use  and  occupation  of  another  for  life,  provided  such  life  tenant  make 
repairs  and  pay  taxes;  the  life  estate  not  terminating  till  after  death 
of  the  wife. 

Appeal  from  Trial  Term,  Warren  County. 

Action  by  Courtney  S.  Collins  against  John  L.'  Russell  and  others. 
From  a  judgment  dismissing  the  complaint  on  the  ground  that  it  did 
not  state  a  cause  of  action,  plaintiff  appeals.     Affirmed. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHESTER, 
and  HOUGHTON,  JJ. 

McArthur  &  Starbuck,  for  appellant 
Jones  &  Russell,  for  respondents. 

HOUGHTON,  J.  The  complaint  alleges  that  during  coverture,  in 
which  children  were  born,  there  was  conveyed  to  the  wife  of  plaintiff 
certain  lands  described,  subject  to  the  use  and  occupation  of  another 
during  life,  provided  such  life  tenant  made  repairs  and  paid  taxes,  and 
that  hereupon  said  wife  "became  seised  in  fee  of  said  premises,  sub- 
ject to  the  aforesaid  life  estate,"  which  life  estate  terminated  after  the 
decease  of  the  wife,  and  asks,  because  of  such  facts,  that  the  plain- 
tiff be  decreed  to  be  a  tenant  by  the  curtesy,  and  awarded  possession 
of  the  premises  during  his  life. 

The  trial  court  decided  that,  because  of  the  prior  life  estate,  there  was 
not  such  seisin  in  fact  in  the  wife  during  her  lifetime  as  entitled  the  hus- 
band to  a  tenancy  by  the  curtesy.  We  think  the  trial  court  was  correct. 
By  the  common  law,  which  still  governs  tenancy  by  the  curtesy,  seisin 
in  fact  by  the  wife,  as  distinguished  from  seisin  in  law,  was  an  essen- 
tial element.  The  early  cases  are  uniform  that  if  the  wife  held  an 
estate  in  reversion  or  remainder,  subject  to  a  prior  freehold  estate  in 
another,  her  constructive  seisin  of  such  reversion  would  not  entitle  her 
husband-  to  curtesy,  unless  the  prior  freehold  estate  should  be  deter- 
mined during  coverture.  1  Washburn  on  Real  Property  (6th  Ed.) 
§  335.  Entry  by  the  common  law  being  necessary  to  perfect  title  of 
an  heir  or  devisee,  the  husband  was  held  not  entitled  to  the  curtesy 
unless  the  wife  had  entered  in  fact  on  her  inheritance  or  devise  before 
her  death.    And  this  rule  was  applied  as  late  as  Carr  v.  Anderson,  6 
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App.  Div.  6,  39  N.  Y.  Supp.  746.  The  rule  has  been  relaxed  some- 
what, from  the  necessities  of  the  case,  as  in  wild  lands  impracticable 
of  actual  occupation  (Jackson  v.  Sellick,  8  Johns.  262);  and  curtesy 
initiate  upon  the  birth  of  a  child,  which  was  a  vested  estate  in  the 
husband,  has  been  destroyed  by  the  statutes  giving  a  married  woman 
the  right  to  dispose  of  her  separate  estate  by  deed  or  devise.  But  so 
far  as  we  have  been  able  to  discover,  the  authorities  are  uniform 
that  the  husband  is  not  entitled  to  tenancy  by  the  curtesy  where  the 
wife  is  seised  of  a  remainder  or  reversion  only.  Such  was  the  direct 
holding  in  Ferguson  v.  Tweedy,  43  N.  Y.  643,  and  in  Tayloe  v.  Gould, 
10  -Barb.  390.  In  Gibbs  v.  Esty,  22  Hun,  266,  a  widow's  dower  was 
set  oflF,  and  it  was  held  that  the  husband  of  a  wife  heir  to  the  remainder 
had  no  rights  as  tenant  by  the  curtesy.  And  such  was  also  the  holding 
in  Re  Cregier,  1  Barb.  Ch.  698,  46  Am.  Dec.  416.  So,  too,  adverse 
possession  existing  during  coverture  defeats  the  husband's  rights. 
Baker  v.  Oakwood,  49  Hun,  419,  3  N.  Y.  Supp.  570.  But  it  is  claimed 
by  the  appellant  that  the  rule  is  different  where  title  comes  by  deed, 
and  the  case  of  Adair  v.  Lott,  3  Hill,  182,  is  cited  as  authority  therefor. 
It  is  true  that  in  the  course  of  the  discussion  of  that  case  it  is  said  that 
the  doctrine  of  seisin  in  fact  in  the  wife  does  not  apply  where  she  takes 
by  conveyance,  because  it  will  be  presumed ;  and  the  case  of  Jackson 
V.  Johnson,  6  Cow.  74,  16  Am.  Dec.  433,  is  cited  as  authority  for  the 
proposition.  An  examination  of  that  case  will  show  that  the  court 
concluded  that  there  was  actual  seisin  in  the  wife.  Besides,  in  Adair 
V.  Lott  the  court  expressly  determined  there  was  no  outstanding  prece- 
dent estate,  but  that  the  occupant  was  under  the  wife,  and  therefore 
there  was  actual  as  well  as  legal  seisin.  While  these  cases  have  been 
cited  many  times  upon  other  propositions  involved,  no  decision  seems 
to  have  gone  to  the  extent  of  holding  that  title  acquired  by  deed 
which  was  expressly  subject  to  a  life  estate  gave  to  the  husband  any 
greater  rights  than  he  Mrould  possess,  had  the  estate  been  created  in  any 
other  manner. 

In  the  present  case,  if  the  wife  had  received  an  absolute  deed,  and 
then  conveyed  a  life  estate  on  condition  that  the  life  tenant  pay  taxes 
and  make  repairs,  it  is  possible  that  the  taxes  and  repairs  might  be 
deemed  rent,  and  thus  the  life  tenant  be  considered  occupying  under 
the  grantor.  But  the  estate  conveyed  to  the  wife  was  subject  to  the 
life  estate,  which  possibly  might  be  defeated  by  failure  of  the  life 
tenant  to  make  repairs  or  pay  taxes,  but,  until  defeated,  remained  a 
precedent  estate,  and  gave  the  life  tenant  the  right  of  actual  occupancy. 
The  plaintiff's  wife  did  not  and  could  not  have  actual  possession  of  the 
premises.  She  had  neither  constructive  nor  actual  possession.  The 
remainder  was  vested  in  her,  but  possession  was  postponed  until  the 
temiination  of  the  life  estate.  The  essential  element  of  seisin  during: 
coverture  of  the  premises  in  question  was  lacking.  The  plaintiff's 
allegation  was  that  his  wife  was  seised  subject  to  the  life  estate,  and  his 
complaint  was  therefore  properly  dismissed. 

The  judgment  should  be  affirmed,  with  costs.     All  concur. 
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(96  App.  Div.  148.) 

PEOPLE  ex  rel.  TURNER  v.  KELSEY,  State  CJomptroller. 

(Supreme  C)ourt,  Appellate  Division,  Third  Department    Jtine  80,  19(H.) 

1.  Tax    Sales — Redemption — ^Notice — ^Forest    Goioiission — Occupancy    or 
Lands. 

Laws  1885,  p.  482,  c.  283,  §  9,  declaring  that  the  forest  commission  shall 
have  the  "care,  control,  and  superintendence"  of  the  forest  preserve, 
and  Laws  1900,  p.  62,  c.  20,  §  220,  subd.  1,  declaring  that  it  shall  have  the 
"care,  control,  and  supervision"  thereof,  do  -not  place  the  commission  In 
the  actual  occupancy  of  the  wild  and  vacant  lands  within  the  preserve, 
so  as  to  require  notice  to  the  commission  in  order  to  limit  the  time  to 
redeem  lands  sold  for  taxes. 

Certiorari,  on  the  relation  of  Ernest  A.  Turner,  directed  to  Otto 
Kelsey,  State  Comptroller,  commanding  him  to  certify  and  return  to 
the  office  of  the  clerk  of  the  county  of  Albany  his  proceedings  in  the 
matter  of  redeeming  certain  lands  sold  by  the  comptroller  for  unpaid 
taxes.    Determination  of  comptroller  reversed. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

Griffin  &  Ostrander,  for  relator. 

John  Cunneen,  Atty.  Gen.,  and  William  H.  Wood,  Dep.  Atty.  Gen., 
for  defendant. 

HOUGHTON,  J.  The  only  question  involved  on  this  appeal  is 
whether  the  various  statutes  creating  and  defining  the  duties  and 
rights  of  the  forest  commission  have  placed  it  in  such  actual  occu- 
pancy of  wild  and  vacant  lands  owned  by  the  state  within  the  forest 
preserve  that  notice  must  be  given  it  in  order  to  limit  the  time  to  re- 
deem lands  sold  for  unpaid  taxes.  At  the  state  tax  sale  of  Decem- 
ber, 1900,  the  relator  purchased  a  tract  of  wild  and  unoccupied  land 
within  the  boundaries  of  the  forest  preserve,  paid  the  purchase  price, 
and  received  a  certificate  of  sale  therefor.  At  the  time  of  such  sale, 
title  to  a  large  tract  of  land,  within  which  was  the  tract  bid  for  by  re- 
lator, was  in  dispute  between  the  state  and  individuals.  That  con- 
troversy was  adjusted  by  the  execution  and  delivery,  on  March  14, 
1901,  of  a  quitclaim  deed  from  such  individuals  to  the  people,  specifi- 
cally stating  that  such  deed  was  subject  to  all  taxes  upon  the  lands 
and  tax  sales  thereof.  The  lands  embraced  in  that  deed  included 
those  in  dispute,  and  under  the  provisions  of  section  127  of  the  tax 
law  (Laws  1896,  p.  838,  c.  908),  the  forest  commission,  in  behalf  of 
the  state,  had  an  undisputed  right  within  the  one  year  succeeding  the 
sale  to  redeem  said  lands  therefrom,  and  from  the  record  before  us 
it  appears  to  have  been  the  intention  at  the  time  of  the  adjustment 
of  the  controversy  and  the  taking  of  the  deed  so  to  do.  By  some 
oversight  this  redemption  was  not  made,  and  thereupon  the  relator 
demanded  his  deed  from  the  comptroller,  which,  upon  one  pretext 
or  another,  was  withheld.  In  October,  1903,  the  forest  commissioner 
made  application  to  the  comptroller  to  be  allowed  to  redeem,  in  be- 
half of  the  people,  on  the  ground  that  the  forest  commission  had  been 
in  actual  occupancy  of  the  lands  from  March  14,  1901,  claiming  that 
because  no  notice  had  beeii  served  upon  it  the  time  for  redemption 
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had  been  extended  for  the  two  years  provided  by  section  137  of  the 
tax  law.  It  is  stated  that  the  state  had  some  claim  to  the  lands  by 
virtue  of  prior  tax  sales,  but  whatever  title  it  has  appears  to  be  by 
virtue  of  the  deed  of  March  14,  1901.  The  comptroller,  against  the 
relator's  protest,  permitted  the  redemption. 

We  think  there  was  no  such  actual  occupancy  by  the  forest  com- 
mission as  required  notice,  and  that  the  time  to  redeem  was  not  ex- 
tended because  of  failure  to  give  it.  This  court  has  recently  held  in 
People  ex  rel.  Keyes  v.  Miller,  90  App.  Div.  596,  86  N.  Y.  Supp.  189, 
that  the  cutting  of  trails  through  forest  lands  and  the  building  of  boat 
landings  was  not  actual  occupancy  within  the  meaning  of  the  tax  law. 
And  a  long  line  of  decisions  have  declared  an  occupant  under  the 
tax  law  to  be  one  who  has  made  actual  and  substantial  improvements, 
and  has  been  in  actual  possession  as  distinguished  from  legal  posses- 
sion. Comstock  V.  Beardsley,  16  Wend.  348 ;  Smith  v.  Sanger,  4  N. 
Y.  577;  Hand  v.  Ballou,  12  N.  Y.  542;  People  ex  rel.  Marsh  v. 
Campbell,  143  N.  Y.  335,  38  N.  E.  300;  People  ex  rel.  Chase  v. 
Wemple,  144  N.  Y.  478,  39  N.  E.  397. 

In  view  of  the  numerous  and  uniform  decisions,  and  the  plain 
meaning  of  the  term  "occupant,"  we  think  it  would  be  doing  violence 
to  the  language  of  the  statutes  to  say  that  the  forest  commission 
was  placed  by  them  in  the  actual  occupancy  of  the  wild  and  unoccu- 
pied lands  in  dispute.  The  language  of  section  9,  c.  283,  p.  482,  of  the 
Laws  of  1886,  is  "The  forest  commission  shall  have  the  care,  cus- 
tody, control  and  superintendence  of  the  forest  preserve."  This  stat- 
ute seems  to  be  still  in  force,  although  it  is  largely  superseded  by  arti- 
cle 13,  c.  20,  p.  61,  Laws  1900,  known  as  the  "Forest,  Fish,  and  Game 
Law."  The  language  of  subdivision  1,  §  220,  of  that  act,  is  that  the 
commission  "shall  have  the  care,  control  and  supervision  of  the  forest 
preserve."  In  People  v.  Turner,  145  N.  Y.  451,  40  N.  E.  400,  and 
People  ex  rel.  Forest  Commission  v.  Campbell,  152  N.  Y.  51,  46  N. 
E.  176,  the  Court  of  Appeals  passed  upon  the  former  statute  with 
respect  to  the  questions  arising  in  those  cases,  and  it  is  claimed  that 
the  language  used  indicates  that,  in  the  opinion  of  that  court,  the  for- 
est commission,  by  force  of  the  statute,  was  placed  in  actual  occu- 
pancy of  the  lands  owned  by  the  state  within  the  forest  preserve, 
within  the  meaning  of  the  tax  law.  We  think  those  cases  cannot  be 
so  construed.  The  action  of  People  v.  Turner  was  one  in  replevin 
for  timber  cut  upon  lands  of  which  the  state  had  a  valid  title.  Such 
an  action  could  be  brought  by  any  owner  having  constructive  posses- 
sion. It  is  true  that,  in  commenting  upon  the  character  of  title  of  the 
state,  the  court  says  that,  by  reason  of  the  statute  placing  the  lands 
in  the  control  and  supervision  of  the  forest  commission,  the  con- 
structive possession  of  the  state  was  made  an  actual  possession.  But 
this  is  far  from  holding  that  the  forest  commission  had  thus  become 
an  actual  occupant  of  the  land.  Even  in  that  case  it  was  held  that 
the  cutting  of  grass  on  a  natural  meadow  on  said  lands,  and  the  sow- 
ing of  grass  seed  on  two  occasions,  and  the  damming  of  a  stream, 
did  not  make  the  one  so  doing  an  actual  occupant,  entitled  to  written 
notice  to  redeem.  People  ex  rel.  Forest  Commission  v.  Campbell 
89  N.Y.S.— 27 
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was  a  certiorari  to  review  the  determination  of  the  Comptroller  in 
canceling  the  sale  of  certain  lands  made  to  the  state,  and  the  only 
question  involved  was  whether  the  forest  commission,  as  such,  had 
the  power  to  institute  the  proceedings.  In  the  course  of  the  discus- 
sion the  court  reiterated  what  it  had  said  in  People  v.  Turner.  The 
state  was  the  purchaser  at  the  tax  sale,  and  it  had  an  interest  in  the 
cancellation,  such  as  an  individual  who  had  purchased  would  have; 
and  the  duty  of  custody  and  control  devolving  upon  the  forest  com- 
mission might  well  give  it  the  right  to  intervene  to  prevent  the  rights 
of  its  principal  from  being  taken  away  in  the  setting  aside  of  the  sale. 
In  neither  of  the  cases  was  the  forest  commission  given  any  greater 
rights  than  would  have  been  accorded  an  individual  having  con- 
structive possession  only.  Under  the  Revised  Statutes  (2  Rev.  St. 
[2d  Ed.]  p.  312,  pt.  3,  c.  5,  tit.  2,  §  1),  to  entitle  a  party  to  institute  an 
action  to  determine  claims  to  real  property,  he  must  have  been  in 
actual  possession  of  the  lands.  In  Churchill  v.  Onderdonk,  59  N.  Y. 
134,  in  commenting  upon  the  meaning  of  the  statute,  Folger,  J.,  says: 

"  'Actual  possession/  as  a  legal  phrase,  Is  put  in  opposition  to  the  other 
phrase,  'possession  in  law,*  or  •constructive  possession.'  Actual  possession 
is  the  same  as  pedis  possessio  or  pedis  positio,  and  these  mean  a  foothold  on 
the  land,  an  actual  entry,  a  possession  in  fact,  a  standing  upon  it,  an  occupa- 
tion of  it,  as  a  real,  demonstrative  act  done.  It  is  the  contrary  of  a  possession 
in  law,  which  follows  in  the  wake  of  title." 

This  definition  would  apply  equally  well  to  that  occupancy  requir- 
ing notice  to  redeem  from  a  tax  sale.  Whatever  the  rights  of  the 
forest  commission  may  be  with  respect  to  care,  custody,  and  control, 
the  Legislature  has  not  placed  it  in  such  possession  of  the  wild  and 
unoccupied  lands  within  the  forest  preserve  as  makes  it  an  actual  oc- 
cupant, whose  time  for  redemption  is  extended  by  failure  to  serve  a 
written  notice  to  redeem. 

The  determination  of  the  Comptroller  must  be  reversed,  with  $50 
costs  and  disbursements  to  the  relator.    All  concur. 


(96  App.  Div.  471.) 

NEW  YORK  CENT.  &  H.  R.  R.  CO.  v.  BUFFALO  &  W.  ELECTRIC  RT.  CO. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    July  6,  1904.) 

1.  Statutes— Construction— Reasonableness— Legislative  Pubpose. 

The  railroad  law  (Laws  1890,  p.  1082,  e.  565,  amended  by  Laws  1S02, 
p.  1395.  c.  676),  which  makes  the  certificate  of  the  railroad  commissioners 
that  public  convenience  and  necessity  require  the  construction  of  a  road 
an  essential  prerequisite  to  its  "construction,"  and  which  was  made  ap- 
plicable to  street  railroads  by  Laws  1895,  p.  317,  c.  545,  but  which  permits 
the  "extension"  of  a  street  railroad  without  obtaining  the  certificate  re- 
ferred to,  should  be  given  a  reasonable,  rather  than  a  literal,  construction, 
in  the  light  of  the  legislative  purpose,  which  was  to  restrain  the  con- 
struction of  useless  railroads,  and  the  construction  of  a  new  street  rail- 
road without  the  required  certificate  should  not  be  permitted  under  the 
pretext  that  it  is  an  extension  of  an  existing  line. 

2.  Steeet  Railroads— Consteuction-Preliminary  Requisites— Cebtificatb 

OF  Necessity. 

Laws  1892,  p.  1395,  c.  676,  made  applicable  to  street  railroads  by  Laws 
1895,  p.  817,  c.  545,  makes  a  certificate  of  the  railroad  commissioners  that 
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public  conyenience  requires  the  construction  of  a  road  a  necessary  pre- 
requisite to  its  construction,  but  by  Laws  1890.  p.  1108,  c.  665,  §  90,  street 
railroads  may  extend  their  lines  without  obtaining  such  certificate. 
Held,  that  a  proposed  "extension"  of  the  line  of  a  street  railroad  originally 
running  between  two  towns  for  a  distance  of  5  miles,  in  a  northerly  di- 
rection, so  that  the  road  as  extended  would  reach  a  town  some  70  miles 
to  the  east  of  its  original  terminus,  was  not  an  extension,  but  the  con- 
struction of  a  new  road,  for  which  the  certificate  of  necessity  must  be 
first  procured. 
3.  Sams. 

Laws  1895,  p.  317,  c.  545,  by  its  terms  applies  only  to  street  railroads 
formed  after  its  passage,  and  the  road  contemplating  the  proposed  exten- 
sion was  formed  in  1891.  Held,  that  this  fact  did  not  obviate,  the  neces- 
sity of  obtaining  the  required  certificate,  for,  as  aboye  stated,  the  pro- 
posed extension  would  be  in  fact  a  new  road. 

Appeal  from  Special  Term,  Erie  County. 

Action  by  the  New  York  Central  &  Hudson  River  Railroad  against 
the  Buffalo  &  Williamsville  Electric  Railway  Company.  From  a 
judgment  dismissing  the  complaint,  plaintiff  appeals.    Reversed. 

The  defendant,  a  street  surface  railroad  company,  was  incorporated,  pur- 
suant to  the  general  railroad  law  (Laws  1890,  p.  1082,  c.  565),  in  August,  1891. 
In  its  certificate  of  incx)rporation  its  projected  road  was  set  out  as  extending 
from  the  northerly  boundary  of  the  city  of  Buffalo  at  its  intersection  with  the 
Buffalo  and  Williamsville  Road  and  running  northerly  and  easterly  along  said 
road  to  the  easterly  boundary  of  the  village  of  Williamsville,  a  distance  of 
five  miles.  Its  termini  were  declared  to  be  the  northerly  boundary  of  the  city 
of  Buffalo  and  the  easterly  boundary  of  the  village  of  Williamsville.  The 
road  was  completed  in  1893  along  the  course  outlined  in  its  certificate,  and  ha« 
since  been  in  operation.  In  March,  1902,  the  defendant  filed  its  certificate  of 
hitention  to  extend  its  railroad  from  the  easterly  line  of  the  village  of  Wil- 
liamsville to  the  westerly  boundary  of  the  city  of  Rochester.  It  has  made 
maps  of  its  projected  route,  procured  rights  of  way,  and  expended  money  pre- 
liminary to  the  construction  and  in  the  actual  building  thereof,  and  Intends 
to  continue  the  same,  making  a  continuous  road  from  its  present  Williams- 
ville terminus  to  the  city  of  Rochester.  The  said  company  has  not  obtained, 
or  applied  to  the  Board  of  Railroad  Commissioners  for  its  certificate  "that 
public  convenience  and  a  necessity  require  the  coostruction  of  said  railroad 
as  proposed  in  said  articles  of  association."  Section  59,  Railroad  Law  (chap- 
ter 59,  p.  917,  Laws  1895).  Said  company  intends  to  construct  and  operate  its 
contemplated  road  without  obtaining  said  certificate,  claiming  that  the  same 
is  unnecessary,  as  it  intends  merely  to  extend  its  existing  road.  Section  90, 
Railroad  Law  (chapter  565.  p.  1108,  Laws  1890).  The  plaintiff  has  been  oper- 
ating a  railroad  between  Buffalo  and  Rochester  for  mauy  years,  and  now  has 
five  distinct  lines  connecting  the  two  cities,  the  facilities  to  some  one  of  which 
are  readily  accessible  to  every  part  of  the  territory  to  be  traversed  by  the 
road  of  the  defendant,  and  to  each  line  of  which  it  would  be  a  competitor. 
This  action  is  commenced  to  restrain  the  defendant  from  constructing  its  said 
road  unless  and  until  the  Board  of  Railroad  Commissioners  has  certified  to 
tbe  convenience  and  necessity  thereof. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

Maurice  C.  Spratt,  for  appellant. 
George  L.  Lewis,  for  respondent, 

SPRING,  J.  When  the  Legislature  (section  69,  added  to  chapter 
566,  p.  1103,  Laws  1890,  by  chapter  676,  p.  1396,  Laws  1892)  made  it 
an  essential  preliminary  to  the  construction  of  a  railroad  that  the 
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Boara  oi  Railroad  Commissioners  should  certify  "that  public  conven- 
ience and  a  necessity  required  its  construction,"  street  railroads  were 
in  .terms  exempted  from  this  provision.  The  exempting  clause  was 
not  eliminated  until  1895  (Laws  1895,  p.  .317,  c.  545),  and  hence,  after 
the  organization  of  the  defendant  and  the  completion  of  its  road  de- 
scribed in  its  certificate  of  incorporation. 

Again,  the  act  (Laws  1895,  c.  545)  provides  that  "no  railroad  cor- 
poration hereafter  formed"  shall  be  subjected  to  the  requirement  of 
obtaining  the  certificate  referred  to.  By  section  90  of  the  railroad 
law  (Laws  1890,  p.  1108,  c.  565)  a  street  surface  railroad  company 
was  permitted  to  extend  its  lines  by  complying  with  certain  specific 
requirements,  which. did  not  include  obtaining  the  preliminary  certifi- 
cate from  the  railroad  commissioners.  This  law  remained  unchanged 
until  chapter  226,  p.  610,  Laws  1902,  which  prohibited  the  extension 
of  a  street  railroad  outside  of  a  city  or  village,  and  parallel  with  an 
existing  street  railroad,  until  it  obtained  the  certificate  of  the  Board 
of  Railroad  Commissioners  as  to  the  convenience  and  necessity  there- 
for. 

Two  propositions  must  therefore  be  deemed  well  settled:  That  a 
street  railroad  company  desiring  to  extend  its  line  is  not  required  to 
obtain  the  certificate  of  the  Board  of  Railroad  Commissioners  as  to 
its  convenience  and  necessity,  except  as  provided  in  chapter  226  of 
the  Laws  of  1902,  which  has  no  application  to  the  present  case ;  sec- 
ond, that  only  a  railroad  company  formed  after  the  passage  of  the  act 
is  obliged  to  obtain  this  certificate.  The  defendant  was  certainly 
formed  before  this  enactment,  and  if  this  proposed  extension  is  in  fact 
an  extension,  and  can  be  nurtured  by  the  identical  company  which 
projected  the  original  five  miles  of  road  to  Williamsville,  then  it  is 
not  required  to  apply  to  the  Board  of  Railroad  Commissioners  for 
any  preliminary  certificate.  It  is  not  intimated  that  the  defendant 
may  construct  an  entirely  new  surface  road  without  the  consent  of 
the  commissioners.  It  was  organized  to  construct  a  road  from  Buf- 
falo to  Williamsville,  and  within  its  certificate  it  cannot  construct  a 
road  from  Lockport  to  Hornellsville,  or  from  Warsaw  to  Watertown, 
or  between  any  other  two  points  entirely  separate  and  disconnected 
from  its  existing  line,  unless  permitted  to  do  so  by  the  proper  au- 
thority. The  only  reason  it  may  be  able  to  avoid  the  necessity  of  ap- 
plying to  the  Board  of  Railroad  Commissioners  is  upon  the  ground 
that  the  proposed  line  from  Williamsville  to  Rochester  is  an  exten- 
sion of  its  present  road,  and  that  a  continuous  Hne  will  thereby  be 
laid  from  the  Buffalo  city  line  to  the  easterly  terminus  of  the  ex- 
tended line. 

It  is  an  extension  in  that  the  two  parts  would  be  joined  making  a 
continuous  whole,  but  in  construing  a  statute  with  the  wide  scope  of 
the  one  requiring  the  certificate  of  the  Board  of  Railroad  Commis- 
sioners to  precede  the  construction  of  a  railroad,  a  practical  and  sen- 
sible interpretation,  rather  than  a  metaphysically  literal  one,  should 
be  given  to  it.  The  creation  of  the  Board  of  Railroad  Commissioners 
was  a  new  departure  in  the  state's  regulation  of  the  building  of  rail- 
roads, and  the  aim  was  in  a  large  measure  to  relegate  the  matter  to 
that  body.    The  Legislature  was  influenced  to  adopt  this  new  system 
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to  restrain  the  construction  of  useless  railroads,  not  alone  for  the  pur- 
pose of  protecting  railroads  already  in  operation,  but  also  to  check 
individuals  from  embarking  in  enterprises  fraught  with  financial  dis- 
aster. N.  Y.  C.  &  H.  R.  R.  R.  Co.  v.  The  Auburn  Interurban  Electric 
Railroad  Company,  178  N.  Y.  76,  70  N.  E.  118;  Matter  of  Amster- 
dam, 86  Hun,  578-684,  33  N.  Y.  Supp.  1009.  The  same  purpose 
which  induced  the  original  enactment  impelled  its  application  to  street 
railroads.  We  have,  therefore,  a  policy  adopted  by  the  Legislature 
pertaining  to  the  construction  of  railroads  over  the  state,  and  the 
courts  should  give  full  effect  to  it  in  the  light  of  the  purpose  which 
inspired  it.  As  was  said  in  People  ex  rel.  Wood  v.  Lacombe,  99  N. 
Y.  43,  at  page  49,  1  N.  E.  600: 

"In  the  interpretation  of  statutes  the  great  principle  which  Is  to  control  is 
tbe  intention  of  the  Legislature  in  passing  the  same,  which  intention  is  to  be 
ascertained  from  the  cause  or  necessity  of  making  the  statute,  as  well  as  other 
circumstances.  A  strict  and  literal  interpretation  is  not  always  to  be  ad- 
hered to,  and  where  the  case  is  brought  within  the  intention  of  the  makers  of 
the  statute  it  is  within  the  statute,  although  by  a  technical  interpretation  it 
is  not  within  its  letter.  It  is  the  spirit  and  purpose  of  a  statute  which  are  to 
be  regarded  in  its  interpretation ;  and  if  these  find  fair  expression  in  the 
statute  it  should  be  so  construed  as  to  carry  out  the  legislative  intent,  even 
although  such  construction  is  contrary  to  the  literal  meaning  of  some  provi- 
sions of  the  statute.  A  reasonable  construction  should  be  adopted  in  all  cases 
where  there  is  a  doubt  or  uncertainty  in  regard  to  the  intention  of  the  law- 
makers." 

The  rule  is  thus  succinctly  stated  in  American  and  English  Ency- 
clopaedia of  Law  (2d  Ed.)  volume  21,  p.  602 : 

'The  intention  of  the  Legislature  and  the  object  aimed  at  being  the  funda- 
mental inquiry  in  Judicial  construction,  are  to  control  the  literal  interpreta- 
tion of  particular  language  in  a  statute,  and  language  capable  of  more  than 
one  meaning  is  to  be  taken  in  that  sense  which  will  harmonize  with  such  in- 
tention and  object,  and  effect  the  purpose  of  the  enactment." 

The  privilege  accorded  to  a  street  surface  railroad  company  "to 
extend  its  road  or  construct  branches"  thereof  without  application  to 
the  Board  of  Railroad  Commissioners  must  be  reasonably  construed, 
having  in  view  the  general  policy  of  the  state  which  submits  to  that 
body  the  determination  of  the  necessity  of  the  new  road.  If  the 
branch  proposed  to  be  added  to  the  main  trunk  will  in  fact  be  the 
corpus  itself,  if  the  contemplated  extension  really  will  compose  the 
main  body,  then  it  will  be  a  parody  on  the  statute  to  permit  the  branch 
or  extension  to  be  added  without  the  permission  of  the  railroad  com- 
missioners. A  company  organized  to  construct  and  which  is  operat- 
ing a  street  railroad  a  mile  in  length  ought  not  toJbe  permitted  to  add 
100  miles,  without  the  consent  of  the  railroad  commissioners,  on  the 
pretext  that  the  construction  is  a  mere  extension  of  the  main  line. 
The  term  "extension"  conveys  to  the  mind  an  enlargement  of  the 
main  body,  the  addition  of  something  of  less  import  than  that  to 
which  it  is  attached.  If  the  contrary  interpretation  is  to  prevail,  then 
it  was  an  idle  ceremony  to  bring  street  surface  roads  within  the  com- 
pass of  the  Board  of  Railroad  Commissioners,  for  a  company  desir- 
ing to  cross  the  state  with  a  street  railroad  may  purchase  an  insig- 
nificant road  and  attach  its  proposed  line  to  it. 

It  is  suggested  by  the  counsel  for  the  respondent  that  the  de- 
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fendant  could  accomplish  its  purpose  by  adding  a  few  miles  of  the 
road  each  year,  and  eventually  cover  the  entire  distance  to  Rochester. 
That  may 'be  true.  N.  Y.  C.  &  H.  R.  R.  Co.  v.  Auburn  Interurban 
Electric  R.  Co.,  178  N.  Y.,  at  page  82,  70  N.  E.  118.  No  exact  rule, 
like  the  rate  of  interest,  may  be  laid  down  applicable  to  every  case. 
A  proposed  improvement  in  one  instance  may  be  clearly  construed 
an  extension,  and  in  another  it  may  be  equally  clear  that  the  ex- 
tension is  intended,  in  effect,  to  be  a  new  road.  If  the  contention  of 
the  respondent  is  correct,  then  it  can  readily,  upon  a  proper  certifi- 
cate of  intention,  extend  its  road  to  New  York.  We  appreciate  that 
it  often  may  be  very  difficult  to  determine  whether  a  contemplated 
addition  to  an  existing  road  is  an  extension  within  the  scope  of  the 
statute  or  a  new  road,  thus  requiring  the  preliminary  certificate  of 
the  Board  of  Railroad  Commissioners.  Unless  there  is  additional  leg- 
islation defining  what  constitutes  an  extension,  the  courts  must  dis- 
pose of  each  case  as  it  is  presented  on  its  own  merits.  In  that  dis- 
position the  policy  of  the  Legislature  to  vest  in  one  tribunal  the 
authority  to  determine  as  to  the  propriety  of  constructing  a  road 
will  be  a  pregnant  circumstance ;  that  is,  the  Legislature,  in  its  wis- 
dom, having  vested  a  board  with  this  power,  the  courts,  in  their  de- 
cisions, should  proceed  as  far  as  possible  in  harmony  with  the  legis- 
lative intent,  especially  as  the  tendency  is  to  enlarge,  rather  than  to 
restrict,  the  powers  of  that  body. 

It  may  be  that  the  present  line  will  be  beneficial  for  the  inhabitants 
to  whom  it  will  be  available.  It  may  be  a  public  convenience  and  a 
necessity,  and  that  it  will  prove  a  judicious  financial  investment.  It 
may  be  that  the  plaintiff  is  merely  an  obstructionist  in  the  prosecu- 
tion of  this  action.  Those  are  matters,  however,  not  within  the 
province  of  this  court  to  pass  upon.  The  Legislature  has  fixed  an 
arbitrary  standard,  which  must  govern  if  a  new  street  surface  road 
is  to  be  constructed;  and  if  this  proposed  extension  is  a  new  road 
the  defendant  must  conform  to  that  rule. 

By  section  69a  (chapter  643,  p.  1497,  Laws  1898)  the  railroad  com- 
missioners, upon  an  application  for  a  certificate  to  build  a  proposed 
road,  may  certify  as  to  the  necessity  of  a  part  of  the  projected  line. 
If  the  position  now  asserted  is  to  prevail,  a  convenient  method  exists 
to  circumvent  the  decision  of  the  commissioners  to  prevent  the  con- 
struction of  a  part  of  the  line  desired.  The  part  which  meets  the  ap- 
proval of  the  commissioners  may  be  constructed,  and  thereafter  the 
road  may  be  extended  the  entire  length,  although  the  extension  may 
be  the  substantial  part  of  the  proposed  line,  and  has  already  received 
the  disapproval  of  the  board  by  training  peculiarly  well  qualified  to 
determine  as  to  the  necessity  for  constructing  the  same. 

A  more  palpable  attempt  to  build  a  new  road  upon  the  pretense 
that  it  is  an  extension  can  hardly  be  conceived  than  the  one  up  for 
review.  The  original  line  was  only  five  miles  long.  Its  termini  were 
definitely  given.  Its  course  was  northerly.  It  had  been  in  operation 
since  1893.  Its  capital  stock  was  $50,000.  Now  the  company  pro- 
pose to  jut  off  eastesly  70  miles,  involving  a  length  of  road  and  an 
additional  outlay  vastly  disproportionate  to  that  originally  contem- 
plated. 
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It  is  urged  that  the  case  of  The  N.  Y.  C.  &  H.  R.  R.  R.  Co.  v.  Auburn 
Interurban  Electric  Railroad  Company,  178  N.  Y.  76,  70  N.  E.  118, 
is  conclusive  in  favor  of  the  defendant.  We  do  not  so  interpret  that 
case.  The  defendant  operated  a  street  surface  railroad  from  Auburn 
to  Skaneateles,  and  filed  a  certificate  of  intention  to  extend  the  sa,me 
to  Marcellus,  a  distance  of  six  miles.  The  trial  court  held  this  was 
an  extension,  and  its  decision  was  affirmed  by  the  Court  of  Appeals. 
The  facts  in  that  case  are  not  at  all  parallel  with  those  here  involved. 
The  addition  of  6  miles  might  very  well  be  held  to  be  within  the  scope 
of  the  statute,  while  the  joining  of  70  miles  to  a  line  of  6  miles  would 
not  be  controlled  by  the  holding.  If  the  proposed  extension  there 
considered  had  been  westerly  from  Skaneateles  to  Buffalo  and  south- 
erly from  Auburn  to  Binghamton,  we  assume  the  court  would  not 
have  decided  it  was  an  extension  within  the  meaning  of  the  statute 
referred  to.  Such  a  construction  would  strip  the  Board  of  Railroad 
Commissioners  of  the  very  substance  of  its  power  and  usefulness  in 
passing  upon  the  building  of  street  railroads,  for  it  would  permit  the 
projection  of  existing  lines  all  over  the  state  without  let  or  hindrance 
from  that  body.  If  the  act  committing  the  construction  of  street 
railroads  to  the  Board  of  Railroad  Commissioners  is  to  be  nullified, 
it  would  be  better  that  it  be  accomplished  by  a  repealing  act  of  the 
Legislature,  rather  than  to  be  emasculated  by  the  courts  under  the 
guise  of  declaring  a  new  road  to  be  an  extension  because,  forsooth, 
it  happens  to  use  a  few  miles  of  an  existing  line. 

The  second  proposition  urged  by  the  respondent — ^that  there  is  no 
necessity  for  the  certificate  from  the  Board  "of  Railroad  Commission- 
ers, for  the  reason  that  it  is  not  a  corporation  formed  after  the  pass- 
age of  the  act — is  in  a  large  measure  covered  by  the  discussion  al- 
ready had.  If  the  building  of  the  line  to  Rochester  is  a  new  road, 
instead  of  an  extension,  the  company  has  no  authority  to  construct 
it  under  its  present  certificate.  The  respondent  was  organized  to 
build  a  definite  street  railroad,  and  may  add  what  is  naturally  an  ad- 
junct or  a  tributary  of  the  original  road  by  virtue  of  section  90  of  the 
railroad  law.  The  prohibition  that  "no  railroad  corporation  here- 
after formed  *  *  *  shall  exercise  the  powers  conferred  by  law 
upon  such  corporations,"  until  the  certificate  of  the  Board  of  Railroad 
Commissioners  has  been  procured,  applies  to  every  railroad  corpora- 
tion. The  interdiction  prevents  any  construction  at  all  until  the  req- 
uisites contained  in  the  section  have  been  complied  with.  The  re- 
spondent, because  of  that  provision,  would  be  debarred  from  making 
any  extension,  except  for  section  90,  already  adverted  to.  The  cor- 
poration in  existence  at  the  time  of  the  passage  of  the  act  transfer- 
ring the  authority  to  the  Board  of  Railroad  Commissioners  may  com- 
plete the  road  set  out  in  its  articles  of  association  pursuant  to  the 
law  then  in  force.  That  was  the  limit  of  its  authority.  It  could  not, 
under  that  certificate,  or  simply  by  retaining  its  original  name,  build 
a  new  road  in  defiance  of  the  Board  of  Railroad  Commissioners  on 
the  pretext  that  it  was  an  existing  corporation  when  the  board  was 
first  constituted.  For  instance,  a  railroad  corporation  then  organized 
to  build  and  operate  a  steam  railroad  from  Utica  to  Cortland,  and 
called  the  Utica  &  Cortland  Railroad  Company,  might  not  10  years 
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later  extend  its  line  to  New  York  and  to  Oswego  by  virtue  of  its 
original  certificate  and  name,  and  vindicate  its  course  by  reason  of 
its  priority  to  the  creation  of  the  railroad  commissioners.  Such  ac- 
tion would  be  too  palpable  a  violation  of  section  59  of  the  railroad 
law. 

We  accordingly  start  with  the  general  proposition  that  no  railroad 
corporation  hereafter  formed  may  begin  the  construction  of  its  road 
until  it  has  secured  the  necessary  certificate  of  the  Board  of  Railroad 
Commissioners.  Then  we. have  the  exception  of  section  90,  relating 
wholly  to  street  surface  roads,  setting  forth  the  essentials  to  enable 
a  company  of  that  kind  to  make  an  extension,  and  which  does  not  in- 
clude the  application  to  the  railroad  commissioners.  In  the  final 
analysis,  therefore,  the  pivot  on  which  the  respondent's  whole  conten- 
tion turns  is  whether  the  proposed  extension  is  in  fact  an  extension 
within  th»  contemplation  of  section  90,  or  a  new  road,  and  our  views 
on  that  subject  have  already  been  sufficiently  elaborated.  The  judg- 
ment should  be  reversed,  and  a  new  trial  ordered,  with  costs  to  the 
appellant  to  abide  the  event. 

Judgment  reversed,  and  a  new  trial  ordered  on  questions  of  law 
only,  the  facts  having  been  examined,  and  no  error  found  therein, 
with  costs  to  the  appellant  to  abide  the  event    All  concur. 


PEOPLE  V.  MAHONET  et  al. 
(Supreme  Court,  Special  Term,  New  York  County.    April  3,  1903.) 

1.  ReCOONIZANCE— EXONEBATING  SUBETT— SUKBENDEBINO   PbISONEB. 

A  surety  on  a  recognizance,  not  having  followed  the  course  to  exonerate 
himself  prescribed  by  Code  Cr.  Proc  §  590,  providing  for  a  formal  pro- 
ceeding and  indisputable  evidence,  has  the  burden  of  establishing  by 
other  evidence  that  the  prisoner  was  surrendered  into  the  custody  of  an 
officer  authorized  to  receive  him. 

2.  Same— Vacating  Fobfeitube— Evidence. 

Evidence  on  a  motion  to  vacate  a  Judgment  forfeiting  a  recognizance 
held  Insufficient  to  show  that  the  prisoner  was  surrendered  into  the  cus- 
tody of  an  officer  authorized  to  receive  him. 

Proceeding  by  the  people  against  John  Mahoney,  surety,  and  Pietro 
Sorrentino,  principal,  on  a  recognizance.  The  surety  moves  to  vacate 
and  set  aside  a  judgment  forfeiting  the  recognizance.    Motion  denied. 

Caesar  B.  F.  Barra,  for  the  motion. 

William  Travers  Jerome,  Dist  Atty.  (Karl  R.  Miner,  of  counsel), 
opposed. 

GIEGERICH,  J.  This  is  a  motion  to  vacate  and  set  aside  a  judg- 
ment heretofore  entered  against  John  Mahoney,  as  surety,  and  Pietro 
Sorrentino,  as  principal,  upon  a  forfeited  recognizance.  The  surety 
now  claims  that  the  judgment  was  unfounded,  he  having  surrendered 
the  prisoner  to  the  proper  officers.  A  motion  for  the  same  relief  was 
made  before  me  several  months  ago,  and  is  now  renewed  on  addi- 
tional affidavits.    In  support  of  the  former  application  it  was,  among 
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Other  things,  alleged  in  the  moving  papers  that  on  the  7th  day  of 
January,  1902,  the  surety,  together  with  the  accused,  who  was  under 
indictment  for  manslaughter  in  the  first  degree,  appeared  at  the  Crim- 
inal Term  of  the  Supreme  Court,  to  which  the  case  had  been  trans- 
ferred for  trial.  It  was  also  stated  that  the  accused  was  brought  up 
to  the  bar  of  the  court,  and  his  counsel  said :  "Here  is  Sorrentino. 
His  bondsman  surrenders  him ;"  that  the  accused  was  duly  commit- 
ted by  the  court,  as  appears  by  a  certified  copy  of  the  indictment, 
and  the  indorsement  of  the  commitment  thereupon,  and  a  copy  of  the 
minutes  of  the  court,  and  that  thereupon  a  clerk,  who  was  present 
from  the  office  of  the  surety's  attorneys,  supposing  that  he  had  done 
everything  necessary  for  the  surrender  of  the  prisoner,  left  the  court- 
room, and  did  not  afterward  see  him.  The  present  motion  is  based 
principally  upon  the  affidavits  of  one  Frank  Barra,  an  uncle  of  one  of 
the  attorneys  for  the  surety,  and  one  Francesco  Sorrentino,  the  de- 
fendant's father.  It  is  averred  in  the  former  that  he  (Barra)  was 
present  on  the  occasion,  and  saw  the  prisoner  led  by  an  officer  toward 
the  prison  pen,  and  that  later  in  the  day  he  went  with  the  prisoner's 
father,  and  asked  permission  of  an  officer  in  that  part  of  the  court  to 
see  the  prisoner ;  that  the  privilege  was  granted  them ;  that  he  saw 
the  prisoner  in  the  pen,  and  said  to  his  father,  "Speak  to  him,  and  I 
will  await  you  outside,"  and  that  about  ten  minutes  afterward  the 
father  came  out  of  the  room  where  the  prison  pen  is  situated.  This 
is  corroborated  by  the  defendant's  father,  who  further  adds  that  he 
left  his  son  in  the  prison  pen,  and  has  not  seen  him  since,  and  has 
not  heard  of  his  whereabouts.  In  opposition  to  the  motion,  the  clerk 
in  charge  of  the  Criminal  Term  at  the  time  says  that  the  surety's 
attorney  appeared  in  court  on  the  day  in  question,  accompanied  by 
a  man  who,  he  announced,  was  the  defendant,  his  exact  words  being, 
"Here  is  Sorrentino ;"  that  he  thereupon  walked  out  of  the  room,  and 
that  the  deponent  did  not  know  whether  Sorrentino  went  with  him 
or  not ;  that  he  filled  out  the  commitment  blank,  which  he  placed  with 
the  other  papers  to  be  delivered  to  the  warden  of  the  city  prison  at 
the  adjournment  of  court,  and  also  made  an  entry  upon  the  clerk's 
minutes  to  the  effect  that  Sorrentino  .had  been  called  to  the  bar,  and, 
on  motion  of  the  district  attorney,  had  been  committed  to  the  custody 
of  the  keeper  of  the  city  prison ;  that  this  entry  and  the  blank  com- 
mitment were  made  by  him  for  the  reason  that  he  supposed  Sorren- 
tino had  surrendered  himself  into  the  custody  of  some  officer  who 
had  authority  to  commit  him  to  the  custody  of  the  warden.  It  further 
appears  from  the  affidavit  of  the  assistant  district  attorney  in  charge 
of  the  prosecutions  in  that  branch  of  the  court  that  he  was  present  all 
day  from  the  opening  of  the  court  to  the  adjournment ;  that  he  knows 
nothing  of  any  surrender  or  commitment  of  Sorrentino,  and  made 
no  motion  for  his  commitment,  and  never  saw  him  surrendered,  and 
knows  nothing  of  any  proceeding  in  the  case  of  the  people  against  him 
on  that  day.  The  deputy  assistant  district  attorney  who  assisted  in 
that  part  of  the  court  makes  a  similar  affidavit.  It  also  appears  from 
the  affidavit  of  the  prison  guard  who  was  in  charge  of  the  prison  pen 
on  the  day  in  question  that  no  prisoner  of  the  name  of  Sorrentino  was 
committed  to  his  custody,  or  to  the  custody  of  any  other  officer  con- 
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nected  with  or  in  charge  of  the  prison  pen;  that  he  gave  no  permis- 
sion on  that  day  to  any  person  of  the  name  of  Sorrentino  to  see  any 
prisoner  in  said  prison  pen — ^and  further  states  that  no  persons  other 
than  court  officers,  or  officials  connected  with  the  court,  were  allowed 
to  see  prisoners  confined  in  the  prison  pen  without  the  express  order 
of  the  court ;  that  these  pens  are  used  solely  for  the  purpose  of  con- 
fining prisoners  who  are  awaiting  trial  on  the  calendar  for  a  particular 
day;  and  that  a  person  surrendered  before  the  court^  is  not  held  in 
the  prison  pen,  but  is  immediately  taken  to  the  city  prison. 

The  method  by  which  a  surety  may  become  exonerated  of  his  lia- 
bility upon  his  undertaking  is  prescribed  by  section  690  of  the  Code 
of  Criminal  Procedure,  as  follows: 

"At  any  time  before  the  forfeiture  of  the  undertaking,  any  surety  may  snr- 
render  the  defendant  in  his  exoneration,  or  the  defendant  may  surrender 
himself,  to  the  officer  to  whose  custody  he  was  committed  at  the  time  of  giving 
bail,  ijQ  the  foHowing  manner :  (1)  A  certified  copy  of  the  undertaking  of  the 
bail  must  be  delivered  to  the  officer,  v7ho  must  detain  the  defendant  in  his 
custody  thereon,  as  upon  a  commitment,  and  by  a  certificate  in  writing  ac- 
knowledge the  surrender.  (2)  Upon  the  undertaking  and  the  certificate  of  the 
officer,  the  court  in  which  the  indictment  or  appeal,  as  the  case  may  be,  is 
pending,  may,  upon  a  notice  of  five  days  to  the  district  attorney  of  the  county, 
with  a  copy  of  the  undertaking  and  certificate,  order  that  the  ball  be  exon- 
erated; and  on  filing  the  order  and  the  papers  used  on  thQ  application,  the 
bail  is  exonerated  accordingly." 

It  is  not  pretended  that  the  steps  here  provided  for  were  taken  in 
the  present  case.  On  the  contrary,  in  addition  to  the  facts  above 
stated,  it  affirmatively  appears  by  the  opposing  affidavits  that  no  cer- 
tified copy  of  the  undertaking  of  the  bail  was  procured,  and  that  no 
certificate  of  the  warden  of  the  city  prison  acknowledging  the  surren- 
der of  Sorrentino  has  been  filed  either  in  the  Criminal  Term  of  the 
Supreme  Court  or  in  the  Court  of  General  Sessions  of  the  Peace, 
nor  has  there  been  filed  the  order  of  either  of  the  said  courts  exon- 
erating the  surety  herein,  or  any  of  the  other  papers  required  by  the 
above  section.  It  is  not  necessary  to  hold  in  this  case  that,  in  order 
to  procure  his  exoneration,  a  surety  must  follow  the  precise  course 
indicated  by  the  statute,  but  if  he  does  not  do  so,  or  at  any  rate  sub- 
stantially comply  with  those  requirements,  he  departs  from  the  pre- 
scribed course  at  his  peril.  The  statute  wisely  provides  for  a  formal 
proceeding  and  indisputable  evidence.  If  a  surety  neglects  to  avail 
himself  of  this  method,  he  assumes  the  burden  of  establishing  by 
other  evidence  that  the  prisoner  was  surrendered  into  the  custody  of 
an  officer  properly  authorized  to  receive  him  This  burden  I  do  not 
think  the  applicant  has  sustained  in  this  case. 

Motion  denied,  with  $10  costs. 
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(95  App.  DiT.  645.) 

BROWN  et  al.  v.. COLEMAN. 

(Supreme  Court,  Appellate  Division,  First  Department    June  29,  1904.) 

t  Abrbst— Civil  Action— Ajfidavit—Sufpicienct. 

An  order  of  arrest  in  a  civil  action  was  granted  on  an  affidavit  of 
plaintur  stating  that  defendant  was  indebted  to  bim  for  a  certain  sum 
on  a  protested  check,  "as  more  fully  appears  by  the  sworn  complaint  in 
the  action  hereto  annexed,"  and  that  the  plaintiff  is  about  to  commence 
an  action  against  the  defendant  There  was  in  the  record  an  affidavit  of 
plaintiff's  attorney  that  defendant  had  on  several  occasions  admitted 
that  when  he  issued  the  check  he  had  no  funds  in  the  bank  in  South 
Carolina  on  which  it  was  drawn  with  which  to  pay  the  check,  and  that 
he  had  promised  on  several  occasions  to  pay  such  check,  but  had  not 
done  so.  The  order  of  arrest  recited  that  it  was  granted  on  the  affidavit 
of  plaintiff.  Held  that,  without  the  affidavit  of  the  attorney,  there  was  no 
evidence  to  show  that  defendant's  bank  account  was  not  good  for  the 
amount  of  the  check. 

2.  Same. 

An  affidavit  for  arrest  on  the  ground  that  at  the  time  a  check  on 
which  suit  was  brought  was  drawn,  defendant  had  no  funds  in  the  bank, 
is  insufficient  where  it  does  not  appear  .that  when  the  check  was  pre- 
sented for  payment  he  had  no  funds  to  meet  the  same,  and  it  does  not 
appear  from  the  affidavit  where  the  transaction  took  place,  and,  if  it  was 
in  the  state  of  South  Carolina,  where  the  bank  was  situated  on  which 
the  draft  was  drawn,  it  set  forth  no  statute  showing  it  a  crime  in  that 
state  to  draw  a  check  on  a  bank  without  sufficient  funds  on  deposit  to 
meet  the  same. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  James  N.  Brown  and  others  against  John  Coleman.  From 
an  order  denying  defendant's  motion  to  have  an  order  of  arrest  vacat- 
ed  he  aooeals     Reversed 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHUN,  PAT- 
TERSON, INGRAHAM,  and  LAUGHUN,  JJ. 

E.  W.  Marlow,  for  appellant. 
Matthew  P.  Ennis,  for  respondent 

LAUGHLIN,  J.  The  motion  to  vacate  the  order  of  arrest  was  made 
upon  the  papers  upon  which  it  was  granted  upon  the  grounds,  among 
others,  that  the  complaint  fails  to  state  a  cause  of  action,  and  that  the 
moving  papers  were  insufficient  The  complaint  is  verified.  The  plain- 
tiffs allege  that  they  received  and  accepted,  for  value,  a  check  for 
$2,000  drawn  by  the  defendant  to  their  order  on  the  People's  Bank 
of  Darlington,  S.  C,  "by  which  check  the  defendant  falsely  and  fraud- 
ulently represented  that  he  had  funds  to  meet  the  same"  in  said  bank, 
"whereas  said  defendant  had  only  a  small  balance  in  said  bank" ;  that 
the  defendant  drew  the  check  for  $2,000  with  intent  to  deceive  and  de- 
fraud the  plaintiffs,  and  to  induce  them  to  g^ve  him  credit  for  that 
amount,  and  failed  to  increase  his  balance  in  the  bank  to  meet  the  check ; 
that  the  check  was  duly  presented  for  payment,  but  payment  was  re- 
fused, and  it  was  duly  protested  for  nonpayment ;  that  the  full  amount 
thereof  is  now  due  and  owing  to  the  plaintiffs ;  and  that  they  have  been 
damaged  "by  reason  of  said  fraudulent  acts  of  said  defendant  as  afore- 
said" in  the  sum  of  $2,000  and  the  protest  fees,  no  part  of  which  has 
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been  paid.  The  order  of  arrest  was  granted  on  the  affidavit  of  one  of 
the  plaintiffs,  which  states  that  the  defendant  is  justly  indebted  to  them 
in  the  sum  of  $2,098.93,  for  principal,  interest,  and  protest  fees,  as 
payees  of  a  check  drawn  by  him  on  said  bank  for  the  payment  of  the 
sum  of  $2,000  to  the  order  of  the  plaintiffs,  "as  more  fully  appears  by 
the  swopn  complaint  in  this  action  hereto  annexed,"  and  that  the 
plaintiffs  are  about  to  commence,  by  a  summons  thereto  annexed,,  an 
action  in  the  Supreme  Court  against  the  defendant.  There  appears 
in  the  record  an  affidavit  of  the  attorney  for  the  plaintiffs  stating  that 
the  defendant  has  on  several  occasions  "admitted  to  deponent  that, 
at  the  time  he  issued  the  check  for  $2,000  set  forth  in  the  complaint, 
he,  the  said  Coleman,  had  no  funds  in  the  People's  Bank  of  Darlington, 
South  Carolina,  with  which  to  pay  said  check,  and  that  said  Coleman 
has  promised  said  deponent  on  several  occasions  to  pay  said  check, 
but  has  not  done  so."  This  affidavit  is  not  specified  in  the  order  of  ar- 
rest, which  recites  that  it  was  granted  on  the  affidavit  of  one  of  the 
plaintiffs.  Without  the  affidavit  of  the  attorney,  there  was  no  evidence 
to  show  that  the  defendant's  bank  account  was  not  good  for  the 
amount  of  the  check.  The -appellant  does  not  raise  the  point  that  the 
affidavit  of  the  attorney  is  not  referred  to  in  the  order,  but  in  obtaining 
an  order  of  arrest  a  party  is  confined  strictly  to  proper  practice,  and 
the  defendant  is  entitled  to  know  from  the  order  itself  the  moving  pa- 
pers upon  which  it  is  based.  If,  however,  the  affidavit  of  the  attor- 
ney could  be  considered,  still  we  think  the  papers  are  insufficient  The 
admission  to  the  attorney  is  merely  that  at  the  time  the  check  was 
drawn  the  defendant  had  no  funds  in  the  bank,  but  it  does  not  appear 
that,  at  the  time  the  check  was  presented  for  payment,  he  did  not  have 
ample  funds  to  meet  the  same.  Moreover,  the  admission  to  the  attor- 
ney is  inconsistent  with  the  allegation  in  the  complaint  that  the  defend- 
ant did  have  a  small  balance  in  the  bank  at  the  time  of  drawing  the 
check.  It  does  not  appear  where  the  transaction  took  place.  If  in 
the  stafe  of  South  Carolina,  no  statute  is  set  forth  showing  that  it  is 
a  crime  to  knowingly  draw  a  check  upon  a  bank,  without  sufficient  funds 
upon  deposit  at  the  time  to  meet  the  same.  Nor  does  it  satisfactorily 
appear  that  the  plaintiffs  parted  with  value  for  the  check.  It  is  stated 
in  the  complaint  that  it  was  received  and  accepted  for  value,  but  that 
is  a  mere  conclusion,  and,  to  warrant  an  order  of  arrest,  the  evidentiary 
facts  should  be  stated.  It  is  further  argumentatively  alleged  that 
the  defendant  drew  the  check  with  intent  to  deceive  and  defraud' the 
plaintiffs,  and  to  induce  them  to  give  him  credit  for  the  amount,  but 
it  is  not  directly  stated  that  they  did  give  him  credit.  The  nature  of 
the  credit,  if  given,  is  not  stated.  It  may  have  been  upon  an  existing 
indebtedness.  It  is  further  alleged  that  he  failed  to  increase  his  bal- 
ance in  the  bank  to  meet  the  check,  but  there  is  no  affidavit  to  substan- 
tiate this  allegation,  and  it  is  not  sufficiently  supported  by  the  mere  fact 
that  payment  was  refused. 

It  follows  therefore  that  the  order  should  be  reversed,  with  $10  costs 
and  disbursements,  and  the  motion  should  be  granted,  with  $10  costs. 

VAN  BRUNT,  P.  J.,  and  McLAUGHUN,  J.,  concur.    PATTER- 
SON and  INGRAHAM,  JJ.,  concur  in  result 
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(96App.  Dlv.  151.) 

RUSSELL  y.  NEW  YORK  CENT.  &  H.  R.  R.  CO. 

(Supreme  Gourt,  Appellate  Division,  Third  D^artment    June  30,  1904.) 

L  Injubt  to  Emplot£— Neoligbncs^Evxdbnck  of  SuBssQimnT  Chanob. 

In  an  action  for  Injury  to  a  brakemui  while  on  the  side  of  a  car  by 
collision  with  a  toolhouse  of  the  railroad  company,  evidence  that  after 
the  accident  defendant  moved  the  toolhouse  further  away  frpm  the  track 
was  incompetent 

2.  Same— Pbkjttdicxai.  Bbbob. 

Error  in  the  admission  of  such  evidence  was  prejudicial,  though  it  was 
stated  to  be  offered  to  show  it  was  feasible  to  locate  the  house  elsewhere, 
and  the  court  charged  that  the  Jury  were  not  to  consider  such  evidence 
in  determining  defendant's  negligence,  but  only  on  the  question  of  the 
feasibility  of  the  removal  of  the  building. 

Appeal  from  Trial  Term,  Rensselaer  County. 

Action  by  Edgar  G.  Russell  against  the  New  York  Central  &  Hud- 
son River  Railroad  Company.  From  a  judgment  on  a  verdict  for  plain- 
tiff, and  from  an  order  denying  a  motion  for  new  trial,  defendant  ap- 
peals.   Reversed. 

Ar^ed  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHESTER, 
and  HOUGHTON,  JJ. 

Charles  E.  Patterson  (C.  C.  Van  Kirk,  of  counsel),  for  appellant 
Lansing  &  Holmes  (John  B.  Holmes,  of  counsel),  for  respondent 

HOUGHTON,  J.  The  plaintiff,  an  employe  of  the  defendant  as 
brakeman,  while  descending  a  ladder  on  the  side  of  a  moving  freight 
car,  was  hit  by  the  projecting  roof  of  a  toolhouse,  and  brings  this  ac- 
tion because  of  injuries  received  thereby.  The  roof  was  15  inches  from 
the  ladder  of  this  particular  car.  The  plaintiff  had  been  in  the  employ 
of  the  defendant  a  month  or  more,  but  had  gone  over  the  route  in  the 
nighttime,  during  which  the  accident  occurred.  There  was  testimony 
that  the  plaintiff  did  not  actually  know  of  the  close  proximity  of  the 
toolhouse  to  the  track,  and  that  the  night  of  the  accident  was  dark  so 
that  it  could  not  be  readily  seen.  We  are  of  opinion,  on  the  record  be- 
fore us,  that  the  questions  of  negligence  of  the  defendant  and  con- 
tributory negligence  of  the  plaintiff,  and  whether  he  was  in  the  reason- 
able discharge  of  his  duty  at  the  time  of  the  accident,  were  properly 
submitted  to  the  jury.  True  v.  The  Niagara  Gorge  R.  R.  Co.,  70 
App.  Div.  383,  76  N.  Y.  Supp.  216,  affirmed  175  N.  Y.  487,  67  N.  E. 
1090 ;  Brown  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  42  App.  Div.  548,  59  N.  Y. 
Supp.  672,  affirmed  166  N.  Y.  626,  60  N.  E.  1107 ;  Benthin  v.  N.  Y.  C. 
&  H.  R.  R.  Co.,  24  App.  Div.  303,  48  N.  Y.  Supp.  503. 

We  are  constrained  to  reverse  the  judgment,  however,  because  of 
an  error  in  the  admission  of  evidence.  The  plaintiff  was  permitted, 
against  the  defendant's  objection  and  exception,  to  show  that  the  de- 
fendant, since  the  accident,  had  moved  the  toolhouse  farther  away  from 
the  track.  It  is  true  that  the  evidence  was  stated  to  be  offered  for  the 
purpose  of  showing  that  it  was  feasible  for  the  defendant  to  locate  it 
at  a  different  place,  because  it  had  in  fact  done  so.  The  court,  too, 
charged  the  jury  that  they  were  not  to  take  this  evidence  into  con- 
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sideration  in  determining  the  negligence  of  the  defendant,  but  only 
upon  the  question  of  the  feasibility  of  the  removal  of  the  building. 
Notwithstanding  the  announcement  of  the  purpose  of  the  evidence  and 
the  instruction  of  the  court,  the  evidence  was  so  radically  wrong,  and 
of  such  a  dangerous  character,  that  we  think  it  must  be  assumed  that 
the  defendant  was  injured  by  it.  In  Clapper  v.  The  Tpwn  of  Water- 
ford  (131  N.  Y.  382,  30  N.  E.  240)  there  was  a  similar  attempt  to  limit 
the  purpose  of  the  proof,  and  still  its  introduction  was  condemned.  In 
commenting  upon  evidence  of  this  character  in  that  case,  O'Brien,  J., 


"Upon  whatever  pretense  such  evidence  Is  put  into  the  case,  it  Is  generally 
used  to  mislead  the  Jury.  It  Is  sometimes  accepted  by  them  as  an  admission 
of  negligence,  and  its  natural  tendency  Is  undoubtedly  to  influence  them  in 
that  direction." 

The  case  of  Morrell  v.  Peck,  88  N.  Y.  398,  is  relied  upon  to  sustain 
the  ruling.  An  examination  of  that  case  will  show  that  the  trial  was 
had  before  the  court  without  a  jury,  and  that  from  his  retnarks  upon 
the  introduction  of  the  evidence  it  appeared  that  he  considered  the  evi- 
dence only  for  the  limited  purpose  of  showing  control  and  possession 
of  funds.  An  appellate  court  can  much  better  rely  upon  the  statement 
of  a  trial  court  that  it  receives  evidence  for  a  limited  purpose,  and 
weighs  it  only  in  that  connection,  than  it  can  assume  that  jurors,  in- 
experienced in  the  law,  considered  it  in  its  limited  application  only.  In 
addition,  the  case  was  cited  and  commented  upon,  and  held  not  to  apply, 
in  Clapper  v.  The  Town  of  Waterford,  supra.  So  far  as  the  evidence 
discloses,  the  toolhouse  in  question  was  the  only  one  in  dangerous 
proximity  to  the  track,  and  we  do  not  feel  that  the  defendant's  negli- 
gence in  maintaining  it  where  it  did  is  so  clear  that  we  would  be  justi- 
fied in  setting  aside  the  verdict  of  a  jury  in  its  favor  on  that  issue;  and 
we  therefore  cannot  ignore  this  error  in  the  reception  of  evidence.  The 
plaintiflF  could  easily  have  proven  the  feasibility  of  the  change  of  loca- 
tion of  the  toolhouse  by  showing  its  dimensions,  and  the  space  at  the 
side  of  the  track,  without  the  introduction  of  any  evidence  which  might 
be  improperly  considered  by  the  jury. 

There  were  many  requests  on  the  part  of  the  defendant  to  charge, 
which  were  refused  by  the  court.  Some  of  them  had  in  fact  been 
charged,  and  others  there  is  some  question  concerning;  especially 
the  fourteenth  request.  But,  in  view  of  our  conclusion  that  a  new  trial 
must  be  directed,  it  is  unnecessary  to  consider  whether  or  not  there  was 
error  in  this  respect. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event.    All  concun 
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City  Ct.)  YOOEL  V.  PIPEB.  433 

VOGBL  V.  PIPBR. 

(City  Court  of  New  York,  Special  Term.    October,  1908.) 

L  Laitdlobd  and  Tenant— Abandonment  by  Tenant— Liabilitt  fob  Rent. 
Where  a  lease  contained  a  covenant  that,  in  case  of  vacation  of  the 
premises  and  re-entry  by  the  landlord,  the  tenant  should  be  liable  in  a 
sum  equal  to  the  rent  reserved,  less  any  sum  which  should  be  received  by 
the  landlord  as  rent  for  the  premises,  the  tenant,  after  abandonment  and 
re-entry  by  the  landlord,  was  no  longer  liable  for  rent  as  such,  but  was 
liable  only  on  the  above  covenant,  which  survived  re-entry. 

2l  SAia>— Liability  on  Subvivino  Covenants— Accbttai*. 

Under  a  clause  in  a  lease  providing  that,  in  case  of  the  vacation  of  the 
premises  and  re-entry  by  the  landlord,  the  tenant  should  be  liable  in  a 
sum  equal  to  the  rent  reserved,  and  payable  at  the  same  i)eriods,  less  any 
sum  which  should  be  received  by  the  landlord  for  rent  for  such  period,  the 
measure  of  liability  for  any  monthly  period,  in  case  of  abandonment  and 
re-entry,  was  not  ascertainable  until  the  end  of  that  period,  and  the  phrase 
''payable  at  the  same  periods" — ^the  rent  being  payable  monthly  in  ad- 
vance— ^was  without  effect 

S.  Same— Pleading— Defenses— Sxtbbendeb. 

In  an  action  by  a  landlord  against  the  tenant  on  a  covenant. to  pay  a 
sum  equal  to  the  rent  reserved,  less  any  sum  which  should  be  received  by 
the  landlord  as  rent  for  the  premises,  a  defense  that  the  premises  were 
relet  by  the  landlord,  not  in  good  faith,  for  the  benefit  of  the  tenant,  but 
rent  free,  in  order  to  induce  the  new  lessee  to  tal^e  a  longer  lease,  so  that 
thereby  the  landlord  accepted  the  tenant's  surrender,  was  properly  pleaded 
as  a  matter  of  defense,  and  not  as  a  counterclainL 

Action  for  rent  by  Max  Vogel  against  Augustus  B.  Piper.  On  de- 
murrer to  a  separate  defense  set  up  in  the  answer.  Demurrer  over- 
ruled. 

Clarence  D.  Rogers,  for  plaintiff, 
Henry  P.  Driggs,  for  defendant 

O'DWYER,  J.  The  complaint  in  this  action  is  for  rent  for  the 
months  of  August  and  September,  1903,  amounting  to  $150,  for  an 
apartment  leased  by  the  plaintiff  to  the  defendant  for  the  term  of  three 
months  commencing  June  1,  1903,  and  ending  October  1,  1903.  The 
first  defense  set  up  in  paragraph  4  of  the  amended  anwer,  to  which  the 
plaintiff  has  demurred,  sets  up  a  covenant  in  the  lease  which  reads  as 
follows : 

"If  said  premises  shall  become  vacant  during  said  term,  then  the  landlord, 
or  any  person  by  his  order,  may  re-enter  the  same,  either  by  force  or  other- 
wise, without  being  liable  for  any  prosecution  therefor ;  and  the  landlord  may 
either  elect  to  terminate  this  lease  or  term  or  may  relet  the  said  premises  at 
any  time,  as  the  agent  of  the  tenant  or  otherwise,  applying  the  avails  thereof, 
first,  to  the  payment  of  the  expenses  of  re-entry -and  the  making  of  such  neces- 
sary repairs  as  in  the  Judgment  of  the  landlord  shall  be  necessary,  and  then 
to  the  payment  of  the  rent  due  and  payable  by  these  presents,  and  the  balance, 
if  any,  to  pay  over  to  the  tenant ;  and  the  tenant  covenants  to  pay  to  the  land- 
lord any  deficiency  between  the  amount  received  on  said  reletting  and  the  rent 
liereby  reserved,  and  it  is  further  agreed  that  in  case  of  re-entry  by  the  land- 
lord, and  whether  he  shall  relet  as  agent  for  the  tenant  or  not,  the  tenant 
shall  be  liable  for  a  sum  equal  to  the  rent  hereby  reserved  and  payable  at  the 
same  periods,  less  any  sum  which  shall  be  received  by  the  landlord  as  rent  of 
the  said  premises  for  said  period." 
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It  then  alleges  that  on  the  31st  of  July,  1903,  the  defendant  surren- 
dered the  premises  and  the  unexpired  portion  of  his  lease,  and  that  on 
August  1st  the  plaintiff  re-entered  and  took  possession  of  tlie  premises, 
and  subsequently,  on  or  about  August  16,  1903,  relet  the  premises  for 
the  unexpired  portion  of  said  term  to  another  person. 

Where,  after  condition  broken  or  abandonment  by  the  tenant,  the 
landlord  re-enters  and  resumes  possession  of  the  premises,  the  liability 
for  rent  ceases,  and  the  only  liability  of  the  tenant  is  upon  the  covenants 
in  the  lease  which  survive  re-entry,  if  such  covenants  exist.  "By  the 
entry  for  condition  broken,  the  estate  of  the  lessee  was  at  an  end,  and 
the  lessor  was  in  of  his  former  estate.  Rent,  as  such,  could  therefore 
no  longer  accrue  to  the  lessor  from  the  lessee.  His  liability  rested 
only  upon  his  covenant  looking  to  this  very  event."  Hall  v.  Gould,  13 
N.  Y.  127.  "When  the  plaintiff  re-entered  under  the  defeasance  clause, 
no  further  rent,  as  such,  could  accrue,  for  the  lease  proper  was  at  an 
end,  and  the  relation  of  landlord  and  tenant  no  longer  existed."  Mc- 
Cready  v.  Lindenbom,  172  N.  Y.  400,  406,  65  N.  E,  208.  The  clause 
in  this  lease  shows  a  recognition  of  the  true  nature  of  the  liability : 

"And  it  Is  further  agreed  that  in  ease  of  re-entry  by  the  landlord;  and  whether 
he  shall  relet  as  agent  for  the  tenant  or  not,  he  shall  be  liable  for  a  sum  eqnal 
to  the  rent  hereby  reserved  and  payable  at  the  same  periods,  less  any  smn 
which  shall  be  received  by  the  landlord  as  rent  of  the  said  premises  for  said 
period." 

If  the  plaintiff  had  not  re-entered,  resumed  possession,  and  relet  the 
premises,  undoubtedly,  as  soon  as  the  defendant  had  failed  to  pay  rent, 
on  the  1st  of  August,  there  would  at  once  have  been  a  right  of  action 
for  the  whole  August  rent,  and,  similarly,  after  the  1st  of  September, 
for  the  whole  of  the  September  rent.  Having  re-entered,  however, 
and  having  relet  the  premises,  he  is  relegated  to  his  rights  under  the 
covenant.  Under  the  covenant  the  defendant  in  such  case  is  not  liable 
for  the  whole  rent,  but  "for  a  sum  equal  to  the  rent  hereby  reserved 
and  payable  at  the  same  periods,  less  any  sum  which  shall  be  received 
by  the  landlord  as  rent  of  the  said  premises  for  said  period."  The 
measure  of  the  defendant's  liability  for  any  monthly  period  cannot 
possibly  be  ascertained  until  the  expiration  of  that  monthly  period  and 
the  phrase  "payable  at  the  same  periods"  cannot  be  given  any  effect, 
for  a  requirement  that  a  sum  shall  be  paid  at  a  certain  time,  which  is 
unascertainable  at  that  time,  must  be  a  nullity.  See  Matter  of  Hevenor, 
144  N.  Y.  271,  39  N.  E.  393,  where  the  court  said : 

"By  the  provisions  of  the  lease,  it  was  open  to  these  appellants,  the  lessors, 
to  allow  the  premises  to  remain  vacant,  in  which  case  they  would  have  had 
a  valid  and  certain  claim  against  the  assigned  estate,  for  the  rent  as  reserved 
in  the  lease,  or  they  could  take  the  other  course,  and,  as  the  agents  of  the 
lessee,  relet  the  premises,  and  apply  the  avails  in  reduction  of  the  rent  re- 
served in  the  lease.  The  eflPect  of  exercising  the  latter  option  was  to  terminate 
the  agreement  to  pay  the  monthly  rent  and  thereafter  to  leave  the  matter  of 
any  liability  of  the  lessee  to  them  contingent  upon  the  success  which  the  lessors 
might  meet  with  in  reletting  the  premises — a  liability  which,  if  it  arose,  could 
only  be  finally  and  definitely  ascertained  at  the  expiration  of  the  demised  term, 
while  It  might  not  arise  at  all.  •  ♦  ♦  The  appellants,  in  their  argument, 
lose  sight  of  the  fact  that,  by  their  acts  in  re-entering  the  premises  and  re- 
letting them  as  the  agents  of  the  assignor,  which  they  were  permitted  to  do 
under  the  lease,  they  put  an  end  to  the  fixed  obligation  under  the  lease,  and 
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left  it  for  the  fatnre  to  determine  whether  they  would  haye  any  claim  against 
MnL  His  liability  was  changed,  and  thereafter  could  only  be  for  a  possible 
deficleney.** 

''A  deficiency  accruing  after  the  commencement  of  the  action,  but  before  the 
trial,  cannot  be  recovered."    McGready  v.  Lindenbom,  supra. 

The  second  partial  defense  states  the  fact,  in  addition  to  those  stated 
m  the  first  partial  defense,  that  the  premises  were  relet  by  the  plaintiff, 
not  acting  in  good  faith  as  agent  of,  and  for  the  benefit  of,  the  defend- 
ant, but  rent  free,  for  the  benefit  of  the  plaintiff,  and  in  order  to  induce 
the  new  lessee  to  take  a  longer  further  lease,  and  that  thereby  the 
plaintiff  accepted  the  surrender  by  the  defendant  This  acceptance 
prevented  a  liability  accruing  for  the  September  rent,  and  is  properly 
{beaded  as  matter  of  defense,  and  not  of  counterclaim. 

Demurrer  overruled,  with  costs,  with  leave  to  the  plaintiff  to  with- 
draw the  demurrer  within  six  days  upon  payment  of  costs.  Settle  or- 
der and  decision  on  two  days'  notice. 


BBRO  V.  THIRD  AVE.  R.  B. 

(Caty  Court  of  New  York,  Trial  Term.    April  20,  1908.) 

1  Husband— Injubibs  to  Wife— NEGiiiGENOK— Jttdouxniv-Rbs  Judioata. 
The  Judgment  in  an  action  by  a  married  woman  in  which  she  recovered 
damages  for  personal  injuries  is. not  conclusive  in  favor  of  the  husband 
on  the  subject  of  the  defendant's  negligence  in  an  action  by  him  to  re- 
cover for  the  loss  of  his  wife's  services,  occasioned  by  the  same  injury. 

Action  by  one  Berg  against  the  Third  Avenue  Railroad  Company. 
On  motion  to  set  aside  verdict  and  for  a  new  trial.    Motion  gfranted. 

Mr.  Patterson,  for  the  motion. 
Mr.  Jaffer,  opposed. 

OTDWYER,  J.  The  plaintiff  brought  this  action  to  recover  damages 
resulting  from  the  loss  of  his  wife's  services,  occasioned  by  an  injury 
sustained  by  her  by  reason  of  the  defendant's  negligence.  Upon  the 
trial  a  judgment  roll  in  an  action  brought  by  the  wife  against  defendant, 
m  which  she  recovered  damages  for  the  same  injury,  was,  upon  au- 
thority of  Anderson  v.  Third  Ave.  RR.,  9  Daly,  487,  and  against  the 
defendant's  objection  and  exception,  received  in  evidence  as  con- 
clusively establishing  that  the  wife  had  been  injured  through  the  de- 
fendant's negligence.  A  former  adjudication  is  binding  upon  parties 
and  their  privies,  and  prevents  them  from  litigating  over  again  such 
matters  as  were  previously  at  issue  between  them  and  were  finally 
decided  by  a  competent  court.  Williams  v.  Barkley,  165  N.  Y.  48,  68 
N.  E,  765.  The  husband  is  not  privy  to  the  wife  in  blood,  representa- 
tion, estate,  or  law.  He  did  not  derive  his  title  to  the  present  cause  of 
action  through  his  wife.  She  could  not  have  released  it.  Had  the 
wife  failed  to  recover  upon  her  cause  of  action,  that  would  not  have 
barred  him.  The  fact  that  the  same  evidence  upon  the  question  of  de- 
fendant's negligence  and  the  wife's  contributory  negligence  may  be 
80N.7.S.— 28 
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necessary  in  this  case  as  was  given  in  the  action  of  the  wife  does  not 
make  the  former  judgment  conclusive  in  this  action.  Neeson  v.  City 
of  Troy,  29  Hun,  173.  The  former  judgment  was  neither  an  estoppel 
in  favor  of  the  husband  nor  was  it  conclusive  on  the  subject  of  the  de- 
fendant's negligence.  Groth  v.  Washburn,  39  Hun,  324.  In  Malsky 
V.  Schumacher  (Com.  PI.  N.  Y.)  27  N.  Y.  Supp.  332,  the  above  cases 
were  followed  and  Anderson  v.  Third  Ave.  RR.,  9  Daly,  487,  substan- 
tially overruled.  Cahnmann  v.  Metropolitan  St.  Ry.  (Sup.)  75  N. 
Y.  Supp.  970,  relied  upon  by  the  plaintiff,  is  not  in  point.  There 
the  judgment  relied  upon  was  recovered  in  action  between  the  same 
parties;    Judge  Freedman  saying: 

"I  am  of  opinion  that  the  questions  relating  to  defendant's  negligence 
and  to  plaintiff's  contributory  negligence  in  the  matter  of  the  collision  were 
by  that  trial  for  all  time  determined  between  those  who  were  parties  to  that 
action  and  are  also  parties  to  the  present  action.  Both  the  plaintiff  and  the 
defendant  were  such  parties,  and  hence  the  fact  that  there  was  an  additional 
party  plaintiff  is  not  material  here." 

Motion  to  set  aside  verdict  and  for  a  new  trial  granted,  with  $10 
costs.     Settle  order  on  one  day's  notice. 


PIERCE  V.  MARTIN. 
(City  Court  of  New  York,  Special  Term.    April  13.  1908.) 

1.  ATrAOHMENT--WABBANT— JUBISDICTIONAIi  DEFECTS— NEW  YOBK  CrTT  COUBT. 

Code  Civ.  Proc.  §  641,  requiring  a  warrant  of  attachment  to  state  the 
grounds  therefor,  and  section  636,  permitting  attachment  where  defend- 
ant, being  a  resident,  has  been  continuously  without  the  state  for  more 
than  six  months,  and  has  not  designated  a  person  on  whom  to  s^ve  sum- 
mons in  his  behalf,  as  prescribed  in  section  430,  do  not  apply  to  the  City 
Court  of  New  York,  which  is  governed  by  section  3169,  permitting  a  war- 
rant of  attachment  on  the  same  grounds,  where  the  defendant,  being  "a 
resident  of  that  borough,  has  been  continuously  without  the  United  States." 
etc.  Therefore  an  application  in  the  City  Court,  stating  the  grounds  in 
section  636,  was  jurisdictionally  defective. 

2.  Same— Designation  or  Agent  fob  Sebvice  of  Summons. 

Under  Code  Civ.  Proc.  §  430,  providing  that  a  resident  of  the  state  may 
execute  and  acknowledge,  in  the  manner  required  by  law  to  entitle  a  deed 
to  be  recorded,  a  written  designation  of  another  resident  of  the  state  as  a 
person  on  whom  to  serve  summons  during  the  absence  from  the  state  of 
the  person  making  the  designation,  it  is  not  essential  to  the  validity  of 
such  a  designation  executed  without  the  United  States  that  it  be  dated. 

3.  SAifE— Date. 

A  designation  as  originally  prepared  in  France  was  tyiiewritten.  with 
a  blank  space  left  for  the  date  in  the  designation  itself,  and  also  in  the 
acknowledgment  affixed  thereto.  In  both  the  word  "March"  was  printed, 
but  in  the  designation  it  was  crossed  out,  and  above  was  written  the  word 
"February."  Preceding  the  same  the  blank  space  was  filled  with  the  word 
"twenty-seventh,"  but  the  word  "March"  had  not  been  erased  from  the 
acknowledgment,  and  the  blank  space  there  was  also  filled  in  with  the 
word  "twenty-seventh."  The  designation  was  filed  in  New  York  on 
March  30th.  Held,  that  the  court  was  justified  in  holding  that  the  In- 
strument was  both  dated  and  acknowledged  on  February  27tlL 
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Action  by  Robert  P.  Pierce,  as  executor  of  Elizabeth  T.  Peckham, 
deceased,  against  Sarah  W.  Martin.  Motion  to  vacate  a  warrant  of 
attachment    Motion  granted. 

The  groundB  for  attachiuent,  as  stated  in  the  warrant,  are  as  contained  in 
Ckxle  Civ.  Proc.  §  636,  relating  to  attachment  of  property  generally,  and  pro- 
viding that,  among  other  grounds,  attachment  may  be  granted  "where  the  de- 
fendant, being  an  adult  and  a  resident  of  the  state,  has  been  continuously 
without  the  state  of  New  York  for  more  than  six  months  next  before  the 
granting  of  the  order  of  publication  of  the  summons  against  him,  and  has  not 
made  a  designation  of  a  person  upon  whom  to  serve  summons  in  his  behalf, 
as  prescribed  in  section  480." 

Wales  F.  Severance,  for  plaintiff. 
Wilber  &  Hart,  for  defendant 

DELEHANTY,  J.  Motion  to  vacate  a  warrant  of  attachment  on 
the  papers  upon  which  it  was  issued,  as  well  as  additional  ones.  The 
basis  of  the  application  is  (1)  that  the  warrant  is  jurisdictionally  de- 
fective, in  that  it  appears  to  be  granted  on  a  ground  provided  by  statute, 
but  not  applicable  to  this  court;  and  (2)  that,  while  issued  apparently 
for  the  reason  that  defendant  has  been  continuously  absent  in  Europe 
for  six  months  last  past  and  has  not  designated  a  person  upon  whom 
papers  might  be  served  by  filing  the  usual  designation  in  the  office  of 
the  county  clerk,  yet  when  issued  such  designation  was  actually  on 
file  in  said  clerk's  office.  The  ground  for  the  attachment  was  recited 
in  the  warrant  to  be : 

**That  defendant  has  been  continuously  without  the  state  of  New  York  for 
more  than  six  months  next  before  the  granting  of  the  order  of  publication  of 
the  summons  against  her,  and  has  not  made  a  designation  of  a  person  upou 
whom  to  serve  summons  in  her  behalf,  as  prescribed  in  section  430  of  the  Code 
of  Civil  Procedure,  or  otherwise." 

So  far  as  this  court  is  concerned,  there  is  no  authority  in  law  for  the 
granting  of  an  attachment  based  upon  any  such  application.  It  is  a 
ground  under  section  641  of  the  Code,  but  that  section  is  not  applicable 
to  this  court.  Section  3169  of  the  Code  prescribes  the  proof  necessary 
to  obtain  a  warrant  of  attachment  in  the  City  Court  of  the  city  of 
New  York,  and  subdivision  4  thereof  recites  the  ground  evidently  in- 
tended to  be  used  herein,  viz. : 

"That  the  defendant,  being  an  adult  and  a  resident  of  that  borough  [Man- 
hattan], has  been  continuously  without  the  United  States  more  than  six 
months  next  before  the  granting  of  the  warrant,  and  has  not  made  a  designa- 
tion of  a  person  upon  whom  to  serve  a  summons  in  his  behalf.    *    *    ♦" 

It  is  apparent,  therefore,  that  this  warrant  is  jurisdictionally  defective. 
While  it  is  true  the  court  has  power  to  amend  the  same  (Stone  v.  Pratt, 
90  Hun,  39,  35  N.  Y.  Supp.  519 ;  Code  Civ.  Proc.  §  723),  yet  to  do  so, 
it  seems,  a  motion  must  be  regularly  made  for  that  purpose.  King  v. 
Ring,  59  App.  Div.  128,  68  N.  Y.  Supp.  1089.  Such  a  course  was 
adopted  in  both  the  cases  cited,  and  in  each  instance  the  amendment 
was  allowed  as  prayed  for.  No  such  formal  application  has  been  made 
here,  but  counsel  requested  both  on  the  argument  and  brief  submitted 
for  permission  so  to  amend. 
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As  no  objection  has  been  made  to  the  regularity  of  practice  in  this 
particular,  I  would  be  inclined  to  grant  the  motion,  were  it  not  for  the 
other  objection  urged,  which,  in  my  opinion,  is  a  valid  one,  and  fatal 
to  the  sufficiency  of  the  warrant  in  question.  It  appears  that  about 
10:30  in  the  morning  of  March  30,  1903,  the  attachment  in  question 
was  obtained,  and  at  or  about  9 :15  a.  m.  of  the  same  day  a  designation 
provided  for  by  section  430  of  the  Code  was  duly  filed  in  behalf  of 
defendant  in  the  ofiice  of  the  clerk  of  this  county.  Upon  these  facts, 
undisputed,  this  motion  would  be  granted  without  further  discussion. 
But  plaintiff  raises  a  novel  and  interesting  point,  which,  if  sustained, 
affects  the  very  validity  of  the  instrument  of  designation.  Under  said 
section  430  the  designation  referred  to  must  be  acknowledged  in  the 
same  manner  as  a  deed,  to  entitle  it  to  be  recorded.  The  designation 
in  suit,  while  filed  on  March  30th,  appears  upon  its  face  to  have  been 
acknowledged  before  the  United  States  consul  general  at  Paris,  France, 
on  the  27tihi  of  the  same  month.  Plaintiff  claims  this  a  physical  im- 
possibility, and  that,  therefore,  the  papers  stand  before  us  as  if  unac- 
knowledged. While  it  is  true  that  the  court  can  take  judicial  notice 
of  the  fact  that  it  would  be  impossible,  even  in  these  days  of  marvelous 
invention,  for  this  instrument  to  have  been  transmitted  from  the  dty 
of  Paris  to  the  city  of  New  York  in  the  time  intervening  the  dates  of  ac- 
knowledgment and  filing  thereof,  a  period,  at  the  most,  of  not  more  than 
four  days,  yet  this,  in  itself,  is  insufficient  to  warrant  a  finding  that  no 
legal  designation  has  been  made  or  a  forgery  committed  in  connection 
therewith. 

In  the  first  place,  I  have  been  unable  to  discover  any  statutory  pro- 
vision requiring  an  acknowledgment  made  without  the  state,  and  in  a 
foreign  country,  to  be  dated.  Section  256  of  the  Real  Property  Law 
(chapter  647,  p.  611,  Laws  1896)  requires  commissioners  appointed  by 
the  Governor,  for  a  city  or  county  within  the  United  States,  to  state  the 
time  and  place  of  acknowledgment  in  the  certificate  thereof,  and  that 
is  the  only  provision  covering  the  subject  investigation  has  revealed 
to  me.  Furthermore,  it  is  apparent,  from  an  inspection  of  the  instru- 
ment in  question,  that  the  date  in  the  acknowledgment  was  inserted 
through  mistake,  pure  and  simple,  on  the  part  of  the  consul  general. 
The  paper  is  typewritten,  and  as  originally  prepared  a  blank  space  was 
left  for  the  dating  in  the  designation  itself  as  also  the  acknowledgment 
affixed  thereto.  In  both  "March"  is  typed,  but  in  the  designation  it 
is  lined  out,  and  over  the  erasure  is  written,  in  ink,  the  word  "February." 
Preceding  the  same,  the  blank  space  is  filled  in  in  ink  with  the  word 
"twenty-seventh,"  which  makes  the  date  of  the  instrument  in  question 
read  "twenty-seventh  February,  1903."  The  word  "March"  has  not 
been  erased  from  the  acknowledgment,  but  the  blank  space  there  has 
also  been  filled  in,  in  ink,  with  the  word  "twenty-seventh."  I  am  justi- 
fied, under  the  authorities,  in  holding  that  this  instrument  was  both 
dated  and  acknowledged  on  February  27,  1903,  notwithstanding  the 
apparent  discrepancy  in  the  dates  thereof.  To  do  this  preserves  the 
manifest  intent  of  the  designator,  and  at  the  same  time  prevents  a  mere 
lapsus  on  the  consul's  part  from  destroying  or  nullifying  a  paper  other- 
wise valid  and  legal  in  every  respect    Claflin  v.  Smith,  35  Hun,  372. 
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As  was  further  said  in  that  case,  it  should  be  the  aim  of  the  court,  in 
cases  of  defective  certificates,  to  preserve  and  not  destroy,  and  be  astute 
to  find  means  to  make  official  acts  effectual,  and,  if  necessary  so  to  do, 
to  refer  to  the  deed  itself.  In  Jones  v.  Hoyt,  85  Hun,  35,  32  N.  Y. 
Supp.  625,  the  court  declined  to  vacate  a  writ  of  replevin  based  upon 
an  affidavit  which  failed  to  contain  the  words  "City  of  Syracuse"  and 
the  letters  "ss,"  but,  on  the  contrary,  allowed  the  omission  to  be  sup- 
plied upon  motion.  It  was  there  held  that  the  affidavit  would  not  be 
rendered  a  nullity,  or  the  oath  invalidated,  where  it  appears  that  it  was 
duly  administered  by  a  proper  officer  within  his  jurisdiction. 

The  claim  in  the  case  at  bar  that  the  acknowledgment  is  further  de- 
fective for  the  reason  that  the  consul  general's  residence  is  riot  stated 
therein,  as  required  by  the  real  property  law,  is  without  merit.  The 
officer  in  question  was  entitled  to  take  the  acknowledgment,  and,  as  was 
said  in  People,  etc.,  v.  Snyder,  41  N.  Y.  402 : 

"It  must  be  presumed  that  he  did  it  within  the  limits  of  his  Jurisdiction, 
even  though  that  Is  not  stated  to  have  been  the  case  In  the  certificate  which 
he  made :  for  the  legal  presumption  Is  In  favor  of  the  validity  of  the  acts  of 
public  officers,  where  noUilng  appears  warranting  a  different  conclusion." 

It  follows,  therefore,  that  the  attachment  was  improperly  granted., 
and  the  motion  to  vacate  the  same  must  be  allowed,  and  witih  costs. 
Settle  order  accordingly  on  notice. 


(43  Mlac.  Rep.  49&) 

In  re  PATTERSON  et  aL 

(Cayuga  Ck)unty  Court    April,  1904.) 

t  IlfTOXICATTTIO  LiQUOBS— PbOCEEDINGS  TO  PBOCUBB  LiCSNSS— ASSVNT  TO  AP- 
FLICATION. 

For  the  purpose  of  obtaining  necessary  consents  to  the  conduct  of  the 
Uqnor  business  In  the  east  half  of  a  double  dwelling  house,  the  west  half 
of  the  house  may  properly  be  treated  as  a  separate  building. 
2.  Same. 

For  the  purpose  of  obtaining  such  consents,  a  frame  building  in  the  rear 
of  the  double  dwelling  house,  erected  at  a  cost  of  $1,185,  and  divided  by 
wooden  partitions  Into  seven  equal  parts,  each  part  being  about  eight  feet 
wide,  cannot  be  treated  as  seven  separate  dwellings. 

Application  under  the  liquor  tax  law  by  Daniel  H.  Patterson  and 
another  to  revoke  and  cancel  a  liquor  tax  certificate  issued  to  William 
Byrne.    Application  granted. 

F.  D.  Wright,  for  petitioners. 

Greenfield  &  Aiken,  for  certificate  holder. 

WilHam  E.  Schenck,  for  State  Department  of  Excise. 

SEARING,  J.  This  is  an  application  for  cancellation  of  a  liquor 
tax  certificate  issued  to  one  William  Byrne  by  the  county  treasurer 
of  Cayuga  county  on  June  26,  1903,  allowing  him  to  traHic  in  liquors 
at  No.  292  Genesee  street,  in  the  city  of  Auburn.  It  is  alleged  that 
William  Byrne,  in  his  application  for  such  certificate,  incorrectly  and 
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falsely  stated  that  he  had  the  consents  of  the  owners  of  two-thirds 
of  the  buildings  used  exclusively  as  dwellings  located  within  200  feet 
of  the  entrance  to  the  saloon,  the  place  where  liquors  were  to  be  sold 
under  said  certificate.  On  or  about  May  1,  1903,  one  C.  August 
Koenig,  owning  large  brewery  interests  in  the  city,  became  the  owner 
of  the  house  and  premises  known  as  Nos.  292  and  294  Genesee  street, 
evidently  for  the  purpose  of  establishing  a  saloon  on  the  premises. 
The  immediate  neighborhood  is  occupied  mostly  for  residential  pur- 
poses, the  only  exception  being  that  the  building  upon  the  corner  of 
Genesee  and  South  Division  streets,  besides  being  occupied  as  a  resi- 
dence, is  occupied  in  part  by  a  grocery  and  meat  market.  The  prem- 
ises owned  by  Mr.  Koenig  are  located  on  the  south  side  of  Genesee 
street,  between  South  Division  and  Van  Patten  streets,  and  are  CO" 
feet  front  and  rear,  and  7  rods  deep.  In  the  center  of  this  lot,  east 
and  west,  and  near  the  street,  is  located  a  double  dwelling  house. 
The  west  half  thereof  is  occupied  by  William  Byrne  and  his  family 
as  a  residence,  and  the  east  half  is  occupied  by  him  as  a  saloon,  under 
the  certificate  in  question.  It  does  not  appear  by  the  evidence  wheth- 
er William  Byrne  occupies  the  premises  as  a  tenant,  or  by  some  other 
arrangement  with  Mr.  Koenig,  the  owner ;  but  it  is  fair  to  assume 
that  he  is  a  tenant  of  that  portion  of  the  premises  occupied  by  him 
for  residence  and  saloon  purposes.  After  Mr.  Koenig  became  pos- 
sessed of  the  premises,  he  attempted  by  personal  solicitation,  and 
through  the  aid  of  other  persons,  to  procure  the  consent  of  the  own 
ers  of  the  buildings  within  the  limit  occupied  exclusively  as  dwellings 
as  required  by  law  that  the  traffic  in  liquors  might  be  carried  on  on 
the  said  premises ;  but  without  success,  all  such  persons  refusing.  At 
about  the  same  time,  and  shortly  after,  William  Byrne  also,  person- 
ally and  with  the  aid  of  other  persons,  attempted  to  procure  such  con- 
sents to  enable  him  to  obtain  a  certificate  to  sell  on  the  jM-emises  of 
Mr.  Koenig.  In  this  he  also  was  unsuccessful.  Failing  to  obtain  such 
consents,  Mr.  Koenig  endeavored  to  purchase  the  properties  of  the 
owners  of  such  buildings  used  as  residences  within  200  feet,  but  he 
was  unable  to  effect  a  purchase  of  any  of  them.  Having  thus  failed. 
lie  then  caused  to  be  erected  across  the  rear  end  of  his  lot  and  prem- 
ises a  wooden  building  about  63  feet  long  east  and  west  and  about 
16  feet  .wide  north  and  south.  The  building  was  set  on  posts  driven 
or  set  in  the  ground,  with  no  other  underpinning  or  foundation.  The 
outside  was  covered  with  matched  boards  running  up  and  down ;  the 
roof  being  constructed  with  rafters,  roof  boards,  and  shingled  in  the 
ordinary  way.  Two  floors  were  laid  of  matched  lumber,  one  for  the 
ground  floor,  and  one  above,  which  floors  ran  the  whole  length  of 
the  building.  The  building  was  then  divided  into  seven  equal  parts, 
by  running  wooden  partitions  through  the  building  north  and  south, 
and  when  so  divided  each  part  was  about  8>4  feet  wide.  On  the 
north  end  of  each  division  of  the  building  was  one  door  and  a  win- 
dow, and  one  window  in  the  rear.  There  was  constructed  in  each 
part'  narrow  open  stairs,  leading  to  the  upper  part  of  the-  division. 
This  upper  part  was  divided  by  a  board  partition  into  two  rooms 
about  eight  feet  square.  In  the  rear  of  each  division,  and  upon  the 
outside  of  the  building,  was  set  on  a  bracket  a  tile  chimney  for  the 
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use  of  that  division.  At  the  time  of  the  application  for  the  certificate 
the  building  had  not  been  painted,  but  has  been  since  painted.  The 
inside  of  the  building  was  sealed  with  Georgia  pine,  no  lath  or  plaster 
being  used  in  any  part  of  the  building.  The  cost  of  the  building  as 
testified  to  by  the  contractor  was  $1,185,  or  $169.43  for  each  of  the 
seven  parts.  The  building  was  completed  at  the  close  of  the  day  of 
the  25th  day  of  June,  1903.  On  the  morning  of  the  next  day,  at  about 
10  o'clock,  William  Byrne  made  the  application  for  the  certificate, 
which  was  granted  at  about  10 :15  o'clock.  Between  10  o'clock  a.  m. 
and  noon  of  that  day,  people,  all  or  mostly  Italians,  with  some  house- 
hold effects,  moved  into  the  building,  and  occupied  some  portions. 
The  building  has  been  more  or  less  occupied  from  that  time  down  to 
the  submission  of  the  case.  The  witness  Puro,  who  procured  the  oc- 
cupants of  the  building,  testifies  that  he  got  them  for  Mr.  Koenig, 
who  hired  him  for  that  purpose,  and  that  he  obtained  two  men  with 
their  wives  to  occupy  certain  portions,  and  the  other  occupants  (twen- 
ty-one in  number)  were  single  men,  some  of  whom  boarded,  while 
others  did  their  own  cooking  in  the  portions  of  the  building  which 
they  occupied.  The  occupancy  of  the  several  portions  has  changed 
frequently,  persons  moving  in  for  a  short  time  and  then  vacating, 
while  portions  have  remained  unoccupied  during  some  or  all  of  the 
time  since.' 

The  claim  of  petitioner  is  that  this  structure  was  erected  for  the 
purpose  of  overcoming  the  effect  of  the  refusal  of  the  neighbors  to 
sign  consents  for  Byrne  to  run  a  saloon  at  No.  292  Genesee  street, 
and  that  the  structure  so  erected  and  divided  does  not  constitute 
seven  buildings,  and  that  they  stre  not  occupied  bona  fide  as  seven 
separate  dwellings.  It  is  evident  that  in  the  erection  of  the  building 
the  intention  was  to  make  a  sufficient  number  of  dwellings  on  the 
premises  Nos.  292-294  to  overcome  the  effect  of  the  refusal  of  con- 
sents by  the  owners  of  other  dwellings  within  the  prescribed  limit. 
From  an  examination  of  the  application  of  Byrne  for  a  certificate 
and  of  the  evidence  it  appears  that  there  were  four  buildings  occu- 
pied exclusively  as  dwellings,  other  than  the  Koenig  buildings,  with- 
in the  prescribed  limit,  the  owners  of  which  had  refused  to  give  their 
consents.  To  overcome  these  it  was  necessary  to  have  the  consent 
of  the  owner  or  owners  of  at  least  eight  other  buildings  occupied  as 
dwellings  in  order  to  meet  the  requirement  of  the  law,  which  pro- 
vides that  the  applicant  for  a  license  shall  file  consents  of  at  least 
two-thirds  of  the  owners  of  such  buildings.  In  this  emergency  the 
portion  of  the  building  on  Mr.  Koenig's  property,  known  as  No.  294 
Genesee  street,  now  occupied  by  Byrne  as  a  dwelling,  was  counted 
as  one  such  building  (which,  I  think,  fairly  comes  within  the  law,  and 
should  be  counted  and  allowed).  The  other  seven  buildings  relied 
upon  were  the  seven  divisions  of  the  building  constructed  upon  the 
rear  of  the  premises.  To  sustain  the  certificate,  it  is  necessary  to  hold 
that  this  structure,  divided  by  partitions  into  seven  parts,  each  8J4 
feet  wide,  constitutes  seven  distinct  buildings,  each  occupied  exclu- 
sively as  a  dwelling;  in  other  words,  that  it  is  a  "block"  of  seven 
buildings,  each  a  "dwelling  house"  within  the  meaning  of  the  law.  In 
the  case  of  Lyman  v.  Garrison,  24  Misc.  Rep.  552,  53  N.  Y.  Supp.  677, 
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the  court,  in  deciding  an  application  to  revoke  a  certificate  upon  the 
same  grounds  as  claimed  in  this  case,  says : 

"This  law,  like  any  other,  should  receive  a  fair  interpretation.  It  should 
not  be  construed  harshly  as  against  the  holder  of  a  certificate,  nor  interpreted 
BO  loosely  as  to  emasculate  its  restrictive  provisions  and  break  down  that  pro- 
tection which  it  gives  to  adjacent  property  owners,  the  public,  and  the  dealer 
who  honestly  complies  with  all  its  conditions,  as  against  one  who  seeks  to 
evade  it" 

The  restrictive  features  of  the  law  were  enacted  by  the  Legislature 
for  a  purpose ;  that  purpose  evidently  being  to  protect  residential  por- 
tions of  a  city  and  the  owners  of  dwellings  against  the  establishing  of 
saloons  in  their  midst.  This  same  restriction  applies  also  to  the  es- 
tablishment of  a  saloon  within  a  certain  distance  of  a  school  or  a  church. 

In  the  case  of  People  ex  rel.  Sweeney  v.  Lammerts,  in  the  Supreme 
Court,  reported  in  18  Misc.  Rep.  343,  40  N.  Y.  Supp.  1107,  the  judge, 
in  his  opinion,  says : 

"I  can  see  no  reason  why  a  liberal  construction  should  be  given  to  the  re- 
strictive provisions  of  this  act  It  was  probably  intended  by  the  L^slature 
to  reduce  the  number  of  places  in  which  the  liquor  traffic  was  carried  on,  and 
to  increase  the  revenues  by  increasing  the  tax  for  doing  business,  and  In  a 
measure  protect  dwellings,  schools,  and  churches  from  surroundings  dangerous 
to  good  morals,  and  tending  to  disturb  the  peace  and  quiet  of  the  neighborhood 
by  limiting  and  prohibiting  the  places  where  such  traffic  may  be  carried  on; 
and  the  court  always  furthers  the  effort  of  the  Legislature  by  giving  the  stat- 
ute such  a  construction  as  will  carry  out  the  legislative  intent" 

The  legislative  intent,  no  doubt,  was  that  the  consents  required  be- 
fore a  certificate  could  be  issued  to  traffic  in  liquors  at  a  place  located 
in  the  midst  of  residences  should  be*  consents  of  owners  of  buildings 
occupied  exclusively  and  in  good  faith  as  dwellings,  and  should  not 
include  buildings  constructed,  used,  and  occupied  as  dwellings  merely 
as  a  pretense  and  a  show ;  not  buildings  constructed  and  tenanted  tem- 
porarily, and  for  the  purpose  of  evading  the  law.  The  consent  of  the 
owner  of  such  "fake"  buildings  will  not  avail  the  applicant  for  a  cer- 
tificate, nor  would  it  avail  the  owner  of  adjoining  property  to  construct 
such  buildings  upon  his  land,  for  the  purpose  of  requiring  his  consent, 
as  the  applicant  for  a  certificate  might  disregard  and  not  count  such  as 
a  dwelling.  Matter  of  Vail,  38  Misc.  Rep.  392,  77  N.  Y.  Supp.  903. 
If  the  owner  of  a  house  and  lot  in  a  residential  portion  of  a  city,  for 
the  purpose  of  establishing  the  right  to  traffic  in  liquors  upon  such 
premises,  can  erect  upon  his  property  a  building  of  the  character  de- 
scribed, partitioning  it  into  a  sufficient  number  of  parts,  and  calling 
them  dwellings,  and  can  thus  obviate  the  necessity  of  obtaining  the 
consents  required  by  law  from  the  owners  of  dwellings  within  the 
prescribed  limit,  and  can  thereby  establish  the  right  to  maintain  a  saloon 
in  their  midst,  then  the  law  is  ineffectual  in  its  object  and  intent,  and  is 
of  no  protection  to  residence  owners.  If  so,  as  far  as  such  owners 
are  concerned,  a  saloon  could  be  opened  upon  any  residence  street  at 
almost  any  point.  I  am  of  the  opinion  that  William  Byrne,  in  his 
application  for  the  certificate,  incorrectly  and  falsely  stated  that  he  had 
obtained  and  filed  the  consents  of  two-thirds  of  the  owners  of  build- 
ings occupied  exclusively  as  dwellings,  as  required  by  law,  and  that 
the  seven  divisions  of  the  buildings  upon  the  rear  of  the  premises  of 
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Mr.  Koenig,  whose  consent  was  filed  with  the  application  as  owner 
of  seven  buildings  occupied  as  dwellings,  arc  not  dwellings  within  the 
meaning  of  the  law,  and  should  not  be  counted  as  such. . 

After  a  careful  consideration  of  the  evidence  submitted,  and  of  what 
appears  to  me  to  be  the  purpose,  effect,  and  intent  of  the  liquor  tax  law, 
I  determine  that  the  application  for  the  cancellation  of  the  certificate 
should  be  granted.  This  determination  makes  it  unnecessary  to  ex- 
amine the  other  reason  urged  by  the  petitioners  for  revocation — that 
there  were  more  than  four  buildings  within  the  limit,  occupied  ex- 
clusively as  dwellings,  other  than  those  of  Mr.  Koenig's. 

The  attorney  for  the  defendant  contends  that  the  proceedings  should 
be  dismissed  for  the  reason  that  petitioners  have  not  affirmatively  shown 
that  the  building  occupied  by  the  saloon  was  not  occupied  as  a  hotel 
on  March  23,  1896,  and  that  it  is  not  shown  that  any  consents  whatever 
of  the  owners  of  buildings  were  required  by  law.  In  my  opinion,  the 
petitioners  are  not  required  to  make  it  affirmatively  appear  as  to  either 
of  such  matters.  This  is  a  proceeding  to  revoke  tfie  license  of  the  de 
fendant  for  making  a  material  false  statement  in  his  application  for  a 
certificate.  But  this  omission,  if  important,  the  defendant  has  sup- 
plied in  his  application,  wherein  he  has  established  the  number  of  con- 
sents necessary  to  entitle  him  to  a  certificate  by  stating  that  there  are 
12  buildings,  dwellings,  within  the  limit.  Further,  the  testimony  of 
the  witnesses  describing  the  buildings  within  the  limit  and  their  use 
and  occupancy  enables  the  court  to  determine  the  consents  necessary 
to  be  obtained.  As  to  the  saloon  building  having  been  a  hotel,  the 
undisputed  evidence  is  to  the  effect  that  the  whole  building  Nos.  292 
and  294  Genesee  street  was  for  years  next  prior  to  the  occupation  by 
the  defendant  occupied  as  a  double  dwelling  house. 

The  application  of  petitioners  is  granted,  with  costs  to  be  fixed  in 
the  order. 

Application  granted,  with  costs. 


(43  Mi^.  Rep.  437.) 

In  re  BURTIS'  WILL, 

(Surrogate's  Court,  Cayuga  County.    April,  1004.) 

1.  Wnxd»— €k>NTESiy-BuBD%N  of  Proof. 

The  burden  is  not  on  the  contestants  of  a  will  to  prove  forgery  to  the 
exclusion  of  every  other  reasonable  hypothesis,  but,  the  burden  of  proving 
genuineness  being  on  the  proponent,  probate  must  be  refused  if  tiiie  surro- 
gate is  not  satisfied  that  the  signature  is  genuine. 

2.  Saicb-^ignatubs— Pbesuicption. 

It  cannot  be  presumed  that  testator  signed  the  will  from  the  fact  that 
the  body  of  the  will  is  in  his  handwriting. 

8   SAMB—EiXPEBT  Tbsthcont. 

The  opinion  of  an  expert  witness  as  to  handwriting  is  valuable  only 
when  it  points  out  satisfactory  reasons  for  the  witness'  conclusion. 

4.  Same— EviDBNcs— SuFFiciEivcT. 

On  proceedings  to  probate  a  will,  evidence  considered,  and  held  Insuffl- 
cient  to  show  that  the  signature  was  genuine. 
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Proceedings  to  probate  the  will  of  Albert  G.  Burtis,  deceased.  Pro- 
bate denied. 

Teller  &  Hunt,  for  proponent 

Underwood,  Storke  &  Seward,  for  contestants. 

^  WOODIN,  S.  The  death  of  Albert  G.  Burtis,  late  of  the  town  of 
ii^leming,  of  this  county,  which  occurred  in  the  spring  of  1903,  has 
been  followed  by  litigation,  in  this  proceeding  for  the  probate  of  his 
alleged  last  will  and  testament,  which  I  believe  stands  unique  in  the 
history  of  cases  of  like  character,  at  least  in  this  state,  not  only  as  to 
the  intensity  of  the  contest  which  has  been  waged,  but  also  as  to  the 
peculiarity  of  the  features  and  questions  presented. 

Mr.  Burtis  died  the  owner  of  a  large  estate,  consisting  of  real  and 
personal  property  approximating  $250,000  in  value.  At  the  time  of  his 
death,  and  for  a  number  of  years  prior  thereto,  he  lived  at  his  country 
home  bordering  on  the  shores  of  Owasco  Lake  and  known  as  "Spring- 
side,"  and  which,  as  the  proof  shows,  has  been  the  scene  of  many  wine 
and  dinner  parties;  and,  while  in  some  respects  living  a  life  of  se- 
clusion, yet  he  seemed  to  take  pleasure  in  entertaining  his  friends  and 
acquaintances  on  various  occasions,  and  did  so  with  lavish  hand.  The 
deceased  was  a  widower,  69  years  of  age,  and  had  no  children,  and  his 
immediate  relatives  are  Mr.  Gary  S,  Burtis,  his  father,  and  Mr.  Edwin 
C.  Burtis,  his  brother,  both  residing  in  the  city  of  Auburn,  N.  Y. 
The  deceased  lived  at  Springside  with  only  his  servants  and  such  of  his 
friends  as  he  chose  to  have  visit  him.  His  entire  attention  seems  to 
have  been  devoted  to  the  gratifying  of  such  pleasures  and  pastimes  as 
his  fancy  dictated  and  his  wealth  permitted  him  to  follow,  and  in  later 
years  and  down  to  the  time  of  his  death  he  drank  excessively,  and  the 
moral  atmosphere  in  this  and  other  respects  at  Springside  was  at  low 
ebb.  Strange  stories  are  told  of  the  doings  and  happenings  at  Spring- 
side  during  the  last  few  years  of  his  life.  His  cellars  were  stocked 
with  wines,  and  Springside  was  the  scene  of  bacchanalian  revelry. 
An  air  of  mystery  surrounded  the  place;  his  servants  having  orders 
not  to  enter  certain  rooms,  and  at  times  to  admit  no  one  to  the  house 
His  bibulous  habits  frequently  resulted  in  long  sprees,  and  his  death 
was  doubtless  hastened  by  these  debauches. 

The  proponent  in  this  proceeding,  Miss  Elizabeth  C.  Burgess,  is  a 
young  woman  about  22  years  of  age,  sustaining  no  blood  relation  what- 
ever to  the  deceased,  and  lives  with  her  mother,  Mrs.  Sarah  J.  Bell, 
in  the  city  of  Auburn,  N.  Y.  Shortly  after  Mr.  Burtis'  death,  through 
her  counsel,  Miss  Burgess  presented  a  petition  for  the  probate  of 
an  instrument  in  writing  purporting  to  be  a  will  of  the  deceased,  in 
and  by  which  she  was  made  the  sole  beneficiary  of  the  estate  and 
property  of  Mr.  Burtis,  and  appointed  the  sole  executrix  therein. 
The  witnesses  to  the  will  are  Mrs.  Sarah  J.  Bell,  the  mother  of  the 
proponent,  and  Mr.  John  Marshall,  who  had  the  management  of  the 
decedent's  farm  property  at  Springside.  The  deceased's  father  and 
brother  appeared  by  counsel  upon  the  return  of  the  citation  issued  in 
the  proceeding,  and  the  witnesses  to  the  alleged  will  were  cross-ex- 
amined at  great  length.    An  answer  to  the  petition  for  probate  was 
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subsequently  filed,  containing  the  usual  allegation  of  undue  influence, 
incompetency,  etc.,  and  including  the  allegation  that  the  signature  to 
the  wHl  was  a  forgery.  At  first  blush  the  allegation  of  forgery  is  a 
bold  one,  for  the  instrument  is  written  upon  the  usual  printed  will 
form,  and  the  writing,  aside  from  the  disputed  signature  and  the 
names  of  the  witnesses  and  their  addresses,  is  conceded  to  be  in  the 
decedent's  own  handwriting,  which  fact  makes  the  claim  of  forgery 
of  the  signature  the  more  startling ;  and  this,  I  believe,  is  one  of  the 
features  in  this  case  which  distinguishes  it  from  any  of  the  reported 
cases. 

The  proponent  vigorously  contends  that  the  signature  is  genuine, 
and  stands  broadly  on  the  proposition  that  the  circumstances  in  the 
case  support  her  position,  pointing  chiefly  to  the  fact  that  the  body 
of  the  will  is  in  the  decedent's  own  handwriting;  to  the  evidence 
tending  to  show  that  the  decedent  had  great  affection  for  her  (in  fact, 
that  she  was  his  fiancee);  to  the  proof  of  testamentary  declarations 
by  the  decedent  in  her  favor ;  to  the  fact  that,  in  harmony  with  this 
testamentary  purpose,  he  had  deposited  securities  in  his  safety  deposit 
box  inclosed  in  an  envelope  addressed  to  her ;  and  to  another  instru- 
ment, dated  October  23,  1901,  in  the  decedent's  handwriting,  purport- 
ing to  be  a  will  in  her  favor,  and  which  is  witnessed  by  Mrs.  Bell 
and  Mrs.  Helen  B.  Atkins,  a  sister  of  proponent,  all  of  which,  if  un- 
shaken, tend  to  make  proponent's  case  strong. 

The  theory  of  the  contestants  is  that  both  wills  (the  one  offered  for 
probate,  and  the  earlier  will  of  October  23,  1901),  are  the  product  of 
a  conspiracy  to  acquire  the  Burtis  estate,  in  which  the  proponent 
and  her  mother  were  the  chief  actors.  It  is  claimed  that  the  pro- 
ponent, taking  advantage  of  the  close  and  peculiar  intimacy  in  which 
she  lived  with  the  decedent  for  several  years  prior  to  his  death,  aided 
and  inspired  by  her  mother,  as  the  prime  instigator,  prevailed  upon 
the  decedent  to  draw  first  the  will  of  October  23,  1901,  and  afterward 
the  will  of  May  26,  1902,  while  in  a^  state  of  partial  intoxication. 
Neither  instrument,  it  is  alleged,  was  ever  executed  by  the  decedent, 
but  both  were  obtained  by  proponent,  and  fraudulently  completed  into 
the  semblance  of  valid  wills,  the  one  by  a  fictitious  attestation  by 
subscribing  witnesses,  and  the  other  by  a  forgery  of  decedent's  sig- 
nature. 

Considerable  proof  has  been  introduced  bearing  upon  the  relations 
existing  between  proponent  and  decedent.  It  appears  that  proponent 
became  acquainted  with  the  decedent  in  1897,  and  from  that  time 
down  to  his  death  stood  in  very  close  relations  with  him,  and  spent 
much  of  her  time  at  Springside.  The  claim  that  decedent  desired  to 
marry  proponent  is  evidently  deemed  by  her  to  be  important,  as  bear- 
ing upon  the  decedent's  intentions  in  the  disposal  of  his  property, 
and  upon  this  point  I  have  examined  the  evidence  carefully.  We  have 
Mrs.  Bell's  testimony  that  the  decedent  in  1900  asked  her  permission 
to  marry  the  proponent ;  that  she  refused,  giving  as  her  reason  that 
her  daughter  was  too  young;  that  this  request  was  again  made  by 
decedent  in  1901,  and  again  refused  for  the  same  reason,  and  finally, 
in  1903,  she  gave  her  consent ;  and  that  the  decedent  and  proponent 
were  engaged  to  be  married  at  the  time  of  his  death.    There  is  also 
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evidence  that  the  decedent  expressed  his  desire  to  marry  proponent 
to  Mr.  Atkins,  proponent's  brother-in-law.  In  connection  with  this 
testimony,  it  is  necessary  also  to  consider  the  character  of  the  rela- 
tions existing  between  decedent  and  proponent.  Witnesses  have  tes- 
tified as  to  the  coming  and  going,  the  manner  of  life  at  Springside 
and  elsewhere,  the  persistent  keeping  of  the  proponent  by  the  de- 
cedent in  the  background,  concealed  from  his  friends  and  visitors  at 
Springside,  instead  of  being  the  object  of  respectful  social  attention, 
as  ordinarily  would  be  expected  to  be  the  case ;  and,  to  further  insure 
the  concealment  of  her  identity,  it  appears  that  she  adopted  male  at- 
tire at  times,  at  any  rate  while  at  Springside.  While  at  Mt.  Clemens 
with  the  decedent  she  was  introduced  as  his  daughter,  and  as  such 
was  entertained  in  the  Meyer  household,  and  known  as  his  daughter 
at  the  hotel  where  they  stopped.  It  has  seemed  to  me  that  the  man- 
ner and  character  of  these  relations  tend  to  negative,  and  in  fact  are 
entirely  repugnant  to,  the  claim  that  decedent  desired  or  intended  to 
marry  proponent.  There  is  not  a  single  bit  of  written  evidence  tend- 
ing to  give  credence  to  that  theory — not  even  the  briefest  note  writ- 
ten by  the  decedent  to  proponent  indicating  his  desires  in  this  respect 
— and  it  is  fair  to  assume  that  no  such  writings  exist,  else  they  would 
have  appeared  in  evidence.  Another  and  even  stronger  circumstance 
inconsistent  with  the  claim  that  decedent  desired  to  marry  proponent 
is  the  testimony  of  Mrs.  Bell,  the  mother  of  proponent,  that  she  twice 
refused  to  give  decedent  her  permission  to  marry  her  daughter  on 
the  ground  that  her  daughter  was  too  young.  A  conclusion  that 
such  was  the  case  is  certainly  doing  violence  to  a  rational  idea  of  the 
fitness  of  things.  If  proponent  was  too  young  to  marry,  it  would 
seem  as  though  she  were  altogether  too  young  to  spend  days  and 
weeks  at  a  time  at  Springside  under  conditions  which  could  not  help 
but  make  offer  of  honorable  marriage  welcome,  and  this  with  her 
mother's  full  knowledge  and  consent.  I  repeat,  it  seems  improbable 
to  me  that  two  offers  of  marriage  should  have  been  made  by  the  de- 
cedent, and  rejected  by  Mrs.  Bell  on  the  ground  that  proponent  was 
too  young,  as  her  objection  becomes  a  mere  travesty,  in  view  of  the 
relations  existing  with  her  knowledge  and  consent ;  and  the  inference 
is  irresistible  that  the  mother's  indorsement  of  the  course  of  affairs 
was  prompted  by  some  ulterior  object  rather  than  by  mere  indiflFer- 
ence. 

The  contestants  depend  largely  upon  their  evidence  bearing  upon 
the  question  of  handwriting  in  support  of  their  case,  and  it  is  evidence 
of  this  character  which  makes  up  a  large  part  of  the  testimony. 

Much  has  been  said  and  written  concerning  the  value  of  expert  evi- 
dence, and  there  is  a  disposition  to  belittle  the  utility  of  evidence  of 
this  character.  Of  course,  in  cases  where  the  handwriting  or  signa- 
ture of  a  person,  since  deceased,  is  attacked  as  a  forgery,  the  party 
defending  it  is  apt  to  ridicule  the  value  of  expert  evidence,  because 
almost  invariably  evidence  of  this  character  is  the  only  kind  available 
to  the  party  attacking  the  signature.  He  often  has  no  other  means 
at  hand  to  show  to  the  court  or  jury  that  the  signature  may  be  or  is  ai 
forgery,  while,  on  the  other  hand,  the  party  defending  the  signature 
usually  has  the  aid  of  one  or  more  witnesses  to  testify  to  the  fact  of 
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the  signing,  etc.  If  the  court  were  to  adopt  the  view  that  expert  evi- 
dence is  of  little  value  and  disregard  it,  the  party  attacking  the  signa- 
ture ordinarily  would  have  but  Tittle  chance  of  success,  and  it  would 
create  unlimited  opportunities  for  designing  persons  to  forge  the 
name  of  deceased  persons  to  important  documents  and  then  swear  it 
through.  The  court  or  jury  should  not  ignore  this  class  of  evidence, 
but  should  examine  it  as  carefully  as  any  other  in  the  case,  as  it  may 
be  that  by  that  evidence  the  court  is  able  to  reach  a  satisfactory  con- 
clusion. It  is  urged  that  we  will  find  as  many  experts  testifying  upon 
one  side  as  upon  the  other.  That  may  be  true,  and  it  is  also  true  that 
we  will  find  as  many  lay  witnesses  upon  each  side  in  litigated  cases, 
giving  different  versions  concerning  a  fact  or  circumstance.  But  this 
does  not  signify  that  the  evidence  of  those  witnesses  must  be  disre- 
garded because  they  disagree.  Nor  is  it  important  specially  which 
side  has  the  greater  number  of  expert  or  lay  witnesses  sworn  in  his 
behalf.  It  is  the  nature  or  character  of  the  testimony  given  by  the 
inntness  which  is  important.  In  the  case  of  expert  witnesses,  their 
opinions  are  valuable  only  in  so  far  as  they  point  out  satisfactory  rea- 
sons for  the  ultimate  conclusion  of  the  witness.  If  the  witness  simply 
testifies  that  h^  believes  the  signature  genuine,  or  not  genuine,  as  the 
case  may  be,  and  gives  no  reasons  for  reaching  his  conclusion,  his 
opinion  is  valueless,  and  the  court  will  not  consider  it.  If  he  g^ves 
reasons  for  his  opinion,  then  it  is  the  duty  of  the  court  to  examine 
into  and  analyze  those  reasons,  and  determine  the  correctness  or  in- 
correctness of  the  opinion,  and  not  simply  consider  the  conclusion  of 
the  witness  alone.  It  might  perhaps  be  expected  that  the  court,. in 
coming  to  a  conclusion  in  a  case  of  this  character,  would  first  in- 
quire into  the  facts  and  circumstances  outside  of  the  evidence  involv- 
ing an  examination  of  the  handwriting,  and  endeavor  to  ascertain 
whether  the  circumstances,  in  connection  with  the  history  of  the  will 
propounded,  its  alleged  execution,  etc.,  were  free  from  suspicion,  or 
not,  and  then  regulate  in  accordance  therewith  the  degree  of  weight 
to  be  given  to  that  part  of  the  evidence  bearing  upon  the  question 
of  forgery.  In  other  words,  that  the  question  of  forgery  should  be 
secondarily  considered  in  connection  with  the  other  facts  in  the  case. 
In  the  case  at  bar,  however,  there  stands  out  a  piece  of  evidence 
which  proponent  must  explain,  if  possible,  before  probate  is  granted, 
and  which  at  once  demands  an  equal,  if  not  greater,  consideration  of 
the  evidence  bearing  upon  the  question  of  forgery.  I  refer  to  the 
physical  evidence  furnished  by  the  disputed  signature  itself.  A  mere 
inspection  of  this  signature  will  satisfy  the  most  careless  observer 
that  it  needs  an  explanation,  and,  when  the  signature  is  analyzed  and 
the  proper  tests  applied,  this  explanation  becomes  imperative.  In  this 
connection  it  may  be  proper  to  consider  proponent's  claim  that  the 
contestants  have  the  burden  of  proving  forgery  to  the  exclusion  of 
every  other  reasonable  hypothesis  before  it  can  be  held  by  the  court 
to  be  established,  claiming  that  the  same  rule  applies  in  this  case  as 
in  a  criminal  prosecution  of  a  person  for  the  crime  of  forgery.  I  be- 
lieve, the  rule  to  be  otherwise,  at  any  rate  in  probate  cases,  and  that 
throughout  the  trial  the  proponent  must  sustain  the  burden  of  prov- 
ing all  the  essential  requirements.    Even  though  the  issue  of  forgery 
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is  not  raised,  the  proponent  must  nevertheless  prove  that  the  de- 
cedent signed  the  instrument  propounded,  and  the  rule  is  not  different 
where  the  issue  of  forgery  is  involved.  Rowland  v.  Taylor,  53  N.  Y. 
627. 

In  the  Parish  Will  Case,  25  N.  Y.  9,  the  court  quotes  from  the 
opinion  of  Lord  Brougham  in  the  case  of  Panton  v.  Williams,  2  Curt. 
Ecc.  530.  In  the  English  case  the  will  was  contested  on  the  ground 
of  forgery.  The  Prerogative  Court  admitted  the  will  to  probate  "with 
great  doubt  and  difficulty,"  because,  as  the  court  said,  the  witnesses 
were  "consistent  throughout  and  adhered  to  the  story  originally  told." 
On  appeal  this  decision  was  reversed,  where  it  was  said  that  the  mind 
of  the  court  must  not  be  left  in  doubt,  that  no  duty  was  cast  on  the 
court  to  strain  after  probate,  that  inconsistencies  in  contestant's  case 
were  much  less  material  than  inconsistencies  in  the  proponent's  case, 
and  that  grave  suspicion  rested  upon  the  material  parts  of  the  case. 
In  the  Parish  Will  Case,  the  court  further  says  at  page  34 : 

"It  seems  to  us  that  these  cases  fully  establish  the  following  propositions: 
(1)  That  in  all  cases  the  party  propounding  the  will  is  bound  to  prove  to  the 
satisfaction  of  the  court  that  the  paper  in  question  does  declare  the  will  of 
the  deceased,  and  that  the  supposed  testator  was,  at  the  time  of  making  and 
publishing  the  document  propounded  as  his  will,  of  sound  and  disposing  mind 
and  memory.  (2)  That  this  burden  is  not  shifted  during  the  progress  of  the 
trial,  and  is  not  removed  by  proof  of  the  factum  of  the  will.  ♦  ♦  •  (3) 
That  if,  upon  a  careful  and  accurate  consideration  of  all  the  evidence  on  both 
sides,  the  conscience  of  the  court  is  not  judicially  satisfied  that  the  paper  in 
question  does  contain  the  last  will  of  the  deceased,  the  court  is  bound  to  pro- 
nounce its  opinion  that  the  instrument  is  not  entitled  to  probate.  •  •  * 
(5)  That  it  is  not  the  duty  of  the  court  to  strain  after  probate,  nor  in  any 
case  to  grant  it  where  grave  doubts  remain  unremoved,  and  great  difficulties 
oppose  themselves  to  so  doing.  (6)  That  the  heirs  of  a  deceased  person  can. 
rest  securely  upon  the  statutes  of  descent  and  distributions,  and  that  the 
rights  thus  secured  to  them  can  only  be  divested  by  those  claiming  under  a 
will,  and  in  hostility  to  them,  by  showing  that  the  will  was  executed  with  the 
formalities  required  by  law,  and  by  a  testator  possessing  a  sound  and  dispos- 
ing mind  and  memory." 

This  doctrine  was  again  applied  in  Tarrant  v.  Ware,  2i5  N.  Y.  425, 
note. 

The  fact  that  the  body  of  the  will  is  in  the  decedent's  own  handwrit- 
ing affords  no  presumption  that  he  signed  the  will.  The  Legislature 
has  thrown  such  safeguards  ar<5und  making  and  executing  a  will, 
that,  no  matter  what  may  have  been  the  early  English  rule,  it  is  now 
required  that  the  testator  shall  subscribe  his  name  in  the  presence  of 
at  least  two  witnesses,  or  acknowledge  the  signature  to  them,  and 
the  proponent  must  prove  this  fact,  even  though  the  instrument  is  all 
in  the  testator's  own  handwriting.  The  fact  that  the  body  of  the  will 
is  in  the  decedent's  handwriting  is  useful  in  several  respects,  after  the 
due  execution  of  the  will  is  established,  but  it  is  not  proof  in  any  way 
of  due  execution. 

Turning  now  to  the  disputed  signature,  we  find  on  inspection  that 
it  is  quite  unlike  the  decedent's  usual  style  of  writing.  It  is  admitted 
by  most  of  proponent's  own  witnesses  that  the  signature  is  unusual. 
As  already  stated,  the  body  of  the  will,  including  the  decedent's  name, 
near  the  top,  is  in  his  own  usual  free,  rapid,  and  easy  style  of  writing, 
while  the  disputed  signature  has  a  heavy,  labored,  wavering  appear- 
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ance,  as  though  carefully  and  slowly  written,  and,  as  many  of  the 
proponent's  witnesses  have  said,  requires  an  explanation.  The  signa- 
ture, on  its  face,  independent  of  any  other  consideration,  is,  without 
any  question,  suspicious.  Even  when  considering  this  signature  in 
the  most  favorable  light,  in  connection  with  the  other  evidence  in 
the  case  tending  to  show  that  the  decedent  intended  to  make  testa- 
mentary provision  fgr  the  proponent,  it  nevertheless  stands  out  as  a 
sUent,  emphatic  denial  of  genuineness.  A  person  may  write  poorly 
at  times,  when  his  signature  does  not  resemble  his  usual  style  of  writ- 
ing, perhaps ;  but  there  is  a  built-up,  mechanical  appearance  of  this 
disputed  signature  which  even  a  most  liberal  consideration  cannot  dis- 
regard. The  suggestion  offered  by  proponent,  that  men,  in  signing 
important  documents,  like  a  will,  etc.,  are  apt  to  use  more  care  in 
signing  their  names,  has  no  application  whatever  to  the  decedent's 
habit  in  this  regard,  for  we  find  that  his  signatures  to  the  will  of  Oc- 
tober 23, 1901,  and  a  still  earlier  will  in  favor  of  his  cousin  Mrs.  Scott, 
are  written  in  his  usual  bold,  rapid,  and  easy  style. 

A  vast  amount  of  expert  evidence  has  been  adduced  in  this  case 
bearing  upon  the  disputed  signature.  The  signature  has  been  sub- 
jected to  a  most  searching  examination  and  analysis  by  witnesses 
called  for  that  purpose.  All  of  the  tests  known  in  this  line  of  investi- 
gation have  been  applied,  and  an  exhaustive  exposition  of  every  fea- 
ture of  the  signature,  however  minute  or  apparently  insignificant, 
has  been  submitted  to  the  court.  An  injustice  might,  perhaps,  be 
done  to  predicate  a  forgery  upon  this  class  of  evidence  alone ;  and  in 
this  connection  I  have,  with  careful  attention,  read  the  opinion  of  the 
learned  surrogate  of  New  York  county  in  the  Taylor  Will  Case,  10 
Abb.  Prac.  (N.  S.)  300,  discussing  the  value  of  evidence  of  this  charac- 
ter. But  there  appears  in  the  case  at  bar  a  silent,  convincing  piece  of 
evidence,  furnished  by  the  will  itself,  which,  independently  of  the  ex- 
pert evidence,  establishes  beyond  any  reasonable  doubt  that  the  sig- 
nature to  the  will  propounded  was  not  written  by  the  decedent.  I 
refer  to  the  startling  physical  evidence  which  is  disclosed  when  the 
disputed  signature  and  the  genuine  signature  at  the  top  of  the  will 
are  superimposed.  Upon  a  careful  inspection  of  these  two  signatures, 
it  will  be  found  that  they  coincide  almost  exactly — ^in  othei:  words, 
if  we  place  the  disputed  signature  over  the  genuine  signature,  near 
the  top  of  the  will,  and  hold  them  up  to  the  light,  it  is  difficult,  to  lo- 
cate any  of  the  genuine  signature  underneath,  for  the  reason  that  they 
superimpose  with  such  remarkable  exactitude.  True,  there  are  slight 
departures  occasionally  from  the  model,  but  these  variations  are  only 
in  the  detail  of  certain  lines;  the  whole  of  the  disputed  signature 
being  structurally  the  same  as  the  other,  and  occupying  the  same 
physical  field.  Indeed,  it  may  fairly  be  said  that  these  very  departures 
tend  to  indicate  the  process  which  has  produced  the  signature,  for  it 
will  be  noticed  that  after  each  departure  the  line  of  the  disputed  sig- 
nature immediately  returns  to  the  line  of  the  model ;  showing  con- 
clusively, as  I  think,  that  there  was  a  model  which  was  steadily  op- 
erating as  a  guide  to  the  writer's  hand.  This  coincidence  of  a  dis- 
puted signature  with  a  genuine  one  when  superimposed  against  the 
light  has  long  been  held  by  the  courts  to  be  proof  of  simulation.    As 
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the  Appellate  Division  of  the  Supreme  Court  says  in  the  Rice  Will 
Case,  it  does  not  need  the  testimony  of  experts  to  demonstrate  that 
the  disputed  signature  is  a  tracing  from  the  genuine. 

The  Rice  will  was  contested  in  the  New  York  County  Surrogate's 
Court  on  the  ground  of  forgery.  The  name  of  the  decedent,  William 
Rice,  had  been  signed  at  the  bottom  of  each  of  the  four  pages,  and  the 
will  was  denied  probate  on  the  ground  that  the  signatures  were  tra- 
cings from  an  original.  The  Appellate  Division,  in  sustaining  the 
decision  of  the  surrogate,  comments  upon  the  evidence  on  this  point 
as  follows :  • 

"It  may  not,  however,  be  out  of  place  to  call  attention  to  one  piece  of  eri- 
dence  bearing  on  this  subject  The  name  of  William  M.  Rice  appears  four 
times  upon  the  alleged  will  of  1900,  and,  upon  a  critical  examination  of  these 
four  signatures.  It  will  be  found  that  they  correspond  almost  exactly — ^a  coin- 
cidence which  could  not  possibly  happen  In  the  case  of  four  genuine  signatures 
of  a  person  upward  of  eighty  years  of  age — and  for  this  reason  does  not  need 
the  testimony  of  experts  to  demonstrate  that  these  signatures  were  not  gen- 
uine, but  tracings.  The  resemblance  in  each  Is  so  striking  that  it  cannot  help 
but  be  observed  upon  a  bare  inspection,  and,  if  a  measurement  be  made  from 
any  given  point  in  one,  it  will  be  found  to  correspond  to  the  merest  fraction 
of  an  Inch  in  the  other ;  in  other  words,  each  signature  will  superimpose  the 
other — a  similarity  which  does  not  appear  in  the  concededly  genuine  signa- 
tures introduced  in  evidence,  and  which,  from  the  very  nature  of  things,  conld 
not  occur.  This  fact,  taken  in  connection  with  the  other  evidence  bearing  npon 
the  same  subject,  is  of  such  a  character  as  to  irresistibly  lead  to  the  concln- 
sion  that,  had  the  testimony  which  was  stricken  out  remained  in,  the  surro- 
gate's conclusion  would  have  been  the  same,  and  therefore  the  error  was  en- 
tirely immaterial,  and  could  not  by  any  possibility  have  injured  the  appellant" 
Matter  of  Rice,  81  App.  Div.  223,  81  N.  Y.  Supp.  68. 

The  same  rule  is  applied  in  cases  where  the  coincidence  is  between 
a  single  signature  and  the  model  from  which  it  was  drawn.  Hunt  v. 
Lawless,  7  Abb.  N.  C.  113,  affirmed  47  N.  Y.  Super.  Ct.  640 ;  Abb.  Tr. 
Brief  (2d  Ed.)  406;  Rog.  Exp.  Test.  (2d  Ed.)  292;  Matter  of  Koch 
(Sur.)  68  N.  Y,  Supp.  376. 

Such  a  doctrine  is  not  at  all  unreasonable.  On  the  contrary,  it  is 
strictly  in  conformity  with  human  experience.  It  is  a  common  oc- 
currence in  the  speech  of  people  to  hear  the  expression  that  "nobody 
ever  writes  twice  alike."  And  that  belief  has  become  so  well  estab- 
lished that,  when  we  find  a  genuine  signature  which  coincides  with 
the  disputed  signature,  there  is  but  one  inference  to  be  drawn,  namely, 
that  the  one  is  a  tracing  from  the  other.  In  the  Rice  Case  the  court 
did  not  have  before  it  the  original  model  from  which  the  signatures 
were  traced,  and  came  to  the  conclusion  that  the  four  signatures 
were  traced  from  some  unknown  genuine  signature  from  the  fact 
that  they  all  practically  coincided.  In  the  case  at  bar,  however,  we 
have  the  model  before  us — the  genuine  signature  near  the  top  of  the 
will.  We  have,  therefore,  in  the  case  at  bar,  a  surer  test  of  the  method 
of  production  than  existed  in  the  Rice  Case,  With  both  the  model 
and  the  copy  before  us,  we  can,  by  simply  comparing  the  two,  follow 
each  stage  in  the  process,  and  determine  with  practical  certainty 
whether  one  has  been  traced  from  the  other. 

Another  point,  also  apparent  from  inspection,  and  which  is  strongly 
suggestive  in  this  connection,  is  the  fact  that  the  signature  has  Sie 
appearance  of  being  tilted  up  to  the  left,  as  though  made  from  a  copy 

Digitized  by  V^OOQIC 


Sup.   Ct.)  CULLIN   V.  RYDER.  465 

(44  Misc.  Rep.  485.) 

CULLIN  V.  RYDBR  et  al. 

(Supreme  Court,  Special  Term,  Columbia  County.    July,  1904.) 

1.  Ghattel  Mobtgages — Pbiobities. 

An  owner  of  property  gave  a  chattel  mortgage  in  1901  on  chattels  on 
hlB  farm,  which  became  inyalld  for  failure  of  the  mortgagee  to  reflle  it 
in  time  after  a  year.  The  following  year  the  mortgagor  gave  a  bill  of 
sale  which  was  void  because  in  trust  for  his  own  use.  Two  weeks  later 
the  mortgagor  gave  the  same  party  a  mortgage  on  the  same  chattels, 
subject  to  the  first  mortgage,  which  the  second  mortgagee  filed  the  next 
day.  Ten  days  thereafter  the  mortgagor  conyeyed  the  farm  to  such 
second  mortgagee,  who  gave  a  mortgage  to  secure  money  to  pay  a  mort- 
gage on  the  farm,  which  existed  at  the  time  of  the  purchase  of  the  farm 
by  the  original  mortgagor.  After  the  mortgage  was  executed,  the  first 
chattel  mortgagee  foreclosed  his  mortgage  and  had  judgment,  with  the 
appointment  of  a  receiver  of  the  mortgaged  property.  Held,  that  the 
lien  of  the  first  chattel  mortgage  was  iMrior  to  that  given  by  the  pur- 
chaser of  the  farm  to  one  who  had  notice  of  the  first  mortgagOw 

Action  by  John  K.  CulHn  against  Martha  R.  Ryder  and  others  to 
foreclose  a  chattel  mortgage.  Complaint  dismissed  as  to  certain  of 
defendants. 

The  property  covered  by  the  mortgage  was  formerly  owned  by  Allen 
Reynolds,  who,  on  November  4,  1902,  executed  to  the  defendant  Ryder  a  bill 
of  sale  thereof.  The  consideration  of  this  bill  of  sale  was  the  support  and 
maintenance  of  the  said  Reynolds  during  the  remainder  of  his  life.  Novem- 
ber 17,  1902,  Reynolds  executed  to  Ryder  a  chattel  mortgage  covering  the 
same  property,  to  secure  a  note  for  $2,000  given  on  the  same  day  by  Reynolds 
to  Ryder.  November  27,  1902,  the  plaintiff's  mortgage,  which  he  seeks  to 
foreclose  herein,  was  executed  by  Mrs.  Ryder  to  secure  a  note  for  $2,196, 
which  was  a  part  of  a  real  estate  mortgage  indebtedness  existing  against  the 
farm  which  was  on  the  same  day  conveyed  by  Reynolds  to  Mrs.  Ryder,  and 
which  Indebtedness  was  assumed  by  the  latter.  Reynolds,  while  the  owner 
of  the  property  in  question,  and  on  April  2,  1901,  executed  to  the  defendant 
William  Smith  a  chattel  mortgage  for  the  sum  of  $740,  covering  the  property 
involved  herein,  which  mortgage  was  duly  filed  April  4,  1901.  It  was  not  re- 
newed, however,  until  April  16, 1902 — 11  days  after  the  expiration  of  the  time^ 
within  which  the  same  should  have  been  renewed  ad  provided  by  statute. 
An  action  was  brought  by  Smith  against  Reynolds,  after  the  execution  of  the 
plalntifrs  mortgage,  to  foreclose  the  Smith  mortgage,  and  judgment  was  re- 
covered in  snch  action  prior  to  the  commencement  of  this  action,  which  judg- 
ment, among  other  things,  appointed  the  defendant  Macdonald  as  receiver 
of  the  mortgaged  property,  and  directed  him  to  sell  the  same,  and  out  of  the 
ivoceeds  thereof  to  pay  Smith  $495.87,  the  amount  due  on  his  mortgage,  in^ 
eluding  the  costs  of  the  action. 

A.  Frank  B.  Chace  &  Sons  Qohn  Cadman,  of  counsel),  for  plaintiff. 
John  L.  Crandell,  for  defenoants  Smith  and  Macdonald,  as  receiver, 
etc 

COCHRANE,  J.  The  biU  of  sale  from  Reynolds  to  Ryder  having 
been  given  for  the  future  support  and  maintenance  of  Reynolds  was 
void  as  to  his  creditors.  Personal  Property  Law,  §  23  (Laws  1897,  p. 
511,  c  417).  Smith  was  a  creditor  of  Reynolds,  and  hence  as  to  him 
the  bill  of  sale  is  within  the  condemnation  of  the  statute.  His  claim 
as  such  creditor  was  established  by  judgment  before  the  commencement 
of  this  action,  and  is  not  questioned  herein.  The  chattel  mortgage  from 
Reynolds  to  Ryder  was  expressly  declared  therein  to  be  "subject  to  the 
89N.T.S.— 30 
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provisions  of  a  previous  chattel  mortgage,"  meaning  the  Smith  mort- 
gage, which  was  concededly  the  only  mortgage  then  on  the  property. 
The  defendant  Ryder  consequently  received  no  title  to  the  property  in 
question  as  against  Smith.  Her  bill  of  sale  was  void  as  to  him,  and 
her  chattel  mortgage  was  expressly  declared  to  be  subject  to  his  mort- 
gage. Whatever  title  she  received  to  the  property,  either  by  virtue 
of  the  bill  of  sale  or  chattel  mortgage,  was  subject  to  the  interest  of 
Smith  therein.  The  plaintiff  was  fully  aware  of  the  origin  and  source 
of  Mrs.  Ryder's  title.  According  to  his  testimony,  when  he  took  his 
chattel  mortgage  from  the  defendant  Ryder  he  was  aware  of  the  actual 
consideration  of  her  bill  of  sale.  He  had  full  knowledge  of  the  im- 
perfections and  defects  which  existed  in  her  title  by  virtue  of  her  bill 
of  sale.  The  objectionable  features  were  known  to  him,  because  he 
says  so.  Mrs.  Ryder  could  give  to  CuUin  no  better  title  than  she  had 
received  from  Reynolds,  which  title  so  received  by  her  was  expressly 
subject  to  the  Smith  mortgage ;  and  CuUin  could  acquire  from  her  no 
greater  interest  in  the  property  than  he  might  have  acquired  from 
Reynolds  if  the  latter  had  not  executed  to  Ryder  any  bill  of  sale  or  chat- 
tel mortgage.  The  plaintiff,  therefore,  is  not  entitled  to  any  more 
favorable  consideration  than  if  his  claim  had  been  derived  directly 
from  Reynolds.  But  in  the  latter  event,  as  the  facts  now  appear,  plain- 
tiff could  not  avail  himself  of  the  failure  of  Smith  to  renew  his  chattel 
mortgage.  Smith  testified  on  the  trial  without  contradiction  that  his 
mortgage  was  taken  at  the  suggestion  of  the  plaintiff,  and  that  after 
the  time  when  it  was  originally  filed  he  informed  the  plaintiff  of  its 
existence.  Part  of  the  consideration  of  the  Smith  mortgage  was  re- 
ceived by  plaintiff  to  apply  on  the  real  estate  mortgage  indebtedness 
against  the  Reynolds'  farm.  Plaintiff  therefore  had  actual  notice  of 
Smith's  mortgage,  and  cannot  take  advantage  of  the  failure  to  properly 
renew  the  same.  McCormick  v.  Venable,  34  N.  Y.  St.  Rep.  717,  12 
N.  Y.  Supp.  162;  affirmed,  133  N.  Y.  636,  30  N.  E.  1148;  Zimmer  v. 
Wheeler,  2  N.  Y.  St.  Rep.  325 ;  Gildersleeve  v.  Landon,  73  N.  Y.  609: 
Mack  V.  Phelan,  92  N.  Y.  20,  26 ;  Eastern  Brewing  Co.  v.  Feist,  21 
Misc.  Rep.  681,  48  N.  Y.  Supp.  29.  The  plaintiff,  not  havin'g  a  judg- 
ment and  execution,  is  not  a  "creditor"  within  the  meaning  of  sections 
90  and  95  of  the  Lien  Law  (Laws  1897,  pp.  536,  538,  c.  418).  Jones 
v.  Graham,  77  N.  Y.  628.  It  follows  that  the  mortgage  of  the  plaintiflF 
is  subsequent  in  lien  to  the  mortgage  of  Smith,  and  that  the  motion  of 
the  defendants  Smith  and  Macdonald,  as  receiver,  made  on  the  trial 
for  a  dismissal  of  the  complaint,  must  be  granted. 

Complaint  dismissed  as  to  the  defendants  Smith  and  Macdonald,  as 
receiver,  etc.,  with  costs,  not  including  an  additional  allowance. 

Ordered  accordingly. 
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In  re  HOPKINS  et  al. 

(Surrogate's  Court,  Dutchess  County.    April,  1904.) 

1.  Wills— Construction— TiMB  from  Which  Will  Speaks. 

The  rule  that  a  will  speaks  from  the  death  of  the  testator  applies  only 
so  far  as  the  facts  and  circumstances  are  susceptible  of  anticipation  by 
the  testator,  so  that  he  can  place  himself  in  the  position  he  will  be  at  the 
time  of  his  death  in  respect  to  his  property  and  family. 

2l  Same. 

A  will  provided  that,  on  the  death  of  testator's  widow,  one-fourth  of  his 
residuary  estate  should  pass  to  each  of  his  three  sons,  and  that,  "if  either 
of  my  sons  shall  die  before  my  wife,  his  share  shall  go  to  his  children, 
and  in  default  of  children,  to  my  surriving  children  and  the  children  of 
such  of  them  as  may  be  dead,  in  equal  shares."  Held,  that  where  one  of 
testator's  children  died  before  the  widow,  leaving  no  natural  children,  but 
leaving  a  child  adopted  by  him  after  the  will  was  executed,  and  prior  to 
testator's  death,  the  adopted  child  was  not  entitled  to  the  share  of  the 
residuary  estate  which  her  adopted  father  would  have  taken  if  he  had 
survived  testator's  widow. 

Proceedings  upon  the  final  judicial  settlement  of  the  accounts  of 
John  Hopkins  and  another  as  trustees  of  the  estate  of  William  H. 
Hopkins,  deceased. 

Hackett  &  Williams,  for  executors. 
Allison  Butts,  for  Harriet  Titus  and  others. 

Noble,  Jackson  &  Hubbard  (Gordon  Gordon,  of  counsel),  for  Char- 
lotte Strong  Seixas. 

HOYSRADT,  S.  By  the  third  clause  of  his  will,  William  H.  Hop- 
kins directed  his  executors  to  invest  his  residuary  estate,  pay  the  in- 
come to  his  widow,  Jemima  Hopkins,  for  life,  and  at  her  decease  to 
divide  the  principal  into  four  equal  parts,  three  of  which  are  given  to 
the  testator's  three  sons,  and  the  other  directed  to  be  held  in  trust 
for  a  daughter.    The  will  also  provides : 

"If  either  of  my  sons  shall  die  before  my  wife,  his  share  shall  go  to  his 
children,  and  in  default  of  children,  to  my  surviving  children  and  the  children 
of  such  of  them  as  may  be  dead,  in  equal  shares,  so  that  the  children  of  one 
of  my  deceased  sons  or  daughter  shall  take  the  same  part  as  their  parent 
would  if  living." 

This  will  was  executed  November  27, 1888.  The  testator  died  May 
23^  1890.  •  The  will  was  admitted  to  probate  June  7, 1890.  Elias  Hop- 
kins, one  of  the  testator's  sons,  died  April  4, 1903,  and  Jemima  Hop- 
kins, the  testator's  widow,  died  December  4,  1903. 

Elias  Hopkins  left  no  natural  children,  but  it  now  appears  that  he 
legally  adopted  Charlotte  Strong  Field  as  a  daughter,  November  17, 
1889 ;  and  she  has  made  a  claim,  on  the  final  accounting  of  the  exec- 
utors of  William  H.  Hopkins,  to  one-fourth  of  the  remainder  which 
Elias  Hopkins  would  have  received,  had  he  survived  his  mother. 
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As  the  question  involves  a  construction  of  the  residuary  clause 
of  the  will,  an  effort  has  been  made  to  establish  that  the  testator  in- 
tended that  the  adopted  child  of  Elias  Hopkins  should  take,  under 
the  rule  that  the  will  speaks  from  the  death  of  the  testator,  which  oc- 
curred subsequent  to  the  adoption.  But  it  is  only  so  far  as  facts  and 
circumstances  are  susceptible  of  anticipation  by  the  testator,  so  that 
he  can  place  himself  in  the  position  which  he  will  be  at  the  time  of  his 
death  relatively  to  his  property  and  family,  that  he  is  presumed  to 
speak  from  that  time.  A  construction  which  would  declare  that  he 
intended  to  include  this  child  who  was  adopted  after  the  will  was 
executed,  and  which  also  tends  to  partially  defeat  the  rights  of  the 
testator's  own  children,  certainly  cannot  be  favored. 

From  the  time  of  the  enactment  of  chapter  830,  p.  1243,  of  the 
Laws  of  1873,  the  original  legislation  in  this  state  on  the  subject  of 
adoption,  to  the  present,  there  has  been  no  material  change  in  the 
provision  which  expressly  declares  "that  in  the  passing  and  limitation 
over  of  real  and  personal  property  *  ♦  *  dependent  upon  the 
person  adopting  dying  without  heirs,  said  child  adopted  shall  not  be 
deemed  to  sustain  the  legal  relation  of  child  to  the  person  so  adopting 
so  as  to  defeat  the  rights  of  remaindermen."  The  purpose  of  this  pro- 
vision, which  is  plainly  to  prevent  the  defeat  of  testamentary  dispo- 
sition by  supplying  children  through  adoption,  cannot  be  affected  by 
a  construction  of  the  whole  section  in  reference  to  inheritance,  to  de- 
feat the  plain  intent  of  the  Legislature  to  preserve  rights  of  remain- 
dermen, subject  to  be  divested  only  as  the  testator  or  grantee  willed. 
Upon  this  point  the  time  of  adoption  should  not  control.  It  is  not 
necessary  that  the  remaindermen  should  become  vested  before  the 
adoption.  In. the  case  at  bar,  as  we  now  read  the  will,  the  testator 
gave  one-fourth  of  the  remainder  to  his  son  Elias,  and,  if  he  (Elias) 
died  without  children  before  the  termination  of  the  life  estate,  then 
his  share  would  pass  to  his  surviving  brothers  and  sister.  I  regard  it 
as  of  no  materiality  how  long  the  child  had  been  adopted.  The  statute 
says  she  shall  not  be  deemed  a  child,  so  as  to  defeat  rights  of  re- 
maindermen, and  there  is  no  indication  of  any  limitation  within  which 
the  conflict  shall  happen.  In  my  opinion,  it  neither  harms  nor  bene- 
fits her  case  that  she  was  adopted  before  the  remaindermen  became 
vested.  She  seeks  to  take  what  would  have  been  theirs  without  con- 
test, had  she  not  been  adopted.  This  is  what  the  statute  plainly  de- 
signs to  prevent.  In  the  case  of  New  York  Life  Insurance  &  Trust 
Co.  V.  Viele,  161  N.  Y.  11,  55  N.  E.  311,  76  Am.  St.  Rep.  238,  which  in- 
volved the  construction  of  the  will  of  Mary  Griffin,  on  the  distribution 
of  the  estate,  the  testatrix  established  a  trust  fund  for  the  benefit  of  her 
daughter  for  life,  and,  at  her  decease,  directed  the  principal  be  paid 
to  the  daughter's  then  living  lawful  issue.  The  daughter  left  no  natural 
children,  and  the  court  was  called  upon  to  determine  whether  an  adopt- 
ed daughter  came  within  the  term  "lawful  living  issue,"  and  whether 
she  could  take  the  remainder.  This  daughter  was  adopted  in  a  foreign 
country,  but  the  court  did  not  question  her  legal  status.  The  conclusion 
is  then  reached  that  the  term  "lawful  living  issue"  does  not  include 
children  by  adoption,  and  that  the  testatrix  did  not  intend  that  the 
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daughter's  adopted  child  should  take.  In  this  same  will  the  claim  of 
the  adopted  daughter  conflicted  with  the  rights  of  10  grandchildren, 
which  accrued  after  the  adoption ;  i.  e.,  on  the  death  of  the  daughter 
of  the  testatrix  without  issue. 

After  further  convincing  reasoning  on  page  22,  161  N.  Y.,  page  315, 
65  N.  E.,  peculiarly  applicable  to  the  case  at  bar,  the  court  says : 

"Moreover,  if  Olga  had  been  adopted  under  the  statutes  of  this  state,  she 
would  be  precluded  from  taking  anything  under  this  will  by  the  express  words 
of  the  law  regulating  domestic  relations  (section  64),  and  the  same  result 
would  follow  under  the  decisions  of  the  courts  in  cases  quite  analogous." 

Section  64  of  the  domestic  relations  law  (Laws  189*3;,  p.  333,  c.  408) 
is  a  re-enactment  of  the  original  adoption  law  of  1873  as  amended.  I 
am  asked  to  regard  this  as  dicta  of  the  court,  as  the  point  was  not  spe- 
cifically raised  as  to  the  status  of  the  daughter,  had  she  been  adopted 
in  New  York.  It  is  unimportant  whether  it  is  regarded  as  dicta  or 
not,  as  it  certainly  expresses  the  law  as  I  read  it. 

The  claim  of  Charlotte  Strong  Seixas  is  therefore  disallowed. 

Decreed  accordingly. 


(43  Misc.  Rep.  494.) 

In  re  CRAMER  et  aL 

(Surrogate's  C^urt,  Saratoga  County.    April,  1904.) 

L  Wills— CoNsraucTioN— Legacy  to  Debtob— Set-Off  aqainst  Legacy. 

Several  years  prior  to  the  date  of  his  will,  testator  loaned  $2,000  to  his 
niece,  for  which  he  took  interest-bearing  pron:iissory  notes,  which  were  re- 
newed from  time  to  time,  and  at  least  one  payment  was  made  thereon. 
The  will  bequeathed  to  the  niece  $3,000,  and  in  a  subsequent  clause  pro- 
vided, "Whatever  in  the  way  of  money  or  property  of  any  kind  my  said 
legatees  or  either  of  them  may  receive  or  may  have  received  from  me  in 
my  lifetime  is  hereby  declared  to  be  an  absolute  gift  and  in  no  sense  an 
advancement  and  shall  in  no  way  be  considered  as  reducing  or  affecting 
any  of  the  legacies  herein  given."  Heldt  that  the  niece's  note  should  be 
offset  against  the  legacy. 

In  the  matter  of  the  judicial  settlement  of  the  accounts  of  Louis  H. 
Cramer  and  another  as  executors  and  trustees  of  the  estate  of  Chauncey 
Kilmer,  deceased. 

Chauncey  Kilmer  died  on  the  11th  day  of  November,  1901,  leaving  a  will 
dated  June  14,  1900,  which  was  thereafter  duly  admitted  to  probate  by  the  sur- 
rogate of  Saratoga  county,  and  which  provided,  among  other  things,  as  fol- 
lows: 

"Ninth.  I  give  and  bequeath  to  my  niece,  Carrie  Shlppey,  daughter  of 
Charles  and  Julia  Kilmer;  also  to  Jane  Clute,  wife  of  Jerome  Clute  and 
dttoghter  of  Harry  and  Lucy  Ann  Kilmer ;  also  to  Cordelia  Kilmer,  daughter 
of  Harvey  and  Adaline  Kilmer,  each  the  sum  of  three  thousand  dollars,  to 
be  paid  to  each  within  eighteen  months  after  my  decease." 

"Fourteenth.  Whatever  in  the  way  of  money  or  property  of  any  kind  my 
laid  legatees  or  either  of  them  may  receive  or  may  have  received  from  me  in 
my  lifetime,  is  hereby  declared  to  be  an  absolute  gift  and  in  no  sense  an  ad- 
yancement  and  shall  in  no  way  be  considered  as  reducing  or  affecting  any  of 
the  legacies  herein  given." 

The  testator  left,  him  surviving,  a  daughter,  Ann  Augusta  Lake,  and  two 
Srandchildren,  Clarence  B.  Kilmer  and  Mary  K.  Butler,  the  children  of  his 
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deceased  son»  Clarence  B.  Kilmer,  to  whom  at  different  times  dnring  his  life- 
time he  had  given  considerable  amounts  of  money  and  property,  without  tak- 
ing any  acknowledgment  or  security  therefor.  Some  years  prior  to  the  date  of 
his  will  the  testator  loaned  to  his  niece  Carrie  A.  Shippey,  the  person  named 
in  his  will,  at  various  times,  sums  of  money  amounting  to  $2,000,  for  which 
he  took  her  two  promissory  notes  of  $1,000  each.  These  notes  were  subsequent- 
ly taken  up  by  a  note  dated  January  11,  1900,  payable  six  months  after  date, 
with  interest,  for  $2,040,  which  was  the  balance  due  upon  them  at  that  date. 
When  the  note  dated  January  11,  1900,  became  due,  Mrs.  Shippey  paid  the  tes- 
tator $104,  which  reduced  the  indebtedness  to  $2,000,  and  gave  him  a  new  note, 
dated  July  11,  1900,  for  the  latter  amount  This  last-mentioned  note  was  re- 
newed from  time  to  time  until  July  11,  1901,  when  Mrs.  Shippey  gave  Mr. 
Kilmer  a  note  of  which  the  following  is  a  copy : 

"$2,000.00  •  July  11,  1901. 

"Six  months  after  date  I  promise  to  pay  to  the  order  of  Chauncey  Kilmer, 
two  thousand  dollars.    For  value  received.    With  interest. 

"Carrie  A.  Shippey.** 

This  note  the  testator  held  at  the  time  of  his  death,  and  it  passed  thereafter 
into  the  possession  of  his  executors.  It  is  now  claimed  by  Mrs,  Shippey  that, 
from  the  provisions  of  the  will  above  quoted,  it  appears  to  have  been  the  In- 
tention of  the  testator  to  relinquish  his  claim  against  her  upon  the  note,  and 
also  to  provide  for  the  payment  to  her  of  a  legacy  of  $3,000 ;  that  the  moneys 
loaned  to  her,  and  represented  by  the  note  which  the  testator  held  at  the  time 
of  his  death,  were  declared  by  his  will  to  have  been  a  gift  to  her;  and  that 
the  executors  cannot  maintain  any  claim  against  her  upon  the  note.  The  ex- 
ecutors, on  the  other  hand,  claim  that  no  such  intention  can  be  found  in  the 
language  employed  by  the  testator,  and  that  the  provisions  in  the  fourteenth 
clause  of  the  will  were  not  intended  by  him  to  apply  to  the  moneys  which 
had  been  loaned  by  him  to  Mrs.  Shippey ;  that  the  note  held  by  him  was  a 
valid  claim  against  the  maker,  and  constituted  a  part  of  the  assets  of  the  tes- 
tator's estate ;  and  that  it  was  the  duty  of  the  executors  to  collect  the  same, 
and  they  had  a  right  to  offset  the  amount  due  upon  it  against  the  legacy  which 
they  were  directed  by  the  terms  of  the  will  to  pay  to  Mrs.  Shippey. 

Clarence  B.  Kilmer,  for  executors. 
Potter  &  Kellogg,  for  Carrie  A.  Shippey. 

LESTER,  S.  The  fourteenth  clause  of  the  testator's  will  v^as  evi- 
dently designed  to  characterize  as  a  gift  that  which  otherwise  might  be 
mistaken  for  an  advancement.  In  employing  the  word  "advancement," 
it  is  evident  that  the  testator  did  not  employ  it  in  its  limited  statutory 
meaning,  because  in  that  meaning  it  is  applicable  only  to  cases  of  in- 
testacy, and  to  moneys  advanced  by  a  parent  to  a  child  in  anticipation 
of  such  child's  future  share  of  the  parent's  estate.  Code  Civ.  Proc. 
§  2733;   Real  Property  Law  (Laws  1896,  c.  547)  §§  295,  296. 

The  word  "advancement"  is  employed  by  courts  of  equity,  in  a 
wider  sense,  to  denote  money  or  property  advanced  as  a  satisfaction 
pro  tanto  of  a  general  legacy  given  by  a  parent  or  other  person  standing 
in  loco  parentis  to  a  child  or  grandchild.  Matter  of  Weiss,  39  MilL 
Rep.  71,  78  N.  Y.  Supp.  877 ;  Lawrence  v.  Lindsay,  68  N.  Y.  108-112. 

There  is  no  rule  or  principle  of  law,  however,  by  which  moneys  ad- 
vanced to  collateral  relatives  could  in  any  event  be  held  to  partake 
of  the  nature  of  advancements,  or  to  be  followed  by  the  legal  conse- 
quences which  belong  to  them.  It  does  not  seem  probable,  therefore, 
that  the  testator  had  in  his  mind  the  money  loaned  to  Mrs.  Shippey, 
when  he  declared  money  or  property  his  legatees  might  have  received 
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from  him  an  absolute  gift,  and  that  it  should  not  be  considered  in  any 
sense  an  advancement.  The  moneys  loaned  to  Mrs.  Shippey  were 
loaned  under  such  circumstances  that  they  could  not  have  been  mistaken 
either  for  a  gift  or  for  an  advancement.  They  were  intended  as  a  loan, 
and  always  treated  as  such. by  the  testator.  He  required  Mrs.  Shippey 
to  give  him  her  obligations  therefor,  which  at  once  distinguished  them 
from  an  advancement  as  well  as  from  a  gift.  They  could  not,  in  their 
very  nature,  come  within  any  reasonable  definition  of  the  word  "ad- 
vancement," and  the  conduct  of  the  testator  in  renewing  the  obligations 
given  to  him  therefor  from  time  to  time,  after  he  made  his  will,  and  in 
collecting  interest,  showed  that  he  did  not  intend  them  to  be  a  gift. 
Rogers  v.  Rogers,  153  N.  Y.  343,  47  N.  E.  452.  If  the  testator  had 
desired  that  this  note  of  Mrs.  Shippey  should  be  given  up  to  her  and 
canceled,  and  that  she  be  released  from  her  liability  upon  it  to  his 
estate,  he  would,  I  think,  have  declared  this  intention  in  plain  language. 
Without  such  a  clear  statement,  an  intention  to  cancel  the  note  is  not 
to  be  presumed.  Van  Alstyne  v.  Van  Alstyne,  28  N.  Y.  376 ;  Stagg 
V.  Beekman,  2  Edw.  Ch.  89. 

On  the  7th  of  November,  1902,  the  executors  remitted  to  Mrs. 
Shippey  a  check  for  $697.50,  which  they  stated  was  the  balance  of 
her  legacy  under  Mr.  Kilmer's  will,  after  deducting  the  transfer  tax 
and  the  amount  of  her  note.  She  at  first,  through  her  counsel,  objected 
to  receiving  the  check  as  the  balance  of  her  legacy,  but  she  afterward 
sent  the  executors  a  receipt  therefor,  stating  it  to  be  "Balance  of 
legacy  less  State  Legacy  Tax  $142.50  and  note  and  interest  $2,160," 
and  at  the  same  time  requested  them  to  return  her  the  note,  which  they 
did  accordingly.  The  executors  claim  that  the  acceptance  of  the.  check, 
the  signing  of  the  receipt,  and  the  delivery  to  Mrs.  Shippey  of  her  note 
constituted  an  accord  and  satisfaction,  and  for  that  reason  she  cannot 
maintain  her  claim.  It  is  not  necessary  to  pass  upon  the  correctness 
of  this  position,  having  disposed  of  the  question  involved  upon  other 
grounds. 

For  the  reason  stated,  it  is  my  opinion  that  Mrs.  Shippey's  claim  can- 
not be  maintained.  The  executors  were  justified  in  offsetting  the 
amount  of  her  note  against  the  legacy,  and  the  transaction  resulted  in 
the  payment  in  full  of  the  legacy  given  to  Mrs.  Shippey  by  the  testator 
under  his  will.    A  decree  should  be  entered  accordingly. 

Decreed  accordingly. 
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<43  Misc.  Rep.  483.) 

In  re  HITCHINS'  BSTATR 

(Surrogate's  Oourt,  Rensselaer  County.    April,  1004.) 

1.  Wnxs—CoNSTRucTrioN— Vesting  of  Estate. 

A  will  gave  the  entire  estate  to  the  executor  in  trust  for  the  support 
of  the  widow  until  her  death  or  remarriage,  upon  which  event  certain 
legacies  were  to  he  paid  to  designated  persons,  if  living,  and,  if  dead,  to 
go  to  the  heirs  of  the  person  so  dying,  or  to  go  to  his  heirs  and  assigns. 
It  was  further  provided  that,  in  case  the  value  of  the  estate  at  testator's 
death  should  be  less  than  a  certain  sum,  the  legacies  ohould  be  reduced 
proportionately,  and  that  after  the  death  or  remarriage  of  the  widow, 
and  payment  of  the  legacies,  one-third  of  the  estate  should  go  to  and  be- 
long to  testator's  niece,  her  heirs  and  assigns,  forever ;  that  another  third 
should  go  to  the  widow's  nephew,  his  heirs  and  assigns,  forever;  and 
that  the  remaining  third  should  be  divided  in  parts,  and  should  go  to  and 
belong  to  certain  persons.  In  a  codicil  the  testator  used  the  words  "shall 
belong  and  be  payable  to,"  and  "shall  belong  to  and  be  paid  to,"  when  re- 
ferring to  legacies  passing  under  the  will  and  codicil.  Testator  died 
many  years  after  the  making  of  the  will  and  codicil,  and  before  his  wife, 
who  never  remarried.  Beld,  that  the  vesting  of  the  legacies  was  not  post- 
poned until  the  widow's  death,  but  that  they  vested  at  testator's  death. 

2,  Sahe— Tbansfeb  Tax. 

Where  a  vested  though  defeasible  interest  In  remainder  passes  under 
a  will  to  the  remainderman  on  the  testator's  death,  though  the  possession 
does  not  pass  until  the  death  of  the  life  tenant,  the  transfer  or  succes- 
sion is  referred  to  the  time  of  the  death  of  the  testator ;  and,  if  that  oc- 
curred prior  to  the  enactment  of  the  act  taxing  transfers  of  property,  the 
remainder  is  not  taxable. 

Judicial  settlement  of  the  estate  of  John  Hitchins,  deceased.  From 
an  order  determining  the  estate  not  liable  to  taxation  under  the  tax- 
able transfer  act,  the  Comptroller  of  the  state  of  New  York  appeals. 
Affirmed. 

See  80  N.  Y.  Supp.  1125. 

Jarvis  P.  O'Brien  and  Geo.  B.  Wellington,  for  State  Comptroller. 
Hayner  &  Ward,  for  administrator  with  the  will  annexed. 
J.  W.  &  J.  V.  CoflFey,  for  Olive  V.  Hitchins  and  others. 
E.  M.  Davis,  for  Frank  K.  Hitchins. 
E.  W.  Douglas,  for  Francis  A.  Douglas  and  others. 
John  E.  Pound,  for  John  T.  Darrison  and  others. 
James  Farrell,  special  guardian,  for  Irene  Hitchins. 
James  W.  Coffey,  special  guardian,  for  Alonzo  G.  Hitchins,  Jr.,  and 
another. 
E.  M.  Davis,  special  guardian,  for  Olive  Hitchins. 
William  J.  Roche,  as  executor  of  will  of  Henry  T.  Nason,  deceased. 
J.  Harry  Tieman,  for  William  McKinney. 

HEATON,  S.  Appeal  by  the  State  Comptroller  from  an  order 
of  this  court  adjudging  that  the  estate  of  John  Hitchins  is  not  taxable. 
The  testator  died  October  1,  1884,  and  his  will  was  probated  December 
24,  1884,  both  being  prior  to  the  date  of  the  enactment  of  the  act  im- 
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der  which  estates  became  taxable.  The  will  of  deceased  was  dated 
September  28,  1868,  and  a  codicil  thereto  was  made  on  the  30th  day  of 
January,  1871.  The  provisions  of  the  will  are  substantially  as  fol- 
lows : 

First  His  wife  Olive  is  appointed  sole  executrix. 

Second.  He  gives,  devises,  and  bequeaths  to  his  executrix  all  of  his 
estate,  upon  the  trusts  and  subject  to  the  conditions  in  his  will  men- 
tioned. 

Third.  The  property  so  devised  and  bequeathed  in  trust  is  "to  sup- 
port liberally  my  said  wife  Olive  during  her  life  or  so  long  during  her 
life  as  she  shall  remain  my  widow  and  unmarried,  and  upon  her 
death  or  remarriage  to  go  to  the  objects  of  my  bounty  hereinafter 
named." 

Fourth.  To  carry  out  the  objects  of  the  trust,  Olive  is  authorized 
to  sell  and  convey  any  or  all  property,  make  new  investments,  make  re- 
pairs and  improvements  on  real  estate,  and  to  do  all  acts  in  her  name  as 
such  trustee  and  executrix  as  she  may  deem  beneficial  to  his  estate; 
and  while  she  remains  unmarried  she  is  given  all  the  income,  and  the 
right  to  use  as  much  of  principal  for  her  support  as  she  shall  deem 
necessary  to  her  comfort,  in  case  she  shall  find  the  income  inade- 
quzEte. 

Fifth.  He  directs  his  trustee  to  pay,  under  certain  conditions,  $200 
a  year  for  the  support  of  his  brother  Stephen,  and  to  buy  a  burial  lot, 
erect  a  monument  thereon,  and  provide  for  its  perpetual  care. 

Sixth.  After  the  death  or  remarriage  of  his  wife,  he  directs  that 
there  shall  be  paid  to  four  persons  $600  each,  "and  in  case  of  the  death 
of  either  the  legacy  to  go  to  the  heirs  of  the  person  so  dying" ;  to  an- 
other person,  $100 ;  "this  sum  also  in  case  of  his  death  to  go  to  his 
heirs  and  assigns."  In  case  the  whole  value  of  his  estate  at  the  time 
of  his  death  shall  be  less  than  $40,000,  said  legacies  to  be  reduced 
proportionately. 

Seventh.  After  the  death  or  remarriage  of  his  wife,  "and  the  pay- 
ment of  the  legacies  above  provided,  the  equal  undivided  one-third 
part  of  all  my  real  and  personal  estate,  excepting  that  .which  is  herein 
given  to  my  said  wife  absolutely,  which  shall  not  have  been  expended 
by  my  said  wife  for  her  support  in  whatever  condition  the  same  may 
be  and  however  invested  shall  go  to  and  belong  to  my  beloved  niece 
Elizabeth  B.  Douglas,  the  daughter  of  my  brother  Francis  her  heirs 
and  assigns  forever." 

Eighth.  In  the  same  language  he  provides  that  another  one-third 
shall  go  to  his  wife's  nephew,  John  Hitchins  Gardner,  "his  heirs  and 
assigns  forever." 

Ninth.  The  remaining  one-third  he  divides  into  five  parts,  and  pro- 
vides that  "one  of  said  one-fifth  parts  shall  belong  to  the  children  of  my 
deceased  sister  Mary  Ann  share  and  share  alike,  and  if  any  of  such 
children  shall  be  dead  then  the  share  of  such  child  shall  belong  to  the 
heirs  of  such  child" ;  and  another  of  the  one-fifth  parts  he  provides 
"shall  go  and  belong  to"  the  children  of  his  deceased  brother  Thomas, 
using  tfie  same  language.    He  then  provides  that  the  remaining  three- 
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fifths  shall  go  to  and  belong  to  Martin  I.  Townsend  in  ti*ust  for  the  pur- 
pose hereinafter  mentioned.  One  of  said  parts  to  be  held  in  trust  for 
the  benefit  of  his  brother  Joseph  and  his  children,  income  to  be  paid  to 
Joseph  during  his  life,  and  upon  his  death  to  pay  over  principal  and 
balance  of  income  to  Joseph's  children;  each  child's  share,  in  case 
of  the  child's  death,  to  be  paid  over  to  the  heirs  of  such  child.  In  the 
same  language  another  one-fifth  is  directed  to  be  used  for  the  benefit 
of  his  brother  James,  and  another  for  his  brother  Stephen. 
The  codicil  to  said  will  reads  as  follows: 

"I  provide  and  direct  that  when  by  the  terms  of  said  will  the  equal  undi- 
vided one-third  part  of  my  property  shall  belong  and  be  payable  to  my  beloved 
niece  Elizabeth  B.  Douglas,  two  thousand  dollars  parcel  of  said  one-third  part 
shall  belong  to  and  be  paid  to  Mary  A.  Douglas  daughter  of  the  said  Eliza- 
beth B.  Douglas. 

"Second.  I  further  provide  and  direct  that  no  portion  of  my  property  real 
or  personal  shall  belong  to  or  be  paid  to  the  sons  of  my  brother  Stephen  or 
either  of  them  or  to  their  heirs  or  assigns  or  to  the  heirs  or  assigns  of  eithw 
of  them,  but  that  the  moneys  which  in  and  by  said  will  are  provided  to  be 
paid  to  the  said  sons  of  my  said  brother  Stephen  shall  belong  and  be  paid  to 
the  daughters  of  my  brother  Stephen  and  their  descendants  in  equal  propor- 
tions; except  that  I  further  provide  that  from  the  moneys  which  would  by 
the  terms  of  said  will  go  to  the  said  sons  of  my  said  brother  Stephen  there 
shall  be  paid  to  Sarah  Clark  Browne,  daughter  of  Irving  Browne  of  Troy 
aforesaid,  the  sum  of  five  hundred  dollars  and  to  Henry  Townsend  Nason, 
son  of  Henry  B.  Nason,  of  Troy  aforesaid,  the  sum  of  five  hundred  dollars  and 
to  the  religious  society  which  worships  in  the  Methodist  Chai)el  In  Tyward- 
reath,  In  the  County  of  Cornwall,  England  in  which  I  formerly  worshiped 
the  sum  of  five  hundred  dollars ;  and  I  further  provide  and  direct  that  if  there 
shall  not  be  of  the  moneys  which  by  the  terms  of  said  will  would  go  to  be 
divided  amongst  the  sons  of  my  brother  Stephen  enough  to  pay  the  said  leg- 
acies to  Sarah  Clark  Browne,  Henry  Townsend  Nason  and  to  said  Society 
worshiping  in  the  Methodist  Chapel  at  Tywardreath,  Cornwall,  England,  that 
the  deficiency  shall  be  taken  from  the  shares  which  by  said  will  would  go  to 
my  said  niece  Elizabeth  Douglas  so  that  said  three  legacies  of  five  hundred 
dollars  each  herein  named  shall  be  paid  in  full. 

"Third.  And  I  further  provide  that  that  portion  of  my  estate  which  by  the 
terms  of  my  said  will  as  modified  by  this  codicil  shall  belong  to  my  said  niece 
Elizabeth  B.  Douglas  shall  only  belong  to  her  for  and  during  her  natural  life, 
to  be  held  by  her  and  the  Income  enjoyed  by  her  so  long  as  she  live,  and  at  her 
death  the  same  shall  be  divided  as  follows ;  five  thousand  dollars  parcel  there- 
of shall  belong  to  Francis  A.  X>9uglas,  son  of  said  Elizabeth;  ten  thousand 
dollars  parcel  thereof  to  Mary  A.  Douglas,  her  daughter ;  and  if  there  should 
remain  a  surplus  thereof  over  and  above  the  said  five  thousand  dollars  and 
the  said  ten  thousand  dollars  such  sui-plus  shall  be  divided  amongst  the  sous, 
daughters  and  descendants  of  my  brothers  Joseph,  James,  Stephen  and  Thom- 
as, and  of  my  sister  Mary  Ann,  excluding  George  M.  Hitchlns  son  of  my 
brother  Thomas  and  all  the  sons  of  my  brother  Stephen  as  above  and  in  my 
said  will  provided." 

Mrs.  Hitchins,  the  widow  of  deceased,  never  remarried.  She  sur- 
vived her  husband  18  years,  using  only  the  income  of  the  estate  for  her 
support.  At  her  death,  February  13,  1902,  the  principal  of  the  estate, 
which  inventoried  $63,547.35  at  the  death  of  her  husband,  was  worth 
much  more  than  that  sum. 

The  Comptroller  admits  that,  if  this  will  created  legacies  which 
vested  at  the  death  of  testator,  such  legacies  are  not  taxable,  although 
they  only  now  come  into  the  actual  possession  and  enjoyment  of  the 
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beneficiaries.  But  he  earnestly  contends  that  the  legacies  did  not  so 
vest ;  that  they  constitute  future  gifts,  which  were  not  transferred  un- 
til the  death  of  the  life  tenant  in  1902.  His  reasoning  is  based  upon 
the  rule  of  construction  that,  where  the  only  words  of  gift  are  found  in 
the  direction  to  divide  or  pay  at  a  future  time,  the  gift  is  future,  not 
immediate,  contingent,  and  not  vested.  Smith  v.  Edwards,  88  N.  Y. 
92.  It  is  important  to  understand  the  reason  for  this  rule,  and  we  find 
it  very  clearly  stated  in  Dougherty  v,  Thompson,  167  N.  Y.  472-483,  60 
N.  E.  760,  where  it  is  said: 

'*The  direction  [to  pay  or  divide]  has  no  reference  to  the  present,  and  can 
be  executed  only  in  the  future ;  and,  if  in  the  meantime  the  donee  indicated 
shall  die,  the  direction  cannot  be  executed  at  all." 

The  correct  application  of  this  rule  requires  us  to  find  a  will  in  which 
the  distribution  is  provided  for  by  a  direction  to  pay  or  divide  without 
reference  to  the  present,  and  which  can  be  executed  only  in  the  future, 
and  in  the  presence  of  the  original  donee.  It  is  not  surprising  that, 
if  there  can  be  found  in  any  part  of  the  will  an  intention  to  make  a 
present  gift,  this  rule  of  construction  yields  to  such  intent;  and  so  the 
courts  search  the  four  corners  of  each  will,  and  often  find  the  intent  to 
make  a  present  gift  in  the  general  scheme  of  the  will,  or  in  single  ex- 
pressions of  collective  phrases.  Matter  of  Tienken,  131  N.  Y.  391, 
30  N.  E.  109;  Goebel  v.  Wolf,  113  N,  Y.  405,  21  N.  E.  388,  10  Am. 
St.  Rep.  464.  The  general  scheme  of  this  will,  the  language  used, 
and  the  conclusions  properly  drawn  from  certain  facts,  convince  the 
mind  that  the  testator  intended  to,  and  did,  make  present  and  not 
future  gifts.  He  made  this  will  in  1868,  16  years  t^fore  his  death, 
and,  although  during  that  time  persons  interested  under  it  died,  he  al- 
lowed the  will  to  stand  without  change,  excepting  by  the  codicil  made 
m  1871.  He  created  a  life  estate  in  his  wife,  who,  he  could  easily  fore- 
see, might  survive  him  many  years,  and  who  in  fact  did  survive  him 
18  years.  The  testator  had  every  reason  to  believe  that  a  whole  gene- 
ration would  pass  away  before  his  estate  would  be  distributed,  and  that 
if  he  did  not  make  present,  vested  gifts  to  the  objects  of  his  bounty, 
he  would  have  no  voice  in  the  ultimate  distribution  of  his  large  estate. 
In  the  sixth  clause  of  his  will  the  testator  makes  gifts  to  four  persons, 
and,  in  case  of  the  death  of  either,  the  "legacy"  to  go  to  the  heirs  of 
the  person  so  dying ;  and,  as  to  a  fifth  gift,  he  says,  in  case  of  his  death 
to  go  to  his  "heirs  and  assigns."  In  the  same  clause  he  provides 
that,  if  the  whole  value  of  his  estate  at  the  time  of  his  death  shall  be 
less  than  $40,000,  such  "legacies"  shall  abate  proportionately.  Thus 
he  fixes  the  amount  of  such  legacies  with  reference  to  the  date  of  his 
death,  and  not  the  date  of  distribution,  indicating  an  intention  to  make 
the  legacies  fixed  and  certain  at  the  earlier  date.  By  the  seventh  clause 
of  the  will,  one-third  of  the  remainder,  after  the  death  or  remarriage 
of  his  wife,  he  says,  "shall  go  to  and  belong  to  my  beloved  niece  *  *  * 
her  heirs  and  assigns  forever" ;  and  by  the  eighth  clause  he  disposes 
of  another  one-third  in  the  same  language.  There  are  then  three  gift^ 
made,  which,  on  the  death  of  the  original  beneficiary,  are  to  go  to  the 
"hdrs  and  assigns"  of  the  respective  parties.    Surely  no  stronger 
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words  implying  absolute  vested  gifts  could  have  been  used.  Other 
words  and  phrases  found  in  the  will  add  to  the  internal  evidence  that 
the  will  contains  an  intention  to  make  present  gifts  vesting  at  the  tes- 
tator's death. 

The  will  has  so  far  been  treated  as  containing  a  direction  for  distribu- 
tion by  the  method  of  paying  and  dividing  at  the  widow's  death.  But 
the  exact  language  used  is  not  "pay  and  divide,"  but  "go  to  and  belong 
to."  In  order  to  bring  this  will  within  the  rule  of  construction  claimed 
by  the  Comptroller  to  apply  to  it,  he  has  argued  that  the  words  "go  to 
and  belong  to"  have  the  same  meaning  as  the  words  "pay  and  divide." 
In  the  will  the  words  "gO  to  and  belong  to"  or  "go  to"  or  "belong  to" 
are  used  ten  times,  and  in  the  codicil  the  same  number  of  times,  with 
several  times  the  addition  of  the  words  "be  paid  to."  The  use  of  these 
particular  words  so  many  times  in  one  instrument  must  necessarily 
convey  to  the  mind  a  well-defined  meaning  in  their  use,  which  might 
not  obtain  if  they  were  used  biit  once  or  twice.  That  meaning  thus 
conveyed  seems  to  differ  from  the  meaning  of  "divide  and  pay" — 2l 
physical  cutting  up  and  handing  over  then  for  the  first  time  undertaken 
— ^by  suggesting  the  fact  that  something  has  already  been  done,  by 
which  the  "going  and  belonging  to"  is  the  complement.  That  prior 
action  was  the  legal  transfer  of  the  testator's  estate  at  the  time  of  his 
death.  By  the  Century  Dictionary,  we  find  that  ^'transfer"  means  "to 
convey  from  one  person  to  another ;  to  pass  or  hand  over" — and  that 
"go"  means  "to  move,  pass,  proceed,"  and  that  "belong"  means  "to 
be  in  the  power  of  or  at  the  disposal  of."  Applying  these  definitions 
to  the  sequence  of  events  -^rovided  for  in  this  will,  we  have  the  follow- 
ing result :  The  testator  at  his  death,  acting  through  his  will,  conveys, 
passes,  and  hands  over  from  himself  to  others  all  of  his  property ;  but, 
by  providing  that  his  wife  may  use  it  so  long  as  she  lives  unmarried, 
he  has  interrupted  the  progress  of  the  actual  property  to  its  final  desti- 
nation. When  that  obstacle  is  removed  by  marriage  or  death,  such 
property  "goes";  that  is,  moves,  passes,  proceeds,  and  belongs  to; 
that  is,  comes  under  the  physical  power  of,  and  is  at  the  disposal  of, 
those  persons  to  whom  the  legal  title  was  transferred  at  his  death. 
Thus  tiie  language  used  correctly  describes  the  progress  of  the  tangible 
property  from  the  possession  of  the  testator  to  that  of  the  beneficiary, 
and  has  nothing  of  the  meaning  of  "paying  and  dividing."  In  Roosa 
V.  Harrington,  171  N.  Y.  341-360,  64  N.  E.  1,  there  was  a  direction  to 
"pay,"  and  the  question  of  present  or  future  gift  arose.  The  court 
found  the  words  "go  and  belong  to"  used  in  the  will,  and  there  stated 
that  those  words,  used  in  connection  with  the  word  "pay,"  had  the  eflFect 
of  enlarging  the  meaning  of  "pay"  so  that  it  became  "equivalent  to  the 
direct  bequest  contained  in  the  other  language." 

Wc  therefore  find  that  the  words  "go  to  and  belong  to,"  as  used  in 
this  will,  should  not  be  construed  to  mean  "pay  and  divide,"  and  that 
the  rule  of  construction  claimed  by  the  Comptroller  to  be  applicable  to 
this  will  must  yield  to  the  manifest  intention,  both  expressed  and  im- 
plied, of  making  present  gifts  which  vested  upon  his  death. 

The  law  favors  such  a  construction  of  a  will  as  will  avoid  the  disin- 
heritance of  remaindermen  who  may  happen  to  die  before  the  termina- 
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tion  of  the  precedent  estate.  Connelly  v.  O'Brien,  166  N.  Y.  406,  60 
N.  E.  20. 

The  creation  of  a  trust  in  the  executrix,  if  one  was  created,  vested 
no  title  in  the  trustee  which  would  prevent  the  vesting  of  an  estate  in 
the  legatees  and  remaindermen.  Manice  v.  Manice,  43  N.  Y.  303; 
1  Rev.  St.  p.  729,  §§  60,  61. 

It  is  urged  by  some  of  the  interested  parties  that  the  one-fifth  of  a 
third  of  the  estate  given  to  the  children  of  the  brother  Stephen,  as  modi- 
fied by  the  codicil,  did  not  vest  in  the  daughters  of  Stephen,  although 
they  survived  the  testator,  but  that  such  legacy  lapsed,  and  therefore 
might  become  liable  to  the  transfer  tax.  In  another  memorandum 
upon  that  particular  question  it  has  been  shown  that  such  legacy  vested 
at  the  death  of  testator,  and  therefore  such  legacy  "is  not  taxable.  It 
is  now  well  settled  that  the  tax  is  upon  the  transfer  of  the  property, 
upon  the  right  of  succession,  not  upon  the  property  itself ;  that  "trans- 
fer" means  the  passing  of  property,  or  of  any  interest  therein,  in  pos- 
session or  enjoyment,  present  or  future,  without  regard  to  whether  the 
actual  possession  and  enjoyment  follows  immediately  or  comes  at  some 
future  time;  that  where  a  vested  though  defeasible  interest  in  re- 
mainder passes  under  a  will  to  the  remainderman  on  the  testator's 
death,  though  the  possession  does  not  pass  until  the  death  of  the  life 
tenant,  the  transfer  or  succession  is  referred  to  the  time  of  the  death  of 
the  testator,  and,  if  that  occurred  prior  to  the  enactment  of  the  act 
taxing  transfers  of  property,  the  remainder  is  not  taxable.  Matter  of 
Seaman,  147  N.  Y.  69,  41  N.  E.  401 ;  Matter  of  Stewart,  131  N.  Y. 
274,  30  N.  E.  184,  14  L.  R.  A.  836 ;  Matter  of  Curtis,  142  ^,  Y.  219, 
36  N.  E.  887 ;   Matter  of  Langdon,  153  N.  Y.  6,  46  N.  E.  1034. 

The  order  and  report  appealed  from  are  affirmed. 

Order  and  report  affirmed. 
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(43  Misc.  Rep.  473.) 

In  re  BOGARDUS'  ESTATE. 

(Surrogate's  Court,  New  York  CJounty.    April,  1904.) 

1.  Wills— Tbusts  in  Pebsonalty— Remaindebs— Validitt. 

A  win  created  a  fund,  giving  certain  residuary  legatees  an  estate  there- 
in, as  tenants  In  common,  for  the  life  of  one  C.,  who  was  not  a  residuary 
legatee,  and  also  an  estate  In  a  portion  of  the  fund  In  the  executor,  as 
trustee  for  the  daughter  of  C,  for  her  life,  and  an  estate  in  another  por- 
tion of  the  fund  In  the  trustee  for  another  daughter  of  C.  for  life,  and  also 
an  estate  In  the  residuary  legatees,  as  tenants  In  common,  for  the  remain- 
der. Held,  that  under  Laws  1896,  p.  665,  c.  547,  §  34,  providing  that  the 
remainder  shall  not  be  created  on  an  estate  for  life  of  any  other  person 
than  the  grantee  of  such  estate  unless  such  remainder  be  in  fee,  nor  shall 
a  remainder  be  created  on  the  estate  for  years,  unless  it  be  for  the  whole 
residue  of  such  estate,  the  bequests  to  the  executor,  as  trustee  for  such 
daughters,  were  void. 

In  the  Matter  of  the  Estate  6l  William  Bogardus.  Proceedings  on 
the  judicial  settlement  of  the  account  of  the  executor. 

Jeroloman  &  Arrowsmith,  for  executor, 

Archibald  C.  Shenstone,  for  objector. 

Jacob  S.  Van  Dyke,  for  Caroline  Bogardus. 

Gustavus  L.  Kroley,  for  Clara  B.  Lounsberry. 

Albert  J.  Graeffe  (Charles  H.  Beckett,  of  counsel),  for  guardians. 

Andrew  B.  McKean  and  Raymond  M.  Lowes,  special  guardians. 

THOMAS,  S.  The  funds  in  the  hands  of  the  executor,  in  excess 
of  the  amount  necessary  to  set  up  the  trust,  under  the  fifth  clause  of  the 
will,  to  raise  an  annual  income  of  $1,000,  and  apply  the  same  to  the 
support  and  use  of  Abraham  Bogardus,  are  disposed  of  by  the  tenth 
clause,  as  modified  by  the  first  codicil,  and  by  the  thirteenth  clause. 
By  the  tenth  clause  they  are  to  be  used  to  set  up  two  trusts  for  the  two 
daughters  of  Cornelius  Bogardus  for  their  respective  lives,  but  this  is 
not  to  be  done  until  the  death  of  Cornelius.  By  the  thirteenth  clause 
all  of  the  undisposed  of  residue  is  given  to  numerous  persons,  of  whom 
Cornelius  Bogardus  is  not  one,  but  including  his  two  daughters.  The 
estates  in  this  property  as  intended  to  be  created  were :  (1)  An  estate 
in  the  said  residuary  legatees  as  tenants  in  common  for  the  life  of  Cor- 
nelius Bogardus,  who  is  not  one  of  them ;  (2)  an  estate  in  a  part  of  the 
fund  in  the  ex;ecutor,  as  trustee  for  Alida  Bogardus,  one  of  the  daugh- 
ters of  Cornelius,  for  her  life,  and  an  estate  in  another  part  of  the  fund 
in  the  executor,  as  trustee  for  Claribel  Bogardus,  the  other  daughter 
of  Cornelius,  for  her  life ;  and  (3)  an  estate  in  the  residuary  legatees,  as 
tenants  in  common,  for  the  remainders.  In  other  words,  the  estate 
attempted  to  be  created  in  the  executor,  as  trustee  for  Alida,  is  a  re- 
mainder less  than  a  fee,  after  an  estate  for  the  life  of  Cornelius  Bo- 
gardus, who  is  a  person  other  than  the  grantees  and  devisees  of  such 
life  estate.    The  same  statement  applies  to  the  trust  for  Claribel. 

This  is  in  direct  conflict  with  section  34  of  the  real  property  law 
(Laws  1896,  p.  565,  c.  547),  which  is  as  follows: 

"A  remainder  shall  not  be  created  on  an  estate  for  the  life  of  any  other  per- 
son than  the  grantee  or  devisee  of  such  estate,  unless  such  remainder  be  in 
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fee;  nor  shall  a  remainder  be  created  on  such  an  estate  In  a  term  of  years, 
unless  It  be  for  the  whole  residue  of  such  term." 

In  this  respect  the  rule  is  the  same  for  personal  property  as  for  real 
property.  Personal  Property  Law,  Laws  1897,  p.  508,  c.  417,  §  2; 
Manice  v.  Manice,  43  N.  Y.,  at  page  382.  It  follows  that  the  bequests 
to  the  executor,  as  trustee  for  the  purposes  of  these  trusts,  are  void,  and 
that  the  said  funds  must  now  be  distributed  to  the  residuary  legatees. 

The  trusts  for  Abraham  Bogardus  and  Cornelius  Bogardus  are  con- 
ceded to  be  valid,  and  the  validity  of  the  trusts  for  the  daughters  of 
Cornelius  in  the  property  held  for  the  lives  of  Abraham  and  Cornelius, 
respectively,  cannot  now  be  determined. 


(43  Misc.  Rep.  419.) 

BURKART  V.  JOHNSON  et  al. 

(Supreme  CJourt,  Trial  Term,  Kings  County.    April,  1904.) 

1.  TbiaI/— Postfoneicent--Caijendab  Pbactice. 

Under  the  practice  of  the  King's  county  Trial  Term,  the  calendar  clerk 
makes  a  call  from  500  to  1,000,  marking  the  cases  "Ready"  when  either 
side  answers  "Ready."  When  a  cause  reaches  the  day  calendar,  consist- 
ing of  the  reserve  and  the  ready  section.  It  is  put  on  the  reserve  section, 
and,  if  marked  "Ready,"  Is  passed  for  the  day,  and  then  passes  to  the 
ready  section  of  the  day  calendar  as  the  business  proceeds  Held,  that  ex- 
cuses for  the  postponement  of  trial  must  be  presented  while  the  case  Is 
on  the  reserve  section,  and  will  not  be  considered  after  it  has  passed  to  the 
ready  section  thereof. 

Action  by  John  Burkart  against  John  W.  Johnson  and  others.  Mo- 
tion by  plaintiff  to  postpone  cause  on  the  day  calendar.    Denied. 

Edward  Herrmann,  for  plaintiff. 
I.  N.  Sievwright,  for  defendant. 

GAYNOR,  J.  The  practice  pursued  by  the  attorney  for  the  plaintiff 
m  trying  to  postpone  the  trial  is  in  direct  opposition  to  the  calendar 
rules  of  this  county,  which  are  printed  on  the  calendar,  and  is  indulged 
in  altog^ether  too  much  by  members  of  the  New  York  county  bar.  The 
affidavit  submitted  is  that  a  witness  is  living  in  Buffalo,  and  has  been 
for  over  a  month,  having  moved  there  from  Brooklyn ;  that  an  attempt 
was  made  to  subpoena  him  at  his  former  Brooklyn  residence,  when  the 
fact  of  his  removal  was  learned.  It  is  not  stated  when  this  attempt 
was  made,  but  I  understand  it  was  on  or  before  last  Friday  (this  being 
Monday),  for  the  cause  was  on  the  day  calendar  that  day. 

This  reveals  gross  negligence  in  preparing  for  trial.  Also  the  affi- 
davit of  excuse  comes  too  late ;  it  should  have  been  presented  when  the 
cause  was  on  the  "reserve"  section  of  the  day  calendar. 

Our  calendar  practice  is  this :  The  calendar  clerk  from  time  to  time 
makes  a  general  call  of  from  500  to  1,000  causes  in  their  regular  order, 
marking  each  cause  ready  where  either  side  answers  ready.  This  call 
is  notice  to  the  bar  that  the  causes  thus  called  are  about  to  be  reached  for 
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trial,  and  to  go  upon  the  day  calendar  in  their  order;  and  the  purpose 
of  it  is  to  warn  and  enable  attorneys  to  at  once  locate  their  witnesses 
and  parties,  and  get  ready  for  trial.  Causes  thus  called  begin  to  go 
on  the  day  calendar  in  a  few  days,  and  inside  of  a  month  all  of  them  will 
be  thus  reached,  ordinarily.  When  a  cause  comes  on  the  day  calendar, 
it  is  put  on  the  "reserve"  section  thereof,  and  passed  for  that  day  if 
marked  ready  on  the  call.  No  one  has  to  be  ready  for  trial  on  the  first 
day  a  cause  appears  on  the  day  calendar,  i.  e.,  on  the  reserve  section. 
All  excuses  about  witnesses  and  the  like  must  be  made  on  that  day; 
that  is  what  the  reserve  calendar  is  for ;  and  also  to  take  inquests  and 
dismissals.  The  day  calendar  consists  of  two  sections,  the  "ready" 
section  and  the  "reserve"  section.  After  being  called  on  the  "reserve" 
section,  as  aforesaid,  and  marked  ready,  a  cause  moves  up  to  the  "ready" 
section  the  next  day,  or  the  next,  according  to  the  progress  of  the  work, 
and  must  then  be  tried.  The  "ready"  section,  in  a  word,  is  made  up  of 
causes  to  be  tried  that  day,  and  not  for  the  purpose  of  listening  to  ex- 
cuses. 

Before  a  cause  gets  on  the  "ready"  section  of  the  day  calendar,  at- 
torneys have  had  ample  warning  and  time  to  get  ready  and  to  present 
their  excuses,  and  if  they  fail  to  do  so  they  violate  the  rules  of  the  court, 
and  such  excuses  come  too  late  when  the  cause  is  on  the  "ready"  section, 
and  cannot  be  regarded.  To  regard  such  excuses  on  the  "ready" 
calendar  would  be  to  break  such  calendar  up  daily.  The  Kings  count)' 
bar  have  conformed  to  the  practice,  which  is  simple,  and  fair  to  all, 
with  admirable  results  in  keeping  the  courts  busy,  and  doing  away  with 
the  law's  delay,  and  the  consequent  compelling  of  the  ready  side  to 
dance  attendance  from  day  to  day  because  of  the  sloth  and  (fisregard  of 
the  rules  by  the  other  side.  The  ready  side  is  entitled  to  protection, 
and  even  to  favor. 

The  motion  to  postpone  is  denied. 
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which  was  not  laid  straight  on  the  printed  line.  In  other  words,  the 
signature  starts  in  at  a  point  somewhat  above  the  printed  line,  and 
then  follows  an  imaginary  line  which  gradually  approaches  the  print- 
ed line  until  they  meet  at  or  near  the  end  of  the  signature. 

Coupled  with  this  physical  evidence  furnished  by  the  will  itself  is 
the  significant  fact  that  15  out  of  17  friends  and  acquaintances  of  the 
decedent,  who  were  familiar  with  his  handwriting,  and  who  were 
called  as  witnesses  on  both  sides,  have  testified  that  they  believed  the 
signature  a  forgery.  These  witnesses  include  the  various  bank  offi- 
cers where  decedent  was  a  depositor,  his  personal  counsel  and  real 
estate  representatives  in  New  York  City,  and  his  personal  friends  and 
acquaintances  who  had  been  his  correspondents.  The  evidence  of 
this  class  of  witnesses  is  ordinarily,  more  convincing  than  the  other 
opinion  evidence  in  the  case.  These  witnesses  testified  from  a  knowl- 
edge acquired  by  familiarity  with  the  decedent's  handwriting,  and 
therefore  stand  on  a  different  footing  from  the  expert  witnesses. 

The  evidence  offered  by  proponent  in  defense  of  the  signature  does 
not  overcome  or  explain  this  convincing  proof  of  simulation.  Indeed, 
it  may  be  said  of  that  evidence,  as  a  whole,  that  it  contains  much  that 
is  confirmatory  of  the  contestants'  theory.  Every  one  of  proponent's 
professional  experts  has,  I  believe,  used  language  indicating  that  he 
found  difficulties  in  the  signature,  while  counsel  himself  felt  constrain- 
ed to  admit  in  his  opening  that  it  was  not  claimed  that  the  signature 
is  free  from  peculiarities  that  attract  attention  and  may  be  suspicious. 

Proponent's  expert  Mann  said  that  at  first  examination  the  signa- 
ture seemed  to  him  "doubtful  and  suspicious."  Proponent's  expert 
Amsden,  when  first  consulted,  noticed  "a  sort  of  wavering"  in  the 
signature,  and  asked  if  it  had  been  written  upon  a  rough  surface. 
This  witness  asked  to  be  'excused  from  giving  his  reasons  for  his 
opinion  that  the  signature  was  genuine.  Proponent's  expert  Rathbun 
could  only  account  for  the  "trembly"  character  of  the  signature  upon 
the  theory  of  its  having  been  written  on  a  rough  surface.  Propo- 
nent's expert  Frazer  finally  came  to  the  conclusion  that  the  signature 
was  genuine,  but  added,  "I  must  say,  to  be  perfectly  frank,  that  I  was 
astonished  that  I  did  come  to  it." 

Proponent's  expert  Hamilton  devoted  several  months  to  the  ex- 
amination of  the  unusual  features  in  the  signature,  before  reaching 
an  explanation  of  them  satisfactory  to  himself.  He  finally  settled 
down  upon  the  theory,  and  attempted  to  prove  in  explanation  of  the 
unnatural  appearance  and  quality  of  the  signature,  that  it  was  im- 
possible to  produce  it,  except  with  a  particular  pen  (found  in  the  Bell 
household),  having  one  broken  nib,  moving  slowly,  at  a  specified 
angle,  over  a  surface  having  the  precise  number  of  corrugations  ap- 
pearing upon  a  certain  book  cover  (also  produced  from  the  Bell 
household),  and  by  the  use  of  an  impure  and  viscid  ink  (similar  to  an 
ink  found  in  the  same  house). 

In  passing,  I  may  say  that  the  Hamilton  theory  of  the  production 

of  the  signature  does  not  seem  to  me  natural  or  reasonable.    I  think 

an  inspection  of  the  signature  disproves  the  theory  of  a  pen  with  a 

broken  nib,  as  the  tracks  made  by  the  separate  nibs  are  both  plainly 
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visible  in  many  of  the  downward  strokes.  If  all  the  lines  running  in 
the  same  direction  in  the  disputed  signature  contained  wavers  of  the 
same  size  and  character,  there  would  be  more  reason  in  the  sugges- 
tion that  the  name  was  written  over  a  book  with  a  corrugated  cover ; 
but  there  appear  wavers  in  certain  lines  which  may,  perhaps,  corre- 
spond in  measurement  to  the  book  corrugations,  while  in  other  lines, 
running  in  exactly  the  same  direction,  and  indicating  the  same  weight 
of  stroke,  such  wavers  are  either  entirely  absent  or  are  of  different 
proportions. 

Other  features  of  Hamilton's  testimony  will  be  referred  to  later. 
I  have  mentioned  his  general  theory  at  this  point  merely  to  show 
that  to  him,  as  to  his  associate  experts,  the  signature  has  presented 
serious  difficulties,  and  that  in  his  case  an  explanation  of  these  diffi- 
culties has  been  a  peculiarly  laborious,  and,  as  it  seems  to  me,  un- 
satisfactory, process. 

The  testimony  of  the  bank  clerks  and  officials  who  are  unfamiliar 
with  decedent's  handwriting,  called  by  proponent  to  testify  to  the 
genuineness  of  the  signature,  is  of  little  or  no  value.  Their  testimony 
consists  practically  of  a  bare  expression  of  opinion,  and  no  more. 
As  before  observed,  the  opinion  of  witnesses  testifying  as  experts, 
unless  supported  by  intelligent  reasons,  is  of  little  weight. 

Proponent  has  also  put  in  evidence  the  results  of  an  investigation 
and  search,  by  her  leading  expert,  through  about  1,400  genuine  signa- 
tures of  the  decedent,  in  evidence,  for  features  in  those  genuine  sig- 
natures which  are  similar  to  features  appearing  in  the  disputed  sig- 
nature, with  a  view  of  showing  that  the  disputed  signature  contains 
the  usual  number  of  decedent's  handwriting  characteristics.  The  re- 
sult of  this  work  has  been  classified  under  different  headings,  and  ap- 
pears in  the  shape  of  a  great  mass  of  figures,  tables,  charts,  etc.,  the 
purport  of  which  is  to  show  that  the  disputed  signature  contains  more 
features  or  characteristics  of  the  decedent  than  any  other  signature 
he  ever  wrote.  I  cannot  see  that  this  method  of  investigation  is  of 
the  slightest  value.  If  the  signature  is  a  forgery,  it  must  go  without 
saying  that  it  will  be  very  apt  to  contain  many  features  which  re- 
semble closely  the  decedent's  habits  of  writing,  because  the  forger  is 
endeavoring  to  simulate  as  nearly  as  possible  the  decedent's  genuine 
handwriting;  and  it  would  be  strange,  indeed,  if  he  did  not  success- 
fully produce  many  of  the  decedent's  characteristics,  depending  more 
or  less,  of  course,  upon  his  skill.  These  tables  and  charts,  pointing 
out  the  instances  in  which  certain  features  in  the  disputed  signature 
correspond  with  features  in  the  genuine,  are  useful  only  in  determin- 
ing that  the  copyist  was  more  or  less  skillful,  and  this  must  be  spe- 
cially true  in  a  case  of  tracing.  Moreover,  these  tables  are  shown  to 
be  so  inaccurate,  both  in  classification  of  features  and  in  mathematical 
computation,  that  they  would  be  an  unreliable  guide  even  if  the  the- 
ory upon  which  they  were  based  were  correct. 

The  serration  theory,  also  advanced  by  proponent,  is  a  method  of 
assuming  to  identify  a  person's  handwriting  by  the  number  of  minute 
abrasions,  called  "serrations,"  which  appear  on  the  edges  of  the  lines. 
This  theory  is  of  such  doubtful  utility  that  even  its  author  has  not  full 
confidence  in  it,  and  it  needs  no  extended  discussion. 
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In  the  body  of  the  will  appear  the  words  "I  give,"  interlined  in  the 
decedent's  handwriting;  and  proponent  has  shown  that  these  two 
words,  the  disputed  signature,  and  the  signatures  of  the  witnesses, 
i>arah  J.  Bell  and  John  Marshall,  are  written  with  the  same  kind  of 
ink,  namely,  logwood  ink,  while  the  rest  of  the  will  is  written  with  an- 
other kind  of  ink,  called  **iron  ink."  It  is  urged  that,  inasmuch  as 
these  interlined  words,  "I  give,"  concededly  in  decedent's  handwrit- 
ingf,  and  the  disputed  signature,  are  all  in  the  same  kind  of  ink,  and 
different  from  the  body  of  the  will,  the  inference  is  that  the  decedent 
wrote  this  interlineation  while  at  Mrs.  Bell's  house,  where  it  is  claimed 
the  will  was  signed  by  decedent  and  subscribed  by  the  witnesses,  and, 
the  disputed  signature  being  written  with  the  same  kind  of  ink,  that 
the  further  inference  would  follow  that  he  wrote  that  signature. 
There  would  be  force  to  this  suggestion,  perhaps,  if  it  were  not  for 
the  fact  that  the  interlined  words,  "I  give,"  are  plainly  in  the  de- 
cedent's handwriting,  in  his  usual  free,  careless  style,  and  are  free 
from  the  halting,  wavering  lines  that  appear  in  the  disputed  signature, 
and  are  lighter  and  finer  than  the  lines  in  the  disputed  signature. 
It  appears  improbable  that  the  same  hand  wrote  the  two  writings,, 
their  difference  in  quality  and  character  being  apparent  upon  inspec- 
tion. It  also  appears  that  decedent  had  both  kinds  of  ink  at  his  house. 
Mrs.  Bell  also  testified  that  the  will  was  all  drawn  and  filled  in  when 
it  is  alleged  the  decedent  came  to  her  house  to  execute  it.  There  is 
therefore  nothing  in  the  evidence  to  support  proponent's  theory  re- 
garding the  interlined  words. 

Upon  the  evidence  thus  far  considered,  I  see  no  escape  from  the 
conclusion  that  the  disputed  signature  is  a  forgery.  As  to  the  method 
of  its  production,  I  am  of  the  opinion  that  it  was  copied,  by  the 
process  of  double  tracing,  or  tracing  one  point  removed,  from  the 
name  at  the  top  of  the  will.  In  this  process  a  copy  of  the  genuine 
writing  is  first  made,  and  from  that  copy  the  forged  signature  is 
traced.  This  is  the  only  available  method  of  tracing  where  the  model 
and  the  forgery  are  to  appear  on  the  same  page  in  the  position  they 
occupy  here.  I  have  already  referred  to  the  fact  that  the  left  end  of 
the  disputed  signature  is  tilted  up  from  the  printed  line,  as  though 
the  copy  had  not  been  laid  straight  under  the  paper  or  had  slipped 
after  being  placed  in  position.  This  and  the  slight  variances  in  detail 
from  the  model  are  easily  accounted  for  by  the  difficulties  of  the 
method  of  tracing  employed,  if  not  by  the  lack  of  skill  of  the  operator. 
The  coincidence  between  the  two  signatures  in  all  matters  of  sub- 
stance is  well  shown  in  the  composite  photograph,  Exhibit  177,  and 
is  nowhere  denied.  Indeed,  proponent  has  herself  given  in  evidence 
a  series  of  measurements  which  satisfactorily  prove  the  identity  of  the 
two  signatures.  On  the  other  hand,  it  clearly  appears  that  nothing 
approaching  this  identity  is  to  be  found  in  any  two  genuine  signatures 
of  the  decedent  in  evidence.  The  significance  of  this  identity  as  evi- 
dence of  tracing  has  been  pointed  out  by  the  contestant's  experts,  al- 
though, as  I  read  the  opinions  in  the  Rice  and  Hunt  Cases,  supra, 
and  as  common  sense  suggests,  such  evidence  does  not  need  the  evi- 
dence of  experts  to  explain  it,  and,  if  the  identity  exists,  courts  have 
uniformly  held  it  to  be  evidence  of  forgery.    Whether  in  a  given  case 
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it  does  or  does  not  exist  is  usually  a  fact  ascertainable  by  the  court 
or  jury  from  mere  inspection  and  comparison. 

After  reaching  the  conclusion  that  the  signature  to  the  will  oflFered 
for  probate  was  not  made  or  authorized  by  the  decedent,  the  discus- 
sion might  naturally  end  here,  but  for  the  fact  that  this  will  is  closely 
connected  by  the  evidence  with  an  earlier  paper,  described  as  the  will 
of  October  23,  1901,  the  history  of  which,  because  of  that  connection, 
it  now  becomes  necessary  to  examine.  This  earlier  will  has  been 
pressed  upon  my  attention  by  both  sides.  The  proponent  relies  upon 
it  to  show  testamentary  intent.  The  contestants  point  to  it  as  evi- 
dence of  conspiracy,  in  view  of  the  circumstances  leading  up  to  and 
surrounding  its  production.  Like  the  will  offered  for  probate,  it  pur- 
ports to  give  the  entire  estate  to  the  proponent.  It  is  in  decedent's 
handwriting,  was  confessedly  signed  by  him,  and  the  names  of  Sarah 
J.  Bell  and  Helen  Burgess  Atkins,  proponent's  mother  and  sister,  ap- 
pear upon  it  as  witnesses.  If  the  paper  is  what  it  purports  to  be,  it 
is  strong  evidence  in  support  of  the  proponent's  case.  If  it  is  not  gen- 
uine, it  is  an  important  link  in  the  chain  of  evidence  sustaining  the 
contestants'  theory  of  a  conspiracy  to  obtain  decedent's  property. 

It  appears,  without  dispute,  that  during  the  last  six  years  of  de- 
cedent's life  the  proponent  made  frequent  visits  to  Springside,  where 
she  often  remained  for  weeks  at  a  time.  It  appears  that  she  frequent- 
ly went  back  and  forth  at  night  or  early  in  the  morning,  ordinarily 
on  a  bicycle  or  on  foot.  She  was  not  introduced  to  the  decedent's 
other  guests  at  Springside,  but  remained  in  seclusion  in  the  upper 
rooms  of  the  house.  In  order  to  better  conceal  her  identity,  it  ap- 
pears that  she  frequently  wore  male  attire ;  and  the  servants,  except- 
ing, perhaps,  Edward  Nino,  were  not  permitted  to  enter  her  rooms. 
After  a  time  she  began  to  assist  decedent  in  his  correspondence,  and 
in  other  matters  requiring  clerical  assistance.  The  decedent  ap- 
parently became  very  fond  of  her,  and  it  would  seem  that  she  gradu- 
ally acquired  considerable  influence  over  him.  He  was  liberal  in  pro- 
viding for  her  support  and  education  in  various  ways.  There  is  also 
much  evidence  of  the  purpose  on  his  part  to  make  substantial  pecuni- 
ary provision  for  her  in  some  form,  although  I  think  he  was  opposed 
to  making  that  provision  by  will.  It  is  quite  clear  that  the  propo- 
nent's visits  at  Springside  were  known  to  her  mother,  and  that  they 
met  with  no  objection  or  criticism  from  her.  In  fact,  Mrs.  Bell  testi- 
fied that  she  herself  visited  Springside  upon  several  occasions  on  her 
daughter's  invitation.  From  these  visits,  if  from  no  other  source,  the 
conditions  existing  at  Springside  were  made  known  to  proponent's 
mother.  She  must  also  have  known  of  her  daughter's  four  months' 
visit  to  Mt.  Clemens  in  decedent's  company  during  the  winter  of 
1900-1901,  already  referred  to. 

It  also  appears,  without  dispute,  that  the  proponent's  relation  to 
decedent,"  and  the  disposition  to  be  made  by  him  of  his  property,  were,, 
from  an  early  date,  subjects  of  discussion  between  the  proponent  and 
her  mother,  and  that  this  question  was  a  matter  of  apparent  concern 
to  the  proponent  and  her  mother;  there  being  numerous  instances 
related  in  which  this  subject  was  discussed  by  them.  As  late  as  Oc- 
tober^  1902,  five  months  after  the  date  of  the  will  offered  for  probate, 
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Edward  Nino  testified  that  the  proponent  asked  him  if  the  decedent 
intended  to  leave  his  property  to  Mrs.  Scott.  Finally,  in  May,  1903, 
after  the  death  of  the  decedent,  and  before  his  funeral,  the  proponent, 
acting  under  her  mother's  advice,  went  to  Mrs.  Scott  and  demanded 
of  her  a  package  of  securities  which  she  and  her  mother  apparently 
understood  had  been  left  for  her  by  the  decedent  among  his  papers, 
to  which  it  was  assumed  Mrs.  Scott  would  have  access — a  course 
which  would  be  unlikely  if  the  proponent  already  had  in  her  posses- 
sion a  valid  will  giving  her  the  entire  estate.  None  of  these  conversa- 
tions or  transactions  showing  the  attitude  of  the  proponent  and  her 
mother  toward  the  decedent  is  denied,  and,  in  view  of  this,  I  see  no 
reason  to  doubt  either  the  fact  of  their  occurrence,  or  the  purpose 
which  they  disclose,  tending  to  corroborate  the  contestants'  theory, 
and  indicating  an  entire  indifference,  particularly  on  the  part  of  pro- 
ponent's mother,  to  the  reproach  and  injury  which  the  daughter  was 
bound  to  suffer  in  execution  of  this  purpose. 

On  October  23,  1901,  the  date  of  the  first  will,  proponent's  visits 
to  Springside  had  continued  upward  of  four  years.  It  appears  that 
various  promises  of  gifts  had  been  made  to  her  by  decedent,  but  noth- 
ing very  tangible  had  been  done  to  make  them  effective.  The  pack- 
age of  securities  already  referred  to,  although  apparently  marked 
with  her  name  some  time  during  the  year  1900,  remained  in  decedent's 
possession  and  under  his  control.  Mrs.  Scott  was  still  decedent's  sole 
legatee  under  the  will  of  August  26,  1899.  A  few  days  prior  to  Octo- 
ber 23,  1901,  decedent  wrote  to  proponent,  asking  her  to  come  to 
Springside,  and  referred  to  some  jewelry  in  his  safe  as  an  inducement 
to  her  to  come.  She  came,  and  found  the  decedent  starting  on  one 
of  his  sprees.  It  appears  that  she  complained  of  it  to  Edward  Nino, 
saying  that  she  did  not  come  back  to  nurse  the  decedent ;  that  "he 
would  have  awful  sickness,  so  she  would  have  to  take  care  of  him." 

The  testimony  of  Edward  Nino,  if  true,  gives  the  history  of  the  origin 
and  production  of  the  alleged  will  of  October  23,  1901.  He  testified 
that  on  the  evening  of  October  23,  1901,  the  decedent,  proponent,  and 
himself  were  alone  in  the  decedent's  apartments  at  Springside;  that 
the  decedent  had  been  drinking,  and  that  he  "felt  so  good  in  a  frolic" ; 
'  tliat  he  called  to  Nino  to  bring  a  lamp  to  his  table,  saying,  *1  only  live 
another  night,  and  I  want  to  write  a  few  lines";  that  the  decedent 
took  a  pad  of  paper  from  the  drawer,  and  drew  up  and  signed  the  paper 
described  as  the  will  of  October  23,  1901;  that  no  other  person  was 
present  during  the  evening,  and  no  one  signed  the  paper  as  a  witness 
at  that  time.  This  was  between  9  and  10  o'clock.  Nino  further  tes- 
tified that  soon  after  the  paper  was  finished  he  undressed  the  decedent 
and  put  him  to  bed,  and  that  the  paper  was  left  lying  on  the  table,  and 
that  it  was  gone  in  the  morning.  He  also  testified  that  he  never  saw 
it  again  until  it  was  shown  him  upon  the  witness  stand  at  the  trial, 
when  he  identified  it  as  the  paper  drawn  on  that  occasion.  This  in- 
strument, when  produced  at  the  trial,  bore  the  names  of  Sarah  J.  Bell 
and  Helen  Burgess  Atkins,  written  under  the  word  "Witnesses." 
This  evidence  of  Nino  on  this  point  is  corroborated  in  several  ways: 
First,  it  is  evident  that  the  decedent  was  on  one  of  his  sprees  on 
that  occasion,  for  a  few  days  later,  on  October  29th,  he  collapsed 
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physically,  as  the  result  of  his  continued  drinking,  and  Dr.  Brown 
was  called  to  attend  him;  secondly,  the  paper  itself,  aside  from  tlie 
names  of  the  witnesses,  is  in  conformity  with  the  description  given  by 
Nino  of  the  paper  drawn  at  Springside  on  the  night  of  October  23d. 
It  is  also  conceded  that  the  paper  has  been  in  the  possession  of  pro- 
ponent ever  since  its  date.  The  two  witnesses  testified  that  on  that 
night,  "after  dark,"  the  decedent  came  to  the  Bell  house,  and  that  they 
there  witnessed  the  paper  in  the  presence  of  the  decedent  and  of  pro- 
ponent. Mrs.  Bell  testified  that  the  paper  was  all  drawn,  but  the  sig- 
nature, when  the  decedent  brought  it  to  the  house,  and  that  he  signed 
it  there  in  her  presence.  I  may  say  further,  in  passing,  that  I  think 
the  paper  itself  convicts  the  witness  of  error  upon  this  point.  It  is 
quite  obvious  that  so  much  of  the  paper  as  is  in  the  decedent's  handwrit- 
ing, including  the  signature  and  the  word  "Witnesses,"  was  all  written 
in  one  ink  and  at  one  sitting.  It  is  equally  apparent,  I  think,  that  the 
names  of  the  witnesses  were  written  in  a  different  ink.  In  this  re- 
spect, as  already  noticed,  the  paper  itself  corroborates  the  testimony  of 
Nino  that  the  entire  writing,  excepting  the  witnesses'  names,  was  done 
at  one  time  and  place.  That  this  place  was  Springside,  and  not  in  the 
Bell  house,  is  indicated  both  by  Mrs.  Bell's  own  testimony,  and  by 
the  word  "Springside"  written  at  the  top  of  the  page. 

But  beyond  all  this,  I  am  constrained  to  beUeve  that  the  evidence 
further  shows  that  Helen  Atkins,  the  other  witness  to  this  paper,  was 
not  in  Auburn  at  or  near  the  date  of  its  alleged  execution,  but  was  then 
in  Chicago,  where  she  was  living  with  her  husband  and  infant  child. 
The  evidence  upon  this  point  is  voluminous  and  conflicting,  but,  I 
believe,  if  carefully  examined,  will  remove  any  doubt  as  to  the  truth 
in  the  matter.  It  is  conceded  that  Mrs.  Atkins,  who  was  mamed 
in  June,  1900,  went  to  Chicago  to  live  about  September,  1,  1901,  and 
that,  from  October  19th  of  that  year  until  some  time  in  April,  1902, 
her  home  was  in  the  Wadeford  Apartment  House,  at  No.  15  Elaine 
place  in  that  city.  It  is  also  conceded  that  in  April,  1902,  she  returned 
to  Auburn,  where  she  remained  several  months  at  her  mother's  house. 
In  addition  to  this  visit,  she  testified  that  she  came  to  Auburn  about 
October  22,  1901,  with  her  infant  child,  returning  about  October  28th. 
It  was  during  this  visit,  she  testified,  that  the  first  will  was  witnessed, 
A  number  of  witnesses  have  testified  that  they  saw  Mrs.  Atkins  in 
Auburn  at  or  about  the  time  in  question.  Most  of  these  witnesses, 
I  believe,  gave  their  testimony  in  good  faith ;  but  the  evidence  as  a 
whole,  including  some  very  significant  proof  furnished  by  Mrs.  Atkins 
and  her  husband,  convinces  me  that  she  could  not  have  been  in  Auburn 
then,  and  that  these  witnesses  have  made  the  not  uncommon  mistake 
of  endeavoring  to  fix  the  date  of  a  past  event  without  accurate  data. 
It  is  easier  to  explain  how  such  witnesses,  in  trying  to  fix  the  date  of  a 
casual  meeting  with  an  acquaintance,  occurring  18  months  to  3  years 
before  the  trial,  might  honestly  confuse  October,  1901,  with  October, 
1900,  or  with  April,  1902,  than  it  is  to  escape  certain  definite  and 
precise  evidence,  oral  and  documentary,  which  locates  Mrs.  Atkins  in 
Chicago  at  the  time  in  question.  This  evidence  comes  from  four  in- 
dependent sources,  and  is  of  such  character  as  to  force  conviction  of 
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the  truth  in  the  matter.  First.  Mrs.  Smith,  widow  of  the  Atkins' 
Chicago  physician,  who  produced  her  husband's  visiting  list,  showing 
almost  daily  visits  to  the  Atkins  family  at  their  rooms  in  the  Wadeford 
Flats  during  the  time  Mrs.  Atkins  claimed  to  be  in  Auburn  with  her 
infant  child,  and  testified  that  she  personally  drove  with  her  husband 
on  some  visits,  and  that  she  was  present  when  David  F.  Atkins  settled 
the  account  for  them.  Second.  Mrs.  McDonald,  occupant  of  a  neigh- 
boring flat  in  the  Wadeford  building,  who  became  acquainted  with  Airs. 
Atkins  soon  after  she  moved  in  on  October  19th,  testified  that,  she 
saw  Mrs.  Atkins  almost  daily  until  the  following  April;  knew  that 
Mrs.  Atkins'  baby  was  very  ill,  and  that  the  doctor  was  making  fre- 
quent visits  during  the  disputed  period.  Third.  Bessie  Hancock,  a 
young  woman,  maid  to  Mrs.  McDonald,  who  stayed  with  Mrs.  Atkins 
on  two  successive  nights  in  October,  1901,  when  Mr.  Atkins  was  on  a 
business  trip  to  Nebraska  City,  and  who  testified  that  the  rooms  were 
still  in  confusion  from  the  recent  moving,  and  that  the  child  was  so 
ill  that  Mrs.  Atkins  was  up  with  him  during  most  of  the  night.  Fourth. 
Admissions  by  both  Mr.  and  Mrs.  Atkins  that  the  child  was  so  ill  in 
October,  1901,  that  Dr.  Smith  made  "three  or  four"  visits  to  him  be- 
tween October  19th,  when  they  moved  into  the  flat,  and  October  21st, 
the  date  of  Mrs.  Aticins'  alleged  departure  for  Auburn,  and  that  Mrs. 
McDonald's  maid  did  stay  two  successive  nights  with  Mrs.  Atkins  soon 
after  they  moved  into  the  flat,  while  her  husband  was  away  on  business. 
Other  testimony  given  by  the  Atkinses  points  to  the  fact,  I  think,  that 
the  time  when  the  maid  stayed  with  Mrs.  Atkins  was  while  Mr. 
Atkins  was  gone  to  Nebraska  City.  It  is  conceded  that  this  trip  in- 
volved the  nights  of  October  24th  and  25th,  and  it  would  seem  that 
Mrs.  Atkins  is  conclusively  shown  to  have  been  in  Chicago  in  attendance 
upon  her  sick  child  on  two  of  the  nights  when  she  claims  to  have  been 
in  Auburn.  In  the  evidence  furnished  by  the  Atkinses  should  also  be 
noticed  certain  entries  in  the  expense  account  of  David  F.  Atkins. 
Some  of  these  entries  plainly  show  that  they  have  been  written  over 
erasures,  and  while  this  may  not  be  conclusive,  or  might,  perhaps,  be 
explained,  nevertheless  no  satisfactory  explanation  was  given;  and 
there  are  other  entries  which  show  the  purchase  of  articles,  including 
medicine  and  household  articles,  tending  to  confirm  the  theory  of  the 
child's  illness  and  of  Mrs,  Atkins'  presence  in  Chicago  on  the  dates 
named — 3,  conclusion  which  I  feel  constrained  to  reach. 

If  Mrs.  Atkins  was  in  Chicago,  and  the  decedent  and  proponent 
at  Springside,  on  October  23,  1901,  of  course  the  testimony  of  Mrs. 
Bell  and  Mrs.  Atkins  concerning  the  execution  of  the  will  of  that 
date  at  the  Bell  house  cannot  be  true ;  and  the  presence  of  the  paper 
itself  in  the  case,  instead  of  being  evidence  of  the  testator's  purpose, 
inveighs  strongly  against  the  proponent's  case.  If  this  conclusion  is 
correct,  its  importance  to  the  history  of  the  case  cannot  be  misunder- 
stood. It  stamps  the  motives  and  conduct  of  the  parties  most  inter- 
ested in  the  will  oflFered  for  probate,  and  prepares  the  mind  for  the 
conclusion,  already  reached  by  an  independent  process,  that  the 
signature  to  that  instrument  is  a  forgery.  It  tends  to  explain  the 
origin  of  that  instrument  without  intent  to  execute  it  on  the  part  of 
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the  decedent,  while  the  mere  existence  of  the  second  will  would  sig- 
nify that  the  decedent  did  not  deem  or  consider  that  the  first  will  was 
in  force  or  effect. 

Assuming  the  honest  execution  of  the  will  of  October  23,  1901, 
there  was  no  reason  for  making  or  even  drafting  the  will  of  May  26, 
1902.  According  to  proponent's  theory,  the  existence  of  the  earlier 
will  was  known  to  her,  and  the  will  itself  was  in  her  possession.  The 
two  instruments  are  precisely  identical  in  legal  effect.  They  are 
dated  only  six  months  apart.  If  the  first  one  was  valid,  there  was  no 
occasion  for  the  second,  and  it  is  hardly  probable  either  that  the  pro- 
ponent should  have  suggested,  or  that  the  decedent  should  have 
drafted  the  second  will  if  the  first  had  been  actually  and  honestly 
executed. 

With  the  knowledge  of  the  type  of  man  decedent  was,  it  is  not 
necessary  to  determine  whether  or  not  he  had  any  notion  of  execut- 
ing the  last  will.  He  was  almost  constantly  under  a  greater  or  less 
exhilaration  of  drink,  and  the  evidence  shows  that  he  was  lavish  in 
promises  as  to  the  disposition  of  portions  of  his  property  to  different 
persons,  and  which  promises  he  does  not  seem  to  have  ever  carried 
out.  It  may  be  that  when  the  last  will  was  written  there  was  an  in- 
definite purpose  on  the  part  of  the  decedent  to  execute  it — a  purpose 
which  was  abandoned  upon  later  reflection.  On  the  other  hand,  it 
may  be  that  the  decedent  never  intended  to  execute  the  will  at  all. 
Either  view  is  not  inconsistent  with  the  claim  of  forgery.  These  are 
questions  which  I  do  not  deem  it  material  to  decide.  I  am  satisfied, 
first,  that  the  signature  to  the  will  offered  for  probate  is  not  genu- 
ine ;  and,  second,  that  the  conduct  of  proponent  and  her  mother  for 
nearly  five  years  prior  to  its  date  indicates  a  plan  or  conspiracy  of 
which  the  forgery  is  a  natural  result.  Beyond  that  it  is  not  necessary 
to  go.  Nor  have  the  attitude  and  appearance  of  the  parties  most  in- 
terested tended  to  allay  the  suspicions  created  by  the  evidence.  There 
have  been  some  facts  in  the  case  necessarily  within  the  knowledge  of 
proponent,  affecting  her  reputation  and  pecuniary  interest,  as  to 
which  she  would  have  been  competent  to  testify.  The  fact  that  she 
has  seen  fit  not  to  go  upon  the  stand  and  do  this  necessarily  creates 
the  unfavorable  inference  which  the  rules  of  law  and  of  common  sense 
both  impute  to  such  silence. 

The  appearance  of  proponent's  mother  and  sister  as  witnesses  was 
not  favorable  to  a  belief  of  the  truth  of  their  testimony,  while  the 
other  subscribing  witness,  Marshall,  seems  to  have  made  many  state- 
ments regarding  the  will  of  May  26,  1902,  which  are  conflicting  with 
his  testimony,  and  his  value  as  a  witness  is  consequently  materially 
impaired.  Such  of  these  statements  as  occurred  before  the  trial  were 
made  to  men  whose  standing  and  integrity  have  not  been  questioned. 

As  to  the  declarations  of  the  decedent  concerning  the  disposition  of 
his  property,  and  upon  which  proponent  places  much  stress,  counsel 
for  proponent  has  stated  the  rule  correctly — ^that  such  declarations 
are  of  doubtful  value.  They  cannot  be  accepted  as  controlling  proof 
of  the  fact  which  they  purport  to  recite.  The  narrative  of  a  witness 
of  his  conversation  with  a  person  since  deceased  is  termed,  in  justice, 
the  weakest  of  all  evidence.    He  testifies  without  any  possibility  of 
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refutation  by  the  person  whose  alleged  statements  he  repeats.  Testi- 
mony as  to  declarations  of  a  deceased  person  should  undoubtedly 
be  disregarded  upon  the  least  conflict  with  the  probabilities  of  the 
case.  This  does  not  necessarily  imply  that  the  witness  relating  the 
declarations  is  testifying  falsely,  but,  either  from  lack  of  memory  or 
misunderstanding,  he  may  be  giving  an  entirely  erroneous  construc- 
tion to  the  declarations.  So  Aiat  when  this  testimony  conflicts,  as  it 
does  in  this  case,  with  stronger  and  more  convincing  evidence,  direct 
or  circumstantial,  the  court  must  disregard  it.  The  testimony  as  to 
decedent's  declarations  given  by  the  witness  Fanning  well  illustrates 
the  usefulness  of  this  principle.  This  witness  may  have  confused  his 
own  ideas  of  what  the  decedent  ought  to  do  for  the  proponent  with 
the  decedent's  various  alternative  plans  upon  that  subject.  Besides, 
there  seems  to  be  some  conflict  between  his  testimony  upon  the  stand 
and  his  version  of  these  declarations  given  by  him  to  the  witness 
Seward.  Indeed,  considering  those  declarations  as  a  whole,  they 
seem  to  show  a  rather  insistent  purpose  to  provide  for  proponent  by 
securities  or  notes,  rather  than  by  will,  and  this  view  is  greatly 
strengthened  by  the  existence  of  the  note  for  $10,000  made  in  Febru- 
ary, 1903,  and  delivered  to  proponent  several  months  after  the  date 
of  the  will  propounded. 

It  seems  that  there  was  some  conversation  between  the  decedent 
and  the  witness  Fanning  on  this  subject  as  early  as  the  year  1899, 
and  they  had  a  number  of  conversations  about  it  afterward.  The 
gist  of  these  conversations  was,  I  think,  that  the  decedent  desired  to 
provide  for  the  proponent  either  by  a  gift  of  stocks,  or  by  notes, 
rather  than  by  will,  and  in  accordance  with  that  purpose  there  was 
found  in  his  box  at  the  Fay  Bank  a  package  of  securities  marked  with 
the  proponent's  name.  I  have  already  referred  to  the  fact  that  the 
proponent,  upon  her  mother's  advice,  demanded  these  securities  of 
Mrs.  Scott  after  the  decedent's  death  and  before  his  funeral,  and  the 
evidence  shows  that  within  a  day  or  two  of  this  demand  the  witness 
Marshall  made  a  statement  that  the  proponent  was  well  provided 
for;  explaining  that  in  case  of  the  decedent's  death  she  was  to  go  to 
Mrs.  Scott  for  a  package  of  securities  which  the  decedent  left  for  her. 
It  is  clear,  therefore,  that  the  decedent  at  one  time  entertained  the 
idea  of  making  the  provision  by  gift  of  stocks.  The  testimony  of 
Fanning  indicates  that  the  decedent  held  to  this  plan  with  some  firm- 
ness, while  the  proponent,  Mrs.  Bell,  and  Marshall  all  apparently  ex- 
pected, down  to  the  time  of  decedent's  death,  at  least,  that  the  plan 
was  to  be  carried  out.  They  also  seemed  to  understand  that  Mrs. 
Scott  was  to  represent  decedent's  estate.  In  fact,  she  was  the  sole 
beneficiary  a'nd  executrix  under  the  will  of  August  26,  1899,  already 
referred  to.  The  proponent  did  not  succeed  in  getting  possession  of 
the  securities,  and  subsequently  placed  the  two  wills  in  the  possession 
of  her  counsel,  who  afterward  offered  the  later  will  for  probate  in  this 
proceeding. 

But  these  are  not  the  only  provisions  which  the  proponent  claims 
the  decedent  made  for  her.  She  also  claims  to  hold  two  notes  made 
by  him— one  for  $1,000,  dated  May  12,  1899,  and  the  other  for  $10,- 
000,  dated  February  24,  1903,  already  referred  to.    The  proponent 
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declined  to  produce  the  notes  at  the  trial,  although  requested  to  do 
so  by  the  contestants,  but  she  conceded  the  dates  and  amounts.  It 
seems  reasonably  certain  that  the  decedent  intended  to  provide  for 
the  proponent  by  gift  of  stocks  or  notes  or  both.  At  any  rate,  the  gift 
of  the  last  note  in  February,  1903,  is  strongly  suggestive  that  he  did 
not  understand  or  intend  that  she  was  already  in  possession  of  a  valid 
will  made  nine  months  before,  giving  hfer  his  entire  property. 

I  have  not  been  unmindful  of  the  suggestion  of  counsel  that  the 
court  should  hesitate  before  pronouncing  against  the  genuineness  of 
the  signature,  as  it  would  impute  to  some  person  (presumably  some 
of  the  interested  parties)  the  commission  of  the  crime  of  forgery; 
and  the  task  of  reviewing  and  considering  this  case  has  been  an  un- 
pleasant one  in  this  regard,  because  this  question  was  necessarily  fore- 
most. But  this  question,  like  any  other,  must  be  determined  in  ac- 
cordance with  the  evidence,  and  I  think  there  is  no  possible  view  of 
that  evidence  which  brings  the  proponent's  case  within  the  decisions 
and  statutes  of  this  state  in  probate  cases.  Thus  in  Tarrant  v.  Ware, 
supra,  the  Court  of  Appeals  stated  the  rule  as  follows  (although  ad- 
mitting the  will  to  probate) : 

"If,  on  examining  all  the  witnesses,  and  considering  the  attending  drcom- 
Btanees,  a  reasonable  doubt  remains  whether  one  or  more  of  the  directions 
of  the  statute  have  not  been  omitted,  probate  must  be  denied,  although  it  may 
be  probable  that  the  paper  expresses  tte  testator's  intention." 

And  in  Rowland  v.  Taylor,  supra,  which,  like  this,  was  a  case  of 
forgery,  the  same  court  held  that,  "if  the  proof  comes  short  of  con- 
viction, probate  must  be  denied."  In  the  latter  case  the  decree  of  the 
Surrogate's  Court  admitting  the  will  to  probate  was  reversed  by  the 
Court  of  Appeals  on  the  ground  that,  while  the  evidence  was  not  suf- 
ficient to  satisfy  the  court  that  the  will  was  a  forgery,  it  was  not,  on 
the  other  hand,  sufficient  to  convince  the  court  of  its  genuineness. 
The  same  principle  is  incorporated  in  our  statutes : 

"Before  admitting  a  will  to  probate,  the  surrogate  must  inquire  particularly 
into  all  the  facts  and  circumstances,  and  must  be  satisfied  of  the  genuineness 
of  the  will,  and  validity  of  its  execution."    CJode  Civ.  Proc,  S  2622. 

To  grant  a  decree  admitting  the  will  to  probate  in  this  case  would 
be  a  violation  of  this  rule,  in  view  of  the  conclusions  which  I  have 
been  compelled  to  draw  from  the  evidence,  and  in  view  of  the  several 
suspicious  circumstances  to  which  I  have  referred. 

I  have,  perhaps,  expressed  my  views  more  at  length  than  is  neces- 
sary to  a  decision  of  the  case ;  but  the  questions  at  issue  are  important 
and  complicated,  the  amount  involved  is  large,  and  the  evidence 
voluminous  and  conflicting.  I  have  given  to  all  the  evidence  and  the 
exhaustive  briefs  of  counsel  prolonged  and  careful  study,  and  I  can 
see  no  escape  from  the  conclusion  which  I  have  reached.  Probate 
must  be  denied.  A  decree  embodying  these  conclusions  may  be  en- 
tered on  two  days'  notice,  with  costs  to  contestants  against  proponent 
to  be  taxed. 

Probate  denied. 
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(43  Misc.  Rep.  475.) 

In  re  WALKER'S  ESTATE. 

(Surrogate's  Ck)urt,  New  Tork  Ck>iiiit7.    April,  1904.) 

1.  EZECITTOBS   AND   ADMINISTBATOBS— SALS    OF    DbCEDBNT'B    BsTATB— APPOINT- 
MENT OF  REFEBES. 

The  surrogate  can,  under  CJode  Civ.  Proc.  S  2646,  appoint  a  referee  In 
proceedings  for  the  sale  of  decedent's  real  estate,  to  take  and  report  the 
evidence,  with  his  opinion  thereon. 

In  the  Matter  of  the  Estate  of  Jeannette  M.  Walker.  Order  of  ref- 
erence in  proceedings  to  dispose  of  real  estate  for  the  payment  of  debts. 
Case  remitted. 

Lockwood  &  Hill,  for  administratrix. 
Gilbert  W.  Minor,  for  Robert  Walker  et  aL 
James  E.  Kelly,  special  guardian. 

FITZGERALD,  S.  The  order  of  reference  made  in  this  matter, 
which  is  a  proceeding  to  dispose  of  real  estate  for  the  payment  of  de- 
cedent's debts,  is  in  effect  an  order  which  requires  the  referee  to  take 
and  report  the  evidence  upon  the  facts,  with  his  opinion  thereon.  Of 
the  power  of  the  court  to  make  such  order,  under  the  authorization 
given  to  the  surrogate,  by  section  2546  of  the  Code  of  Civil  Proce- 
dure, to  appoint  a  referee  "to  take  and  report  to  the  surrogate  the  ev- 
idence upon  the  facts,"  there  can  be  no  doubt.  Matter  of  Ferrigan 
42  App.  Div.  1,  58  N.  Y.  Supp.  920,  affirmed  160  N.  Y.  689,  55 
N.  E.  1095 ;  Matter  of  Pearsall  (Sup.)  4  N.  Y.  Supp.  365 ;  Matter  of 
Hale,  45  App.  Div.  579,  61  N.  Y.  Supp.  596.  Section  2546  also  em- 
powers the  surrogate  to  appoint  a  referee  to  take  and  report  the  evi- 
dence "upon  a  specific  question  of  fact ;  to  examine  an  account  ren- 
dered; to  hear  and  determine  all  questions,  arising  upon  the  settle- 
ment of  such  an  account,  which  the  surrogate  has  power  to  deter- 
mine" ;  and  further  declares  that  "such  a  referee  has  the  same  power 
*  ♦  *  as  a  referee  appointed  by  the  Supreme  Court,  for  the  trial  of 
an  issue  of  fact  in  an  action."  The  most  cursory  examination  of  this 
language  suffices  to  show  that  it  is  not  confined  in  its  application  to 
referees  appointed  in  any  one  of  the  classes  of  reference  specified,  but 
applies  to  each  and  all  of  them.  Matter  of  Russell,  3  Dem#  Sur.  377, 
378 ;  Matter  of  Leffingwell,  30  Hun,  530.  This  being  so,  it  is  obvious 
that  the  referee  appointed  in  this  proceeding  has  the  same  power  to 
pass  upon  questions  of  the  admissibility  or  exclusion  of  evidence  as 
a  referee  appointed  by  the  Supreme  Court  to  try  an  issu^  of  fact  in 
an  action.  See  Matter  of  Allemann,  1  Con.  Sur.  441,  5  N.  Y.  Supp. 
196. 

This  matter  is  remitted  to  the  referee  to  make  such  rulings  as  may 
be  proper  in  the  premises.    Decreed  accordingly. 
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(43  Misc.  Rep.  476.) 

In  r«  RYDER. 

(Surrogate's  Court,  Putnam  County.    April,  1904.) 

1.  Wills— Construction. 

A  will  bequeathed  to  testator's  daughter  a  certain  sum,  to  be  Invested 
by  the  executors,  and  certain  payments  made  from  the  income  to  the 
widow  for  the  support  of  the  daughter  until  she  attained  her  majority, 
after  which  she  was  to  receive  the  income  of  the  fund  and  of  the  ac- 
cumulated surplus  until  her  marriage,  when  the  principal  and  accrued 
Interest  was  to  be  paid  to  her.  It  was  provided  that,  if  the  daughter 
should  die,  leaving  no  children,  the  fund  and  interest  should  pass  to  other 
parties.  The  daughter  died  after  testator,  before  majority,  and  without 
Issue.  Heldf  that  the  death  of  the  daughter  referred  to  was  her  death 
after  that  of  the  testator,  so  that  she  took  a  conditional  fee,  the  persons 
entitled  to  take  on  death  of  the  daughter  without  issue  taking  a  contingent 
interest,  not  vesting  until  the  happening  of  the  contingency,  upoo  which 
they,  and  not  the  personal  representatives  of  the  daughter,  were  entitled 
to  the  fund  and  its  accumulations. 

Judicial  settlement  of  the  accounts  of  Hillyer  Ryder,  as  trustee,  etc., 
under  the  will  of  James  S.  Vail,  deceased.    Decree  rendered. 

R.  E.  Doolittle  (Welton  C.  Percy,  of  counsel),  for  Georgianna  Vail 
individually  and  as  executrix  of  Martha  E.  Vail,  deceased. 

William  G.  McCready,  for  Lucretia  M.  Worth  and  Nettie  V.  Shrive* 

Clayton  Ryder,  for  trustee. 

Henry  W.  Wiggins,  for  State  Comptroller. 

George  E.  Anderson^  for  Henry  B.  Ketchum. 

SOUTHARD,  S.  The  proceedings  which  are  before  this  court 
in  the  estate  of  James  S.  Vail,  deceased,  are  subdivided  into  three 
separate  motions  for  various  reliefs,  and  arise  upon  the  filing  by  the 
trustee  of  his  accounts,  and  upon  an  application  for  a  judicial  settle- 
ment thereof,  and  in  which  proceedings  tiie  executrix  of  the  last  will  and 
testament  of  Martha  Elizabeth  Vail,  a  minor,  deceased,  objecting  to 
the  passing  and  settlement  of  the  accounts  and  distribution  of  the  fund 
therein,  claims  the  whole  of  said  original  fund,  which,  at  the  time  of  the 
probate  of  the  will  of  James  S.  Vail,  amounted  to  $60,000,  and  the  sub- 
sequent iijcome  and  increase  thereon,  amounting  to  $10,647.99. 

In  the  course  of  the  administration  of  the  estate  by  the  trustee,  at 
the  death  of  Martha  Elizabeth  Vail,  which  occurred  on  October  30, 
1903,  in  Westchester  county,  N.  Y,,  she  not  having  reached  the  age  of  21 
years,  and  never  having  been  married,  and  never  having  had  any  issue 
of  her  body,  and  who  would  have  become  21  years  of  age  on  September 
29,  1904,  an  application  was  made  to  this  court  for  an  order  directing 
the  assessment  and  taxation  of  the  transfer  tax  upon  the  estate  which 
passed  at  the  date  of  the  death  of  said  Martha  Elizabeth  Vail,  and 
not  at  the  death  of  James  S.  Vail.  Upon  the  hearing  before  the  surro- 
gate an  appeal  was  taken  from  the  order  assessing  the  transfer  tax  on 
the  fund  and  its  accumulations  to  Henry  S.  Ketchum,  Lucretia  M. 
Worth,  and  Nettie  V.  Shrive,  such  appeal  having  been  taken  by  the 
executrix  of  the  last  will  and  testament  of  said  Martha  Elizabeth  Vail. 
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In  the  proceedings  there  was  also  a  petition  and  order  to  show  cause, 
made  on  behalf  of  Georgianna  L.  Vail,  said  executrix,  why  certain 
paragraphs  in  the  decree  in  this  court,  made  and  entered  on  the  26th 
day  of  September,  1895,  settling  the  executor's  accounts  herein,  should 
not  be  stricken  from  said  decree.  Objections  were  also  filed  to  the 
trustee's  accounts  by  Georgianna  L.  Vail,  widow  of  James  S.  Vail, 
personally  and  as  such  executrix,  upon  the  ground  that  Martha  Eliza- 
beth Vail,  having  survived  the  testator,  became  and  was  vested  with 
the  fund  of  $50,000  mentioned  and  provided  for  in  the  second  para- 
graph of  decedent's  will. 
The  second  clause  of  the  will  of  James  S.  Vail  is  as  follows : 

"Second.  I  give,  deviae  and  bequeath  unto  my  beloved  daughter  Martha 
Elizabeth  Vail  the  sum  of  fifty  thousand  dollars  ($50,000)  and  I  hereby  order 
and  direct  my  executors  or  the  survivor  of  them  to  invest  the  same  in  Mort- 
gages on  Real  Estate  or  Rail  Road  bonds  that  pay  their  interest  or  other  good 
flecurities  and  savings  banks  and  out  of  the  interest  and  income  arising  there- 
from to  pay  to  my  beloved  wife  Georgianna  L.  Vail  the  sum  of  Seven  hundred 
dollars  ($700)  each  year  (in  semi  annual  payments)  for  the  education  and  sup- 
port of  my  said  Daughter  Martha  Elizabeth  Vail  until  she  arrives  at  the  age 
of  ten  years ;  and  after  my  beloved  daughter  Martha  Elizabeth  Vail  arrives 
at  the  age  of  ten  years  I  hereby  order  and  direct  my  Executors  to  pay  to  my 
beloved  wife  Georgianna  L.  Vail,  the  sum  of  one  thousand  dollars  ($1,000)  each 
year  in  semi  annual  payments  for  the  support  and  education  of  my  said 
Daughter  Martha  Elizabeth  Vail  until  she  arrives  at  the  age  of  fifteen  years  ^« 
and  after  my  beloved  Daughter  Martha  Elizabeth  Vail  arrives  at  the  age  of 
fifteen  years  I  hereby  order  and  direct  my  executors  to  pay  to  'my  beloved 
wife  Georgianna  L.  Vail  the  sum  of  fifteen  hundred  dollars  ($1,500)  each  year 
in  semi  annual  payments  for  the  support  and  education  of  my  said  Daughter 
Martha  Elizabeth  Vail,  until  she  arrives  at  the  age  of  twenty  one  years,  and 
I  direct  and  require  that  the  said  sums  herein  directed  to  be  applied  for  the 
support  and  education  of  my  said  Daughter  Martha  be  used  for  that  purpose 
and  no  other,  and  I  also  require  that  my  said  Daughter  be  educated  at  the 
Drews  Ladies  Seminary  at  Carmel  N.  Y.  or  at  the  Vassar  Ck)llege  in  the  City 
of  Poughkeepsie,  Dutchess  County,  N.  Y.,  I  also  require  that  my  said  daughter 
shall  reside  in  the  village  of  Carmel.  Putnam  County  N.  Y.  during  her  minor- 
ity, except  at  such  times  that  she  shall  be  absent  therefrom  at  school  as  herein 
directed.  And  after  my  said  Daughter  Martha  shall  attain  the  age  of  twenty 
one  years,  I  direct  my  executors  to  pay  the  income  and  interest  of  the  said 
fifty  thousand  dollars,  together  with  the  interest  and  income  on  such  portions 
of  the  income  of  said  fifty  thousand  dollars,  not  paid  over  for  the  support 
and  education  of  my  said  Daughter  as  herein  directed,  to  my  said  Daughter 
Martha  (semi-annually)  until  such  time  as  my  said  daughter  Martha  shall 
have  married  and  shall  have  a  child  or  children  of  her  own  (living)  when  the 
principal  and  all  interest  accrued  on  the  said  fifty  thousand  dollars  (not  ex- 
pended or  paid  over  as  herein  directed)  is  to  be  paid  over  to  my  beloved 
daughter  Martha  Elizabeth  Vail.  But  if  my  beloved  daughter  Martha  shall 
die  without  leaving  a  child  or  children  of  her  own  body,  then  and  in  that 
case  I  order  and  direct  my  executors  to  divide  said  fifty  thousand  dollars  and 
all  accumulations  of  interest  thereon  not  expended  and  paid  over  as  herein- 
before directed,  into  two  equal  shares  one  of  said  shares  I  direct  my  executors 
to  invest  in  bond  and  mortgage  on  Real  Estate  or  Rail  Road  bonds  that  pay 
their  interest  or  other  good  securities  and  savings  banks  and  to  pay  the  in- 
terest and  income  arising  therefrom  to  my  daughter  Georgianna  Ketchum. 
yearly,  during  her  natural  life  and  at  her  decease  I  give  and  bequeath  said 
principal  sum  directed  to  be  invested  for  her  benefit  to  her  children,  share  and 
share  alike,  and  the  other  of  said  shares  I  direct  my  executors  to  invest  on 
bond  and  mortgage  on  Real  Estate  or  Rail  Road  bonds  that  pay  their  Interest 
or  other  good  securities  and  savings  banks  and  to  pay  the  interest  and  income 
arising  therefrom  tp  my  Daughter  Lucretla  M.  Worth,  yearly,  during  her 
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natural  life,  and  at  her  decease  I  give,  devise  and  bequeath  said  principal  snni 
directed  to  be  Invested  for  her  benefit  to  her  children  share  and  share  alike.*' 

There  are,  therefore,  involved  in  this  proceeding  the  three  separate 
reliefs  asked  for,  all  of  which  of  them  depend  upon  the  ruling  of  this 
court  as  to  the  construction  of  said  second  clause  of  decedent's  will, 
and  upon  that  decision  rests  the  conclusion  of  the  court  as  to  the  proper 
determination  of  the  order  to  show  cause  and  of  the  appeal  from  the 
order  of  the  surrogate  assessing  the  tax. 

The  clauses  in  the  decree  of  September  26,  1895,  and  §ought  to  be 
stricken  from  that  decree,  were  made,  as  this  court  believes,  upon  due 
notice  to  all  of  the  attorneys  for  the  several  parties  interested  herein, 
and  no  reason  has  been  shown  to  this  court  why  such  clauses  should 
be  stricken  from  that  decree.  That  relief  asked  for,  therefore,  in  so 
far  as  it  appertains  to  the  petition  and  order  to  show  cause,  is  denied. 
The  court  is  loth  to  interfere  with  the  said  estate  in  relation  to  a 
decree  not  clearly  shown  to  have  been  wrongfully  or  erroneously  made, 
where  the  decree  has  stood  for  nearly  10  years  in  the  present  form  in 
which  we  find  it,  and  under  which  the  trustee  has  acted  in  what  we 
must  conclude  was  entirely  good  faith,  and  under  which  Martha 
Elizabeth  Vail,  now  deceased,  has  been  paid  through  her  guardian, 
her  mother,  the  contestant  herein,  her  annuities,  as  provided  in  the 
second  clause  of  the  will  of  James  S.  Vail ;  and  as  all  parties  had  notice 
of  the  entry  of  that  decree  it  is  at  that  time  that  this  objection  should 
have  been  made,  if  any  there  might  have  been,  and  not  have  been  de- 
layed until  this  date,  aifter  the  trustee  has  been  acting  for  such  a  length 
of  time  under  it. 

The  next  point  is  the  construction  of  the  second  clause  in  the  will 
of  James  S.  Vail.  It  seems  clear  that  in  the  first  part  of  this  clause 
of  the  will  $50,000  is  given  to  Martha  Elizabeth  Vail,  but  it  is  provided 
that  the  executor  shall  invest  that  fund,  and  pay  portions  of  the  income, 
according  to  the  age  of  Martha  Elizabeth  Vail,  over  to  her  mother,  who 
shall  expend  the  same  for  the  support  and  education  of  the  minor: 
and  that  when  that  minor  marries  and  has  a  child  living  the  whole  fund 
and  its  accumulations  should  be  paid  to  said  Martha  Elizabeth  Vail, 
but,  if  she  does  not  marry,  and  dies  without  a  child  living,  the  whole 
fund  and  its  accumulations  is  given  by  the  second  clause  of  the  will  to 
other  legatees,  subject  to  the  life  interest  in  the  mother  of  each  of  said 
legatees.  The  question,  therefore,  naturally  arises,  does  this  clause 
give  to  the  daughter,  Martha  Elizabeth  Vail,  an  absolute  fee  in  the 
fund,  or  is  same  only  contingent  Upon  the  happening  of  a  certain  event? 
Although  the  fund  in  this  case  is  personal  property,  yet  the  definition 
under  the  real  property  law  applies  as  well  to  this  fund  as  to  real  estate : 

"A  future  estate  is  either  vested  or  continpent.  It  is  vested,  when  there  is 
a  person  in  being,  who  would  have  an  immediate  right  to  the  possession  of  the 
property,  on  the  determination  of  all  intermediate  or  precedent  estates.  It  is 
contingent  while  the  person  to  whom  or  the  event  on  which  it  Is  limited  to  take 
effect  remains  Uncertain."    Real  Prop.  Law  (Laws  1S96,  p.  504,  c.  547)  5  30. 

There  is  no  distinction  between  real  and  personal  property  on  the 
question  as  to  whether  a  future  estate  is  vested  or  contingent    In  the 
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construction  of  a  will  the  intention  of  the  testator  always  controls,  and 
the  whole  instrument  must  be  taken  together,  and  not  from  or  under 
any  particular  provision  or  clause  thereof,  nor  taken  by  itself.  It  is 
plain  from  the  will  that  the  testator  intended  to  have  his  daughter  prop- 
erly educated  and  supported,  a  fund  for  that  purpose  to  be  held  by  the 
trustee  until  she  attained  the  age  of  21  years.  Then  she  was  to  receive 
the  whole  income.  The  law  seems  to  be  well  settled  that  where  there 
is  a  bequest  to  a  person  absolutely,  and  in  case  of  his  death  without 
issue  to  another,  the  contingency  referred  to  is  his  death  in  the  life- 
time of  the  testator ;  but  this  rule  does  not  apply  when  a  point  of  time 
other  than  the  death  of  the  testator  is  mentioned  to  which  the  contin- 
gency can  be  referred,  or  where  another  provision  of  the  will  evinces 
a  contrary  intent ;  that  where  the  language  of  the  will  is  such  as  to  give 
a  fair  and  reasonable  ground  for  a  different  construction,  effect  will 
be  given  to  the  language  according  to  its  natural  import  as  referring 
to  the  death  happening  either  before  or  after  the  death  of  the  testator. 
Matter  of  Denton,  137  N.  Y.  433,  33  N.  E.  482 ;  Vanderzee  v.  Slinger- 
land,  103  N.  Y.  47,  8  N.  E.  247,  57  Am.  Rep.  701 ;  Mead  v.  Maben,  131 
N.  Y.  255 ;  30  N.  E.  98 ;  Wager  v.  Wager,  96  N.  Y.  164.  It  is  the 
plain  intention  of  the  testator  that  he  contemplated  the  income  from  the 
fund  which  he  provided  for  the  support  of  his  child  after  his  death, 
for  the  reason  that  until  he  died  the  fund  which  was  to  produce  this 
income,  which  could  be  accumulated,  could  not  be  in  existence,  or  there 
could  be  no  remainder  to  residuary  legatees  for  that  fund  until  after 
his  death.  This  court  is  therefore  of  the  opinion  that  the  words  "shall 
die  without  leaving  a  child  or  children  of  her  own  body"  referred  to  the 
death  of  Martha  Elizabeth  Vail  after  that  of  the  testator,  and  that  she 
took  a  conditional  fee  or  interest  in  the  property,  and  that  Henry  S. 
Ketchum,  Lucretia  M.  Worth,  and  Nettie  V.  Shrive  took  a  contingent 
interest  by  way  of  executory,  devise,  which,  upon  the  happening  of  the 
contingency  provided  for  in  this  will,  which  was  the  death  of  Martha 
Elizabeth  Vail  before  she  reached  the  age  of  21  years,  or  upon  her 
death  without  having  reached  that  age  without  having  been  married 
and  having  a  child  born  living  of  her  body,  was  converted  into  a  fee, 
and  therefore  this  fund  is  not  payable  to  the  executrix  of  Martha  Eliza- 
beth Vail,  but  to  those  other  persons  provided  for  as  residuary  legatees 
in  the  second  clause  of  said  will. 

In  this  connection  another  point  is  raised — that,  in  the  event  that  this 
will  is  so  construed  that  the  fund  is  given  to  Mrs.  Ketchum  and  Mrs. 
Worth  and  their  children,  there  still  remains  the  disposition  of  the  in- 
come accumulated,  and  that  the  accumulations  were  void,  as  against 
the  provisions  of  the  personal  property  law  (Laws  1897,  p.  507,  c.  417). 
It  is  provided  in  section  2  of  that  act  that  in  all  respects  other  than  time, 
limitations  of  future  or  contingent  interests  in  personal  'property  are 
subject  to  the  same  rules  prescribed  in  relation  to  future  estate  in  real 
property.  The  real  property  law  (Laws  1896,  p.  568,  c.  547,  §  51, 
siibd.  3,  and  section  63)  provides  that  when,  in  consequence  of  a  valid 
limitation  of  an  expectant  estate,  there  is  a  suspension  of  the  power  of 
alienation  or  of  the  ownership,  during  the  continuance  of  which  the 
rents  and  profits  are  undisposed  of,  and  no  valid  direction  for  their 
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accumulation  is  given,  such  rents  and  profits  shall  belong  to  the  persons 
presumptively  entitled  to  the  next  eventual  estate,  and  after  that,  if 
a  direction  for  accumulation  be  for  a  longer  term  than  during  the 
minority  of  the  beneficiaries,  it  shall  be  void  only  as  to  the  time  beyond 
such  minority.  It  therefore  follows  that  the  validity  of  the  trust  in  the 
principal,  or  the  gift  of  the  principal  after  the  death  of  the  first  ben- 
eficiary, is  not  affected.  Cochrane  v.  Schell,  140  N.  Y.  513,  35  N.  E. 
971;  Mills  v.  Husson,  140  N.  Y.  99,  35  N.  E.  422;  Barbour  v.  De 
Forest,  95  N.  Y.  13 ;  Garvey  v.  Union  Trust  Co.,  29  App.  Div.  513, 
52  N.  Y.  Supp.  260.  The  distribution  of  the  principal  should,  there- 
fore, follow  the  directions  of  the  will,  and  the  accumulated  income 
should  be  directed  to  be  paid  to  the  persons  entitled  to  the  next  eventual 
estate  in  the  principal. 

The  daughter,  Martha,  took  a  conditional  fee;  the  grandchildren 
took  a  contingent  interest  by  way  of  executory  devise.  There  was 
no  vesting,  and  could  be  none  except  upon  certain  contingencies.  The 
interests  of  these  grandchildren  did  not  become  a  vested  right  until 
after  the  death  of  Martha,  without  children,  without  having  been  mar- 
ried. Their  interest,  therefore,  did  not  pass  to  them  under  this  will 
until  the  happening  of  that  event,  which  was  in  October,  1903,  when 
Martha  Elizabeth  Vail  died  a  minor,  never  having  been  married,  and 
never  having  had  children  of  her  body  living;  and  at  that  date  the 
shares  and  interest  of  the  several  grandchildren  became  taxable  under 
the  transfer  tax. 

The  appeal  in  the  matter  of  the  assessment  of  the  transfer  tax  as- 
sessed upon  the  interests  of  Henry  S.  Ketchum,  Lucretia  M.  Worth, 
and  Nettie  V.  Shrive  is  hereby  dismissed.  An  order  should  be  accord- 
ingly entered  afiirming  the  assessment  of  that  tax  upon  tlie  several 
shares  and  interests  as  provided  in  the  decree  of  this  court  dated 
January  18,  1904. 

The  relief  asked  for  in  the  order  to  show  cause  heretofore  granted 
herein  is  denied. 

A  decree  should  be  made  settling  and  passing  the  accounts  of  the 
trustee  herein  as  the  same  are  filed,  no  valid  objections  having  been 
made  thereto ;  and  the  distribution  of  the  principal  fund  and  accumula- 
tions thereon  should  be  made  pursuant  to  the  provisions  of  the  second 
paragraph  of  the  will  of  James  S.  Vail,  deceased. 

The  order  hereinbefore  provided  for  should  be  made  upon  three  days* 
notice  to  the  parties  in  interest. 

Decreed  accordingly. 
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WHITE  ▼.  A.  W.  GRAY'S  SONS. 

(Supreme  Court,  Appellate  Division,  Third  Department    June  30,  1904.) 

L  Ck>NDmoNAL  SAL1&— Retakino  Pbopbbtt— Pxtbchass  FBICI&— Right  to  Rb- 

COVEB. 

Wliere  property  is  sold  on  condition  that  the  seller  has  the  right  to  re- 
take it  for  the  nonpayment  of  an  installment  of  the  purchase  price,  the 
absolute  retaking  of  the  property  by  the  seller  defeats  his  right  to  recover 
unpaid  installments. 

2LSAHE.  ' 

Where  property  is  sold  on  condition  that  the  seller  has  the  right  to  re- 
take it  for  the  nonpayment  of  an  installment  of  the  purchase  price,  the 
retaking  of  the  property  by  the  seller  as  trustee  for  the  buyer  entitles  the 
buyer  to  offset  the  value  of  the  property  against  the  balance  of  the  pur- 
chase price  remaining  unpaid  in  an  action  by  the  seller  to  enforce  payment 
thereof. 

Appeal  from  Trial  Term,  Clinton  County. 

Action  by  James  White  ag:ainst  A.  W.  Gray's  Sons.  From  a  judg- 
ment for  defendants,  and  an  order  denying  a  motion  for  a  new  trial, 
plaintiflF  appeals.    Reversed. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHESTER, 
and  HOUGHTON,  JJ. 

W.  H.  Dunn,  for  appellant. 

A.  W.  Boynton,  for  respondent 

HOUGHTON,  J.  The  plaintiff  purchased  a  threshing  machine 
from  the  defendant  upon  condition  that  the  machine  should  remain 
the  property  of  the  vendor  until  the  purchase  price,  payable  in  install- 
ments, and  represented  by  promissory  notes,  should  be  fully  paid. 
Upon  the  execution  of  the  contract  and  delivery  of  the  machine  to  the 
plaintiflF,  a  portion  of  the  purchase  price  was  paid,  and  four  promis- 
sory notes  of  $55  each,  due  at  various  times,  were  delivered  to  the  de- 
fendant. Prior  to  the  commencement  of  this  action  the  plaintiff  paid 
the  one  first  becoming  due,  with  interest.  The  plaintiff  claims  that  it 
was  a  part  of  his  contract  of  purchase  that  the  defendant  should  keep 
on  hand  in  his  vicinity  parts  of  the  machine  for  the  purpose  of  repairs, 
and  that  because  of  breach  thereof  he  was  deprived  of  the  profits  of  a 
threshing  season.  The  action  was  commenced  in  justice's  court  to 
recover  such  damages.  The  defendant  set  up  by  way  of  counterclaim 
two  of  the  notes,  which  were  then  due.  The  plaintiff  obtained  judg- 
ment, whereupon  the  defendant  appealed  to  the  County  Court  for  a 
new  trial,  on  which  the  plaintiff  was  nonsuited  as  to  his  cause  of  action, 
and  a  judgment  was  directed  against  him  on  the  counterclaim  for  the 
amount  due  on  the  notes. 

Without  passing  upon  the  question  as  to  whether  or  not  the  plain- 
tiff has  any  right  of  action  on  his  alleged  claim,  we  think  the  judgment 
must  be  reversed  because  of  an  error  in  the  rejection  of  evidence. 
The  plaintiff  offered  to,  show,  for  the  purpose  of  defeating  the  notes, 
that  the  defendant  had  taken  possession  of  the  machine,  which,  under 
objection,  was  excluded.  This  was  manifest  error.  Under  its  contract 
the  defendant  had  the  right,  in  case  of  nonpayment,  to  retake  the  prop- 
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erty.  The  plaintiff  had  a  right  to  show  how  and  under  what  circum- 
stances it  was  retaken.  If  absolute,  because  it  belonged  to  the  defend- 
ant, there  could  be  no  recovery  for  the  full  purchase  price.  A  vendor 
under  a  conditional  sale  cannot  have  both  the  property  and  the  pur- 
chase price.  Where  he  has  elected  to  retake  the  property  absolutely, 
the  consideration  for  obligations  or  security  given  for  the  purchase 
price  fails,  and  he  can  neither  collect  upon  the  one  nor  enforce  pay- 
ment of  the  other.  Earle  v.  Robinson,  91  Hun,  363,  36  N.  Y.  Supp. 
178,  affirmed  on  opinion  of  court  below  157  N.  Y.  683,  61  N.  E.  1090: 
Orcutt  V.  Rickenbrodt,  42  App.  Div.  238,  69  N.  Y.  Supp.  1008.  Even 
if  it  be  claimed  that  the  defendant  took  the  property  as  trustee  for  tTie 
plaintiff,  still  the  plaintiff  would  have  the  right  to  the  evidence  and  facts 
and  circumstances  of  the  taking,  for  in  that  case  he  would  be  entitled 
to  have  the  value  of  the  property  offset  against  the  balance  of  the  pur- 
chase price  remaining  unpaid.  No  question  of  pleadings  can  arise, 
for  a  reply  is  not  necessary  in  justice's  court  (Code  Civ.  Proc.  §  2935), 
and  on  an  appeal  for  a  new  trial  in  the  County  Court  the  issues  are 
those  framed  in  the  court  below  (Utter  v.  Nelligan,  92  Hun,  185,  36 
N.  Y.  Supp.  591). 

The  jud^:ment  must  be  reversed,  and  a  new  trial  granted,  with  costs 
to  the  appellant  to  abide  the  event.     All  concur. 


(96  App.  Div.  143.) 

KING  V.  ASHLEY. 

(Supreme  Court.  Appellate  Division,  Third  Department    June  30.  1904) 

1.  Contempt— Confidential  Communications  to  Attorney. 

In  a  proceeding  by  an  executor  for  discovery  of  assets,  one  who  was  an 
attorney  of  deceased  may  not,  under  Code  Civ.  Proc.  §  835,  prohibiting 
disclosure  of  a  communication  of  a  client  to  his  attorney,  which  applies 
only  to  confidential  communications,  and  is  for  the  purpose  of  protecting 
the  client,  refuse  to  testify  to  his  knowledge  and  information  in  regard  to 
the  will  of  another  under  which  deceased  was  a  beneficiary,  and  the  prop- 
erty thereby  disposed  of,  to  enable  the  executor  to  reach  it,  on  the  ground 
that  he  obtained  his  knowledge  from  deceased  while  acting  as  his  attorney, 
or  ascertained  the  facts  while  carrying  on  an  investigation  in  that  capac- 
ity at  deceased's  direction. 

Appeal  from  Surroo^ate's  Court,  Warren  County. 

In  the  matter  of  the  application  of  H.  Prior  King,  executor  of  Wil- 
liam Moore,  deceased,  for  a  discovery.  From  an  order  and  decree 
adjudging  Eugene  L.  Ashley  guilty  of  contempt  of  court  for  refusal 
to  answer  certain  questions  as  a  witness  therein,  he  appeals.     Affirmed. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHESTER, 
and  HOUGHTON,  JJ. 

Henry  W.  Williams,  for  appellant. 
Edward  M.  Angell,  for  respondent. 

HOUGHTON,  J.  The  appellant  is  a  practicing  attorney,  and  Wil- 
liam Moore,  at  limes  during  his  life,  was  his  client.  Upon  his  death 
Moore  left  a  will,  which  has  been  duly  admitted  to  probate,  by  which, 
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amongst  other  provisions,  he  bequeathed  to  his  executor,  in  trust,  the 
reversionary  or  contingent  interest  to  which  he  claimed  to  be  entitled 
under  the  will  of  one  William  Van  Rensselaer,'  deceased.  It  is  alleged 
that  this  interest  amounts  to  a  large  sum,  and  forms  the  larger  por- 
tion of  his  estate.  The  executor  being  unable  to  ascertain  where  the 
will  of  William  Van  Rensselaer  was  probated,  or  its  provisions,  or 
where  the  property  bequeathed  or  devised  under  it  is  located,  or  in 
whose  custody  it  is,  or  its  amount  or  character,  or  the  interest  of  Moore 
therein,  instituted  proceedings  in  the  Surrogate's  Court  for  the  discov- 
ery of  assets,  and  subpoenaed  the  appellant  to  testify  thereon.  A  se- 
ries of  questions  was  put  to  him  as  to  his  knowledge  and  information 
with  respect  to  where  the  will  of  William  Van  Rensselaer  was  pro- 
*  bated,  where  William  Van  Rensselaer  lived  in  his  lifetime,  who  were 
the  executors  of  the  will,  where  the  real  or  personal  property  is  situated, 
provisions  of  the  will  so  far  as  it  related  to  Moore,  the  approximate 
value  of  Moore's  interest,  who  the  life  tenant  was,  if  any,  and  his  place 
of  residence.  All  of  these  he  declined  to  answer  on  the  ground  that 
he  obtained  his  knowledge  and  information  from  Moore  while  he  was 
acting  as  his  attorney,  or  ascertained  the  facts  while  carrying  on  an 
investigation  in  that  capacity  at  Moore's  direction.  The  court  directed 
him  to  answer,  and  upon  his  refusal  adjudged  him  guilty  of  contempt, 
imposing  a  fine,  and  directing  that  he  be  imprisoned  until  he  should 
answer  as  directed. 

We  think  the  court  was  clearly  right  in  directing  the  witness  to  an- 
swer all  of  the  questions  for  refusal  to  answer  which  the  appellant  was 
adjudged  guilty  of  contempt  of  court.  The  appellant  testified  that 
Moore  did  not  tell  him  where  the  Van  Rensselaer  will  was  probated, 
but  that  he  obtained  information  under  Moore's  employment  and  from 
facts  given  by  him.  The  knowledge  or  information  called  for  by  all 
the  questions  relates  not  necessarily  to  confidential  communications 
made  by  Moore  to  the  appellant,  but  rather  to  knowledge  obtained  from 
outside  sources.  The  prohibition  of  section  835  of  the  Code  of  Civil 
Procedure  is  against  the  disclosure  of  a  communication  made  by  a 
client  to  his  attorney,  or  the  advice  given  thereon.  Although  the  word 
"confidentiar'  is  not  used,  the  statute  is  but  an  enactment  of  the  com- 
mon-law rule,  and  onlv  those  communications  which  are  confidential 
are  prohibited  from  disclosure.  Smith  v.  Crego,  54  Hun,  25,  7  N.  Y. 
Supp.  86 ;  Hurlburt  v.  Hurlburt,  128  N.  Y.  420,  28  N.  E.  651,  26  Am.  St. 
Rep.  482;  Dehony  v.  Lacy,  168  N.  Y.  224,  61  N.  E.  255.  Hence,  com- 
munications made  by  a  client  to  an  attorney  in  the  presence  of  a  third 
person,  or  by  various  parties  in  controversy  to  a  common  attorney,  or 
for  the  purpose  of  being  communicated  to  a  third  person,  are  not 
privileged,  because  they  lack  the  element  of  being  confidential.  People 
V.  Buchanan,  145  N.  Y.  1,  39  N.  E.  846 ;  Whiting  v.  Barney,  30  N.  Y. 
330,  S^  Am.  Dec.  385;  Rosseau  v.  Bleau,  131  N.  Y.  177,  30  N.  E.  52, 
27  Am.  St.  Rep.  578.  Every  fact  which  an  attorney  may  learn  in  the 
course  of  the  prosecution  of  the  business  of  his  client  does  not  become 
confidential,  and  so  come  within  the  inhibition  of  the  statute.  Infor- 
mation derived  from  other  persons,  or  other  sources,  although  obtained 
while  acting  as  attorney,  is  not  privileged.  Crosby  v.  Berger,  11 
Paige,  377,  42  Am.  Dec.  117.     He  cannot  refuse  to  identify  his  client 
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or  prove  a  deed  executed  by  him,  or  his  handwriting.  Coveney  v. 
Tannahill,  1  Hill,  33,  37  Am.  Dec  287.  Nor  can  he  refuse  to  produce 
a  document  delivered  by  his  client  to  him.  Mitchell's  Case,  12  Abb. 
Prac.  249,  262;  Jones  v.  Reilly,  174  N.  Y.  97,  66  N.  E.  649.  What 
the  appellant  learned  in  his  search  for  the  court  in  which  the  Van 
Rensselaer  will  was  probated,  what  the  will  contained,  what  the  pro- 
vision for  Moore  was.  and  who  the  life  tenant,  if  any,  was,  and  where 
he  resided,  was  not  privileged  under  the  statute,  even  if  the  investiga- 
tion was  instituted  bv  Moore's  direction.  Nor  would  they  be  privi- 
leged if  those  facts  were  communicated  to  the  appellant  by  Moore  him- 
self. The  spirit  of  a  law  must  not  be  lost  sight  of  in  pursuing  its 
letter.  The  rule  grew  up  under  the  common  law,  and  was  subse-. 
quently  incorporated  into  a  statute  to  protect  the  client;  not  to  harm 
him  or  his  property  interests.  Formerly  parties  could  not  testify  in 
their  own  behalf.  They  could  not  with  safety  confide  in  an  attorney 
as  to  the  weakness  of  their  case,  or  communicate  to  him  all  the  facts 
relating  thereto,  if  the  opposite  party  could  call  him  as  a  witness,  and 
prove  the  client's  admissions.  Hence,  for  the  purpose  of  encouraging 
the  employment  of  attorneys,  and  thus  facilitating  the  business  of  the 
courts,  the  rule  was  adopted  prohibiting  the  attorney  from  testifying 
to  confidential  communications  made  by  his  client  to  him.  When  this 
prohibition  was  removed,  and  the  party  allowed  to  give  testimony  in 
his  own  behalf,  because  of  its  manifest  fairness,  and  to  encourage  per- 
sons needing  professional  advice  to  disclose  freely  the  facts  in  refer- 
ence to  their  cases  without  fear  that  such  facts  might  be  made  public 
to  their  disgrace  or  detriment,  by  %  their  attorney,  the  rule  was  still  re- 
tained. Whiting  V.  Barney,  supra;  Hurlburt  v.  Hurlburt,  supra. 
Through  whatever  change  of  situation  the  rule  has  passed,  its  object 
has  been  to  protect  the  client,  and  for  his  good.  Although  Moore  is 
dead,  his  estate  stands  in  his  place.  The  questions  called  for  no  an- 
swer which  can  disgrace  his  memory  or  prejudice  the  financial  inter- 
ests of  his  estate.  On  the  contrary,  if  the  appellant  has  any  knowl- 
edge or  information  with  respect  to  the  location  and  character  of  the 
Van  Rensselaer  estate  and  the  rights  of  Moore  therein,  a  disclosure 
of  such  knowledge  and  information  may  be  of  great  benefit.  A  man's 
estate  might  consist  wholly  of  buried  treasure,  or  of  money  deposited 
in  some  distant  vault,  and  he  might  die  bequeathing  it,  but  leaving 
no  memorandum  as  to  its  location.  An  attorney  to  whom  had  been 
told,  even  in  a  professional  capacity,  the  place  of  burial  or  deposit, 
could  not  refuse  to  disclose  his  information  for  the  benefit  of  the 
estate.  Neither  the  spirit  nor  the  letter  of  the  rule  permits  a  different 
construction.  The  appellant  should  have  answered  the  questions  pro- 
pounded to  him,  and  have  given  such  knowledge  and  information  as 
he  had  with  respect  to  the  Van  Rensselaer  estate  which  might  tend  to 
benefit  that  of  Moore. 

Any  question  as  to  whether  this  appeal  should  come  before  us  in 
the  form  of  a  certiorari,  or  upon  appeal  from  the  order,  is  expressly 
waived  by  the  respondent,  and  we  have  decided  the  appeal  upon  the 
merits  without  considering  that  subject.  The  order  and  decree  should 
be  affirmed,  with  $10  costs  and  disbursements.  The  order  of  affir- 
mance should  specify  a  time  when  the  appellant  may  appear  before  the 
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surrogate  and  pay  the  fine  and  answer  the  questions,  and  thus  purge 
himself  of  that  part  of  the  order  directing  imprisonment,  if  he  shall 
so  elect    All  concur. 


(96  App.  Diy.  189.) 

McARDLB  V.  THAMES  IRONWORKS. 

(Supreme  Court,  Appellate  Division,  Third  Department    June  80, 1004.) 

L  Use  of  Ficrmons  Pabtrbbship  Namb— Right  to  Rscoveb  on  Gontbact. 
PlaintiiT  is  not  deprived  of  his  right  to  recover  on  his  executory  con- 
tract of  sale,  because  of  his  transacting  business  under  a  fictitious  part- 
nership name,  in  violation  of  Pen.  Ck>de,  §  868,  making  tliis  a  misdemeanor. 

2.  Modification  of  Contsaot— Question  fob  Jubt. 

Where  the  original  contract  of  sale  by  plaintiff  to  defendant  was  in  the 
form  of  a  duplicate  broker's  note,  the  broker  being  the  agent  of  defend- 
ant, and  instead  of  regarding  this  as  a  sufficient  contract  as  might  have 
been  done,  one  of  the  duplicates  was  accepted  in  writing  by  plaintiff,  and 
both  were  forwarded  by  the  broker  to  defendant  for  acceptance,  and  de- 
fendant, before  doing  this,  according  to  its  testimony,  pasted  to  the  dupli- 
cate of  plaintiff  and  pinned  to  its  own  a  printed  slip  changing  the  con- 
tract and  mailed  plaintifTs  duplicate  thus  modified  to  the  broker,  and  he, 
according  to  his  testimony,  delivered  or  remalled  it  to  plaintiff  in  the 
same  condition  In  which  it  was  received,  though  he  could  not  recall  the 
printed  slip  being  on  it  and  the  duplicate  produced  by  plaintiff  at  the 
trial,  though  having  no  slip  attached,  and  though  he  testified  he  received 
none,  being  claimed  to  show  evidence  that  a  slip  was  once  attached  to  it 
— ^the  question  of  its  modification  should  be  submitted  to  the  Jury. 

Appeal  from  Trial  Term,  Albany  County. 

Action  by  Patrick  J.  McArdle  against  the  Thames  Ironworks.  Frcwn 
a  judgment  on  a  verdict  for  plaintiff,  and  from  an  order  denying  a 
motion  for  new  trial,  defendant  appeals.     Reversed. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHESTER, 
and  HOUGHTON,  JJ. 

Van  Santvoord  &  Wellington,  for  appellant. 

John  W.  Walsh  (Edwin  Countryman,  of  counsel),  for  respondent. 

HOUGHTON,  J.  The  plaintiff,  under  the  name  of  "M.  Donnelly 
&  Co.,"  contracted  in  writing,  through  defendant's  agent,  to  sell  to  it 
a  quantity  of  cast-iron  borings.  Delivery  was  tendered,  and  accept- 
ance refused  on  the  ground  that  the  borings  were  not  according  lo 
contract,  and  this  action  was  brought  for.  the  purchase  price  and  dam- 
ages sustained. 

The  appellant  insists  at  the  outset  that  the  plaintiff  cannot  maintain 
this  action,  because  at  the  time  of  making  the  contract  he  was  trans- 
acting business  under  a  fictitious  copartnership  name,  in  violation  of 
section  363  of  the  Penal  Code,  which  makes  such  an  a.ct  a  misde- 
meanor. The  later  cases  are  uniform  in  holding  that  the  mere  fact 
that  a  person  thus  carries  on  his  business  in  violation  of  the  statute 
does  not  prevent  his  recovery  upon  an  executed  contract.  Gay  v.  Sei- 
bold,  97  N.  Y.  472,  49  Am.  Rep.  533;  Sinnott  v.  German- American 
Bank,  164  N.  Y.  386,  58  N.  E.  286 ;  Wood  v.  Erie  R.  R.  Co.,  72  N.  Y. 
196,  28  Am.  Rep.  195 ;  Loeb  v.  Fireman's  Ins.  Co.,  78  App.  Div.  113, 
79  N.  Y.  Supp.  510;  Vandergrift  v.  Bertron,  83  App.  Div.  548,  82  N. 
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Y.  Supp.  153.  But  it  is  claimed  that  the  rule  is  different  with  re- 
spect to  an  executory  contract.  We  think  not.  All  the  cases  agree  that 
the  statute  must  be  strictly  construed,  because  of  its  highly  penal  char- 
acter, and  that  it  Had  its  foundation  in  public  policy  for  the  protec- 
tion of  the  commercial  community.  In  Gay  v.  Seibold,  supra,  a  similar 
statute  was  said  to  be  for  the  purpose  of  protecting  persons  giving 
credit  on  the  faith  of'  the  fictitious  name,  and  not  to  protect  those  ob- 
taining credit  from  such  firm.  Taylor  v.  Bell  &  Bogart  Soap  Co.,  18 
App.  Div.  175,  45  N.  Y.  Supp.  939,  is  authority  for  the  proposition 
that,  even  as  to  an  executory  contract  the  statute  is  no  defense,  where 
the  answer  does  not  allege  that  the  defendant  was  induced  by  the  use 
of  the  fictitious  name  to  give  credit,  or  that  he  was  misled  to  his  injury 
by  the  use  of  such  name. 

The  section  of  the  Penal  Code  referred  to  does  not  take  away  the 
rights  which  a  person  using  the  fictitious  name  may  have.  As  is  said 
by  Gray,  J.,  in  Sinnott  v.  German-American  Bank,  supra,  "It  simply 
made  it  a  misdemeanor  to  do  what  was  therein  specified,  and  that  is 
all."  The  contract  which  was  entered  into  with  the  defendant  was 
not  an  illegal  one.  The  illegality  consisted  in  the  use  by  the  plaintiff 
of  a  fictitious  name.  He  might  be  punished  for  his  violation  of  the  law 
in  holding  out  a  false  name  to  the  community.  If  one  were  misled 
into  giving  him  credit  by  reason  of  the  name,  or  injured  because  of  his 
misrepresentation,  doubtless  he  could  rescind  his  contract,  and  reclaim 
his  goods.  But  Sinnott  v.  German-American  Bank,  supra,  is  a  direct 
authority  that  even  this  could  not  be  done  where  the  rigfhts  of  bona 
fide  purchasers  had  intervened.  In  some  of  the  reported  cases  there 
can  be  found  expressions  of  doubt  as  to  the  application  of  the  rule  in 
respect  to  executory  contracts,  or  arguments  by  way  of  illustration 
that  the  case  under  consideration  involves  an  execute^,  rather  than 
an  executory,  contract ;  but  none  of  the  later  cases  go  to  the  extent  of 
holding  that  it  does  not  apply  to  an  executory  contract.  Upon  reason 
and  authority,  we  think  the  plaintiff  can  maintain  his  action  notwith- 
standing his  use  of  a  fictitious  firm  name  in  entering  into  the  contract. 

But  we  think  the  judgment  must  be  reversed  because  of  an  error  in 
the  exclusion  of  evidence.  The  original  contract  was  in  the  form  of 
a  duplicate  broker's  note,  the  broker  being  the  agent  of  the  defendant. 
This  was  a  sufficient  contract  if  the  parties  chose  to  so  regard  it,  but 
they  chose  to  do  something  in  addition.  One  of  the  duplicates  was 
accepted,  in  writing,  by  the  plaintiff  in  the  name  of  "M.  Donnelly  & 
Co.,"  and  this,  with  the  other,  was  forwarded  by  the  broker  to  the 
defendant  for  acceptance.  Before  doing  so,  the  defendant  pasted  to 
the  duplicate  of  the  plaintiff  and  pinned  to  its  own  a  printed  slip,  which 
is  claimed  to  enlargfe  and  modify  the  contract.  The  duplicate  of  the 
plaintiff,  thus  modified,  was  mailed  to  the  broker,  and  by  him  delivered 
to  or  remailed  to  the  plaintiff,  as  he  testifies,  in  the  same  condition  in 
which  it  was  received,  although  he  cannot  recall  the  printed  slip  being 
attached.  If  the  parties  chose  not  to  rely  on  the  contract  of  the  agent 
alone,  but  elected  to  require  acceptance  bv  both  the  purchaser  and  the 
seller,  each  had  the  right  to  propose  a  change  of  the  contract  before 
final  acceptance  and  delivery,  and  any  modification  thus  made  and 
assented  to  would  be  binding.     The  defendant  could,  therefore, 
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modify  the  contract  by  interlineation,  or  by  pasting  a  printed  slip  there- 
on ;  and  if  the  plaintiff  assented  to  it  expressly  or  by  tender  of  deliv- 
ery thereunder  he  would  be  bound  to  deliver  such  borings  as  the  mod- 
ified contract  called  for.  The  duplicate  produced  by  the  plaintiff 
on  the  trial  had  no  slip  attached,  but  it  was  claimed  the  paper 
showed  evidence  of  its  having  once  been,  in  corroboration  of  the  de- 
fendant's testimony  that  it  actually  had,  and  the  defendant  insisted  it 
had  the  right  to  place  the  slip  in  evidence,  and  have  the  jury  pass  upon 
the  question  as  to  whether  the  parties  had  thus  modified  the  original 
contract  before  acceptance.  The  court  finally  excluded  it,  against  the 
defendant's  objection  and  exception,  and  we  think  this  ruling  was  er- 
roneous. It  is  true  that  plaintiff  testified  such  modified  contract  was 
never  received  by  him,  but  the  defendant's  testimony  showed  the  slip 
was  attached  when  the  acceptance  was  given,  and  that  in  such  condi- 
tion it  was  mailed  to  the  broker  for  delivery  to  plaintiff ;  and  the  broker 
testified  that  whatever  he  received  he  delivered  to  or  mailed  to  plain- 
tiff. The  evidence  is  not  clear  as  to  whether  this  delivery  was  made 
by  messenger  or  by  mail.  In  either  event  the  plaintiff  received  the 
main  contract,  and  must  have  received  the  printed  slip  if  it  was  in  fact 
attached.  If  by  mail,  the  presumption  arises  that  it  was  received 
as  directed  and  sent.  The  presumption  is  that  a  letter  duly  mailed 
is  received  bv  the  person  to  whom  it  is  directed.  Oregon  Steamship 
Co.  V.  Otis,  'lOO  N.  Y.  446,  3  N.  E.  485,  53  Am.  Rep.  221.  In  the 
absence  of  proof  to  the  contrary,  this  presumption  is  sufficient  evidence 
of  that  fact.  Ackley  v.  Welch,  85  Hun,  178,  32  N.  Y.  Supp.  577. 
This  presumption  and  the  fact  of  the  attaching  and  forwarding  by  the 
broker  in  an  unchanged  condition,  the  defendant  had  a  right  to  have 
the  jury  consider  in  opposition  to  the  testimony  of  the  plaintiff  that  he 
never  received  the  contract  thus  modified  by  the  attached  slip.  TlTe 
trial  court  regarded  the  printed  slip  in  the  light  of  a  parol  modifica- 
tion, and  this  controlled  him  in  his  ruling.  Doubtless,  the  original 
duplicate  broker's  note  was  such  a  contract  as  could  not  be  modified 
by  any  parol  agreement  prior  to  or  at  the  time  of  its  execution  and 
delivery.  The  attaching  of  an  unsigned  written  or  printed  slip  is 
not  a  parol  modification,  and,  if  so  treated  by  the  parties,  it  becomes 
a  part  of  the  written  contract,  and  can  be  regarded  in  no  other  light. 

But  it  is  said  that  the  defendant  was  permitted  on  the  trial  to  prove 
ever>^thing  with  respect  to  the  inferior  quality  of  the  borings  that  he 
could  have  done  had  the  slip  been  regarded  as  part  of  the  contract. 
.\ssuming  that  the  jury  should  find  that  the  contract,  as  modified  by 
the  slip,  was  the  one  upon  which  the  minds  of  the  parties  finally  met, 
and  upon  which  they  acted,  quite  different  questions  might  arise  than 
those  involved  in  the  mere  merchantability  of  the  article  tendered. 

Other  questions  are  urged  by  the  appellant,  which  may  not  again 
arise,  and,  in  view  of  our  conclusion  that  a  new  trial  must  be  granted, 
it  is  unnecessarv  to  discuss  them. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event.     All  concur. 
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(48  Misc.  Rep.  421.) 

GEIN  V.  LITTLE  et  aL 

(Supreme  Court  Trial  Term,  New  York  County.    April.  1904.) 

1.  Undebtakino  on  Apfeal— Liabilftt  of  Sureties— Statement  of  Consid- 

BBATION. 

The  statute  of  frauds  does  not  make  it  necessary  that  an  undertaking 
on  appeal  to  the  Court  of  Appeals  shall  state  the  consideration  for  the 
sureties'  obligation  in  order  to  entitle  the  obligee  to  maintain  an  action. 

2.  Same— Sufficiency. 

On  appeal  to  the  Court  of  Appeals  from  a  Judgment  not  directing  the 
payment  of  money,  the  appellant  gave  an  undertaking  to  pay  all  dam- 
ages which  defendant  might  sustain  by  reason  of  the  appeal,  and  that,  if 
the  Judgment  appealed  from  is  affirmed,  he  would  pay  the  sum  recovered 
or  directed  to  be  paid  by  him  by  the  Judgment  on  trial  at  Special  Term, 
or  the  part  thereof  as  to  which  it  is  affirmed  or  dismissed,  and,  if  affirmed 
or  dismissed,  that  he  would  pay  the  notes  held  by  a  certain  defendant  to 
the  extent  to  which  they  had  been  declared  by  a  Judgment  of  the  Special 
Term  to  be  cash  notes,  not  exceeding  a  certain  sum.  Code  Civ.  Ptoc.  i 
1826,  provides  that,  to  render  a  notice  of  appeal  to  the  Court  of  Appeals 
elTectual,  the  appellant  must  give  an  undertaking  to  the  eflTect  that  he 
will  pay  all  costs  and  damages  which  may  be  awarded  against  him.  The 
Court  of  Appeals  affirmed  the  Judgment  without  costs.  Held,  that  the 
undertaking,  considered  as  a  statutory  one,  created  no  liability. 

3.  Same— Common -Law  Obligation. 

The  provision  with  respect  to  the  payment  of  the  cash  notes  was,  how- 
ever, enforceable  as  a  common-law  obligation,  if  supported  by  a  consider- 
ation. 

4.  Same— Seal. 

The  use  of  a  seal  on  an  undertaking  on  appeal  imports  a  consideratioiL 

5.  Same— Want  of  Consideration— Pleading. 

Where,  in  an  action  against  the  sureties  on  an  undertaking  on  app^l, 
it  is  not  alleged  that  the  undertaking  was  sealed,  the  sureties  may  raise 
the  defense  of  want  of  consideration,  though  it  is  not  pleaded. 

6.  Same— Burden  of  Proof. 

Where,  in  an  action  on  an  undertaking  on  appeal,  the  undertaking, 
when  produced  in  evidence,  iS  sealed,  the  burden  is  on  the  sureties  de- 
fending on  the  ground  of  want  of  consideration  to  rebut  the  iftresumption 
of  consideration  arising  from  the  use  of  the  seal. 

7.  Same. 

Where,  in  an  action  on  an  undertaking  on  appeal,  the  instrument  was 
sealed,  and  the  sureties  made  no  attempt  to  rebut  the  presumption  of  a 
consideration  arising  from  this  fact,  and  it  was  shown  by  plaintiff  that 
the  undertaking  was  given  to  stay  proceedings,  and  that,  though  not  suffi- 
cient for  this  purpose,  it  was  so  treated,  a  consideration  was  shown  ren- 
dering the  sureties  liable  upon  the  undertaking  as  upon  a  common-law 
obligation. 

8.  Same— Statute  of  Frauds. 

A  sealed  undertaking  on  appeal,  which  was  Ineffectual  as  a  statutory 
undertaking,  was  not  void  as  to  the  sureties  under  the  statute  of  frauds 
on  the  ground  that  the  consideration  was  not  expressed  therein. 

Action  by  Louis  H.  Gein  against  William  McCarty  Little  and  an- 
other.   Judgment  for  plaintiff. 

Hitchings  &  Palliser  (Lynn  W.  Thompson,  of  counsel),  for  plaintiff. 
Truax  &  Crandall,  for  defendants. 

%  1.  See  Frauds,  Statute  of,  vol.  23,  Cent  Dig.  S  21G  [J,  ml 
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OwARKE,  J.  Action  on  an  undertaking,  tried  by  the  court  without 
a  jury.  The  suit  is  brought  to  recover  a  money  judgment  upon  the 
undertaking  given  to  perfect  the  appeal  to  the  Court  of  Appeals  by 
the  plaintiff  in  the  action  of  Macgowan  v.  Gein,  13  N.  Y.  St.  Rep. 
421,  affirmed  in  the  Court  of  Appeals,  122  N.  Y.  643,  25  N.  E.  956. 
The  plaintiff  claims  to  be  the  owner  of  the  "cash  notes"  hereinafter 
referred  to,  and  the  defendants  are  the  sureties  upon  the  undertaking. 
The  Special  Term  judgment,  affirmed  in  both  appellate  courts,  re- 
formed a  chattel  mortgage  given  to  secure  certain  promissory  notes, 
and  also  reformed  the  notes  by  adjudging  that  they  were  "payable  as 
per  contract  for  printing,"  with  the  exception  of  notes  to  the  amount 
of  $2,560,  which  were  held  to  be  "cash  notes."  The  undertaking  con- 
tained many  erroneous  recitals  in  relation  to  the  action  and  the  judg- 
ment, and,  instead  of  providing  as  its  condition,  in  accordance  with 
the  provisions  of  section  1326  of  the  Code  of  Civil  Procedure  in  the 
case  of  security  to  perfect  an  appeal  to  the  Court  of  Appeals,  that  the 
appellant  would  pay  all  costs  and  damages  which  may  be  awarded 
against  him  on  the  appeal  not  exceeding  $500,  provided  instead  "that 
the  appellant  will  pay  all  damages  which  the  defendant  may  sustain 
by  reason  of  such  appeal,  and  that,  if  such  judgment  appealed  from,  or 
any  part  thereof,  is  affirmed,  or  the  appeal  be  dismissed,  he  will  pay 
the  sum  recovered  or  directed  to  be  paid  by  him  by  the  judgment 
upon  trial  at  Special  Term,  *  *  *  or  the  part  thereof  as  to  which 
it  is  affirmed  or  dismissed,  and,  if  affirmed  or  dismissed,  that  he  will 
I»y  the  notes  held  by  the  defendant  Helen  Potter  to  the  extent  to 
which,  by  the  judgment  entered  on  the  18th  day  of  January,  1887,  be- 
ing the  judgment  entered  upon  the  decision  rendered  at  Special  Term, 
they  are  declared  to  be  the  'cash  notes,'  not  exceeding  the  sum  of 
$3,500."  On  the  trial  the  plaintiff  expressly  limited  his  right  to  re- 
covery on  the  undertaking  to  the  "Potter  cash  notes." 

The  defendants  claim  that  no  liability  was  created  by  the  undertak- 
ing as  a  statutory  undertaking  beyond  that  provided  for  by  section  1326 
of  the  Code,  while,  if  the  undertaking  was  sought  to  be  enforced  as  a 
common-law  obligation,  it  was  void  for  want  of  consideration  in  fact, 
and  under  the  statute  of  frauds  as  being  a  promise  to  answer  the  debt 
of  another,  without  consideration  expressed  in  the  document  or  other- 
wise in  writing.  So  far  as  the  undertaking  was  a  statutory  one,  no 
consideration  need  be  expressed,  because  being  provided  for  by  stat- 
ute, and  to  effect  the  object  allowed  by  the  statute,  it  is  upheld  by  the 
statute,  and  has  its  consideration  in  the  attainment  of  the  object  in 
pursuance  thereof.  Thompson  v.  Blanchard,  3  N.  Y.  335,  cited  with 
approval  in  Post  v.  Doremus,  60  N.  Y.  371.  I  am  convinced,  however, 
that  as  a  statutory  undertaking  the  instrument  confers  no  right  of  ac- 
tion on  the  plaintiff.  Under  the  circumstances  of  this  case  the  only 
undertaking  required  was  under  section  1326,  for  security  for  costs  to 
the  amount  of  $500  to  perfect  the  appeal.  There  were  no  costs  award- 
ed on  the  appeal  either  at  General  Term  or  at  the  Court  of  Appeals. 
Hence,  within  the  meaning  of  the  undertaking  and  the  statute  as  inter- 
preted by  the  cases,  the  defendant  in  the  original  action  sustained  no 
"damages  by  reason  of  such  appeal"  that  the  appellant  agreed  to  pay, 
nor  was  any  sum  recovered  or  directed  to  be  paid  by  ttic  judgment 
upon  the  trial  at  Special  Term. 
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But  the  question  remains  as  to  whether  plaintiflf  can  recover  as  upon 
a  common-law  obligation.  It  is  held  that  where,  upon  appeal,  an  un- 
dertaking is  given  beyond  what  is  required  by  the  Code  of  Civil  Proce- 
dure for  the  perfecting:  of  the  appeal,  so  much  thereof  as  is  in  excess, 
unless  a  consideration  therefor  can  be  shown  aliunde  to  exist,  is  with- 
out consideration  and  cannot  be  enforced.  Post  v.  Doremus.  60  N. 
Y.  371 ;  Mittnacht  v.  Kellermann,  105  N.  Y.  461,  12  N.  E.  28.  The 
provision  as  to  the  paying  of  the  "cash  notes"  is  entirely  outside  of  the 
statutory  undertaking,  and,  to  be  valid,  must  be  supported  by  a  con- 
sideration. None  such  is  expressly  stated  in  the  instrument  itself. 
But  the  undertaking  is  sealed.  In  Petrie  v.  Barckley,  47  N.  Y.  653, 
it  was  held  that  the  seal  affixed  to  a  bond  is  presumptive  evidence  of 
full  consideration  received  by  the  principal,  and  sufficient  to  bind  the 
surety.  A  seal  upon  an  executory  instrument  is  "presumptive  evidence 
of  a  sufficient  consideration."  Code  Civ.  Proc.  §  840;  Hazleton  v. 
Webster,  20  App.  Div.  177,  46  N.  Y.  Supp.  922,  affirmed  161  N.  Y. 
628,  55  N.  E.  10y6.  Therefore  the  burden  of  going  forward  and  show- 
ing a  want  of  consideration  rests  on  the  defendants.  Durland  v.  Dur- 
land,  153  N.  Y.  67,  47  N.  E.  42.  In  Howie  v.  Kasnowitz,  83  App. 
Div.  295,  82  N.  Y.  Supp.  42,  Mr.  Justice  Ingraham  said : 

"The  agreement  being  under  seal,  a  consideration  was  presumed ;  and,  while 
the  parties  were  not  precluded  from  showing  that  there  was  actually  no  con 
sideration,  the  lack  of  consideration  was  an  affirmative  defense,  which  must 
be  pleaded  by  the  party  seeking  to  avoid  the  performance  of  the  contract  on 
that  ground." 

The  same  rule  is  stated  in  Mutual  Life  Ins.  Co.  v.  Yates  Co.  Nat. 
Bank,  35  App.  Div.  218,  221,  54  N.  Y.  Supp.  743,  745 : 

"The  bond  being  under  seal,  and  importing  a  consideration,  the  defendant 
was  bound  to  allege  in  its  answer  (which  it  did)  a  want  of  consideration,  and 
by  affirmative  evidence  rebut  the  presumption  arising  from  the  presence  of 
the  seal.  This  burden  was  on  the  defendant,  which,  I  think.  It  failed  to  sus- 
tain. No  witness  testified  that  there  was  no  consideration  for  the  bond,  nor 
was  any  evidence  given  of  the  circumstances  under  which  it  was  executed 
from  which  the  presumption  of  a  consideration  was  overthrown." 

As  the  complaint  before  me  does  not  disclose  that  the  undertaking 
was  under  seal,  it  was  not  incumbent  upon  the  defendant  to  allege  in 
its  answer  a  want  of  consideration.  But  the  undertaking  upon  which 
the  action  is  brought,  and  introduced  by  the  plaintiff  in  evidence  at  the 
trial,  was  under  seal,  and  it  was  then  incumbent  upon  the  defendants 
to  rebut  the  presumption,  and  show  a  lack  of  consideration.  The  de- 
fendants have  failed  to  sustain  this  burden.  They  called  no  witnesses 
to  testify  that  there  was  no  consideration  for  the  bond,  but  rested  with- 
out introducing  any  testimony  at  the  end  of  the  plaintiff's  case.  The 
evidence  presented  by  the  plaintiff  of  the  circumstances  under  which 
the  bond  was  executed  does  not  overthrow  the  presumption  of  a  con- 
sideration, but  tends  to  confirm  it.  Judge  O'Brien,  in  Wing  v.  Rogers, 
138  N.  Y.  3G1,  34  N.  E.  194,  says  at  page  367,  138  N.  Y.,  and  page 
196,  34  N.  E.,  in  construing:  a  bond : 

"But  we  have  a  right  to  look  at  the  recitals  and  the  legal  proceedings  out 
of  which  it  grew,  in  order  to  determine  its  real  consideration  and  conditions." 

Judge  Martin,  in  Ulster  Co.  Sav.  Inst.  v.  Young,  161  N.  Y.  23.  55 
N.  E.  483,  at  page  30,  161  N.  Y.,  and  page  484,  55  N.  E.,  says: 
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**The  liability  of  a  surety  is  measured  by  his  agreement,  and  Is  not  to  be 
extended  by  construction.  His  contract,  however,  is  to  be  interpreted  by  the 
same  rules  which  are  applicable  to  the  construction  of  other  contracts.  The 
extent  of  his  obligation  must  be  determined  from  the  language  employed  when 
read  in  the  light  of  the  circumstances  surrounding  the  transaction.  •  ♦  ♦ 
Under  this  rule  of  construction  we  must  examine  the  bond  in  suit  in  the  light 
of  the  facts  and  circumstances  surrounding  the  parties,  and  thus  determine 
their  intent  as  indicated  by  a  fair  and  reasonable  construction  of  the  language 
employed." 

Nat.  Mech.  Banking  Assn.  v.  Conkling,  90  N.  Y.  116,  121,  122,  43 
Am.  Rep.  146. 

The  judgment  entered  at  Special  Term  recited  in  the  bond,  after 
directing  that  all  notes  be  reformed  by  marking  across  the  face  of  each 
of  them,  in  wi'itin^,  the  words,  "Payable  as  per  contract  for  printing," 
with  the  exception  of  the  notes  held  by  Potter,  which  are  declared  to 
be  "cash  notes,"  provides  "that  upon  reforming  the  notes  and  mort- 
gage, as  hereinbefore  set  forth  and  adjudged,  the  injunction  hereto- 
fore granted  in  this  action  is  dissolved."  The  injunction  dissolved 
had  up  to  the  time  of  the  entry  of  this  judgment  restrained  the  fore- 
closure of  the  mortgage  held  as  security  for  the  notes,  including  the 
Potter  "cash  notes."  The  General  Term  affirmed  the  Special  Term. 
The  plaintiff  appealed,  and  filed  an  undertaking.  The  defendant  Pot- 
ter then  made  a  motion  that  said  undertaking  "be  declared  insufficient 
to  effect  a  stay  of  proceedings  pending  such  appeal,"  and  an  order  was 
entered,  which,  after  reciting  that  "said  undertaking  was  insufficient  to 
effect  a  stay,"  directed  "that  said  defendant  Helen  Potter  may  proceed 
to  collect  the  amount  of  the  judgment  in  her  favor  herein  unless  the 
plaintiff,  within  seventy  days  from  the  service  of  this  order  upon  plain- 
tiff's attorney  file  and  serve  a  new  undertaking  that  is  sufficient  to  effect 
the  stay  of  proceedings  herein,  and  that  conforms  to  the  requirements 
of  the  Code  of  Civil  Procedure."  After  the  making  of  this  order  the 
bond  in  question  was  given.  It  does  not  conform  to  the  requirements 
of  the  Code,  but  the  sureties  agree  to  pay  the  cash  notes  in  case  of 
an  affirmance.  Although  relieved  from  the  restraint  of  the  injunction, 
the  holder  of  the  cash  notes  refrained,  pending  the  appeal,  from  pro- 
ceeding to  collect  the  same,  so  that  the  bond  in  fact  operated  as  a  stay. 
Mr.  Justice  Rumsey,  in  O'Beirne  v.  Cary,  34  App.  Div.  328,  54  N.  Y. 
Supp.  337,  affirmed  165  N.  Y.  661,  59  N.  E.  1127,  says : 

"It  cannot  be  denied  that  an  undertaking  upon  appeal  has  no  force  at  com- 
mon law,  and  tbat  it  cannot  be  enforced  unless  it  has  been  efifectual  to  accom- 
plish the  purpose  intended ;  and  that  is  to  stay  the  proceedings  upon  the  judg 
ment  appealed  from." 

And  in  Wing  v.  Rogers,  138  N.  Y.  366,  34  N.  E.  195,  Judge  O'Brien 
says: 

"When  an  action  is  brought  against  sureties  upon  a  bond  or  undertaking 
given  in  an  action,  or  upon  appeal,  the  validity  and  force  of  the  instrument 
depends  upon  its  efficacy  In  performing  the  office  or  accomplishing  the  end  or 
result  contemplated  by  the  parties  at  the  time  it  was  given." 

Hemmingway  v.  Poucher,  98  N.  Y.  281. 

In  Goodwin  v.  Bunzl,  102  N.  Y.  224,  6  N.  E.  399,  the  undertaking 
was  not  in  the  form  prescribed  to  stay  proceedings  on  an  appeal,  but 
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the  attorneys  on  both  sides  treated  it  as  appropriate  and  eflfectual  for 
that  purpose,  and  no  proceedmgs  were  taken  to  enforce  the  judgment 
until  after  the  determination  of  the  appeal.  Judge  Andrews  held  the 
undertaking  to  be  founded  on  a  good  consideration.  "The  transaction 
was,  in  legal  effect,  a  forbearance  on  the  part  of  the  plaintiffs,  at  the 
request  of  the  defendants,  to  pursue  their  legal  remedy  against  the  de- 
fendants pending  the  appeal,  in  consideration  of  the  undertaking. 
*  *  *  It  should  be  held,  we  think,  to  inure  as  a  good  common- 
law  agreement,  enforceable  according  to  its  terms.  Decker  v.  Judson, 
16  N.  Y.  439.  This  conclusion  accords  with  the  sense  of  justice,  and 
is  not  precluded  by  the  authorities."  The  undertaking  was  not  given 
in  that  case  to  perfect  the  appeal,  as  in  the  case  at  bar,  but  in  the  case 
before  me  the  bond  was  given  for  the  double  purpose  not  only  of  per- 
fecting the  appeal,  but  also  of  staying  proceedings.  The  promise  to 
pay  the  cash  notes  could  have  been  made  for  no  other  purpose,  as  it 
was  wholly  unnecessary  to  perfect  the  appeal.  In  Concordia  Sav.  & 
Aid  Ass'n  v.  Read,  124  N.  Y.  189,  26  N.  E.'347,  the  defendant  sure- 
ties undertook  "that,  if  the  judgment  so  appealed  from,  or  any  part 
thereof,  is  affimied,  or  said  appeal  is  dismissed,  the  appellant  will  pay 
the  sum  recovered  or  directed  to  be  paid  by  the  judgment,  or  the  part 
thereof  as  to  which  it  shall  be  affirmed."  It  was  held  that,  although 
the  undertaking  given  on  appeal  was  not  in  tlie  form  required  by  stat- 
ute to  stay  proceedings  on  appeal,  inasmuch  as  it  was  accepted  by  re- 
spondents, and  no  proceedings  were  taken  to  enforce  the  decree  pend- 
ing the  appeal,  which  resulted  in  an  affirmance,  the  undertaking  was 
a  valid  common-law  agreement,  and  enforceable  according  to  its  terras. 
On  the  authority  of  Siese  decisions  I  conclude  that  the  plaintiff  has 
shown  a  consideration  to  support  the  agreement  upon  which  the  action 
was  brought. 

The  defendants  also  moved  to  dismiss  the  complaint  upon  the  further 
ground  that  the  undertaking  is  an  agreement  to  answer  for  the  debt, 
default,  or  miscarriage  of  another,  and  void  under  the  statute  of  frauds, 
because  all  the  terms  of  the  agreement,  including  the  consideration, 
are  not  expressed  therein.  This  motion  may  be  briefly  disposed  of. 
It  has  been  held  that  under  the  amendment  of  the  statute  of  frauds  made 
by  chapter  464,  p.  802,  of  the  Laws  of  1863,  a  collateral  undertaking 
satisfies  the  requirements  of  the  statute  where  by  fair  implication  it 
discloses  that  the  promise  rests  on  a  legal  consideration.  Barney  v. 
Forbes,  118  N.  Y.  580,  23  N.  E.  890;  Drake  v.  Seaman,  97  N.  Y.  230; 
Smith  V.  Northrup,  80  Hun,  65,  29  N.  Y.  Supp.  851.  Moreover,  the 
undertaking  given  by  these  defendants  was  under  seal,  and  "a  cove- 
nant under  seal  is  not  within  the  statute  of  frauds  requiring  an  agree- 
ment to  be  in  writing  expressing  the  consideration."  Smith  v.  North- 
rup, 80  Hun,  65,  70,  29  N.  Y.  Supp.  851,  854. 

Motion  to  dismiss  denied.  The  plaintiff  put  in  evidence  four  notes 
aggregating  $2,500.  Judgment  for  the  plaintiff  for  $2,500,  together 
with  interest  upon  the  several  notes  from  the  dates  upon  which  they 
respectively  became  due.  Findings  and  judgment  to  be  settled  on  no- 
tice. The  defendant  may  have  an  exception  noted  to  each  of  the  ex- 
hibits objected  to  and  as  to  which  decision  was  reversed. 

Judgment  accordingly. 
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MATl^HEW  V.  DAMAINVILLB  et  aL 

(Supreme  Court,  Special  Term,  New  York  County.    May,  1904.) 

1  Equttablb  Mobtqage. 

The  owner  of  an  equity  of  redemption  in  certain  premises,  subject  to 
mortgages  in  process  of  foreclosure,  made  a  written  agreement  with  the 
creditor  that,  if  the  foreclosure  suits  were  discontinued,  she  would,  on 
demand,  execute  to  the  creditor  a  bond  and  mortgage  on  the  premises  to 
secure  payment  of  the  debt  within  a  stipulated  period.  Held  that,  upon 
the  discontinuance  of  the  foreclosure  suits,  such  written  agreement  con- 
stituted an  equitable  mortgage,  entitled  to  record  under  the  real  property 
law. 

9L  Same— Pbiobitiss.  ^ 

After  an  equitable  mortgage  was  recorded,  the  creditor  executed  two 
separate  releases  of  portions  of  the  land  from  the  lien  of  the  instrument, 
and  a  purchaser  of  tiie  unreleased  portion  gave  a  writing  declaring  that 
he  took  title  subject  to  the  equitable  lien  of  the  mortgage.  Thereafter 
such  purchaser  executed  mortgages  and  deeds  covering  portions  of  the  un- 
released portion  of  the  premises.  Held,  that  the  rights  acquired  under 
such  mortgages  and  deeds  were  subordinate  to  the  Hen  of  the  equitable 
mortgage,  though  they  contained  no  reference  thereto. 

Action  by  Wilber  K.  Matthew  against  Ludovic  A.  Damainville  and 
another  to  foreclose  a  mortgage.    Decree  for  plaintiff. 

Henry  M.  Earl,  for  plaintiff. 

F.  R.  Minrath,  for  defendant  Damainville. 

Hoadly,  Lauterbach  &  Johnson,  for  defendant  Decken 

McCALL,  J.  In  the  year  1899  there  were  pending  two  foreclosure 
suits  against  property  situate  in  what  is  now  the  borough  of  the  Bronx ; 
said  property  fronting  on  what  is  called  "Aqueduct  Avenue,"  and 
located  on  the  south  side  thereof,  east  of  what  is  now  190th  street.  The 
title  to  the  property  was  then  in  one  Harriette  S.  D.  Romeyn.  She 
at  this  time  was  indebted  to  the  firm  of  Matthews,  Grange  &  Co.  in 
the  sum  of  $2,000,  and,  for  the  purpose  of  securing  the  payment  there- 
of, she  delivered  to  them  an  instrument  in  writing  whereby  she  agreed 
to  pay  to  said  firm  of  Matthews,  Grange  &  Co.,  out  of  any  money  due 
to  her,  resulting  from  the  aforesaid  foreclosures,  the  amount  of  her 
indebtedness  to  them;  and  by  same  instrument  it  was  further  agreed 
that,  if  the  foreclosure  proceedings  were  set  aside  or  discontinued,  she 
would,  upon  demand,  execute  a  bond  and  mortgage  to  secure  the  pay-  j 

ment  to  said  firm  within  six  months  of  the  amount  due  to  them.    This  | 

writing  was  duly  recorded  in  the  register's  office  of  the  county  of  New  i 

York,  in  Block  Series  Mortgages,  section  11,  Liber  50,  page  311,  and 
indexed  in  blocks  Nos.  3214  and  3216  of  the  land  map  of  the  city  of  New 
York.  On  June  21  and  July  10,  1899,  respectively,  both  of  these  fore- 
closure proceedings  were  discontinued.  In  December,  1900,  Matthews, 
Grange  &  Co.'s  interest  passed  to  the  plaintiff  herein,  who  demanded 
the  bond  and  mortgage  called  for  by  said  agreement ;  and,  it  not  being 
produced,  he  demanded  payment  of  amount  due.  From  the  discontin- 
uance of  these  suits,  the  subsequent  history  of  the  title  is  a  short  story, 
and  quickly  told. 

We  may  at  the  outset  state  that  we  are  relieved  from  construing  the 
nature  of  this  instrument,  recorded  in  Liber  60  of  Mortgages,  because 
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the  Appellate  Division  of  the  Third  Department  has  already  denom- 
inated it  an  "equitable  mortgage."  In  the  year  1899  Matthews,  Grange 
&  Co.,  on  two  separate  occasions,  released  the  premises  affected  by  this 
agreement  from  the  burden  of  it  as  a  lien — once  to  Mrs.  Romeyn  her- 
self, and  on  the  other  occasion  to  her  grantee,  one  Bowers.  The  por- 
tion not  so  released  she  conveyed  to  George  W.  Bowers,  and  he  in  turn 
mortgaged  it  to  the  Loan  Commission  of  the  United  States ;  the  latter 
having  actual  knowledge  of  the  existence  of  the  agreement,  aside  from 
that  given  by  its  being  recorded,  because  releases  from  the  effect  of 
the  same  as  to  certain  parts  were  delivered  on  the  closing  of  title,  in 
the  loan  to  Bowers,  but  the  said  releases  did  not  affect  that  part  of  the 
preftiises  the  subject  of  this  action.  These  mortgages  were  subsequent- 
ly foreclosed,  and  title  vested  in  the  state,  and  it  afterward  conveyed 
the  property  to  one  L.  A.  Damainville.  The  instrument  vesting  the 
title  in  the  latter  contains  no  reference  to  the  Romeyn  agreement, 
but  Damainville,  by  a  separate  instrument,  which  is  not  recorded,  de- 
clared that  he  took  the  title  subject  to  whatever  prior  rights  the 
then  owners  of  said  agreement  had.  Damainville  subsequently  ex- 
ecuted two  mortgages  to  one  Emma  Decker — one  dated  November, 
1901,  for  $7,000,  and  one  dated  May,  190^,  for  $7,500— and  inter- 
mediate these  two  periods  he  conveyed,  after  a  sale  at  public  auction, 
a  portion  of  the  affected  property  to  said  Emma  Decker.  Not  one  of 
these  three  instruments  contains  any  reference  to  tlie  said  Romeyn 
agreement,  and  thus  outlined  stands  the  title  to  this  piece  of  property 
to-day,  when  the  question  is  presented  to  the  court  in  this  litigation 
as  to  whether  the  defendant  Decker's  two  mortgages,  and  her  title  to 
the  fee  in  the  portion  conveyed  to  her  as  set  out  above,  are  subordinated 
to  the  lien  of  the  Romeyn  agreement,  now  determined  to  be  an  equi- 
table mortgage,  or  whether,  through  the  alleged  fact  of  Mrs.  Decker 
not  being  charged  with  personal  notice  of  the  existence  of  such  an 
agreement,  these  holdings  are  prior  to  and  paramount  in  their  relations 
to  such  instrument,  as  the  latter  may  or  may  not  affect  the  title.  Of 
actual  personal  notice  to  every  holder  in  this  chain  of  title  from  the 
maker  of  the  agreement,  Mrs.  Romeyn,  down  on  through  Bowers, 
the  state,  and  Damainville,  apart  and  aside  from  that  gfiven  by  record- 
ing the  document,  there  cannot  exist  the  slightest  doubt.  Bowers  re- 
ceived directly  and  personally  releases  from  the  operation  of  said  in- 
strument as  it  affected  his  title.  The  loan  commissioners  were  evidently 
conversant  with  it,  because  releases  from  the  effect  of  same  instrument 
passed  before  them  when  they  made  the  loan  te  Bowers,  and,  when 
the  foreclosure  suit  ensued  and  the  state,  becoming  vested  with  the 
title,  sought  to  convey  it,  we  find  its  grantee,  Damainville,  executing 
an  instrument  declaring  he  took  the  title  subject  to  whatever  lien  its 
existence  created,  showing  the  state  was  protecting  itself  against  its 
grantee,  and  he  (the  grantee)  acknowledging  the  existence  of  the  in- 
strument, and  his  willingness  to  take  a  burdened  title  if  it  established 
a  lien ;  and  this  brings  us  right  down  to  Mrs.  Decker.  It  is  true,  as 
to  her,  that  neither  of  the  three  instruments  by  which  she  became  in- 
terested in  the  title  mentions  this  Romeyn  agreement,  but  the  evidence 
in  the  case  shows  clearly  that,  after  the  sale  at  auction  of  the  piece  Mrs. 
Decker  bought,  her  attorney  received  notice  of  this  lien,  and  wrote  to 
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a  Mr.  Earl  in  reference  to  same,  and,  two  days  before  he  closed  his 
title,  received  a  reply  from  Mr.  Earl  to  the  letter  he  had  sent  him. 
This  conveyance,  it  must  also  be  borne  in  mind,  antedated  the  second 
mortgage  of  $7,500  given  by  Damainville  to  Decker,  but  was  subse- 
quent to  the  first  mortgage  of  $7,000  between  same  parties ;  and  it  is 
true  that  the  attorney,  in  his  testimony,  states  that  he  will  not  swear 
this  information  was  in  his  mind  when  he  closed  title  on  the  second 
mortgage. 

It  will  thus  be  seen,  in  my  judgment,  that  to  every  holder  of,  or 
person  interested  in,  this  title,  there  came  personal  notice  of  the  exist- 
ence of  this  agreement,  aside  from  the  mere  record  notice.  That  this 
has  been  proven,  in  my  mind,  admits  of  little  doubt— certainly  not  any 
as  to  all  save  Mrs.  Decker ;  and  I  have  but  little  doubt  that,  from  the 
knowledge  her  attorney  had,  and  with  which  she  might  be  properly 
chargeable  under  the  circumstances,  in  her  case  personal  notice  was 
given  to  her  also.  But  beyond  all  this,  and  back  of  it  all,  and  causing 
this  instrument  to  cast  its  shadow  over  all  this  title,  is  the  fact  that  it 
was  recorded,  and  said  record  antedates  the  time  of  the  vesting  of  the 
interest  of  defendants ;  and  how  they  can  escape  that,  or  how,  admit- 
ting it  to  be  a  fact  that  the  agreement  was  recorded  prior  to  their 
being  vested  with  the  interest,  they  can  assert  they  were  without  notice, 
is  something  I  cannot  comprehend.  Certainly  the  instrument  comes 
within  the  terms  of  the  recording  act.  It  has  been  declared  by  our 
courts  to  have  been  an  equitable  mortgage  (People  v.  Woodruff,  75 
App.  Div.  90,  77  N.  Y.  Supp.  722),  and  the  real  property  law  says  a 
conveyance  of  real  property  within  the  state,  on  being  properly  acknowl- 
edged, may  be  recorded;  and  the  same  law,  defining  "conveyance," 
says  it  "includes  every  written  instrument  by  which  any  estate  or  in- 
terest in  real  property  is  created,-  transferred,  mortgaged  or  assigned,  or 
by  which  the  title  to  any  real  property  may  be  affected."  Real  Prop- 
erty Law,  p.  607,  §§  240,  241  (Laws  1896,  c.  547).  As  we  have  seen, 
this  Romeyn  agreement  was  recorded  in  April,  1899.  The  Damainville 
and  Decker  interests  were  not  acquired  till  the  year  1901,  and  there- 
after, so  that  they  took  subject  to  the  lien  of  this  instrument. 

The  only  remaining  question  to  consider  would  then  be  as  to  whether 
there  were  such  laches  in  the  enforcement  of  the  claim  as  to  warrant 
a  decree  against  its  enforcement.  Far  from  being  guilty  of  delay, 
commendable  alertness  has  been  demonstrated,  and  nothing  remains 
but  to  decree  foreclosure  and  sale.  I  will  hear  counsel  as  to  form  of 
decree. 

Ordered  accordingly. 

(43  Misc.  Rep.  541.) 

THOMAS  et  al.  v.  THOMAS  et  al. 

(Supreme  Court,  Special  Term,  New  York  County.    May,  1904.) 

1.  Wills— Construction. 

Testator,  after  creating  in  his  residuary  estate  a  trust  to  raise  and  pay 
the  widow  a  certain  income  for  life  in  lieu  of  dower,  and  to  raise  a  cer- 
tain Income  for  his  son  H.  for  life  (accompanied  in  the  latter  case  by  a 
statement  that  no  further  provision  was  made  for  the  son  because  he  was 
incapable  of  managing  his  own  affairs),  directed  the  trustees  to  divide 
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"all  the  rest,  residue,  and  remainder  of  my  estate"  Into  two  equal  parts 
and  hold  them  for  the  benefit  of  another  son  and  testator's  daughter 
Held,  that  the  words  "all  the  rest,  residue,  and  remainder  of  my  estate* 
were  Intended  to  cover  the  remainder  of  the  property  held  in  trust  for  the 
annuity  of  the  widow ;  that  the  remainder  would,  upon  the  widow's  death 
pass  to  the  trustees  for  the  other  purposes  of  the  will ;  and  that  testatoi 
did  not  intend  to  die  intestate  as  to  any  portion  of  his  estate. 

Action  by  Ann  Augusta  Thomas  and  others,  as  executors  of  and 
trustees  under  the  will  of  Samuel  Thomas,  deceased,  against  Ann  Au- 
gusta Thomas  and  others  for  the  construction  of  the  wilL 

Peckham,  Miller  &  King,  for  plaintiffs. 

Nicoll,  Anable  &  Lindsay,  for  defendants, 

GREENBAUM,  J.  Samuel  Thomas  died  January  11,  1903.  He 
left  a  widow,  Ann  Augusta  Thomas,  and  three  children,  Edward  R.. 
Eleanor  T.,  and  Harold  E.,  his  only  heits  and  next  of  kin.  After 
making  a  specific  bequest  of  household  effects  and  other  personal  prop- 
erty to  his  wife,  the  testator,  by  his  last  will  and  testament,  gives  and 
devises  "all  the  rest  and  residue  of  my  property  and  estate,  real  and 
personal,  of  every  nature  and  kind  whatsoever  and  wheresoever  situ- 
ate" to  executors  and  trustees  named  in  said  will,  to  have  and  to  hold 
the  same  upon  certain  trusts,  of  which,  for  the  purposes  of  this  discus- 
sion, it  is  only  necessary  to  refer  to  the  following,  contained  in  the 
third  paragraph,  subdivisions  1,  2,  and  3 : 

"(1)  In  trust  to  set  apart,  invest  and  reinvest  so  much  of  the  said  rest,  resi- 
due and  remainder  of  my  estate  as  shall  be  sufficient  in  their  judgment  to  pro- 
duce and  yield  each  year  a  net  income,  free  from  any  tax  of  One  hundred 
thousand  (100,000)  Dollars  and  to  collect  and  get  in  such  income  and  pay  over 
the  same  in  quarter-yearly  Installments  to  my  said  wife  as  long  as  she  shall 
live  for  her  own  use  absolutely  but  with  the  understanding  and  upon  the  con- 
dition that  my  said  wife  accept  this  provision  in  lieu  and  in  full  satisfaction 
of  her  dower  and  right  of  dower  in  my  estate. 

"(2)  And  upon  the  further  trust  to  set  apart.  Invest  and  reinvest  One  hundred 
thousand  (100,000)  Dollars  and  to  collect  the  income  thereof  to  pay  over  the 
same  in  quarter-yearly  installments  to  my  son  Harold  Edgell  Thomas  for  his 
maintenance  and  support  as  long  as  he  shall  live;  and  in  case  my  said  son 
Harold  be  incompetent,  in  the  judgment  of  my  said  executors  and  trustees,  to 
receive  and  disburse  such  income  himself,  then  I  direct  that  such  income  be 
paid  over  in  quarter-yearly  installments  to  whomever  may  have  been  legally 
appointed  to  represent  him  or  his  estate,  or  in  case  there  have  been  no  such 
appointment,  that  such  income  be  disbursed  by  my  said  executors  and  trustees 
for  the  support  and  benefit  of  my  said  son  Harold  as  in  their  judgment  may 
seem  best 

"I  make  no  further  provision  for  my  son  Harold  because  his  condition  men- 
tally and  physically  is  such  that  he  is  incapable  of  managing  his  own  affairs 
or  any  business ;  and  because  I  know  that  should  it  happen  that  the  income 
of  the  above  provided  One  hundred  thousand  dollars  prove  insufficient  for  all 
that  may  be  required  for  the  comfort  and  support  of  my  said  son,  whatever 
may  be  needed  for  such  purpose  will  be  cheerfully  supplied  by  my  wife  end 
other  children  as  in  their  judgment  may  seem  best 

"(3)  And  upon  the  further  trust  to  divide  all  the  rest,  residue  and  remainder 
of  my  estate  into  two  equal  parts  and  to  set  apart  hold,  invest  and  re-invest 
such  two  equal  parts  of  the  residue  of  my  estate  as  follows :  One  for  my  son 
Edward  R.  Thomas  and  the  other  for. my  daughter  Eleanor  Nancy  Thomas,  as 
hereinafter  provided,  that  is  to  say." 

The  concrete  question  submitted  to  the  court  is  whether  the  property 
set  apart  by  the  trustees  to  produce  the  annuity  of  $100,000  for  the 


Digitized  by 


Google 


Sup.   Ct)  THOMAS  V.  THOMAS.  497 

widow  during  her  lifetime  is  to  be  treated,  upon  her  death,  as  though 
the  testator  died  intestate  in  respect  thereof,  or  as  vested  in  the  trustees 
for  the  other  purposes  declared  in  the  will.  Defendant  Harold  E. 
Thomas  contends  that  subdivision  3  (paragraph  third)  of  the  will  above 
quoted  specifically  disposes  of  the  residue  remaining  after  the  creation 
of  the  two  separate  trust  funds  for  the  widow  and  himself, and  that  there 
was  no  disposition  of  the  principal  set  aside  for  the  widow's  annuity. 
The  executors  and  trustees,  as  well  as  the  other  defendants,  contend, 
per  contra,  that  "the  rest,  residue,  and  remainder"  of  the  estate  men- 
tioned in  said  subdivision  3,  comprehends  the  estate  in  remainder,  con- 
sequent upon  the  widow's  death,  in  the  property  set  apart  to  produce 
her  annuity.  The  contention  of  Harold's  counsel  is  that  this  case  falls 
wthin  the  exception  to  the  general  rule  that  the  otherwise  undisposed- 
of  portions  of  tfie  estate  fall  into  the  residue,  namely,  that  the  rule  is 
not  applicable  to  a  case  of  "a  residue  of  a  residue." 

An  examination  of  the  cases  cited  in  support  of  the  contention  dis- 
closes no  case  where  the  question  was  whether  an  undisposed-of  re- 
mainder apparently  undisposed  of  in  a  part  of  a  residue  passed  under 
a  disposition  of  the  balance  of  the  residue.  In  each  of  them  a  division 
of  the  entire  residue  into  definite  parts  had  been  made  by  the  testator, 
who  undertook  to  dispose  of  the  tee  of  each  part  absolutely.  In  each 
case  the  disposition  of  the  fee  of  that  one  part  failed  for  some  reason 
or  other,  and  it  was  held  that  the  devisees  or  legatees  of  the  remain- 
ing parts  were  not  entitled  to  have  their  devises  or  legacies  augmented 
by  the  lapsed  or  void  devise  or  legacy,  because  of  the  clear  intention 
of  the  testator.  Such  are  Skrymsher  v.  Northcote,  1  Swanst.  570, 
Beekman  v.  Bonsor,  23  N.  Y.  298,  80  Am.  Dec.  269,  and  Floyd  v. 
Barker,  1  Paige,  480.  The  case  of  Kerr  v.  Dougherty,  79  N.  Y.  327, 
with  its  vigorous  dissenting  opinion,  has  been  frequently  distinguished, 
and  recently  so  in  Trunkey  v.  Van  Sant,  176  N.  Y.  635,  68  N.  E.  946. 
It  is  reconcilable  with  the  authorities  cited,  because  the  will  in  that 
case  was  construed  to  have  expressly  limited  the  residue  to  that  portion 
of  the  estate  remaining  after  the  attempted  disposition  of  the  specific 
legacies. 

We  are  thus  confronted  with  the  question  that  usually  arises  in 
the  interpretation  of  wills,  what  was  the  intention  of  the  testator,  and 
can  that  intention  be  sufficiently  declared  from  the  language  of  the 
will?  The  intention  of  the  testator  to  exclude  his  son  Harold  E.  from 
any  participation  in  the  estate  beyond  the  income  for  life  derived  from 
the  investment  of  $100,000  is  undoubted.  In  construing  the  will  the 
test  must  necessarily  be,  has  the  testator  effectuated  his  obvious  intent 
in  language  fairly  expressive  thereof?  Roe  v.  Vingut,  117  N.  Y.  204, 
22  N.  E.  933.  It  may  be  conceded  that,  if  he  has  failed  in  this  regard, 
his  apparent  intent  will  not  avail.  Reading  the  will  in  its  entirety,  and 
in  connection  with  the  clearly  expressed  intention  of  limiting  Harold 
to  the  provisions  made  for  him  in  the  will,  there  seems  to  be  no  doubt 
that  the  words  "rest,  residue  and  remainder  of  my  estate"  in  subdivi- 
sion 3  (paragraph  third)  were  intended  to  embrace  the  estate  in  re- 
mainder in  the  property  held  in  trust  for  the  widow's  annuity.  It 
would  be  idle  to  multiply  the  citation  of  authorities  in  support  of  the 
oroposition  that  "it  is  an  established  rule  in  the  construction  of  wills 
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that,  unless  a  plain  intention  to  the  contrary  appears,  a  general  resid- 
uary clause  operates  upon  and  carries  to  the  residuary  devisee  all' re- 
versionary interests,  *  *  *  whether  the  reversion  was  created  by 
the  devise  in  his  will  of  a  less  interest  than  a  fee  or  arises  from  a  con- 
tingent limitation  of  the  fee  which  may  be  defeated  by  the  nonhappen- 
ing  of  the  event  upon  which  the  fee  is  limited."  Floyd  v.  Carow,  88 
N.  Y.  660;  Lamb  v.  Lamb,  131  N.  Y.  227,  30  N.  E.  133.  "Unless  a 
residuary  bequest  is  circumscribed  by  clear  expressions,  and  the  title 
of  a  residuary  legatee  is  narrowed  by  words  of  unmistakable  import, 
it  will  be  construed  to  perform  the  office  that  it  was  intended  for, 
viz.,  the  disposition  of  all  the  testator's  estate  which  remains  after 
effectuating  the  previous  provisions  in  the  will,  or  which  may  be  added 
to  by  lapses,  invalid  dispositions,  or  other  accident.  The  rule  of  con- 
struction requires  of  the  court,  in  dealing  with  the  language  of  a  re- 
siduary gift  which  is  ambiguous,  that  it  should  lean  in  favor  of  a  broad, 
rather  than  of  a  restricted,  construction ;  for  thereby  intestacy  is  pre- 
vented, which  it  is  reasonable  to  suppose  testators  do  not  contemplate." 
Matter  of  Miner,  146  N.  Y.  121,  40  N.  E.  788.  I  can  find  nothing  but 
a  forced  and  strained  reading  of  the  will  as  a  justification  for  holding 
that  the  testator  intended  to  die  intestate  as  to  any  portion  of  his  estate, 
and  I  accordingly  find  that  the  estate  in  remainder  in  the  property  in 
which  the  widow  has  a  beneficial  life  estate  must  be  disposed  of  as  a 
part  "of  the  rest,  residue,  and  remainder  of  the  estate"  under  subdivi- 
sion 3  of  paragraph  third. 
Judgment  accordingly. 


(43  Misc.  Rep.  510.) 

PEOPLE  ex  rel.  POOLE  et  al.  v.  HESTERBBRG,  Sheriff. 

(Supreme  Court,  Chambers,  Kings  County.    May,  1904.) 

1.  CBiinNAL   Law—Sunday   Ball   Playing— Wakbant  fob   Abbest— Suffi- 
ciency OF  INFOBMATION. 

The  playing  of  a  game  of  baseball  on  Sunday,  not  being  in  and  of  it- 
self a  crime,  but  only  such  when  it  interrupts  the  repose  and  religious 
liberty  of  the  (K)mmunity,  a  magistrate  has  no  jurisdiction  to  issue  a  war 
rant  for  the  arrest  of  one  charged  with  such  offense,  unless  the  informa- 
tion charges  and  shows  such  an  interruption. 

Habeas  corpus  proceedings  on  the  relation  of  Edward  Poole  and 
another  against  Henry  Hesterberg,  sheriff  of  Kings  county.  Relators 
discharged. 

B.  J.  York,  for  relators. 

John  F.  Clarke,  Dist.  Atty.,  for  respondent 

GAYNOR,  J.  The  question  presented  is  whether  the  magistrate 
had  jurisdiction  to  issue  the  warrant.  That  depends  on  whether  the 
information  or  complaint  stated  facts  sufficient  to  show  that  a  crime 
had  been  committed.  It  is  that  the  relators  "did  unlawfully  engage 
in  a  game  commonly  called  base  ball  on  Sunday,  April  24th,  1904,"  in 
the  borough  of  Brooklyn.  There  is  no  allegation  nor  any  statement' of 
facts  therein  showing  that  "the  repose  and  religious  liberty  of  the  com- 
munity were  interrupted"  by  them,  to  use  the  words  of  the  Sunday 
statute. 
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The  question  therefore  is  whether  playing  a  game  of  base  ball  on  Sun- 
day is  in  and  of  itself  a  crime,  or  whether  it  is  a  crime  only  when  it  in- 
terrupts the  repose  and  religious  liberty  of  the  community.  The  latter 
was  decided  sixteen  years  ago  here  by  our  Supreme  Court  on  appeal 
in  the  Case  of  Dennin,  36  Hun,  327.  That  decision  is  controlling.  It 
was  not  overruled  by  the  Moses  Case  in  the  Court  of  Appeals,  140 
N.  Y.  214,  35  N.  E.  499.  On  the  contrary,  only  three  judges  of  the 
seven  opposed  it,  three  agreed  vdth  it,  and  the  seventh  refused  to  op- 
pose it,  putting  his  vote  on  another  ground.  It  is  binding  on  all  of  us 
and  was  followed  by  this  court  in  the  Bedell  Case,  38  Misc.  Rep.  171, 
77  N.  Y.  Supp.  249,  two  years  ago.  The  police,  like  every  one  else, 
must  obey  these  decisions.  It  is  necessary  for  the  information  to  charge 
and  show  an  interruption  of  the  repose  and  religious  liberty  of  the  com- 
munity. If  that  be  done,  a  crime  is  charged,  and  a  question  of  fact  pre- 
sented for  trial;  otherwise  not. 

No  complaint  was  made  in  the  present  case  by  any  citizen  that  the 
repose  and  religious  liberty  of  the  community  or  of  himself  were  inter- 
rupted. The  arrests  were  voluntarily  made  by  the  police,  and  the  in- 
formation is  sworn  to  by  a  captain  of  police  only.  He  does  not  allege 
that  the  repose  and  religious  liberty  of  the  community  were  interrupted. 
His  action  seems  to  be  in  defiance  of  the  decisions  of  our  courts.  He 
sets  himself  above  the  law ;  a  thing  grown  very  common  with  the  police 
in  this  city  of  late  years,  and  of  which  there  seems  no  sign  of  abatement 
by  those  who  control  the  police.  Men  and  women  are  being  arrested 
daily  on  charges  which  the  courts  have  decided  over  and  over  again  do 
not  constitute  any  criminal  offense.  It  cannot  be  too  often  said  to  those 
who  rule  the  police,  that  our  government,  like  all  free  governments,  is  a 
government  of  laws  and  not  of  men.  Those  who  turn  it  into  one  of 
men  and  not  of  laws  are  more  dangerous  to  society  than  any  other 
class  of  law  breakers,  or  all  other  law  breakers  combined.  They  would 
destroy  our  system  of  government,  and  substitute  one  of  arbitrary  pow- 
er and  unlawful  force. 

Ten  years  ago  the  police  of  the  city  of  Brooklyn  took  it  upon  them- 
selves to  chase,  club  and  lock  up  all  boys  and  men  found  playing  ball  on 
Sunday  in  the  outskirts  and  remote  places  of  the  city,  while  many  shows 
and  places  of  evil  resort  were  open,  and  train  loads  of  people  were  being 
carried  by  to  them ;  but  on  the  protest  of  citizens  they  were  stopped  iq 
their  course  by  a  police  commissioner  who  came  to  understand  the 
limitations  of  his  powers  and  duty,  and  of  those  under  him,  under  a  free 
government  such  as  ours.  Since  then  ball  playing  and  golf  playing 
on  Sunday  have  been  unmolested  here.  It  would  seem  that  we  are  now 
on  the  eve  of  another  similar  movement  by  the  police,  for  such  move- 
ments come  periodically,  and  for  no  reason  whatever,  other  than  mere 
oflSciousness. 

This  is  one  of  a  class  of  cases  in  which  it  is  the  duty  of  the  judiciary 
to  speak  out  plain,  after  the  manner  of  judges  in  times  past.  I  there- 
fore deem  it  not  at  all  outside  of  my  judicial  office  to  add  to  what  I  have 
already  said,  that  it  is  practically  the  unanimous  sentiment  of  the  re- 
ligious and  God-fearing  people  of  the  community,  that  it  is  far  better 
for  our  grown  boys  and  young  men  who  have  to  work  indoors  all  the 
week  for  a  living,  to  go  into  the  fields  on  Sunday  afternoon  after  attend- 
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ing  church,  and  participate  in  or  witness  good,  elevating,  healthy 
physical  exercise,  than  to  be  driven  instead  to  go  to  dance  gardens, 
drinking  places,  pool  rooms  and  worse  places;  and  there  is  no  one 
trying  to  stir  up  any  obscure  or  obsolete  statute  against  that  opinion 
except  those  who  rule  the  police.  Fathers  and  mothers  would  much 
rather  know  that  their  g^own  sons  are  at  a  ball  or  golf  game  on  Sunday 
aftertioon  than  not  know  where  they  are.  Many  of  our  boysand  young 
men  scarcely  see  the  sun  at  all  during  the  short  days  of  the  year  except 
on  Sundays,  and  have  no  other  day  for  outdoor  exercise  from  one  end 
of  the  year  to  the  other.  This  is  something  which  our  ministers  of  the 
gospel  well  know,  and  the  significance  of  which  they  fully  appreciate. 

There  are  many  minor  offenses  which  should  be  left  for  redress  to 
the  coming  forward  of  private  accusers  before  the  magistrates  or  other 
authorities,  as  our  laws  and  the  procedure  of  our  courts  contemplate. 
The  accusatory  method  of  enforcing  the  criminal  laws  is  open  to  every 
citizen.  The  community  can  take  care  of  itself  in  such  matters  with- 
out any  police  meddling.  Base  ball  and  golf,  and  other  innocent  and 
healthy  games,  are  being  played,  everywhere  outside  of  the  city  on  Sun- 
day without  being  meddled  with  by  constables  or  policemen.  Such 
meddling  is  practically  unknown  except  in  this  city,  where,  of  all 
places,  we  should  have  humane,  sensible  and  intelligent  government. 
The  general  sentiment  of  the  community  has  to  be  consulted  in  respect 
of  the  enforcement  of  certain  laws,  and  always  has  been  in  the  Anglo- 
Saxon  world  as  well  as  elsewhere,  until  recently  in  the  city  of  New 
York.  It  is  a  maxim  of  the  law  that  you  cannot  indict  a  whole  com- 
munity. The  Anglo-Saxon  sheds  statutes  which  grow  obsolete  and 
obnoxious  the  same  as  a  snake  sheds  his  skin.  He  has  seldom  both- 
ered to  repeal  them,  as  every  one  acquainted  with  the  history  of  laws 
very  well  knows.  No  citizen  any  longer  makes  a  complaint  under 
them,  and  thus  they  become  dead  letter  laws.  It  is  not  the  business  of 
the  police  to  revive  them.  They  are  not  employed  and  paid  by  the  citi- 
zens for  any  such  purpose. 

The  relators  are  discharged. 


(43  Misc.  Rep.  535.) 

EARLE  V.  CLYDE  S.  S.  CO. 

(Supreme  Court,  Trial  Term,  New  York  CJounty.    May,  1904.) 
1.  Masteb  and  Skbvant^Personal  Injuries— Neoligewcb— Evidence— Sut- 

nCIENCY. 

In  an  action  by  a  Bervant  against  the  master  for  Injuries  alleged  to 
have  been  caused  by  negligence  of  the  master  In  not  famishing  lights,  so 
as  to  enable  the  servant  to  see  that  the  hatchway  in  the  ship»  which  he 
was  helping  to  load,  was  open,  evidence  considered,  and  held  to  support 
a  jury  finding  that  defendant  was  guilty  of  negligence. 

Action  by  Julia  Earle,  as  administratrix,  against  the  Clyde  Steamship 
Company.  On  motion  to  set  aside  a  verdict  for  plaintiff.  Motion  de- 
nied. 

S.  L.  Samuels,  for  plaintiff. 

George  Gordon  Battle,  for  defendant. 
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GILDERSLEEVE,  J.  This  is  a  motion  to  set  aside  the  verdict  of 
a  jury  in  favor  of  the  plaintiff.  The  ground  of  the  motion  is  that  the 
accident  to  the  plaintiff's  intestate  was  caused  solely  by  the  act  of  a 
fellow  servant,  and  that  no  negligence  on  the  part  of  defendant  has  been 
shown.  The  evidence  of  the  plaintiff's  witnesses,  which  the  jury  was 
at  liberty  to  believe,  shows  substantially  the  following  state  of  facts, 
viz.:  The  plaintiff's  intestate  was  employed  by  the  defendant  in  un- 
loading a  steamship  belonging  to  said  defendant,  and  was  killed  by  fall- 
ing through  the  middle  hatchway  on  the  lower  deck  into  the  hold  of  the 
vessel  between  3  and  4  o'clock  in  the  morning.  About  two  hours  be- 
fore the  accident  said  intestate  had  been  working  on  this  deck.  At  that 
time  the  hatchway  was  open  for  the  purpose  of  taking  cargo  out  of 
the  hold.  One  Goff,  the  defendant's  stevedore,  who  was  in  charge 
of  the  vessel,  then  ordered  the  hatchway  to  be  closed ;  and  the  said  in- 
testate assisted  in  placing  the  hatches  on  top  of  the  hatchway,  com- 
pletely covering  it.  The  intestate  was  then  sent  to  the  upper  deck  to 
assist  in  unloading  another  part  of  the  cargo.  While  he  was  gone,  a 
servant  of  the  defendant,  who  was  one  of  the  gang  working  on  the 
lower  deck  about  this  hatchway — ^a  man  named  Donovan— directed 
one  of  the  hatches  covering  this  hatchway  to  be  taken  off  and  placed  up- 
on another  hatch,  so  as  to  make  a  step  for  the  men  who  were  unloading 
the  lumber  which  was  on  this  deck.  Immediately  in  front  of  the  hatch- 
way thus  exposed  was  a  pile  of  lumber,  about  five  feet  high,  the  top  of 
which  projected  somewhat  over  the  hatchway  thus  open.  There  were 
two  gangs  working  upon  this  lower  deck,  unloading  lumber  there- 
from— one  working  inshore,  and  the  other  working  offshore.  These 
two  gangs  were  each  provided  with  a  lamp.  One  of  the  lamps  was  used 
in  the  wing  of  the  ship,  and  was  placed  in  such  a  position,  for  the  bene- 
fit of  the  gang  working  there,  that  it  threw  no  light  whatever  upon  the 
hatchway.  It  was  a  poor  lamp,  at  best,  and  gave  but  little  light.  The 
other  lamp  was  placed  upon  the  pile  of  lumber  in  front  of  the  hatch. 
This  lamp  gave  also  a  very  feeble  light.  The  pile  of  lumber  on  which 
the  lamp  stood  seems  to  have  cast  a  shadow  over  the  open  hatchway, 
so  that  this  hatchway  was  in  the  dark,  and  the  fact  that  it  was  open  was 
not  apparent  to  any  one  who  was  not  already  aware  of  that  fact.  When 
plaintiff's  intestate  had  finished  his  work  on  the  upper  deck,  he  was  sent 
back  to  assist  upon  the  lower  deck  in  unloading  the  lumber.  He  and 
one  Doyle  each  took  hold  of  a  bundle  of  lumber  several  feet  long. 
Doyle  took  the  forward  end,  and  the  said  intestate  took  the  hinder  end. 
Doyle  carried  his  end  to  the  hatchway,  and  raised  it  toward  the  deck 
above,  and  then  the  deceased  hoisted  the  bundle  so  that  those  above 
could  catch  the  lumber  and  pull  it  up.  After  they  had  thus  carried  one 
or  two  loads,  Doyle  suddenly  felt  the  lumber  pulled  out  of  his  grasp, 
and,  looking  around,  he  saw  that  the  said  intestate  had  disappeared, 
and  the  lumber  with  him.  It  was  soon  ascertained  that  he  had  fallen 
through  the  open  hatchway,  and  thus  met  his  death. 

Under  the  evidence  presented  at  the  trial,  it  appears  that  the  opening 
of  the  hatchway,  which  was  the  immediate  cause  of  the  death  of  the 
plaintiff's  intestate,  was  the  act  of  a  co-servant  of  said  intestate.  The 
question  for  the  jury  to  determine  was  whether  the  accident  was  due 
to  the  concurring  negligence  of  this  fellow  servant  and  of  the  defend- 
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ant.  Was  the  defendant  negligent  in  omitting  to  provide  proper  light, 
which  would  have  enabled  the  plaintiff's  intestate  to  see  that  the  cover 
had  been  removed?  If  there  was  sufficient  evidence  to  sustain  a  find- 
ing of  such  concurring  negligence,  the  jury  were  warranted  in  giving 
their  verdict  for  plaintiff  against  the  said  defendant;  assuming,  of 
course,  that  the  proofs  -cleared  plaintiff's  intestate  of  the  imputation  of 
contributory  negligence.  See  Coppins  v.  N.  Y.  C.  &  H.  R.  R.  Co., 
122  N.  Y.  667,  25  N.  E.  915,  19  Am.  St.  Rep.  523. 

The  testimony  shows  that  when  Goff,  who  was  the  alter  ego  of  the 
defendant,  left  hatchway  No.  2,  where  the  accident  occurred,  the 
cover  was  in  its  place,  and  the  locality  was  then  reasonably  safe,  even 
though  it  were  dimly  lighted.  Subsequently  to  the  departure  of 
Goff,  and  without  any  order  from  him,  so  far  as  appears,  the  man 
Donovan  opened  the  hatchway,  and  left  it  uncovered.  Assuming  that 
Goff  did  not  know  that  the  cover  was  going  to  be  removed,  but  pre- 
sumed the  place  would  remain  as  safe  as  when  he  left  it,  still  it  is  claimed 
that  he  should  have  foreseen  the  possibility  that  this  cover  might  be 
removed,  and  the  hatchway  left  open,  and  should  have  furnished  suf- 
ficient light  to  have  enabled  the  said  intestate  to  avoid  the  accident  by 
the  exercise  of  ordinary  care.  The  latter  had  assisted  in  putting  the 
cover  on  the  hatchway  before  he  was  ordered  to  the  upper  deck,  and 
he  had  no  reason  to  suppose,  so  far  as  appears,  that  it  had  been  opened 
again  during  his  absence.  Some  one  representing  the  defendant  or- 
dered him  to  go  back  to  work  on  the  lower  deck  after  the  hatchway  had 
been  opened  again,  and,  owing  to  the  imperfect  light,  it  may  reasonably 
be  said  he  failed  to  see  the  danger,  and  fell  through  the  hatchway,  thus 
meeting  his  death. 

It  is  urged  that  extra  lamps  could  have  been  had  in  a  neighboring 
shed  for  the  asking,  and  that  plaintiff's  intestate  should  not  have  con- 
tinued to  work  in  the  dim  light.  But  there  is  no  positive  proof  that 
the  plaintiff's  intestate  had  actual  or  constructive  knowledge  of  this 
fact.  He  seems  to  have  been  recently  engaged  by  the  defendant,  and, 
though  the  other  employes,  of  longer  date,  may  have  been  aware  of  the 
accessibility  of  more  lamps,  there  does  not  appear  to  be  any  warrant 
for  imputing  their  knowledge  to  the  said  intestate.  It  is  undoubtedly 
true  that  when  the  master  has  supplied  suitable  materials  and  appliances 
available  to  the  use  of  the  employes  in  the  service,  and  for  their  pro- 
tection, the  failure  to  employ  them  is  their  fault,  not  his,  provided 
always,  however,  that  they  are  advised  of  the  fact,  or  suitable  regula- 
tions are  provided  for  its  application.  Tully  v.  N.  Y.  &  Texas  S.  S. 
Co.,  10  App.  Div.  466,  42  N.  Y.  Supp.  29,  affirmed,  without  opinion, 
162  N.  Y.  614,  57  N.  E.  1127.  In  the  case  at  bar  there  is  apparently 
no  affirmative  proof  of  knowledge  on  the  part  of  the  intestate,  or  that 
there  were  suitable  regulations,  or  even  that  the  extra  lamps  in  the 
shed  were  serviceable  and  free  from  the  defects  attributed  to  the  lamps 
that  were  in  use  at  the  time  of  the  accident,  which,  according  to  the 
witnesses  for  plaintiff,  were  defective  appliances,  inasmuch  as  they  were 
not  provided  with  handles  so  that  they  could  be  put  in  a  proper  place 
to  give  the  requisite  light  in  the  dangerous  locality  in  question.  In  this 
respect  the  facts  in  the  case  at  bar  differ  from  those  in  the  case  of  Madi- 
gan  V.  Oceanic  Steam  Navigation  Co.,  178  N.  Y.  242,  70  N.  E.  785, 
where  the  Court  of  Appeals  held  that  an  employer  is  not  ^^^]^/PXJ^ 
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jury  to  his  servant  caused  by  the  neglect  of  a  foreman  to  perform  a  mere 
detail  of  the  work  in  which  they  were  all  engaged,  although  it  was  the 
foreman's  duty  to  look  after  it.  In  that  case  the  servant  was  working 
in  the  hold  of  a  vessel,  and  continued  there  until  it  was  quite  dark, 
and  was  injured  through  neglect  of  the  foreman  to  light  lamps  which 
the  master  had  provided,  and  which  it  was  his  duty  to  look  after,  they 
being,  with  respect  to  such  detail  of  the  work,  co-servants,  and  the 
master  was  not  liable  for  the  injury.     The  court  said : 

"It  was  not  disputed  that  the  defendant  had  provided  lamps  sufficient  and 
quite  available  to  the  foreman  for  the  men's  use.  They  were  in  sheds  on  the 
wharf,  and  also  upon  the  steamship;  and,  if  they  were  not  used  upon  this 
occasion,  it  was  simply  because,  in  the  foreman's  Judgment,  they  were  not 
required.  •  ♦  ♦  Here  the  defendant  provided  a  supply  of  lamps  for  its 
servants,  and  they  could  and  should  have  taken  and  used  them  when  they  were 
required.  To  get  them  was  a  mere  detail  of  the  work,  which  it  was  the  fore- 
man's duty,  as  one  of  a  number  of  servants  engaged  in  a  common  task,  to  ex- 
ecute." 

Defendant  in  the  case  at  bar  should  have  affirmatively  shown  that 
proper  lamps  were  at  the  disposal  of  the  intestate,  and  that  he  had 
actual  or  constructive  knowledge  of  that  fact,  if  it  desired  to  rely  on  the 
claim  that  it  had  done  its  duty  in  the  matter  of  furnishing  lamps.  See 
Tully  V.  N.  Y.  &  T.  S.  S.  Co.,  supra.  In  the  last-cited  case  the  court 
said: 

"It  does  not  appear  that  the  defendant  had,  by  any  rules  or  regulation! 
whatever,  required  or  directed  the  agents  to  advise  workmen  temporarily  em- 
ployed to  work  upon  the  steamships,  in  loading  and  unloading,  of  any  precau- 
tionary means  which  it  might,  for  their  safety,  be  or  become  desirable  to  use. 
For  this  reason,  we  think  that  the  question  whether  the  defendant  was  charge- 
able with  negligence  was  for  the  jury,  and  whether  or  not  the  plaintiff  estab- 
lisbed  by  the  evidence  his  freedom  from  contributory  negligence  was  also  one 
of  fact  for  the  jury." 

In  that  case  there  were  lanterns  furnished  by  the  defendant,  which 
could  have  been  obtained  in  a  building  on  the  dock  near  the  ship ;  but 
it  did  not  appear  that  plaintiff,  who  had  little  experience  as  a  longshore- 
man, knew  of  that  fact,  or  of  the  locality  of  the  uncovered  hatchway. 
In  the  case  at  bar  the  intestate  did  know  of  the  existence  of  the  hatch-  ' 

way,  it  is  true,  but,  as  we  have  seen,  he  himself  assisted  in  covering  this  i 

hatchway ;  and  he  does  not  appear  to  have  had  any  reason  for  suppos-  j 

ing  that  it  had  been  reopened  during  his  absence  on  the  upper  deck,  and  , 

he  may  be  presumed  to  have  relied  upon  his  personal  knowledge  that 
it  had  been  covered  under  the  direction  of  Goff  himself,  and  supposed  I 

that  it  continued  to  be  so  covered.     Moreover,  it  may  be  suggested  that,  j 

if  the  intestate  had  good  reason  for  believing  that  the  hatchway  was 
dosed,  he  was  warranted  in  supposing  that  the  place  was  reasonably 
safe  without  additional  light.  Furthermore,  it  will  be  remembered 
that,  although  the  hatchway  was  opened  by  Donovan,  or  under  his  di-  i 

rection,  still  it  was  so  opened  in  the  course  of  defendant's  business,  and 
by  defendant's  servant  The  reason  for  such  opening  of  the  hatchway 
has  already  been  stated  above. 

It  seems  to  me  that  there  was  sufficient  evidence  to  warrant  the  jury 
in  holding  defendant  guilty  of  concurring  negligence,  and  the  intestate 
free  from  contributory  negligence.  I  am  unwilling,  therefore,  to  dis- 
turb their  verdict. 

Motion  denied.  ^  t  i 
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(43  Ml8C.  Rep.  516.) 

BANDMAN  v.  FINN. 

(Supreme  Court,  Trial  Term,  New  York  County.    May,  1904.) 

1.  Contracts— Novation. 

A  purchaser  of  real  property  from  executors  agreed  to  pay  a  certain 
sum  to  one  having  a  claim  against  the  executors  for  commissions,  in  con- 
sideration of  the  release  of  the  claim,  and  also  agreed  to  pay  a  further 
sum  in  case  the  premises  were  sold.  Later,  and  before  the  premises  were 
sold,  the  purchaser  offered  to  settle  this  latter  claim  by  tht  payment  of 
a  smaller  sum  than  that  contemplated  on  sale,  which  offer  was  accepted. 
Held,  that  the  person  entitled  under  the  original  contract  to  commissions 
on  sale  of  the  property  could  not.  after  this  agreement,  recover  the  full 
amount  which  it  was  provided  he  should  receive  on  sale,  but  that  the  lat- 
ter agreement  constituted  a  novation. 

Action  by  Albert  Bandman  against  William  E.  Finn.  Judgment 
for  plaintiff. 

Harry  Mack,  for  plaintiff. 

James,  Schell  &  Elkus,  for  defendant. 

CLARKE,  J.  In  May,  1902,  the  defendant  purchased  from  the  Hil- 
ton estate  the  premises  Nos.  726-730  Broadway  and  Nos.  31-39  La- 
fayette Place.  Herman  Schmidt,  a  broker,  had  some  claim  against 
the  executors  of  the  Hilton  estate,  and,  as  a  part  of  the  transaction,  the 
defendant  signed  on  May  14,  1902,  a  paper  which  set  forth  the  follow- 
ing: 

"I,  William  E.  Finn,  in  consideration  of  H.  Schmidt  executing  a  release  of 
claim  of  commission  to  Horace  Russell,  and  Edward  D.  Harris,  as  executors, 
etc.,  do  hereby  agree  to  pay  to  said  H.  Schmidt  one  thousand  dollars  on  pass- 
ing of  title  726-730  Broadway  and  31-39  Lafayette  Place,  which  closing  has 
been  set  down  for  May  15th,  1902,  and  to  further  pay  him  the  additional  sum 
of  eighty-six  hundred  dollars  on  completion  of  roof  of  contemplated  building 
on  said  premises.  In  the  event  of  a  sale  of  these  premises  I  agree  to  pay  said 
H.  Schmidt  said  eighty-six  hundred  dollars  on  consummation  of  said  sale.'* 

The  release  was  executed  and  the  $1,000  paid.  The  contemplated 
building  was  not  erected,  so  that  the  contract  for  the  payment  of  the 
$8,600  remained  dependent  upon  the  future  contingency  of  a  sale.  No 
amount  was  due,  and  there  was  no  enforceable  claim.  In  October, 
1903,  Schmidt  placed  the  matter  in  the  hands  of  Mr.  Levy,  of  Amstein 
&  Levy,  with  instructions  to  get  some  settlement  from  the  defendant. 
Schmidt  offered  to  take  various  sums  during  the  period  of  the  negotia- 
tions. Finally,  on  the  23d  of  November,  Finn  told  Mr.  Levy  he 
would  pay  $2,500  to  Schmidt,  and  $250  as  counsel  fee  to  him.  Levy 
reported  this  offer  to  Schmidt,  who  accepted  it,  and  his  acceptance  was 
reported  to  Finn.  This  constituted  a  contract.  An  agreement  was 
made  to  meet  at  Mr.  Levy's  office  on  November  25th,  at  3  p.  m.,  to  close. 
Schmidt  was  at  Mr.  Levy's  office  a  few  minutes  before  3.  Mr.  Levy 
drew  a  general  release  in  his  presence  and  said  to  him  that  Mr.  Finn 
would  want  the  contract  of  May  14,  1902,  back,  and  asked  him  if  he 
had  it  with  him.  Schmidt  said  "No,"  but  he  would  get  it,  and  be  right 
back,  and  left  the  office.  He  never  came  back.  About  3  Mr.  Finn  ap- 
peared and  tendered  two  checks — one  for  $2,500  and  the  other  for  $250. 
At  4  o'clock  that  same  afternoon  Schmidt  executed  an  instrument  upon 
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which  this  suit  is  brought,  by  which,  for  the  expressed  consideratson 
of  $2,291.67,  he  assigned  all  his  right,  title,  and  interest  to  Albert 
Bandman,  the  plaintiflf — 

*'In  and  to  any  claim  for  commission  which  I  may  have  arising  out  of  the  sale 
of  premises  Nos.  726-730  Broadway  and  31-39  Lafayette  place  •  •  •  and 
particularly  all  my  right,  title  and  interest  to  the  claim  which  I  have  against 
the  said  William  E.  Finn  arising  ont  of  said  sale,  and  as  more  particularly 
spedfled  in  the  agreement  made  by  the  said  William  E.  Finn,  dated  May  14, 
1902,  and  hereunto  annexed." 

In  the  latter  part  of  November,  1903,  but  some  time  after  the  nego- 
tiations between  Schmidt  and  Finn,  through  Mr.  Levy,  were  under  way, 
Mr.  Wanamaker  was  negotiating  for  a  sale  of  the  property  through  a 
broker,  Mr.  Weil.  These  negotiations  culminated  in  a  contract  of  sale 
being  executed  by  Mr.  Wanamaker  on  November  24th,  which  contract 
was  delivered  to  Mr.  Finn  in  the  afternoon  of  November  25th.  Mr. 
Levy  knew  nothing  of  these  transactions,  and  Mr.  Schmidt  testified 
that -he  did  not  know  of  them  till  the  day  after.  Under  that  agreement 
the  sale  was  finally  consummated  on  January  2,  1904,  and  on  the  5th 
of  January  plaintiflf,  as  the  assignee  of  the  contract  of  May  14,  1902, 
brought  this  suit  for  $8,600.  At  the  close  of  the  evidence,  plaintiff 
moved  for  a  direction  of  a  verdict  for  the  full  amount ;  claiming  that 
the  transactions  above  set  forth  constituted  a  mere  executory  accord, 
and  not  a  satisfaction,  and  as  they  were  not  completed  by  the  receipt  of 
the  money  by  Schmidt,  and  the  delivery  of  the  contract  and  execution 
of  the  release,  they  fell  to  the  ground.  Defendant  moved  for  the  direc- 
tion of  a  verdict  for  the  plaintiff  for  $2,500,  upon  the  ground  that, 
as  the  contingency  had  not  arrived,  there  was  no  sum  due,  and  no  en- 
forceable claim,  so  that  the  transaction  was  not  to  be  looked  at  as  an 
accord  and  satisfaction,  but  as  a  novation — the  substitution  of  a  present, 
definite  contract,  under  which  a  contingent  liability  was  transformed 
into  a  present,  enforceable  debt,  for  a  fixed  sum — and  that,  as  this 
constituted  a  detriment  to  Finn  and  an  advantage  to  Schmidt,  the  con- 
tract was  upon  good  consideration,  and  was  consummated  when  the 
offer  was  accepted,  and  nothing  further  was  necessary  to  fix  the  respec- 
tive liabilities. 

It  seems  to  me  that  there  is  no  question  of  accord  and  satisfaction  in 
this  case.  There  is  not  the  slightest  doubt  that  Schmidt  had  a  contin- 
gent claim  for  a  definite  amount,  of  $8,600.  But  it  was  a  mere  contin- 
gent claim.  He  had  held  it  for  a  year  and  five  months.  He  might  have 
been  compelled  to  hold  it  indefinitely.  There  was  no  way  in  which  he 
could  hasten  the  happening  of  the  event  which  would  transmute  the 
claim  into  a  debt.  He  could  not  enforce  it.  No  cause  of  action  existed. 
He  tired  of  waiting,  and  himself  opened  negotiations  to  procure  present 
value.  I  cannot  see  that  Finn  owed  him  any  duty  in  the  premises  to 
disclose  what  he  was  doing.  While  it  is  true  that  negotiations  for  a 
sale  had  commenced  a  few  days  before  the  agreement  between  Schmidt 
and  Finn,  they  were  not  brought  to  a  head  till  afterward,  nor  consum- 
mated for  over  a  month.  There  was  no  fiduciary  relation  existing  be- 
tween them.  Schmidt  wanted  to  sell  his  contingency,  and  Fhin  had 
a  perfect  right  to  buy.  The  case  falls  clearlv  within  the  doctrine  laid 
down  in  Mcintosh  v.  Miner,  37  App.  Div.  483,  55  N.  Y.  Supp.  1074 : 

Digitized  by  VnOOQlC 


506  89  NEW  YORK  SUPPLEMENT  (Sup.  Ct 

and  123  New  York  State  Reporter 

"At  the  time  this  new  agreement  was  made,  there  was  no  Indebtedness  by 
the  defendants  to  the  plaintiff.  The  original  contract  was  yet  to  be  per- 
formed, the  time  of  performance  not  having  arrived.  If  such  a  contract  was 
actually  made,  by  which  the  defendants  became  indebted  to  the  plaintiff, 
♦  ♦  *  I  can  see  no  reason  why  it  would  not  be  a  rescission  of  the  prior  con- 
tract •  •  •  This  new  contract  is  not  pleaded  as  an  accord  and  satisfac- 
tion of  an  existing  obligation  to  pay  a  sum  of  money,  but  as  an  agreement  to 
rescind  an  executory  contract  by  a  new  contract,  the  obligations  of  which  are 
assumed  by  the  respective  parties ;  and  I  can  see  no  reason  why  that  new  con- 
tract is  not  valid,  based  upon  sufficient  consideration,  capable  of  enforcement 
by  which  the  former  contract  between  the  parties  was  abrogated." 

Cited  and  followed  in  Spier  v.  Hyde,  78  App.  Div.  151,  79  N.  Y.  Supp. 
699.  This  seems  to  me  a  clear  case  of  rescission  and  novation.  As  the 
assignment  in  evidence  from  Schmidt  to  plaintiff  is  broad  enough  to 
cover  this  new  contract,  a  verdict  is  directed  for  the  plaintiff  for  the  sum 
of.  $2,600.    Judgment  may  be  entered  thereon,  with  costs. 

Judgment  for  plaintiff,  with  costs. 


(43  Misc.  Rep.  513.) 

FLTNN  V.  McDERMOTT. 

(Supreme  Court  Trial  Term,  Kings  County.    May,  1004.) 

1.  Provision  in  Lieu  of  Dower— Election. 

Under  Real  Property  Law,  f  181  (Laws  1890,  p.  586,  c.  647),  declaring 
that  upon  the  failure  of  a  widow,  to  whom  a  legacy  has  been  given  in  lieu 
of  dower,  to  enter  or  sue  within  one  year  after  the  husband's  death,  she 
shall  be  deemed  to  have  elected  to  take  the  legacy,  on  a  widow's  death 
within  one  year  of  that  of  her  husband,  without  any  act  of  rejection,  her 
right  to  the  legacy  survives  to  her  personal  representative. 

2.  Same— Action  to  Revoke  Pbobate. 

Under  such  circumstances  the  brinpjing  of  an  action  for  revocation  of 
the  probate  of  the  will  on  the  ground  of  want  of  testamentary  capacity 
did  not  amount  to  an  election  not  to  take  under  the  will. 

Action  by  Paul  B.  Flynn,  as  executor  under  the  will  of  Mary  M. 
McDermott,  deceased,  against  Michael  F.  McDermott,  as  execujtor  un- 
der the  will  of  John  McDermott,  deceased.  •  Judgment  for  plaintiff, 

Thomas  F.  Magner,  for  plaintiff. 
Wesselman  &  Kraus,  for  defendant. 

JOHN  M.  KELLOGG,  J.  John  McDermott  died  March  18,  1902. 
By  his  will  he  gave  to  Mary  McDermott,  his  wife,  a  legacy  of  $9,000 
in  lieu  of  dower.  On  the  12th  of  July,  1902,  she  commenced  an  action 
in  the  Supreme  Court  to  have  the  will  declared  invalid,  and  the  pro- 
bate thereof  revoked,  upon  the  ground  of  testamentary  incapacity,  and 
while  such  action  was  pending  she  died  on  the  11th  day  of  September, 
1902,  and  the  plaintiff,  her  personal  representative,  brings  this  action 
to  recover  said  legacy.  The  defense  is  that  the  right  to  the  legacy  de- 
pends upon  an  election  to  be  made  by  the  widow  to  accept  it  in  lieu 
of  dower;  that  such  right  of  election  is  purely  personal  to  her;  and, 
she  having  died  without  making  it,  her  estate  cannot  elect  for  her  or  re- 
cover the  legacy,  and  that  by  her  death  the  consideration  she  was  to  pay 
the  estate  for  the  legacy,  namely,  her  dower  interest,  has  ceased  to  exist. 
The  defendant  cites  several  cases  which  he  claims  are  authority  for  his 
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position,  but  this  case  seems  to  turn  upon  the  proper  construction  of 
section  181  of  the  real  property  law  (Laws  1896,  p.  686,  c.  547).  It  is 
clear  the  testator  deemed  the  legacy  to  his  wife  a  suitable  and  proper 
provision  for  her,  considering  her  station  in  life,  his  property,  and  the 
other  persons  dependent  upon  his  charity  or  bounty.  But  he  did  not 
mean  that  she  should  have  the  legacy  and  her  dower  too.  The  will 
fixes  the  limit  of  what  the  testator  desired  her  to  receive.  But,  if  she 
were  not  satisfied  with  it,  she  could  renounce  it,  and  take  her  dower. 
It  is  too  technical  a  view  to  treat  the  provisions  of  the  will  as  an  offer 
made  by  the  husband  to  her,  and  that  she  personally  must  accept  this 
oflfer,  and  thus  close  the  contract,  and  that,  having  died  within  the  year 
which  would  bar  her  election,  that  she  thereby  forfeits  the  provisions 
which  her  husband  intended  for  her.  The  widow  is  treated  as  the 
favorite  legatee,  the  one  nearest  to  the  testator,  the  person  for  whose 
welfare  he  is  most  solicitous ;  and  she  is  entitled  to  a  liberal,  and  not  a 
technical  or  restricted,  construction  of  the  statute.  She  is  not  deprived 
of  the  benefits  under  the  will  because  she  did  not  survive  her  husband 
the  year  and  thus  become  barred  from  recovering  her  dower.  The 
legacy  was  g^ven  her  without  regard  to  the  probable  duration  of  her 
life,  and  without  any  condition  whatever,  except  that  it  was  the  limit  of 
what  she  was  to  receive  from  the  estate.  This  case  is  covered  by  the 
provisions  of  the  statute,  which  puts  the  widow  in  the  position  of  a  pre- 
surned  acceptance  of  the  legacy,  assuming  that  the  husband  has  provid- 
ed for  her  more  liberally  than  the  law  itself  would  do.  And  whether 
the  lapse  of  the  year,  or  her  death  within  the  year,  prevents  her  reject- 
ing the  benefits  of  the  will,  the  fact  remains  that  she  did  not  enter  upon 
the  lands,  or  take  any  proceedings  to  recover  her  dower,  during  the 
year ;  and  the  statute  declares  that  the  legacy  is  hers  unless  she  does  one 
of  those  acts.  The  year  having  elapsed,  no  act  of  rejection  having  been 
done  as  provided  by  the  statute,  the  only  condition  attached  to  the  pay- 
ment of  the  legacy  has  been  fulfilled.  Her  estate  does  not  make  any 
election  for  her,  but  the  statute  itself  declares  it. 

The  bringing  of  the  action  seeking  an  adjudication  that  her  husband 
had  in  fact  made  no  will  is  not  an  election  between  her  dower  and  the 
provisions  of  the  will,  but  was  simply  one  step  provided  by  law  in  de- 
termining whether  her  husband  had  left  a  will  or  not,  and  is  just  the 
case  provided  for  in  section  181  of  the  real  property  law,  where,  if  an 
action  is  pending  during  the  year  to  determine  the  validity  or  construc- 
tion of  the  will,  she  may  obtain  an  order  extending  her  time  to  make  the 
election  so  that  she  may  act  understandingly.  It  was  not  contended 
upon  the  trial  that  the  action  to  set  aside  the  will  was  an  act  to  recover 
her  dower,  and  it  clearly  was  not.  Chamberlain  v.  Chamberlain,  43 
N.  Y.  424.  It  is  only  claimed  for  it  that  it  showed  an  intention  upon 
her  part  not  to  take  the  provisions  of  the  will.  It  is  clear  that  it  does 
not  show  any  such  intention,  for  two  reasons :  First,  she  was  not  called 
upon  to  make  her  election  until  it  was  judicially  established  in  a 
tribunal  provided  for  her  whether  her  husband  had  in  fact  made  the 
will;  and,  second,  section  181  of  the  real  property  law  determines  her 
election  for  her  unless  she  enters  upon  the  real  estate  or  brings  an  ac- 
tion to  recover  her  dower  within  the  year.  During  the  year,  and  at  all 
times  until  she  has  renounced  its  provisions  in  the  manner  provided  by . 
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law,  she  occupies  the  position  of  a  legatee.  But  her  legacy,  in  some 
respects,  takes  precedence  over  other  legacies,  for  the  reason  that  it  is 
given  to  her  in  satisfaction  of  her  dower;  and  if  she  takes  it  she  extm- 
guishes  her  dower.  Her  election  to  reject  the  benefits  of  the  will  can- 
not be  established  in  any  other  way  than  in  the  manner  provided  by  the 
statute.  The  death  of  the  widow  within  the  year  does  not  deprive  her 
of  the  legacy,  and  her  executor  may  maintain  this  action  to  recover  it 
Judgment  is  therefore  direc*^'^!  in  favor  of  the  plaintiff. 
Judgment  for  plaintiff. 

(43  Misc.  Rep.  520.) 

SCHREYER  V.  SCHREYER  et  aL 

(Supreme  CJourt,  Special  Term,  New  York  County.    May,  1904.) 

1«  Pleading — Estoppel. 

Where  plaintiff  In  an  action  for  partition  set  up  a  trust  deed  as  one  of 
his  muniments  of  title,  and  Introduced  it  in  evidence,  he  could  not  there- 
after be  heard  to  say  that  it  never  became  operative. 

2.  Trust  Deed— Validity— Continued  Dominion  of  Gbantob. 

Where  a  trust  deed  granted  property  to  the  trustee,  to  collect  the  in- 
come and  pay  the  same  to  the  grantor,  the  continued  exercise  by  the 
grantor  of  control  over  the  property  after  the  execution  of  the  deed  did 
not  affect  its  validity. 

3.  Same— Delivebt— Evidence. 

A  recital  in  a  trust  deed  that  it  was  delivered,  together  with  an  ac- 
knowledgment of  its  execution  by  the  grantor  and  the  trustee,  and  its 
record  at  the  request  of  a  stranger,  was  sufficient  to  establish  its  deUvery, 
in  an  action  of  partition  in  which  plaintiffs  set  up  and  relied  upon  the 
trust  deed. 

4.  Same— Estoppel— Receipt  op  Income. 

The  owner  of  realty  conveyed  it  in  trust  under  a  provision  that  the 
trustee  should  receive  the  rents  and  profits,  pay  them  to  the  grantor  for 
life,  and  upon  her  death  convey  the  property  to  her  surviving  children, 
and  the  issue  of  any  such  as  might  be  deceased.  The  deed  provided  that 
the  grantor  might  revoke  the  trust,  in  writing,  with  the  consent  of  her 
husband;  and  it  was  also  provided  that  the  trustee  might  resign,  with- 
out authorization  by  the  court,  and  become  thereby  released  from  lia- 
bility. The  grantor's  husband  died  before  the  trust  was  revoked,  and 
thereafter  the  trustee  reconveyed  the  property  to  the  grantor,  who  after- 
wards died,  devising  her  residuary  estate  to  her  executor  In  trust  to  pay 
the  rents  to  her  children  during  minority,  and  at  the  majority  of  the 
youngest  to  divide  the  principal  among  them  equally.  Under  a  provi- 
sion authorising  them  so  to  do,  the  executors  sold  the  property  which  bad 
formerly  been  conveyed  to  the  trustee,  and  reconveyed  by  him,  and  paid 
the  income  of  the  purchase  price  to  the  children  of  testatrix.  Held,  that 
the  mere  receipt  of  the  income  of  the  purchase  money  by  the  minor  chil- 
dren would  not  estop  them  from  asserting  title  to  the  premises. 
6.  Same— CoNSTBUCTioN. 

The  trust  deed  operated  to  create  an  express  trust  for  the  benefit  of  the 
grantor,  and  a  power  in  trust  for  the  benefit  of  the  children  surviving  her, 
and  the  issue  of  those  which  she  survived. 

6.  Same— Revocation  bt  Gbantob. 

The  grantor  had  no  power  after  the  death  of  her  husband  to  terminate 
the  trust 

7.  Same— Reconveyance  by  Tbustee. 

The  trustee,  however,  had  power  to  do  so  by  reconveyance,  which  ^na 
not  conditional  upon  the  consent  of  the  grantor's  husband,  and  his  recon- 
veyance vested  the  grantor  with  absolute  title,  free  from  any  trust  in 
favor  of  her  husband. 
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Action  by  John  Schreyer  against  John  F.  Schreyer  and  others.  Judg- 
ment for  plaintiff. 

Alexander  Thain,  for  plaintiff,  and  for  John  F.  Schreyer  and  Mary 
Schreyer,  defendants. 

Alden  &  Carpenter,  for  defendants  Elizabeth,  John  F.,  and  William 
Gibbins. 

FITZGERALD,  J.  This  is  an  action  for  the  partition  of  certain 
real  property,  in  which,  as  permitted  by  section  1643  of  the  Code  of 
Civil  Procedure,  the  titles  of  the  respective  parties  are  controverted, 
and  may  be  determined.  The  plaintiff  claims  an  undivided  three- 
fourths  interest  therein  in  fee,  as  tenant  in  common  with  the  defendant 
Schreyer,  which  assertion  of  title  all  of  the  defendants  except  the  de- 
fendants Gibbins,  being  mortgagees  of  the  plaintiff,  are  jointly  interest- 
ed in  upholding,  while  the  defendants  Gibbins,  one  of  whom  is  an  in- 
fant, claim  to  be  the  owners,  as  tenants  in  common,  of  the  entire  fee 
in  the  premises.  It  is  conceded  by  all  that  on  July  8,  1889,  one  Henri- 
etta E.  Guldenkirch  (formerly  Gibbins),  the  devisor  of  the  grantor  of 
the  plaintiff,  and  the  mother  of  the  defendants  Gibbins,  was  the  owner 
in  fee  of  the  premises.  On  that  day,  by  deed  duly  acknowledged  and 
subsequently  recorded,  she  conveyed  the  premises,  for  a  nominal  con- 
sideration, to  one  James  L.  Lowrey,  in  trust  to  receive  the  rents,  issues, 
etc.,  thereof,  to  repair  and  improve  the  same,  to  insure  them  against  loss 
by  fire,  to  discharge  liens  and  incumbrances  thereon,  to  borrow  money 
on  the  security  thereof  for  that  purpose,  and  to  pay  the  net  income  there- 
from to  the  grantor  during  her  natural  life,  and  upon  her  death  to  con- 
vey the  property  to  such  of  her  children  as  she  might  leave  surviving, 
and  to  the  issue  of  any  predeceased  child  or  children ;  the  said  issue 
to  take  the  shares  their  respective  parents  would  have  taken  if  living 
at  the  death  of  the  grantor.  The  grantor  in  the  said  deed  expressly 
reserved  to  herself  the  power  of  revocation  and  termination  of  the 
said  trust  by  written  notice  executed  as  conveyances  of  real  estate  are 
required  to  be  executed,  but,  however,  upon  the  written  consent  thereto 
of  her  husband,  executed  in  the  same  manner ;  and  the  trustee  agreed, 
on  receipt  of  such  notice  and  consent,  to  convey  the  premises  to  the  per- 
son or  persons  appointed  and  designated  therein,  in  which  event  it  was 
provided  that  he  would  be  relieved  from  further  liability  under  the  trust 
without  judicial  authority  or  resort  to  legal  proceeding.  The  trust  was 
accepted  upon  the  reservation  and  condition  expressly  stated  in  the  deed 
that  the  trustee  might,  at  any  time  he  desired,  resign  and  surrender  the 
trust,  and  reconvey  the  property  to  the  grantor,  without  judicial  au- 
thority or  resort  to  legal  proceeding,  and  thereby  relieve  himself  from 
any  liability  thereafter  by  reason  of  the  trust. 

The  husband  of  the  grantor  died  January  6,  1890,  without  having 
given  the  written  and  formally  executed  consent  to  the  exercise  by  the 
grantor  of.  the  power  of  revocation  and  termination  prescribed  by  the 
terms  of  the  deed  of  trust.  Subsequently  the  trustee,  describing  him- 
self as  such,  undertook  to  reconvey  to  the  grantor  of  the  trust  individ- 
ually, for  a  nominal  consideration,  the  premises  in  question,  by  a  deed 
dated,  acfenowledged,  and  recorded  on  August  4,  1891,  reciting  the 
former  conveyance  to  him  in  trust ;   stating  that  the  trustee  desired  to 
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resign  and  surrender  the  trust  and  to  reconvey  the  premises,  and  that 
the  grantor  of  the  trust  had  notified  the  trustee  that  she  had  revoked 
and  terminated  the  trust.  Subsequent  to  said  reconveyance  the  grantee 
named  therein  died,  leaving,  her  surviving,  three  children,  the  defend- 
ants Gibbins,  and  leaving  a  last  will  and  testament  by  which,  after  spe- 
cific bequests  of  personal  property,  she  devised  and  bequeathed  in  trust 
to  her  executor  and  trustee,  the  defendant  Pattison,  her  entire  residuary 
estate,  to  receive,  collect,  and  pay  the  rents  and  profits  to  her  said  three 
children  during  their  minority,  and  to  divide  the  same  among  them,  in 
equal  shares,  upon  the  attainment  to  his  majority  of  the  youngest  child. 
Subsequently  the  said  executor  and  trustee  conveyed  the  premises  for 
the  expressed  consideration  of  $10,000  to  the  plaintiff  by  a  deed  reciting 
the  said  will,  and  stating  that  the  conveyance  was  made  under  the  pow- 
er of  sale  contained  therein.  The  said  consideration  was  paid  in  cash 
and  by  a  purchase-money  mortgage  for  $6,500,  which  was  subsequently 
discharged  by  the  payment  of  $4,000  cash  and  the  execution  and  deliv- 
ery of  a  mortgage  for  $1,500  now  held  by  the  trustee.  The  executor 
has  duly  accounted  and  has  been  discharged  as  such ;  his  account  and 
vouchers  showing  that  the  said  children  have  received  and  are  receiving 
the  income  of  the  purchase  money  paid  by  plaintiff  for  said  premises, 
and  that  he  holds  a  balance  of  the  estate  of  $350,962  as  trustee,  subject 
to  the  trusts  declared  by  the  will. 

The  plaintiflf  contends  that,  either  by  the  failure  of  the  trust  deed 
to  become  operative  because  of  the  neglect  of  the  trustee  to  do  anything 
under  it,  and  because  of  the  grantor's  continued  exercise  of  control  over 
the  property,  some  evidence  of  which  was  offered,  or  by  the  terms  of 
the  trust  deed,  reserving  the  power  of  revocation  and  termination  by 
the  grantor  thereof,  and  providing  for  a  reconveyance  by  the  trustee, 
and  by  the  deed  of  reconveyance  delivered  by  the  trustee  to  the  grantor 
of  the  trust,  in  which  the  exercise  of  the  power  of  revocation  and 
termination  of  the  trust  is  recited,  the  latter  individually  remained  or 
again  became  the  owner  of  the  entire  fee  in  the  premises,  which  she 
could  and  did  devise  by  will  to  her  executor  and  trustee  in  trust  for  her 
children,  who  are  now  estopped,  by  their  acceptance  of  the  income  from 
the  purchase  money  paid  for  said  premises  by  the  plaintiff  to  the  said 
executor  and  trustee,  from  questioning  the  validity  of  the  title  on  the 
conveyance  thereof  to  the  former  by  the  latter  under  the  power  of  sale 
contained  in  the  will  of  the  grantor  and  testatrix.  On  the  other  hand, 
the  defendants  Gibbins  contend  tliat  the  trust  deed  created  an  express 
trust  for  the  benefit  of  the  grantor  and  a  power  in  trust  for  themselves, 
her  children ;  that,  in  view  of  the  failure  (other  than  as  appears  from 
the  mere  recital  in  the  deed  of  reconveyance)  of  the  grantor  of  the  trust 
to  exercise,  with  the  consent  of  her  husband,  in  the  form  and  manner 
prescribed  by  the  deed  of  trust,  the  right  and  power  of  revocation  were 
lost,  and  that  the  express  trust  and  the  power  in  trust  became  irrevocable 
on  the  death  of  the  husband ;  that  the  trust  deed  did  not  contemplate 
that  the  deed  of  reconveyance  should,  and  the  deed  of  reconveyance  did 
not  and  could  not,  terminate  the  trust  or  affect  the  power  in  trust 
but,  being  in  contravention  of  the  trust,  was  utterly  void  and  ineffectual 
to  pass  title ;  that  whether  the  reconveyance  by  the  trustee  to  the  grantor 
did  or  die!  not  constitute  the  latter  a  substituted  trustee  of  the  power  in 
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trust  for  the  benefit  of  the  children,  ih  the  former  of  which  cases  she 
could  not  and  did  not  execute  the  power  in  trust  by  will,  the  statutes  of 
the  state  on  the  death  of  the  grantor  immediately  vested  the  title  to  the 
premises  in  the.  children,  who,  by  reason  of  their  infancy,  and  in  the 
absence  of  their  fraud  or  misrepresentation,  were  not  estopped  by  their 
acceptance  of  the  income  of  the  purdiase  price  of  the  premises  paid  to 
their  trustee  by  the  plaintiff. 

There  is  no  force  in  the  plaintiff's  contention  that  the  trust  deed  never 
became  operative  because  of  a  failure  to  deliver  it,  or  of  the  trustee's 
neglect  to  do  anything  under  it,  and  of  the  grantor's  continued  exercise 
of  complete  control  over  the  property.  Indeed,  the  plaintiff  cannot  be 
heard  to  question  it,  to  deny  the  existence  of  the  facts  assumed  by  it, 
or  of  the  creation  of  the  trusts  declared  thereby,  for  in  his  complaint 
he  made  it  one  of  the  foundations  of  his  title,  and  he  introduced  it  in 
evidence  as  part  of  his  case.  Bennett  v.  Garlock,  79  N.  Y.  302,  316,  36 
.\m.  Rep.  517.  However,  there  is  no  proof  that  it  was  not  delivered. 
On  the  other  hand,  the  recital  therein  that  it  was  sealed  and  delivered  in 
the  presence  of  two  witnesses,  the  acknowledgment  of  its  execution  by 
the  grantor  and  the  trustee,  and  the  subsequent  recording  thereof  at  the 
request  of  a  stranger  thereto,  indicate  conclusively,  in  the  absence  of 
proof  to  the  contrary,  its  delivery.  Adams  v.  Adams,  21  Wall,  185,  22 
L.  Ed.  504 ;  Rathbun  v.  Rathbun,  6  Barb.  98.  Nor  can  the  continued 
control  of  the  property  and  the  collection  of  the  rents  thereof  by  the 
gfrantor  of  the  trust  be  urged  by  the  plaintiff  against  the  operation  of 
•  the  trust  deed,  for  these  may  have  been  done  "at  the  request  or  with  the 
permission  of  the  trustee — a  very  natural  agency,  since  the  rents  were 
to  be  paid  to  her."  Bliss  v.  West,  58  Hun,  71,  11  N.  Y.  Supp.  374, 
affirmed  in  132  N.  Y.  589,  30  N.  E.  868;  Wallace  v.  Berdell,  97  N.  Y. 
13,  25.  Nor  can  it  be  successfully  claimed  that  the  express  trust  and 
the  power  in  trust  were  revoked  and  terminated  by  the  notice  from  the 
grantor  and  the  consent  of  her  husband,  in  the  form  and  manner  pre- 
scribed by  the  trust  deed.  That  notice  and  consent  were,  by  the  deed 
of  trust,  required  to  be  in  writing,  and  executed  by  the  grantor  and  her 
husband  "in  the  same  manner  as  conveyances  of  real  estate  are  required 
by  law  to  be  executed";  that  is,  under  seal,  and  subscribed  by  the 
party  or  parties  making  the  same.  Furthermore,  under  the  Revised 
Statutes  (1  Rev.  St.  [1st  Ed.]  p.  736,  part  2,  c.  1,  tit.  2,  §  122),  the  consent 
of  the  husband  to  the  execution  of  the  power  of  revocation  must  have 
been  expressed  in  the  instrument  executing  the  power,  or  in  a  written 
certificate  thereon,  which  instrument  or  certificate  must  have  been 
signed  by  the  husband,  whose  consent  was  made  necessary;  and  by 
section  273  of  the  real  property  law  (Laws  1896,  p.  617,  c.  547)  the 
instrument  containing  the  revocation  must  have  been  recorded  in  the 
office  in  which  the  instrument  containing  the  power  was  recorded.  No 
such  written  consent  signed  by  the  husband  of  the  grantor,  and  no  rec- 
ord thereof,  were  produced  by  the  plaintiff ;  and  it  must  be  held,  upon 
the  evidence,  that  the  husband  died  without  giving  the  same.  It  can- 
not be  contended  that  because  the  husband's  connection  with  the  deed 
of  trust  may  be  said  to  be  merely  nominal,  because  he  was  not  a 
party  thereto,  took  no  beneficial  interest  thereunder,  and  never  assented 
to  the  conditions  thereof,  including  that  requiring  his  consent,  his 


Digitized  by 


Google 


512  88  NEW  YORK  SUPPLEMENT  (Sup.  Ct 

and  123  New  York  State  Reporter 

consent  to  the  exercise  of  the  reserved  power  of  revocation  and  termina- 
tion of  the  trust  was  unnecessary  and  immaterial,  and  that  his  death 
without  having  given  the  formal  written  consent  required  did  not  aflfect 
the  exercise  by  the  grantor  of  the  said  power  recited  in  the  deed  of  re- 
conveyance.    Whether  she  inserted  the  provision  requiring  her  hus- 
band's consent  to  validate  the  trust  and  the  power  in  trust  by  overcom- 
ing the  provision  of  the  statutes  that  an  express  trust  reserving  an 
absolute  power  of  revocation  creates  no  trust,  but  leaves  the  grantor 
the  owner  in  fee,  so  far  as  the  rights  of  purchasers  and  creditors  are 
concerned  (1  Rev.  St.  [1st  Ed.]  p.  733,  part  2,  c.  1,  tit.  2,  §  86),  or 
for  family  reasons,  it  is  sufficient  for  the  court  that  the  grantor  of  the 
trust,  while  the  absolute  owner  of  the  entire  fee,  of  her  own  volition 
provided  in  her  solemn  deed  of  trust  that  the  power  of  revocation  there- 
of reserved  by  her  should  not  be  absolute,  but  conditional  upon  the  writ- 
ten consent  formally  expressed  of  her  husband  thereto.     The  reser\'ed 
power  could  therefore  be  exercised  only  with  that  consent,  as  pre- 
scribed by  the  trust  deed  (dictum  in  Barnard  v.  Gantz,  140  N.  Y.  249, 
35  N.  E.  430) ;  and  by  the  death  of  the  husband,  without  having  given 
such  consent  to  the  exercise  of  that  power,  the  right  of  the  grantor  her- 
self to  revoke  or  terminate  the  trust  was  lost  forever.     "If  the  person 
whose  consent  is  necessary  [to  the  execution  of  a  power]  die  before 
the  execution  of  the  power,  and  without  having  assented,  the  power  is 
gone,  although  his  death  was  the  act  of  God.     *     *     *    There  is  no 
provision  of  the  Revised  Statutes  that  changes  this  well-established  rule 
of  the  common  law."     Barber  v.  Gary,  11  N.  Y.  397,  402.     Section  154' 
of  the  Real  Property  Law  (Laws  of  1896,  p.  683,  c.  547),  modifying 
this  rule,  took  effect  subsequent  to  the  death  of  the  husband ;  and  it  was 
held  in  Gulick  v.  Griswold,  160  N.  Y.  399.  64  N.  E.  780,  that  the  said 
rule  applied  where  the  death  of  the  third  person  whose  consent  was  re- 
quired occurred  prior  to  the  passage  of  the  real  property  law. 

Again,  apart  from  the  question  of  the  necessity  of  the  consent  of  the 
husband,  the  mere  recital  in  the  deed  of  reconve)rance  that  the  grantor 
of  the  trust  had  notified  the  trustee  that  she  had  revoked  and  terminated 
the  trust  raises  no  presumption  of  the  exercise  of  the  power  of  revoca- 
tion in  the  form  and  manner  prescribed  by  the  trust  deed.  It  is  the  fact 
of  the  exercise  of  the  power,  and  not  the  mere  recital  of  it,  that  counts, 
and  the  latter  is  immaterial.  Briggs  v.  Davis,  20  N.  Y.  16,  22,  75  Am. 
Dec.  363.  Again,  because  of  their  infancy  at  the  time  of  all  of  the 
transactions,  and  in  the  absence  of  any  fraud  or  misrepresentation 
on  their  part,  the  defendants  Gibbins,  one  of  whom  is  still  an  infant,  are 
not  estopped  from  asserting  title  to  the  premises  by  their  receipt  from 
their  trustee  and  acceptance  of  the  income  of  the  purchase  moneys  paid 
by  the  plaintiff  for  said  premises.  In  Ackley  v.  Dygert,  33  Barb.  176. 
it  was  held  that  "an  infant  heir  is  not,  by  accepting  the  money  arising: 
from  her  sale  of  her  estate,  and  saying  she  is  satisfied  with  it,  after  be- 
coming of  age,  estopped  from  denying  the  validity  of  the  sale."  It  is 
true  that  in  that  case  (an  action  of  ejectment)  the  court  said  it  was  un- 
necessary to  determine  what  a  court  of  equity  would  decree  in  a  proper 
action  in  relation  to  the  monevs  received  by  the  infants.  See,  also. 
Smith  V.  Baker,  42  Hun,  604,  505 ;  Spencer  v.  Carr,  46  N.  Y.  406,  6 
Am.  Rep.  112. 


Digitized  by 


Google 


Sup.  Ct)  8GHBETER  V.  8CHREYEB  513 

The  only  question  remaining  for  consideration  is  that  concerning 
the  nature  and  legal  effect  upon  the  rights  of  the  parties  herein,  first, 
of  the  provision  of  the  trust  deed  that  the  trust  was  accepted  upon  the 
reservation  and  condition  that  the  trustee  might,  at  any  time  he  de- 
sired, resign  and  surrender  the  trust,  and  reconvey  the  property  to  the 
grantor  of  the  trust,  without  judicial  authority  or  resort  to  legal  pro- 
ceeding, and  thereby  relieve  himself  from  all  subsequent  liability ;  and, 
secondly,  of  the  deed  of  reconveyance  by  the  trustee,  executed  and  de- 
livered in  accordance  with  said  provision.  The  court  is  commanded 
by  the  statute,  in  its  construction  of  that  instrument,  to  ascertain  and 
enforce  the  intention  of  the  party  executing  the  same,  so  far  as  that  is 
possible,  and  in  so  far  as  it  is  not  opposed  to  any  established  principle 
of  law,  does  not  violate  any  statutory  enactment,  or  contravene  any 
rule  of  public  policy.  It  seems  to  me  that  such  intention  is  easily  ascer- 
tainable, and  that  in  view  of  the  nature  and  extent  of  the  interest  in 
the  trust  property  of  the  cestuis  of  such  powers  in  trust,  as  defined  by 
the  courts  of  this  state,  the  enforcement  of  that  intention  by  sustaining 
the  title  founded  on  the  deed  of  reconveyance  is  not  only  equitable,  but 
required  by  law.  It  is  evident  from  the  trust  deed  that  the  grantor, 
who  was  the  absolute,  unqualified  owner  of  the  property,  with  full 
powers  of  control  and  disposition,  and  with  the  right  to  impose  such 
restrictions  upon  the  alienation  thereof  as  were  not  contrary  to  law,  in- 
tended thereby  to  retain  the  beneficial  ownership  of  the  property  for 
her  life,  by  reserving  for  herself  the  right  to  the  net  income  thereof  dur- 
ing that  period,  to  reserve  the  right  or  power  of  revocation  and  termina- 
tion of  the  trust  and  of  the  power  in  trust,  and  of  appointing  and  desig- 
nating the  person  or  persons  to  whom  the  trustee  should  convey,  which 
right  and  power  were  to  be  expressed  in  written  notice,  and  to  be  exer- 
cised with  the  consent  of  her  husband  expressed  in  like  formal  manner, 
and  to  reserve  the  right  to  take  a  reconveyance  of  the  property  from  the 
trustee  when  the  latter  decided  to  resign,  surrender  the  trust,  and  so 
reconvey.  These  provisions  indicate  clearly  her  intention  to  retain 
ownership  and  control  of  the  property,  with  the  exceptions  only  that 
the  trustee  should  hold  it  subject  to  the  execution  of  the  trust  and  of 
the  power  in  trust,  or  that,  if  she  wished  it  conveyed  by  the  trustee  to 
any  person  other  than  herself,  the  consent  of  her  husband  thereto  should 
be  obtained — ^very  natural  provisions — since  her  heirs,  viz.,  the  children 
and  the  issue  of  any  predeceased  children,  for  whom  the  power  in 
trust  was  granted,  and  her  husband,  with  the  possibility  of  obtaining 
an  estate  by  curtesy  therein,  were  the  only  i!)ersons  interested  in  a  con- 
veyance of  the  property  to  such  other  person.  She  was  willing  that  the 
property  should  be  held  subject  to  the  trust  for  her  benefit  during  her 
Kfe,  and  to  the  execution  thereafter  of  the  power  in  trust  for  the  benefit 
of  those  who  would  be,  in  the  ordinary  course  of  events,  her  heirs,  while 
reserving  the  power  of  revocation  and  termination  of  the  trust  by  re- 
serving the  right  to  direct  a  conveyance  by  the  trustee  to  other  persons, 
to  restrict  the  exercise  thereof  by  the  consent  of  her  husband,  who  would 
ordinarily  be  mindful  of  the  interests  of  herself  and  their  children,  as 
the  circumstances  of  the  case  would  require ;  and  she  was  willing  that 
her  trustee  should  have  the  option  of  surrendering  the  trust,  but  only 
in  one  way — ^by  a  reconveyance  to  herself — to  which  the  consent  of  her 
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husband  was  not  necessary,  and  which  would  leave  her  free  again  to  dis- 
pose of  the  property  as  she  wished,  and  as  seemed  proper  for  the  inter- 
ests of  those  dependent  upon  her,  whom,  in  fact,  she  protected  and  se- 
cured by  her  subsequent  will. 

Under  our  statutes,  the  effect  of  the  trust  deed  was  to  create  an  ex- 
press trust  for  the  benefit  of  the  grantor,  and  a  power  in  trust  for  the 
benefit  of  her  children;  the  latter  result  being  declared  by  1  Rev.  St 
(1st  Ed.)  p.  729,  part  2,  c.  1,  tit.  2,  §§  58,  69  (Real  Property  Law,  p.  572/ 
§  79).  The  trustee  was  vested  with  the  whole  title,  subject  to  the  execu- 
tion of  the  trust,  which  the  grantor  could  enforce  in  equity  (1  Rev.  St. 
[1st  Ed.]  p.  729,  part  2,  c.  1,  tit.  2,  §  60),  but  which  she  could  not 
alienate  (Id.  p.  730,  §  63),  even  with  the  authority  of  the  court  Lent  v. 
Howard,  89  N.  Y.  169.  She  retained,  however,  every  estate  or  interest 
embraced  in  tlie  trust  and  not  otherwise  disposed  of  (1  Rev.  St.  [1st  Ed.] 
p.  729,  part  2,  c.  1,  tit.  2,  §  62),  with  the  right  of  declaring  to  whom  the 
property  should  belong  in  the  event  of  the  failure  or  termination  of  the 
trust,  or  to  grant  or  devise  the  property,  subject  to  the  execution  of  the 
trust,  to  a  grantee  or  devisee  who  would  have  a  legal  estate  as  against 
all  persons,  and,  except  the  trustee,  those  claiming  under  him  (1  Rev. 
St  [1st  Ed.]  p.  729,  part  2,  c.  1,  tit  2,  §  61). 

It  must  be  conceded,  under  the  authority  of  Watkins  v.  Reynolds, 
123  N.  Y.  211,  25  N.  E.  322,  that,  in  the  absence  of  any  provision  for, 
and  of  the  actual  execution  and  delivery  of,  a  deed  of  reconveyance  to 
her  by  the  trustee,  and  in  view  of  her  failure  to  exercise  the  power  of 
revocation  with  the  consent  of  her  husband,  the  statute  would,  upon 
her  death,  immediately  execute  the  power,  and  vest  the  legal  and  equi- 
table title  in  her  children,  without  the  necessity  of  an  actual,  formal  con- 
veyance to  them  by  the  trustee.  It  seems  to  me,  however,  that  the 
provision  in  the  trust  deed  for  a  reconveyance  by  the  trustee,  and  an 
actual  reconveyance,  in  accordance  therewith,  before  the  death  of  the 
grantor,  render  the  principle  of  the  last-cited  case  inapplicable,  and  pre- 
vented the  operation  of  the  statute,  and  the  subsequent  devise  of  the 
property  by  the  grantor  of  the  previous  trust  therein  make  the  follow- 
ing: language  of  the  court  in  Townshend  v.  Frommer,  125  N.  Y.  466- 
468,  26  N.  E.  810,  applicable: 

"From  the  language  of  the  trust  clause,  It  is  evident  that  the  grantor,  Mrs. 
Curtis,  desired,  in  the  first  place,  to  assure  to  herself,  by  placing  the  estate 
in  another's  hands  as  trustee,  beyond  the  risks  attendant  upon  her  husband's 
acts  or  business,  and  beyond  his  influence  and  control,  a  life  income  from  the 
estate ;  and,  in  the  next  place,  after  her  life  had  ended,  if  any  of  her  children 
should  then  be  living,  or  any  survivors  of  deceased  children,  that  they  should 
have  it  divided  among  them.  She  could  have  effected  this  latter  purpose  by 
a  direct  gift,  or  grant  in  remainder,  contained  in  the  instrument,  or  she  could 
do  it,  as  it  was  done,  by  adding  another  trust  to  that  already  created,  namely, 
by  empowering  her  trustee  to  convey  the  lands  after  her  decease,  in  the  due 
proportions,  to  her  children.  There  does  not  seem  to  be  any  confusion  in  the 
thought  that  she  as  deliberately  purposed,  as  she  as  deliberately  expressed 
herself  in  language,  that  during  her  life  the  whole  estate  should  be  in  the 
trustee,  for  her  sole  use  and  benefit,  and  that  all  other  interests  should  be  in 
abeyance  until  the  happening  of  her  death,  by  wliich  the  trust  estate  would 
terminate,  as  the  event  upon  which  limited,  and  when  her  trustee  might  dis- 
pose of  it  by  conveying  it  to  the  then  ascertained  members  of  a  class  named. 
Has  she  not  intended,  in  so  alienating  her  estate,  while  securing  to  herself 
a  life  income,  as  well,  to  assure  herself  that  after  her  death,  and  not  until 
then,  those  of  her  children  who  survived  her,  or  the  descendants  of  any  pre- 
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dece&sed  children,  should  be  benefited  by  it,  and  derive  enjoyment  or  snp- 
port  from  its  possession?  What  rule  of  law  prevents  our  aifectuating  an  in- 
tention which  is  80  cogent  and  coercive,  and  compels  us  to  hold  that,  from 
the  delivery  of  the  grant  to  the  trustee,  the  children  of  the  grantor  were  vested 
with  a  legal  estate  in  remainder?  Why  shall  we  not  say  that  here  the  grantor 
intended  to,  and  did,  create  a  trust  to  convey  the  estate  to  certain  persons, 
who  were  only  to  be  determined  upon  the  happening  of  the  event  of  her  death 
—a  disposition  executory,  and  not  executed,  in  its  nature,  in  the  ordinary  use 
of  these  terms,  and  enforceable  as  a  power  in  the  trustee,  however  unnec- 
essary to  the  vesting  of  the  estate,  at  the  time  when  the  power  might  be 
exercised  by  the  trustee,  the  actual  exercise  of  the  power  would  be?  Because 
the  statute  would  operate  to  execute  the  use  in  the  intended  beneficiaries 
of  the  power  does  not  answer  the  question.  Though  the  statute  will  execute 
the  use,  when  the  trustee  might  or  should  execute  the  power,  the  statute  does 
not  operate  before  that  time.  If  the  trustee  cannot,  by  the  terms  of  his  trust, 
exercise  his  power  until  the  happening  of  the  event  which  liberates  it,  the 
statute  is  not  previously  moved.  It  cannot  operate  upon  the  subject  of  the 
power  before  the  power,  by  its  terms,  is  itself  operative.  Now,  this  is  just 
the  difficulty  which  such  a  power  in  trust  raises  in  the  way  of  the  vesting 
of  a  future  estate.  It  is  executory,  in  the  sense  of  calling  for  the  perform- 
ance of  an  act  in  the  future  which  the  donor  might  have  performed,  but 
which  he  directs  to  be  done  after  his  death  by  the  trustee,  in  a  certain  mode, 
to  be  determined  at  the  time  of  performance  by  the  facts  then  ascertained. 
It  is  necessarily  inoperative  until  the  happening  of  the  future  event." 

The  court  further  says  at  page  469,  125  N.  Y.,  page  811,  26  N.  E. : 
"Where  such  a  power  in  trust  follows  in  a  grant  upon  the  creation  of  an 
authorized  express  trust,  I  think  the  true  principles  of  construction  under- 
lying the  question  of  interests  to  be  that  during  the  continuance  of  tlie  pre- 
ceding trust  estate  the  whole  title  is  in  the  trustee,  subject  to  the  execution 
of  the  trust,  and  that  the  reversion  is  in  the  grantor  and  his  heirs,  subject  to 
the  execution  of  the  power  in  trust ;  that  the  disposition  of  the  estate  after 
the  grantor's  death,  by  way  of  a  power  in  trust  to  convey  to  members  of  a 
class  who  may  then  be  ascertained,  gives  to  any  then  existing  individuals 
who  might  fall  within  the  deFcrii)tion  of  the  class  an  interest  purely  contin- 
gent as  well  as  future  in  its  nature ;  and  that  the  destruction  of  the  estate  in 
the  grantor  and  trustee,  as  by  procetxlini?s  in  equity  to  foreclose  a  prior  mort- 
gage, destroys  it,  as  to  the  intended  beneficiaries  of  the  power  In  trust,  by 
preventing  the  operation  of  both  power  and  statute,  through  which  alone  their 
interests  would  come." 

And  at  page  470,  125  N.  Y.,  page  811,  2G  N.  E.: 

"Our  conclusion  is  that  at  the  time  of  the  foreclosure  proceedings  the  then 
living  children  of  Mrs.  Curtis  did  not  have  any  estate  in  the  lands  in  ques- 
tion, and  their  equitable  interests  were  all  in  abeyance.  The  whole  estate 
was  transferred  to  the  trustee,  and  every  interest  not  embraced  in  the  trust 
renaained  in  the  grantor.  Until  her  death  terminated  the  estate  in  the  trus- 
tee, no  estate  could  vest  in  any  others.  The  happening  of  the  event  which 
would  render  the  trust  power  to  convey  enforceable  in  favor  of  persons  then 
ascertained  would  set  in  oi>eration  the  statute,  and  vest  the  estate  in  those 
perjsons;  but,  as  meanwhile  she  and  her  trustee  had  been  divested  of  the 
estate,  none  remained  to  which  future  interests  mi^bt  attach." 

In  Bennett  v.  Garlock,  79  N.  Y.  302,  35  Am.  Rep.  517,  the  question 
concerned  the  nature  and  tenure  of  the  plaintiff's  interest  in  a  trust 
estate  which  her  parents  had  created  by  deed  to  trustees  upon  trusts 
to  sell  for  the  payment  of  debts,  to  apply  net  profits  for  the  support  of 
the  grantors  during  their  lives  and  the  life  of  the  survivor  of  them,  and 
to  hold  the  residue  for  such  persons  as  shall  be  the  right  heirs  of  the 
grantors  at  the  time  of  the  death  of  the  survivor  of  them.  It  was  held 
that  she  took  merely  an  equitable  interest  in  the  estate,  and  that,  if  the 
estate  of  the  trustees  is  defeated  in  any  way,  the  remainder  must  be  de- 
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feated,  and  the  plaintiff's  right  barred,  because  it  rests  upon  the  same 
title.  Whatever  way  it  was  conveyed  to  her — by  the  trustees  them- 
selves or  by  force  of  the  statute — ^she  took  subject  to  the  acts  of  the 
trustees.  If  by  their  neglect  to  consent  an  estate  had  been  acquired  by 
the  defendant,  or  he  had  obtained  an  advantage  which  prevented  the 
trustees  from  asserting  their  title,  the  plaintiff,  standing  in  their  place, 
is  equally  estopped  and  prevented. 

It  is  contended  that  the  provision  of  the  trust  deed  providing  for  a 
reconveyance  by  the  trustee  did  not  contemplate  and  could  not  affect 
a  termination  of  the  trust,  but  only  a  resignation  by  the  trustee,  a  sur- 
render of  the  trust,  and  a  reconveyance  by  the  trustee,  with  the  effect 
that  he  would  be  relieved  from  any  further  liability.  It  is  true  that  the 
language  employed  is  not  as  definite  as  it  might  have  been  for  a  full 
and  accurate  statement  of  the  intentions  of  the  grantor.  But  this  con- 
tention is  overcome  by  the  construction  which  I  have  given  to  the  trust 
deed,  as  above  stated.  The  resignation  and  surrender  were  not  to  be 
affected  by  the  reconveyance,  which  was  a  separate  and  independent  act 
of  the  trustee,  and  contemplated  by  the  trust  deed.  The  conveyance, 
to  the  parties  designated  in  the  notice  of  and  consent  to  the  conditional 
power  of  revocation  and  termination  reserved  by  the  grantor,  was  to 
relieve  the  trustee  from  further  liability  under  the  trust,  without  judicial 
sanction,  and  the  resignation,  surrender,  and  reconve)rance  by  the 
trustee  were  in  like  manner  to  free  the  trustee  from  all  subsequent  lia- 
bility in  like  manner.  The  effect  upon  the  liability  of  the  trustee  w.s 
to  be  the  same,  and,  indeed,  would  arise  from  any  resignation  and  ac- 
counting up  to  the  date  thereof ;  and  the  parties  evidently  used  the  other 
language  employed — the  power  to  "revoke  and  terminate  the  trust, 
and  to  appoint  and  designate  the  persons  to  whom  the  property  should 
be  conveyed,"  and  the  right  granted  the  trustee  "to  resign  and  sur- 
render and  reconvey  the  property" — with  the  intention  that  they  should 
have  the  same  effect  upon  the  trustee's  liability  and  the  common  effect 
of  authorizing  a  transfer  of  the  title,  in  one  case,  however,  to  the  per- 
sons designated,  and  in  the  other  to  the  grantor.  Nor  can  it  be  con- 
tended that  the  reconveyance  to  the  grantor  by  the  trustee  was  contrary 
to  the  conditions  of  the  trust,  or  in  contravention  thereof,  and  therefore 
ineffectual  and  void.  The  answer  thereto  is  that,  on  the  contrary,  the 
trust  was  expressly  granted  and  accepted  subject  to  the  condition  that 
he  mip^ht  so  reconvey.  It  is  claimed,  too,  that  the  trustee  could  not  re- 
sign his  trust  without  leave  of  the  court.  It  is  held,  however,  in  Cruger 
v.  Halliday,  11  Paige,  314,  that  a  trustee,  after  accepting  the  trust,  must 
either  be  discharged  from  the  trust  by  virtue  of  a  special-  provision  in 
the  deed  or  will  which  creates  the  tnist,  or  by  an  order  or  decree  of  the 
court  of  chancery,  or  with  the  general  consent  of  all  persons  interested 
in  the  execution  of  the  trust.  The  deed  here  does  provide  for  resigna- 
tion and  for  discharge  from  such  liability  as  the  court  itself  could  de- 
cree, viz.,  from  "further"  or  subsequent  liability  after  the  trustee  made 
either  the  conveyance  or  reconveyance  provided  for" by  trust  deed;  and 
the  provision  for  resignation  and  the  rules  of  law  applicable  thereto  are, 
so  far  as  the  title  is  concerned,  separate  and  distinct  from  those  provid- 
ing for  the  reconveyance.  Finally,  there  is  no  force  in  the  contention 
of  the  defendants  that  the  reconveyance  to  the  grantor  by  the  trustee 
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constituted  the  former  the  substituted  trustee  of  the  express  trust  and 
of  the  power  in  trust.  The  trust-deed  did  not  provide  that  the  recon- 
veyance should  be  made  to  her  in  trust.  The  reconveyance  was  not  so 
made  to  her  as  trustee,  but  to  her  individually.  To  hold  that  she  was  a 
substituted  trustee  of  the  trust  and  of  the  power  in  trust  would  necessi- 
tate a  finding  that  she  was  trustee  of  herself,  to  pay  herself  the  net  in- 
come of  the  estate  during  her  life  (something  prohibited  by  the  statute), 
and  also  trustee  under  the  power  in  trust  to  convey  the  property  on  her 
death  to  her  children  and  to  the  issue  of  any  predeceased  children 
(something  that  would  be  physically  and  legally  impossible). 

For  these  reasons,  judgment  must  be  rendered  for  the  plaintiff  to  the 
cflFect  that  he  and  the  defendant  John  F.  Schreyer  have  title  to  the  prem- 
ises in  fee  simple  a?  tenants  in  common,  in  the  proportion  of  three- 
fourths  and  one-fcurth,  subject  to  the  lien  of  the  mortgages  of  the  other 
defendants,  as  stated  in  the  complaint,  and  to  the  dower  right  in  one- 
fourth  of  the  defendant  Mary  Schreyer.  Costs  must  be  awarded 
against  the  adult  defendants  Elizabeth  and  John  F.  Gibbins^  who  have 
so  strenuously  contested  the  title. 


(43  Misc.  Rep.  560.) 

In  re  PRESTON. 

(Supreme  Ck)xurt,  Special  Term,  Suffolk  County.    May,  1904.) 

1  INBANC  FeBBONB— INQUIBTTION— OONFIBlf  ATION. 

Where  the  evidence  on  an  Inquisition  to  determine  the  competency  of  an 
alleged  incompetent  person  showed  that  be  had  well-recognized  symptoms 
of  incipient,  if  not  actnal,  senile  dementia,  and  the  Jury,  after  hearing  the 
case  during  an  entire  day  and  evening,  decided  it  after  midnight,  having 
been  out  only  one  hour — the  commissioner  dissenting  from  Its  finding  that 
the  alleged  incompetent  was  competent — ^the  court  will  refuse  to  confirm 
the  inquisition. 

Motion  to  confirm  an  inquisition  in  the  matter  of  Jonathan  Preston, 
an  alleged  incompetent  person.  The  hearing  was  had  before  Tifnothy 
M.  Griffing,  Esq.,  sole  commissioner,  and  21  jurors.  It  began  in  the 
morning  of  March  1st,  and  continued,  with  only  brief  adjournments, 
until  nearly  2  o'clock  in  the  morning  of  March  2d,  at  which  time  the 
case  was  submitted  to  the  jury.  After  being  out  for  about  one  hour, 
the  jury  came  in  with  an  inquisition  to  the  effect  that  Mr.  Preston  was 
competent.  This  inquisition  was  signed  by  20  of  the  jurors,  but  the 
commissioner  dissented  therefrom.     Motion  denied. 

Le  Roy  E.  Raynor,  for  the  motion. 
Herbert  L.  Fordham,  opposed. 

SMITH,  J.  After  a  careful  examination  of  the  affidavits  and  evi- 
dence presented  upon  this  application,  I  am  convinced  that  substantial 
justice  will  be  done  by  refusing  to  confirm  the  inquisition,  and  directing 
that  another  hearing  be  had  before  the  same  commissioner  by  another 

jury. 

I  am  persuaded  to  this  determination,  without  impeaching  the  good 
faith  or  honest  intention  of  any  of  the  jurors,  by  three  principal  rea- 
sons: 
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1.  The  evidence  seems  to  disclose,  without  substantial  contradiction, 
that  the  alleged  incompetent  has  recently  made  a  change  in  the  dispo- 
sition of  his  entire  estate  radically  different  from  his  intentions  formed 
when  he  was  concededly  competent,  which  intentions  were  entirely  rea- 
sonable, and  such  as  were  naturally  to  be  expected  under  all  the  cir- 
cumstances of  his  history,  associations,  and  relationships.  He  has  re- 
cently failed  very  much  in  memory,  mental  acuteness,  and  physical 
strength.  He  has  become  suspicious,  without  cause,  of  the  men  who 
justly  enjoyed  his  confidence  and  respect  when  he  was  physically  and 
mentally  vigorous.  He  has  recently  become  very  apprehensive  of  pov- 
erty, without  the  slightest  justification.  These  are  all  well  recognized 
symptoms  of  incipient,  if  not  actual,  senile  dementia. 

2.  If  it  be  assumed  that  despite  this  evidence  the  jury  was  better  able 
to  pass  upon  the  competency  of  Mr.  Preston,  because  he  was  before 
them,  and  they  had  an  opportunity  to  see  him  and  to  hear  him,  this 
advantage  was  negatived  by  the  dissent  of  the  very  able,  intelligent,  and 
experienced  commissioner  from  the  finding  of  the  jury,  for  the  very 
reason  that  Mr.  Preston's  appearance  and  demeanor  under  examination 
satisfied  him  that  he  was  incompetent.  A  jury,  many  of  whose  mem- 
bers resided  in  the  same  village  with  Mr.  Preston,  and  saw  him  at  fre- 
quent intervals,  would  not  be  so  impressed  with  his  failing  powers  as 
one  who  saw  him  either  infrequently  or  for  the  first  time. 

3.  The  commissioner,  even  with  the  assent  of  the  jury,  should  not 
have  permitted  the  case  to  be  submitted  to  them  for  deliberation  and 
decision  after  midnight,  at  the  close  of  a  session  which  commenced  in 
the  morning  of  the  preceding  day.  After  such  a  prolonged  session, 
and  at  such  a  late  hour,  the  members  of  the  jury  could  not  have  been 
in  a  fit  physical  and  mental  condition  to  give  fair  consideration  and  de- 
liberation to  a  matter  of  so  much  importance. 

An  order  will  be  made  in  accordance  with  this  memorandum. 
Ordered  accordingly. 


(96  App.  Dlv.  501.) 

In  re  HOLLISTER  et  al. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    July  6.  1904.) 

L  Municipal  Oobpobation— Extension  of  Boundaby—Statttte— Validity. 
Laws  1895,  p.  1314,  c.  617,  extending  the  boundary  of  the  city  of  Roches- 
ter, is  valid. 

2.  Same— Street  Improvements— Time  for  Assessment— Charter. 

The  charter  of  the  city  of  Rochester  (Laws  1880,  p.  71.  c.  14)  §  198,  pro- 
vides that,  whenever  the  common  council  shall  determine  that  the  expeuises 
of  any  improvement  shall  be  defrayed  by  an  assessment  on  the  real  estate 
to  be  benefited  thereby,  they  shall  declare  the  same  by  entry  on  the 
minutes,  and  that  when  such  improvement  is  completed  the  entire  expense 
shall  be  ascertained  by  the  city  treasurer,  together  with  the  interest  paid 
or  to  be  paid  on  the  orders  or  notes  issued  by  the  city  to  pay  the  expenses 
of  such  improvement.  Section  199  provides  that  the  common  council  shall 
make  an  order  reciting  the  amount  of  expenses  to  be  assessed,  and  direct- 
ing assessors  to  make  an  assessment  on  the  property  benefited.  Held, 
that  under  these  sections  an  assessment  cannot  be  made  until  the  comple- 
tion of  the  improvement  and  ascertainment  of  the  cost,  and  hence,  where 
property  is  included  within  the  city  limits  while  an  improvement  of  « 
street  is  in  progress  to  the  benefit  of  property  without  the  city  limits  at 
the  time  the  improvement  was  commenced,  the  newly  included  property  is 
liable  to  assessment  for  the  improvement 
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3.  Sami— Change  in  AsssssifSNT— Poweb  op  CJouncil. 

Under  tlie  charter  of  the  city  of  Rochester  (Laws  1880,  p.  66,  c.  14)  S 
172,  providing  that  the  common  council,  before  ordering  any  public  Im- 
provement, shall  cause  an  estimate  of  the  cost  thereof  to  be  made,  and 
require  all  persons  interested  in  the  Improvement  to  attend  the  council 
at  a  time  to  be  designated  in  a  notice  given  for  that  purpose,  and  after 
a  hearing  of  the  property  owners  shall  make  such  further  order  in  respect 
to  such  improvement  as  they  shall  deem  proper,  the  council  has  power 
to  change  and  increase  the  portion  of  territory  to  be  assessed  for  the  im- 
provement ;  and  hence,  where  a  street  improvement  was  commenced  while 
the  property  on  one  side  of  it  was  not  in  the  city  limits,  and  the  cost  of 
the  whole  improvement  was  assessed  against  the  property  on  the  street 
which  was  within  the  city  limits,  on  a  subsequent  inclusion  of  the  whole 
property  affected  within  the  city  limits,  prior  to  the  completion  of  the  im- 
provement, the  council  properly  increased  the  territory  to  be  affected  by 
the  assessment  so  as  to  cover  the  newly  Incorporated  property, 

1  Same— Ibbegitlabitt  in  Assessment— Reassessment. 

Where  the  common  council  of  the  city  of  Rochester  improved  a  street, 
the  property  on  one  side  of  which  was  not,  at  the  time  of  beginning  the 
improvement,  within  the  city  limits,  on  account  of  which  the  assessment 
was  made  only  on  the  property  which  was  within  the  city  limits,  and  the 
assessment  was  declared  invalid,  the  council  had  power  to  direct  a  re- 
assessment, under  the  charter  (Laws  1880,  p.  75,  c.  14)  §  215,  providing 
that,  in  case  any  assessment  shall  remain  unpaid  on  account  of  .any  ir- 
regularity, omission,  or  error,  the  council  may,  in  their  discretion,  order 
a  reassessment 

Ok  Same— Innocent  Pubchasees. 

Where  real  estate  in  a  city  abutting  on  an  improved  street  is  purchased, 
there  is  no  merit  in  the  claim  of  the  purchasers  that  they  had  no  knowl- 
edge or  notice  that  the  cost  of  the  improvement  remained  unpaid,  or  that 
there  was  a  claim  against  the  property  therefor,  entitling  them  to  be  pro- 
tected as  bona  fide  purchasers,  the  improvement  itself  being  patent  to  all 
who  saw  the  lots,  and  whether  or  not  it  had  been  paid  for  being  easily 
ascertainable  by  proper  inquiry. 

6L  Same— Reassessment— Interest. 

On  a  reassessment  of  property  by  the  common  council  of  the  city  of 
Rochester  under  its  charter  (Laws  1880.  p.  75,  c.  14)  §  215,  giving  the 
council  authority  to  reassess  in  certain  cases,  interest  is  properly  in- 
cluded under  section  198.  providing  that  the  entire  expense  of  an  improve- 
ment shall  be  ascertained  by  the  treasurer,  together  with  interest  paid  or 
to  be  paid  on  the  orders  or  notes  issued  by  the  city  to  pay  the  expenses 
of  such  Improvement,  and  that  interest  shall  be  reckoned  to  the  time  the 
last  installment  of  the  assessment  shall  become  due. 

Stover,  J.,  dissenting. 

Appeal  from  Special  Term,  Monroe  County. 

In  the  matter  of  the  petitions  of  Emily  J.  Hollisterand  otliers  under 
Heydecker's  Gen.  Laws,  p.  4637,  c.  22,  §  466  et  seq.,  to  vacate  an  as- 
sessment for  local  improvement  of  property  in  the  city  of  Rochester. 
From  an  order  dismissing  the  petitions,  petitioners  appeal.    Affirmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

Reed  &  Shutt,  John  F.  Kinney,  and  Scott  Cummings,  for  appellants. 

W.  W.  Webb  and  B.  B.  Cunningham,  for  respondent 

WILLIAMS,  J.    The  order  should  be  affirmed,  with  costs. 

There  were  five  proceedings  commenced  by  different  petitions,  which 
were  consolidated.  Issues  were  formed  by  the  answer  of  the  city,  and 
evidence  was  taken  tending  to  establish  the  following  facts :     In  May, 
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1894,  when  the  improvement  in  Culver  street  was  contemplated,  the 
east  line  of  the  city  of  Rochester  ran  along  the  center  of  that  street 
from  East  avenue  to  the  Erie  Canal  Bridge.  The  lot  owners  on  the 
west  side  of  the  street,  whose  property  was  within  the  dty  limits,  peti- 
tioned the  common  council  to  improve  the  street  by  paving  the  same 
the  full  width  thereof ;  and  about  the  same  time  the  owners  of  lots  on 
the  east  side  of  the  street,  whose  property  was  not  then  within  the  city 
limits,  but  who  owned  also  about  two-thirds  of  the  lands  fronting  upon 
the  west  side  of  the  street  within  the  city  limits,  petitioned  the  common 
council  to  make  the  improvement,  and  agreed  to  pay  one-half  the  ex- 
pense thereof  proportionately  according  to  the  number  of  feet  owned  by 
them,  respectively,  on  the  easterly  side  of  the  street.  Thereupon  the 
common  council  adopted  an  ordinance  that  the  improvement  was  neces- 
sary, and  should  be  made,  and  directing  the  expense  thereof,  estimated 
at  $23,000,  to  be  assessed,  the  whole  of  it,  upon  the  lots  lying  on  the 
west  side  of  the  street,  being  within  the  city  limits.  In  August  of  the 
same  year  this  ordinance  was  amended  by  reducing  the  estimated  ex- 
pense of  the  improvement  to  $21,500,  and  directing  a  hearing  of  the 
parties  interested  at  the  next  regular  meeting  of  the  common  council, 
and  thereafter  in  the  same  month  the  final  ordinance  was  adopted  after 
hearing  such  persons  as  appeared.  The  city  thereupon  made  the  im- 
provement, and  it  was  completed  and  accepted  in  October,  1895.  In 
May,  1895,  the  easterly  boundary  of  the  city  of  Rochester  was  extended 
by  the  Legislature  (chapter  617,  p.  1314,  Laws  1895)  so  as  to  take  into 
the  city  most  of  the  lots  on  the  easterly  side  of  Culver  street.  The  en- 
tire cost  of  the  improvement  was  assessed  upon  the  lots  on  the  west  side 
of  the  street  under  an  ordinance  adopted  in  1895,  and  the  assessment 
was  confirmed  by  the  common  council  in  July,  1896,  and  some  portions 
of  the  tax  were  thereafter  paid.  One  of  the  west  side  property  owners 
brought  an  action  against  the  city  in  1901  to  vacate  the  assessment 
against  the  city,  and  it  was  therein  determined  that  the  ordinance  and 
assessment  were  illegal  and  void.  Thereupon  the  common  council  va- 
cated the  assessment,  and  repealed  the  ordinance  under  which  it  was 
made,  and  in  1902  adopted  an  ordinance  determining  that  the  cost  of 
the  improvement  should  be  assessed  upon  the  lots  upon  both  sides  of 
the  street,  so  far  as  they  were  then  located  within  the  city.  And  Feb- 
ruary, 1903,  after  hearing  the  parties  interested,  the  final  ordinance  was 
adopted  directing  such  assessment,  and  it  was  made  and  confirmed  by 
the  common  council  in  June,  1903.  These  proceedings  were  then  com- 
menced under  Heydecker's  Gen.  Laws,  p.  4637,  c.  22,  §  466  et  seq.,  to 
vacate  or  reduce  the  assessment.  The  common  council  evidently  direct- 
ed the  first  assessment  upon  "the  theory  that  the  petition  signed  by  the 
residents  of  the  city  in  the  light  of  the  petition  signed  by  the  property 
owners  of  Brighton  authorized  the  assessment  of  the  entire  expense  of 
the  improvement  upon  the  property  on  the  Rochester  side  of  the  street, 
leaving  the  property  owners  thus  assessed  to  collect  one-half  of  such 
assessment  from  the  petitioners  owning  property  on  the  Brighton  side 
of  the  street."  The  court  held  this  would  not  do,  and  the  city  bowed 
to  that  decision,  and  its  common  council  proceeded  to  correct  the  as- 
sessment under  the  power  given  by  section  215  of  its  charter  (Laws 
1880,  p.  75,  c.  14).    At  the  time  the  improvement  was  completed  and 
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accepted  the  property  on  both  sides  of  the  street  was  in  the  city  of 
Rochester,  and  subject  to  its  jurisdiction.  The  property  on  the  east 
side  was  brought  in  by  act  of  the  Legislature  while  the  improvement 
was  being  made,  and  before  its  completion.  The  Legislature  clearly 
had  power  to  extend  the  city  limits.  20  Am.  &  Eng.  Ency.  (2d  Ed.) 
1152;  Dillon,  Mun.  Cor.  §  185;  Smith,  Mun.  Cor.  vol.  2,  §  1266.  The 
common  council  had  power  to  direct  the  assessment  of  the  cost  of  the 
improvement  upon  all  the  property  on  both  sides  of  the  street,  which 
was  then  within  the  city,  and  it  should  have  done  so.  The  assessment 
could  not  be  made  until  the  completion  of  the  improvement  and  the  as- 
certaining of  the  cost  thereof.  Charter,  §§  198,  199  (Laws  1880,  p.  71, 
c  14).  If  it  be  said  that  the  assessment  had  to  be  directed  in  accord- 
ance with  the  former  determination  as  to  the  portion  of  the  city  to  be 
assessed,  which  was  necessarily  made  at  an  early  stage  of  the  proceed- 
ing, yet  the  common  council  had  power  to  change  and  increase  the  por- 
tion and  territory  so  to  be  assessed  under  section  172  of  the  charter 
(Laws  1880,  p.  66,  c.  14),  and  should  have  done  so.  The  assessment 
was  to  be  made  as  of  the  date  of  the  completion  of  the  improvement. 
Matter  of  Mayor,  46  App.  Div.  52,  61  N.  Y.  Supp.  437,  on  appeal  162 
N.  Y.  658,  57  N.  E.  1117;  Matter  of  Mayor,  86  App.  Div.  347,  83  N. 
Y.  Supp.  433.  The  common  council  having  had  power  to  direct  the  as- 
sessment of  the  property  on  the  east  side  of  the  street  when  the  original 
assessment  was  made  in  1895,  and,  that  assessment  having  been  deter- 
mined by  the  court  to  be  invalid,  the  common  council  had  power  to  di- 
rect the  reassessment,  as  it  did  in  February,  1903,  and  to  confirm  the 
same  as  it  did  in  1903,  under  section  216  of  the  charter. 

There  is  no  merit  in  the  claim  that  some  of  the  petitioners  were  pur- 
chasers of  their  lots  after  the  improvement  was  made,  without  knowl- 
edge or  notice  that  the  cost  thereof  remained  uppaid,  or  that  there  was 
a  claim  against  their  property  therefor ;  that  they  were,  therefore,  bona 
fide  purchasers,  and  should  be  protected  as  such.  The  improvement 
itself  was  patent  to  all  who  saw  the  lots,  and  they  could  easily  ascertain 
by  proper  inquiry  whether  it  had  been  paid  for.  Matter  of  Deering,  14 
Daly,  89,  affirmed  106  N.  Y.  667.  ^ 

Interest  was  properly  included  in  the  reassessment  under  section  198 
of  the  charter.  Whether  the  amount  included  was  in  excess  of  the 
amount  allowed  by  law  is  not  properly  before  us,  it  not  having  been 
passed  upon  by  the  trial  court.  The  petitioners  were  given  an  oppor- 
tunity to  be  heard  upon  that  question,  and  to  furnish  further  proof  if 
they  desired.  They  did  not  avail  themselves  of  such  opportunity.  The 
design  of  the  statute  was  to  make  the  city  whole,  so  that  the  cost  of  lo- 
cal improvements  should  fall  upon  the  property  owners,  and  not  upon 
the  taxpayers  at  large,  and  we  must  assume,  in  the  absence  of  proof  to 
the  contrary,  that  only  such  interest  was  included  in  the  assessment  as 
was  proper  under  the  charter.  The  property  upon  this  street  in  ques- 
tion has  had  the  benefit  of  this  expensive  improvement.  It  was  neces- 
sarily completed  before  the  assessment  could  be  made  and  collected. 
The  attempt  by  the  owners  of  the  property  benefited  to  escape  payment 
for  the  improvement  and  impose  the  burden  thereof  upon  the  taxpayers 
at  large  is  not  favored  by  tihe  courts.  It  will  succeed  only  when  the 
law  actually  demands  it 
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We  think  in  this  case  the  assessment  was  properly  confirmed,  and  the 
petitions  were  properly  dismissed.  The  order  should  therefore  be  af- 
firmed, with  costs.    All  concur,  except  STOVER,  J.,  who  dissents. 

STOVER,  J.  (dissenting).  I  dissent  from  the  view  that  the  city  had 
the  right  to  assess  this  improvement  upon  the  petitioners.  The  paving 
was  done  by  the  city  under  an  agreement  that  it  should  be  paid  by  the 
individuals  whose  property  was  benefited.  This  did  not  give  the  city  a 
right  to  assess  the  expense  upon  the  property  benefited,  but  gave  it  only 
such  rights  as  it  obtained  by  the  contract,  namely,  to  compel  the  indi- 
viduals to  pay  in  accordance  with  the  contract.  The  paving,  therefore, 
was  in  no  sense  a  lien  upon  the  property ;  nor  can  it  be  said  that  any- 
thing in  the  proceedings  shown  upon  this  proceeding  gave  jurisdiction 
to  the  municipality  to  assess  against  the  property.  At  the  time  the 
property  was  purchased  there  was  no  lien,  either  perfect  or  inchoate, 
and  the  purchasers  had  the  right  to  rely  upon  the  apparent  situation. 
That  the  city  subsequently  thought  there  were  some  equitable  rights 
existing  in  its  favor,  and  undertook  to  assert  those  rights  in  accordance 
with  its  idea  of  equity,  did  not  confer  jurisdiction,  nor  did  its  action 
create  a  valid  lien  against  the  property.  The  municipality  acquired  its 
only  jurisdiction  to  levy  a  tax  upon  the  inception  of  the  proceedings  to 
lay  the  pavement.  Concededly,  it  had  no  authority  at  that  time  to  lay 
the  basis  for  a  charge  against  the  property  involved  here,  and  the  fact 
that  the  Legislature  thereafter  extended  the  city  limits  so  as  to  take  in 
the  property  did  not  enlarge  the  power  of  the  municipality  to  levy  taxes. 
These  property  owners  were  entitled  to  be  admitted  into  the  municipal- 
ity with  no  greater  special  liens  upon  their  property  than  then  existed, 
and  the  law  admitting  this  property  cannot  properly  be  construed  to  be 
so  far  retroactive  as  to  permit  the  assessment  of  an  unauthorized  ex- 
penditure of  money  by  the  municipality,  or  one  which,  if  warranted  at 
all,  is  so  by  special  agreement  with  certain  individuals  upon  this  prop- 
erty. 

I  think  the  tax  was  illegally  imposed,  and  the  order  should  be  re- 
versed. 


(43  Misc.  Rep.  508.) 

PEOPLE  v.  GOODMAN. 

(Court  of  Qeneral  Sessions,  New  York  (bounty.    April,  1904.) 

1.  Gbiminal  Law— Commissions  to  Take  Testimony— Absent  Witnesses- 

Stipulation. 

A  commission  to  take  the  testimony  of  nonresident  witnesses  will  not 
Issue  in  behalf  of  defendant  in  a  criminal  case,  where  it  is  conceded  by 
the  district  attorney  that  the  witnesses  would  testify,  as  claimed  by 
defendant,  to  his  good  moral  character,  and  It  is  further  stipulated  that 
defendant's  good  character  will  not  be  attacked. 

2.  Same— Relevancy. 

A  commission  to  take  the  testimony  of  nonresident  witnesses  in  a  crim- 
inal case  cannot  be  had  to  secure  testimony  that  the  complaining  wit- 
ness had  been  indicted  and  tried  for  murder. 
IS.  Same. 

In  a  prosecution  for  crime,  a  commission  to  take  the  testimony  of  non- 
resident witnesses  will  not  be  issued  merely  to  sustain  testimony  that  in 
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business  transactions  between  defendant  and  complaining  witness  the 
latter  obtained  an  unfair  advantage  of  the  defendant 

James  W.  Goodman  was  indicted  for  crime.  On  application  for  a 
commission  to  take  the  testimony  of  nonresident  witnesses.  Applica- 
tion denied. 

H.  D.  Luce  (A.  J.  Dittenhoefer,  of  counsel),  for  the  motion. 
William  Travers  Jerome,  Dist.  Atty.,  opposed. 

FOSTER,  J.  This  is  an  application  by  the  defendant  that  a  com- 
mission issue  to  take  the  testimony  of  certain  witnesses,  on  his  behalf, 
resident  in  Arizona  and  elsewhere,  without  the  state  of  New  York. 
It  appears  that  it  is  sought  to  prove  by  these  witnesses :  First.  That 
the  defendant  has  hitherto  borne  a  good  character.  Second.  That  the 
complaining  witness  has  hitherto  been  indicted  and  tried  in  Arizona 
for  murder  (with  what  result,  however,  is  not  made  to  appear).  Third. 
That  certain  business  relations  existed  between  the  defendant  and  the 
complaining  witness ;  that  the  complaining  witness  "bested"  the  defend- 
ant therein,  and  broke  faith  with  him. 

The  granting  of  such  a  commission  appears  to  be  within  the  discre- 
tion of  the  court.  Section  643  of  the  Code  of  Criminal  Procedure  pro- 
vides that  such  a  commission  must  be  issued  when  "the  court  or  officer 
to  whom  the  application  is  made  be  satisfied  that  the  witness  resides 
out  of  the  state,  and  that  his  examination  is  necessary  to  the  attain- 
ment of  justice." 

1.  The  district  attorney  concedes  that  the  proposed  witnesses  as  to 
character  would  testify,  if  called,  that  the  defendant  has  hitherto  borne 
a  good  character,  and  stipulates  that  he  will  not  attack  the  defend- 
ant's general  good  character.  This  appears  to  me  to  be  a  sufficient 
answer  upon  this  particular  subject  of  the  proposed  commission. 

2.  The  fact  that  the  complaining  witness  has  been  indicted  or  tried 
for  crime  is  of  no  importance  to  this  inquiry.  It  is  entirely  incompe- 
tent, and  cannot  be  shown  on  the  trial.  Chase,  Steph.  Dig.  Ev.  321 ; 
People  V.  Crapo,  76  N.  Y.  288,  32  Am.  Rep.  302 ;  Van  Bokkelen  v. 
Berdell,  130  N.  Y.  141,  29  N.  E.  254.  If  a  conviction  had  followed 
the  indictment,  the  rule  would  be  different  (Pen.  Code,  §  714),  and  a 
duly  exemplified  copy  of  the  record  of  conviction  would  be  admissible 
in  evidence.    This,  however,  would  not  necessitate  a  commission. 

3.  The  business  transactions  between  the  complaining  witness  and 
the  defendant  appear  to  me  to  be  also  irrelevant  to  this  inquiry.  It  is 
a  purely  collateral  matter,  which  possibly  may  be  a  subject  for  the  cross- 
examination  of  the  complaining  witness,  but,  if  so,  his  answers  there- 
upon are  binding  on  the  defendant,  and  cannot  be  contradicted.  Peo- 
ple V.  Murphy,  135  N.  Y.  450,  32  N.  E.  138;  Chase,  Steph.  Dig.  Ev. 
324,  and  many  cases  there  cited. 

For  these  reasons  the  defendant's  application  for  a  commission  does 
not  appear  "necessary  to  the  attainment  of  justice"  and  must  be  denied. 
Application  denied. 
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(43  Misc.  Rep.  586.)  

(County  Court,  Kings  County.    May,  1904.) 

1.  Insane  Pebbonb—Appointment  of  Comuittee. 

Upon  an  application  for  the  appointment  of  a  committee  of  the  prop- 
erty of  an  alleged  incompetent  person,  it  appeared  from  the  allegations 
of  the  petition  and  accompanying  afRdavits  that  the  court  had  jurisdic- 
tion of  the  person  and  of  the  subject-matter,  and  that  the  allegations,  if 
true,  would  presumably  require  the  appointment  of  a  committee,  JBTeM, 
that  the  court  would  not  hear  the  merits  on  the  aflldavits,  but  would  send 
the  matter  to  a  commission  or  to  a  jury,  though,  on  all  the  affidavits  of 
both  sides,  the  court  might  be  of  opinion  that,  if  such  were  the  evidence 
given  on  the  hearing  of  the  proceeding,  it  should  be  dismissed,  or  the  find- 
ing of  incompetency  set  asida 

Petition  for  the  appointment  of  a  committee  of  the  property  of  Mary 
A.  Milchsack,  an  alleged  incompetent.    Petition  denied. 

James  W.  Ridgeway,  for  petition. 

Charles  H.  Edgar  and  David  F.  Manning,  in  opposition. 

CRANE,  J.  The  petition  alleges  the  incompetency  of  Mary  A. 
Milchsack  to  manage  her  aiFairs,  and  prays  that  a  committee  may  be 
appointed  of  her  property.  The  application  is  bitterly  opposed  by 
numerous  affidavits  tending  to  show  not  only  that  the  said  Mary  A. 
Milchsack  is  competent  and  sane,  but  that  she  has  always  been  so  con- 
sidered by  those  who  now  allege  her  to  be  incompetent.  The  alleged 
incompetent,  Mary  A.  Milchsack,  lives  in  Pennsylvania  with  her  hus- 
band, but  while  temporarily  in  Brooklyn  was  served  with  the  papers 
in  this  matter;  the  petition  for  the  appointment  of  a  committee  being 
made  by  a  brother  residing  in  this  county.  The  petition  and  accom- 
panying affidavits  by  her  brothers  and  sisters  allege  that  Mary  A. 
Milchsack  is  childish,  suffers  from  loss  of  memory,  and  is  suffering 
from  cerebro-spinal  sclerosis,  has  ceased  to  be  of  sound  mind,  and  is 
unable  to  take  care  of  her  person.  One  or  two  instances  are  alleged^ 
showing  some  loss  of  memory.  Numerous  affidavits  have  been  intro- 
duced in  opposition,  which  show  that  Mary  A.  Milchsack  has  been 
transacting  business  in  a  rational  way  during  the  past  year;  that  re- 
cently, and  within  the  past  six  months,  the  persons  who  make  affidavits 
against  her  transacted  business  with  her ;  that,  she  being  interested  in 
the  estate  of  her  father  and  of  Mary  J.  Sproule,  these  brothers  and 
sisters  procured  from  her  written  consents  and  other  papers  in  which 
they  were  directly  or  indirectly  interested,  and  it  was  not  till  all  these 
matters  apparently  were  closed  that  they  make  application  to  have  her 
declared  incompetent.  I  must  say  that,  if  the  substance  of  the  affi- 
davits was  before  me  in  the  form  of  testimony  given  on  a  hearing  before 
a  jury,  I  would  either  dismiss  the  proceeding,  or  set  aside  a  verdict  of 
a  jury,  should  they  declare  Mary  A.  Milchsack  incompetent.  But  the 
question  arises  as  to  whether  the  incompetency  of  Mary  A.  Milchsack 
can  be  tried  out  in  the  first  instance  before  me  upon  the  affidavits. 

Section  2327  of  the  Code  of  Civil  Procedure  says  that  if  it  presump- 
tively appears  to  the  satisfaction  of  the  court,  from  the  petition,  and 
proofs  accompanying  it,  that  the  case  is  one  specified  in  the  title,  the 
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matter  must  be  sent  to  a  jury  or  commission  for  hearing.  In  other 
words,  does  the  same  question  present  itself  upon  the  application  and 
opposing  affidavits  as  it  does  upon  all  the  testimony  given  upon  a  hear- 
ing? Or  is  it  the  law  that  where  the  allegations  in  the  petition  and 
accompanying  affidavits  are  such  that,  if  true,  it  would  presumptively 
appear  that  a  commission  ought  to  be  appointed,  then  the  matter 
ought  to  be  sent  to  a  jury  for  trial?  My  better  opinion  is  that  the 
latter  is  the  law,  and  that  where  it  appears  from  the  petition  and  affi- 
davits that  the  court  has  jurisdiction  of  the  person  and  of  the  matter, 
and  that  the  allegations,  if  true,  would  presumptively  require  the  ap- 
pointment of  a  committee,  the  court  should  not  hear  the  merits  of  the 
case  upon  affidavits,  but  send  the  matter  to  a  jury  or  commission,  al- 
though, upon  all  the  affidavits,  for  and  against,  the  court  be  of  the  opin- 
ion that,  if  such  were  the  evidence  given  upon  the  hearing,  the  proceed- 
ings should  be  dismissed,  or  the  finding  of  incompetency  set  aside.  I 
do  not  think  that  the  petitioners  are  bound  to  allege  all  their  evidence, 
but  only  sufficient  to  presumptively  show  a  case  within  the  provisions 
of  the  Code. 

Upon  the  affidavits  themselves,  the  attitude  and  position  of  the  pe- 
titioners, the  brothers  and  sisters  of  Mary  A.  Milchsack,  seems  to  be 
unexplainable.  They  procured  from  her  legal  documents,  consents, 
writings,  and  waivers,  in  all  of  which  they  were  more  or  less  interested, 
and  then  subsequently  allege  that  during  all  this  time  she  was  incom- 
petent to  manage  her  affairs.  This,  however,  can  be  explained  or  dealt 
with  upon  tfie  hearing,  and  I  take  it  that  in  a  proceeding  like  this,  if 
it  is  found  that  it  is  brought  without  proper  foundation  or  through 
malice,  a  way  is  afforded  by  the  law  to  the  alleged  incompetent  to  seek 
damages  therefor. 

For  the  reasons  above  stated,  and  simply  because  I  pass  upon  this 
question  as  a  matter  of  law,  the  allegations  being  sufficient,  and  I  be- 
lieve I  should  not  now  examine  into  the  facts  or  the  truth  of  the  alle- 
gations, I  grant  the  application  to  have  issue  framed  for  a  trial  by  jury. 

As  the  opposing  counsel  are  firmly  convinced  that  the  law  is  not  as  I 
state  it,  and  that  I  may  pass  upon  the  merits  of  the  application  in  the 
first  instance,  I  will  grant  them  a  stay  pending  appeal  to  the  Appellate 
Division  if  they  desire  to  have  this  question  reviewed  by  that  court. 

I  can  find  no  authority  directly  upon  the  question,  except  that  the 
case  of  Matter  of  Clark,  176  N.  Y.  142,  67  N.  E.  212,  and  Matter  of 
Beach,  23  App.  Div.  411,  48  N.  Y.  Supp.  437,  would  indicate  that  my 
attitude  in  this  matter  is  the  correct  one. 

Petition  denied. 

(43  Misc.  Bep.  689.) 

HENRT  V.  BROOKLYN  HEIGHTS  R.  CO. 

(Kings  County  Court.     May,  1904.) 

L  Pleading— Action  against  Corporation— Vebtfication, 

For  the  purpose  of  verifying  a  pleading,  an  officer  of  a  domestic  cor- 
poration is  a  "party"  within  the  meaning  of  Code  Civ.  Proe.  §  525,  subd. 
1,  providing  for  verification  by  a  party,  by  an  officer  of  a  domestic  cor- 
poration, and  by  an  agent  or  attorney  of  a  foreign  corporation  having 
knowledge  of  the  facts;  and  hence  he  need  not  state  in  his  affidavit  the 


Digitized  by 


^^oogle 


526  80  NEW  YORK  SUPPLEMENT  (County  Ct. 

and  123  New  York  State  Reporter 
grounds  of  his  belief  as  to  all  matters  not  stated  upon  his  knowledge,  as 
required  by  section  626,  in  case  the  verification  Is  made  by  a  person  other 
than  the  party. 

Action  by  Augusta  D.  Henry  against  the  Brooklyn  Heights  Rail- 
road Company.  Motion  by  defendant  for  an  order  compelling  plaintiff 
to  accept  its  pleading.     Motion  granted. 

George  D.  Yeomans,  for  the  motion. 
Alfred  E.  Sander,  opposed. 

CRANE,  J.  The  application  of  the  defendant  for  an  order  to  com- 
pel the  plaintiff  to  accept  its  pleading  must  be  granted.  The  plaintiff's 
attorney  returned  the  answer  of  the  defendant,  a  domestic  corporation, 
because  the  verification  by  the  officer  thereof  did  not  state  the  source 
of  his  information  and  belief.  The  defendant  claims  that  is  not  re- 
quired by  section  626  of  the  Code  of  Civil  Procedure,  while  the  plain- 
tiff's attorney  insists  that  it  is.  The  case  of  the  American  Insulator 
Company  v.  Bankers'  Company,  13  Daly,  200,  has  decided  that  the  de- 
fendant's claim  is  correct,  and  this  decision  has  been  followed  till  some 
doubt  may  have  been  thrown  upon  it  by  the  case  of  Robinson  v.  Ecua- 
dor Development  Company,  32  Misc.  Rep.  106,  65  N.  Y.  Supp.  427. 
These  provisions  of  the  Code,  like  many  other  parts  of  it,  are  not  as  plain 
and  simple  as  they  might  be,  and,  construed  strictly,  might  result  in  the 
interpretation  which  plaintiff's  learned  counsel  has  placed  upon  them. 
His  claim  is  that  section  525  provides  for  verification  by  a  party,  by  an 
officer  of  a  domestic  corporation,  and  by  an  agent  or  attorney  of  a 
foreign  corporation  having  knowledge  of  the  facts ;  and  that  when  sec- 
tion o2G  states  that  a  person  other  than  a  partv  verifying  must  state 
the  source  of  his  information,  this  means  the  officer  of  a  domestic  cor- 
poration as  well  as  attorneys  or  agents  of  foreign  corporations,  because 
an  officer  is  not  a  party.  The  first  authority  above  cited  has  held  that 
this  last  sentence  in  section  626  applies  only  to  subdivision  3  of  section 
525.  When  we  remember  that  a  corporation  is,  after  all,  merely 
a  collection  of  persons  doing  business  through  its  officers,  and  can  do 
no  act  except  by  them,  and  cannot  be  served  by  process  except  tlirough 
them,  I  think  the  true  reading  of  subdivision  1  of  section  525  is  that 
the  officer  of  a  domestic  corporation  is  to  be  considered  a  party  for  the 
purposes  of  verification.  Certainly,  the  officer  of  a  domestic  corpora- 
tion carrying  on  its  business,  for  the  purpose  of  verifying  a  pleading, 
knows  as  much  about  its  affairs  as  the  individual  or  member  of  a  part- 
nership carrying  on  a  business  as  big  and  as  extensive  as  such  corpora- 
tion; and  why  should  the  officer  give  the  source  of  his  information 
when  the  corporation  can  only  verify  by  its  officers,  any  more  than  such 
individual  party  or  member  of  a  partnership.  That  is  the  rule  as  laid 
down  in  the  American  Insulator  Case,  and,  having  been  followed  here- 
tofore, I  see  no  good  reason  for  changing  it  upon  a  technical  reading  of 
section  526. 

Motion  granted. 
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(43  Misc.  Rep.  591.) 

PEOPLE  V.  McFARLIN  et  aL 

(Monroe  County  Gonrt.    May,  1904.) 

t  Co!TSPiuACT—EMPLOTfis— Combination  to  Obtaiit  Advance  in  Wages— 
Thbeats  and  Intimidation. 

Under  Pen.  Code,  S  170,  declaring  that  the  orderly  and  peaceable  as- 
sembling or  coK)peratlon  of  employes  to  obtain  an  advance  In  wages  is 
not  a  criminal  conspiracy,  and  section  168,  subd.  6,  making  it  unlawful 
to  conspire  together  to  prevent  another  from  exercising  a  lawful  trade 
or  calling,  or  doing  any  other  lawful  act,  by  threats  and  intimidation,  or 
to  commit  any  act  injurious  to  trade  or  commerce,  etc.,  it  is  unlajvful  for 
employte  to  co-operate  in  an  attempt  to  obtain  an  advance  in  wages  by 
any  of  the  means  prohibited  by  the  section  last  quoted. 

21  Same— Indictment— SurFiciENCT. 

Pen.  Code,  §  168,  subd.  5,  makes  it  unlawful  to  prevent  another  from 
exercising  a  lawful  trade  or  calling  by  force,  threats,  or  intimidation, 
etc.  An  indictment  for  violation  of  this  statute  charged  that  defendants, 
who  were  members  of  a  labor  union,  which  included  a  majority  of  the 
workmen  in  a  certain  trade,  conspired  and  threatened  to  drive  nonunion  . 
workmen  out  of  business,  and  make  it  Impossible  for  them  to  obtain  work, 
unless  they  Joined  the  union;  that  defendants  threatened  to  boycott  em- 
ployers, and  ruin  their  trade,  unless  they  made  an  advance  in  wages  and 
limited  the  number  of  apprentices ;  that  they  declared  the  establishments 
of  manufacturers  who  refused  to  accede  to  these  requests  to  be  unfair, 
caused  strikes  where  their  goods  were  used,  and  threatened  to  boycott 
the  purchasers  of  such  goods  unless  they  agreed  in  writing  to  purchase 
goods  only  of  factories  approved  by  the  union.  It  was  further  alleged 
that  these  threats  were  executed,  so  that  many  persons  were  compelled 
to  cease  business,  and  others  were  unable  to  find  employment.  Held,  that 
the  indictment  was  not  demurrable. 

Francis  J.  McFarlin  and  three  others  were  indicted  for  conspiracy 
On  demurrer  to  the  indictment.     Demurrer  disallowed. 

Stephen  J.  Warren,  Dist.  Atty.,  for  the  People. 

William  H.  Sullivan,  for  defendants  McFarlin,  Challice,  and  O'Brien. 

Lewis  E.  Griffith,  for  defendant  Guerin. 

SUTHERLAND,  J.  The  indictment  herein  was  presented  by  the 
grand  jury  of  Monroe  county,  October  30,  1903,  and  the  defendant? 
are  charged  with  the  crime  of  conspiracy,  alleged  to  have  been  com- 
mitted at  the  city  of  Rochester,  on  or  about  May  1,  1903.  The  defend- 
ants are  officers,  agents  and  members  of  the  United  Brotherhood  of 
Carpenters  and  Joiners  of  America.  There  are  three  local  unions  in 
Rochester,  comprising  the  Monroe  County  District  of  Carpenters  and 
Joiners,  and  the  membership  includes  mechanics,  carpenters,  and  w.ood- 
workers  employed  in  the  erection  of  buildings,  and  also  in  the  man- 
ufacture of  building  materials  in  the  various  establishments  in  said  city ; 
and  the  indictment,  in  four  counts,  charges  the  defendants  with  crim- 
inally conspiring  among  themselves  and  with  divers  others,  whose 
names  are  unknown,  to  commit  acts  injurious  to  trade  and  commerce, 
and  to  prevent  other  persons  from  exercising  a  lawful  trade  and  calling 
and  from  doing  lawful  acts,  by  force,  threats,  and  intimidation,  and 
by  interfering  and  threatening  to  interfere  with  property  belonging  to 
and  used  by  such  other  persons. 
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The  only  conspiracies  punishable  criminally  in  this  state  are  those 
enumerated  in  sections  168  ahd  169  of  the  Penal  Code,  and  the  portions 
of  section  168  which  are  material  to  this  demurrer  provide  as  follows: 

"Sec.  168.  If  two  or  more  persons  conspire,  either 

"(1)  To  commit  a  crime ;  or    •     •     • 

"(5)  To  prevent  another  from  exercising  a  lawful  trade  or  calling,  or  doing 
any  other  lawful  act,  by  force,  threats,  intimidation,  or  by  interfering  or 
threatening  to  interfere  with  tools,  implements,  or  property  belonging  to  or 
used  by  another,  or  witl)  the  use  or  employment  thereof ;  or 

"(6)  To  commit  any  act  injurious  to  the  public  health,  to  public  morals,  or 
to  trade  or  commerce,  or  for  the  perversion  or  obstruction  of  Justice,  <x  the 
due  administration  of  the  laws ; 

"Each  of  them  is  guilty  of  a  misdemeanor." 

And  section  170  provides : 

"No  conspiracy  is  punishable  criminally  unless  it  Is  one  of  those  enumerated 
In  the  last  two  sections,  and  the  orderly  and  peaceable  assembling  or  co-oper- 
ation of  persons  employed  In  any  calling,  trade  or  handicraft  for  the  purpose 
of  obtaining  an  advance  in  the  rate  of  wages  or  compensation,  or  of  maintain- 
ing such  rate,  is  not  a  conspiracy." 

It  is  admitted  in  the  indictment  that  one  of  the  objects  the  defend- 
ants were  seeking  to  accomplish  was  an  increase  in  wages,  and  section 
170,  just  quoted,  says  that  the  orderly  and  peaceable  co-operation  of 
persons  for  that  purpose  is  not  a  conspiracy.  But  to  accomplish  the 
object  approved  in  section  170  the  members  of  the  combination  cannot 
co-operate  to  use  any  of  the  means  which  are  declared  to  be  illegal  by 
section  168,  such  as  "to  prevent  another  from  exercising  a  lawful  trade 
or  calling  or  doing  any  other  lawful  act,  by  force,  threats,  or  intimida- 
tion," or  "to  commit  any  act  injurious  *  *  *  to  trade  or  com- 
merce." People  ex  rel.  Gill  v.  Smith,  6  N.  Y.  Cr.  R.  612,  opinion  by 
Barrett,  J. ;  affirmed  in  Same  v.  Walsh  (Gen.  Term)  15  N.  Y.  St.  Rep.  17, 
opinion  by  Brady,  J.;  affirmed  in  Court  of  Appeals,  110  N.  Y.  633, 
17  N.  E.  871.  A  praiseworthy  end  does  not  justify  the  employment  of 
unlawful  means,  and  if,  in  order  ultimately  to  effectuate  the  betterment 
of  the  condition  of  the  members,  the  defendants  maliciously,  and  with 
the  immediate  and  direct  intention  to  work  an  injury,  conspired  to  de- 
prive nonunion  men  of  all  means  of  living,  and  to  bring  about  the  de- 
struction of  the  property  of  any  one  standing  out  against  their  de- 
mands, the  statute  was  violated.  And  one's  business  is  property. 
People  V.  Hughes,  137  N.  Y.  29,  32  N.  E.  1105.  So  it  is  necessary  to 
see,  not  only  what  the  indictment  states  the  defendants  sought  to  ac- 
complish, but  also  what  methods  are  alleged  to  have  been  employed. 

The  four  counts  of  the  indictment  do  not  differ  in  essentials.  The 
second  and  fourth  are  amplifications  of  the  first  and  third,  respectively; 
and,  as  the  indictment  covers  36  typewritten  pages,  with  various  overt 
acts  described,  it  would  not  be  profitable  to  quote  fully  the  averments, 
but  it  will  be  sufficient  to  state  the  substance  of  the  allegations.  In 
general  it  is  stated  that  the  defendants,  among  themselves  and  with 
other  members  of  the  said  unions,  acting  under  one  comprehensive 
plan  or  conspiracy,  did  inaugurate  strikes  and  boycotts  in  the  wood- 
working and  carpenter  trades  in  Rochester,  and  threatened  nonunion 
workmen  that  they  would  drive  them  out  of  business,  and  make  it  im- 
possible for  them  to  obtain  work  in  Rochester,  unless  they  came  into 
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the  union,  and  threatened  the  manufacturers  of  woodworldng  material 
that  they  would  boycott  and  ruin  their  trade  and  drive  them  out  of 
business  if  they  did  not  accede  to  their  demands,  and  likewise  threat- 
ened the  carpenter  contractors  who  were  engaged  in  the  erection  of 
buildings  that  they  would  boycott  said  contractors  if  they  did  not  )rield 
to  the  demands  of  the  defendants ;  and  that  they  carried  their  threats 
into  execution.  But  no  violence,  or  threat  to  do  a  violent  act,  is 
charged  against  the  defendants  or  their  fellow  conspirators.  In  so  far 
as  the  "threat"  to  injure  property  consisted  only  in  the  declaration  of  a 
purpose  to  quit  the  employment  of  any  one  who  would  not  submit  to 
their  demands,  the  agreement  so  to  act  was  not  a  criminal  conspiracy ; 
and,  if  the  threat  was  carried  out,  the  resultant  injury  to  the  property  of 
their  employers,  however  serious,  was  but  an  incident  to  the  exercise 
of  a  lawful  right  which  the  striking  employes  possessed  and  could  ex- 
ercise singly  or  collectively,  without  incurring  any  liability  either  crim- 
inal or  civil,  unless  there  was  a  breach  of  contract.  National  Pro.  Ass'n 
V.  Gumming,  170  N.  Y.  315,  63  N.  E.  369,  58  L.  R.  A.  135,  88  Am.  St. 
Rep.  648.  The  precise  dividing  line  may  not  be  always  easy  to  point 
out  with  academic  precision,  but  I  apprehend  that  in  each  case  as  it 
arises  a  question  for  the  jury  is  likely  to  be  presented,  whether  the  per- 
sons accused  were  only  doing  what  tfiey  had  the  right  to  do  in  bestow- 
ing their  favor  upon  their  friends  and  withholding  their  business  and 
teneficial  intercourse  from  those  whom  they  believed  to  be  unfriendly, 
or  whether,  on  the  other  hand,  their  immediate  object  and  intent  was 
to  injure  another  in  his  trade  or  business,  and  the  means  employed  ex- 
ceeded the  exercise  of  inherent  rights,  and  were  maliciously  directed 
to  that  specific  end.  On  this  demurrer  the  allegations  of  the  indictment 
must  be  assumed  to  be  true,  and  their  sufficiency  in  law  is  to  be  deter- 
mined. 

It  is  alleged  that  the  unions  referred  to  contained  in  their  member- 
ship by  far  the  larger  part  of  the  men  employed  in  Rochester  in  the 
various  lines  of  carpenter  and  joiner  work,  both  in  the  factories  where 
building  material  is  purchased  and  outside  in  the  actual  work  of  con- 
struction, and  that  these  unions  were  united  in  the  district  organization, 
and  that  penalties  were  provided  for  disobedience  to  the  mandates  of 
the  union  against  the  members  thereof  by  fines  for  the  first  three 
offenses  and  expulsion  for  the  fourth  oif ense ;  that  the  unions  resolved 
to  fix  a  rate  of  wages  at  $2.25  per  day  of  nine  hours'  duration,  and  laid 
down  certain  rules  for  the  guidance  of  their  employers  as  to  the  num- 
ber of  apprentices  to  be  permitted  to  learn  the  trade,  which  conditions 
appear  in  the  form  of  an  agreement.  Exhibit  B,  to  which  defendants 
insisted  that  the  manufacturers  should  become  parties,  as  follows : 

••Articles  of  Agreement.    Ex.  B. 

"Made  and  entered  into  this  first  day  of  May,  1903,  between  the  Interior 
and  Exterior  Woodwork  and  Fixture  Factories,  of  the  first  part,  and  the  Mon- 
roe €k>unty  District  Ck>uncil  of  the  United  Brotherhood  of  Carpenters  and 
Joiners  of  America,  parties  of  the  second  part,  all  of  Rochester,  N.  Y. 

"First  It  is  mutually  agreed  between  the  above  named  parties  that  nine 
hoars  shall  constitnte  a  day's  work;  that  the  working  hours  shall  be  from 
7 :00  a.  m.  to  12 :00  m.,  and  from  1 :00  p.  m.  to  5 :00  p.  m.,  to  be  known  as  reg- 
alar  working  hours. 

89N.Y.a— a*  r^^^^T^ 
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"Second.  It  Is  further  agreed  between  the  above  named  parties  that  the 
minimum  rate  of  wages  shall  not  be  less  than  $2.25  per  day  for  Cabinet  Makers 
and  Machine  Hands  for  regular  working  hours. 

"Third.  And  it  is  further  agreed  between  the  above  named  parties  that  work 
done  on  the  following  holidays:  New  Year's  Day,  Decoration  Day,  Fourth 
of  July,  Labor  Day,  Thanksgiving  Day,  Christmas  Day  and  Sundays,  shall  be 
paid  for  at  the  rate  of  double  time,  and  all  over  time  must  be  paid  for  at  the 
rate  of  time  and  a  half.    ♦    •    ♦ 

"Fifth.  It  is  further  agreed  that  no  piece  work  shall  be  allowed,  and  no 
foreman  shall  take  the  place  of  a  workman,  or  perform  duties  outside  of  his 
regular  duties  as  foreman. 

"Sixth.  It  is  further  agreed  that  no  more  than  one  apprentice  to  five  Jour- 
neymen shall  be  allowed,  but  as  many  laborers  as  are  required  may  be  em- 
ployed, but  in  no  case  shall  laborers  be  allowed  to  use  tools.  Anyone  working 
at  a  bench  or  machine  less  than  three  years,  and  under  the  age  of  twenty-one 
years,  shall  be  classified  as  an  apprentice. 

"Seventh.  And  it  is  further  agreed  that  when  men  are  sent  outside  of  the 
factory  or  shop  to  put  up  work  they  shall  observe  all  trade  rules  and  articles 
of  agreement  in  force  between  outside  men  and  their  employers,  most  espe- 
cially as  regards  wages  and  hours,  in  the  locality  where  the  work  is  to  be 
put  up. 

"Eighth.  And  It  is  further  agreed  that  if  either  party  wishes  to  change  this 
agreement  at  its  expiration,  they  shall  give  at  least  three  months  notice  in 
writing. 

"Ninth.  And  it  is  mutually  agreed  that  all  of  the  provisions  of  this  agree- 
ment shall  be  binding  from  the  first  day  of  May,  1903,  to  the  first  day  of  May. 
1904." 

And  the  indictment  charges  that  the  defendants  and  the  other  mem- 
bers of  the  union  conspired  to  force  all  employes  in  said  shops,  not 
members  of  the  union,  to  join  them,  or  to  drive  them  out  of  employ- 
ment in  the  city  of  Rochester  (although  such  purpose  does  n^t  appear 
on  the  face  of  Exhibit  B) ;  and,  in  order  to  compel  the  acceptance  of 
their  demands  by  the  manufacturers,  the  indictment  charges  that  they 
declared  the  output  of  all  manufacturers  not  acceding  to  their  demands 
to  be  "unfair,"  and  boycotted  the  output  of  those  factories,  and  pub- 
lished and  advertised  the  shops  as  "unfair,"  and  by  a  system  of  pickets 
and  placards  singled  out  and  followed  up  said  materials,  and  ordered 
strikes  wherever  an  attempt  was  made  to  use  said  "unfair"  material  in 
construction.  It  is  alleged  the  defendants  and  their  fellow  conspira- 
tors posted  the  "unfair"  notices  upon  the  material  itself,  and  got  the 
carpenter  contractors  together  at  a  meeting,  and  threatened  to  boycott 
them  and  drive  them,  severally,  out  of  business  as  contractors  unless 
they  would  sign  a  written  agreement  not  to  purchase  any  materials 
from  the  "unfair"  factories,  and  to  confine  their  purchase  of  building 
materials  to  those  factories  whose  output  was  approved  as  "fair"  by 
the  union.  The  form  of  said  agreement  is  set  forth  as  Exhibit  A,  as 
follows : 

"Ex.  A. 

••Articles  of  Agreement 

"Made  and  entered  into  this day  of ,  190 — ,  by  and  between 

the  undersigned  Carpenter  Contractor  of  Rochester,  N.  Y.,  parties  of  the  first 
part,  and  the  Monroe  County  District  Council  of  the  United  Brotherhood  of 
Carpenters  and  Joiners  of  America,  parties  of  the  second  part. 

"First.  It  is  mutually  agreed  by  and  between  the  above  named  parties  that 
all  mill  work  for  jobs  now  under  construction,  as  hereinafter  specified,  shall 
be  declared  fair  material,  and  shall  be  erected  and  put  in  place  on  said  build- 
ing by  the  members  of  the  U.  B.  of  C.  and  J.  of  A.,  parties  of  the  second  part 
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"Second.  The  parties  of  the  first  part  do  hereby  agree  that  all  material  for 
any  jobs  or  building  not  specified,  shall  be  material  or  mill  work  known  as 
fair  trim  or  mill  work  by  the  parties  of  the  second  part.  And  they  further 
agree  not  to  purchase  any  material  or  trim  of  any  kind  from  any  person  or 
persons  that  cannot  famish  this  quality  of  goods  known  as  fair  material  or 
mill  work,  for  all  future  contracts  or  jobs  not  herein  specified. 

"Third.  The  parties  of  the  second  part  do  hereby  agree  not  to  strike  against 
any  material  or  mill  work  that  has  been  placed  in  any  factory  or  mill  now 
•m  the  fair  list  of  the  parties  of  the  second  part  until  notice  of  ten  (10)  days 
is  given  to  the  parties  of  the  first  part,  that  said  factory  or  mill  is  unfair. 
This  notice  shall  not  affect  orders  placed  in  fair  mill  or  factory  and  goods  not 
delivered  prior  to  aforesaid  notice. 

'The  following  is  a  list  of  jobs  that  goods  shall  be  declared  fair,  as  hereto- 
fore specified,  and  goods  not  delivered  on  said  job  on  or  before  date  of  said 
job,  as  herein  mentioned,  shall  be  unfair  and  not  placed  on  job  after  time  has 
expired,  except  such  goods  as  are  not  satisfactory  to  owner  or  employer. 
These  goods  can  be  duplicated  without  violating  this  agreement." 

And  the  indictment  charges  the  defendants  with  endeavoring  to 
procure  the  cancellation  of  outstanding  contracts  between  the  "unfair" 
factories  and  the  carpenter  contractors  by  threats  that  the  business  of 
the  contractors  would  be  boycotted  in  case  they  fulfilled  their  said  con- 
tracts, and  said  contractors  would  be  driven  out  of  business  by  the  de- 
fendants and  their  fellow  conspirators.  And  the  third  count  of  the 
indictment  contains  an  allegation  in  reference  to  a  manufacturer, 
Charles  P.  Evans,  that  the  defendants  not  only  proceeded  to  drive  him 
out  of  business  by  boycotting  the  contractors  to  whom  he  was  selling 
the  output  of  his  factory,  and  by  forcing  one  John  Erion,  with  whom 
he  had  an  outstanding,  unfulfilled  contract  for  the  sale  of  building  ma- 
terial, to  break  the  same,  but  also  that  the  defendants  threatened  to 
boycott  and  drive  out  of  business  all  persons  who  would  sell  any  ma- 
terials to  Evans  for  use  in  said  factory,  in  order  to  compel  Evans  to 
s>ign  Exhibit  B.  And  the  second  and  fourth  counts  charge,  in  sub- 
•-tance,  that  as  a  result  of  these  acts  and  threats,  and  by  the  power  of 
the  co-ordinated  unions  being  so  exercised  and  used  by  the  conspira- 
tors, a  paralysis  was  brought  upon  the  building  enterprises  of  Roches- 
ter; that  many  men  were  driven  out  of  employment  and  out  of  business, 
and  were  rendered  unable  to  complete  their  contracts,  and  were  finan- 
cially ruined. 

In  so  far  as  the  threats  against  the  manufacturers  were  confined  to 
the  withdrawal  of  the  union  men  from  their  employ  and  the  with- 
•irawal  of  all  business  relations  and  intercourse  between  the  union 
men  and  said  manufacturers  unless  their  demands  were  complied  with, 
no  law  was  violated,  and  no  illegal  act  threatened.  And  it  has  been 
said  that  they  may  lawfully  use  fair  argument  and  persuasion  to  in- 
fluence their  friends  to  withdraw  their  patronage  from  the  manufac- 
turers in  order  to  bring  them  to  terms.  But  to  go  further,  and  threaten 
the  manufacturers  with  business  annihilation,  with  the  waging  of  a  war 
<^f  destruction  against  them  by  the  malicious  use  of  the  boycott,  com- 
pelling would-be  customers  to  desist  from  purchasing  because  of  fear 
induced  by  threats  that,  if  they  do  purchase,  the  full  power  of  the  or- 
cranization  will  be  focused  and  projected  against  them  to  their  destruc- 
tion, such  action  has  never  been  called  legal  by  any  court,  so  far  as  my 
investigation  has  disclosed,  but,  on  the  contrary,  was  condemned  at 
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common  law,  and  has  been  declared  illegal  by  modern  text-writers,  and 
in  a  large  number  of  recent  decisions  by  judicial  tribunals  worthy  of 
the  highest  respect.  Old  Dom.  S.  S.  Co.  v.  McKenna,  18  Abb.  N.  C. 
262,  opinion  by  Brown,  J. ;  Hopkins  v.  Oxley  Stave  Co..  83  Fed.  912, 28 
C.  C.  A.  99,  opinion  by  Thayer,  J. ;  Arthur  v.  Oakes,  63  Fed.  310,  11 
C.  C.  A.  209,  25  L.  R.  A.  414,  opinion  by  Harlan,  J. ;  Toledo  Ry.  Co. 
V.  Pennsylvania  Co.  (C.  C.)  54  Fed.  730,  19  L.  R.  A.  387,  opinion  by 
Taft,  J. ;  Wabash  R.  Co.  v.  Hannahan  Co.  (C.  C.)  121  Fed.  563,  opinion 
by  Adams,  J. ;  Matthews  v.  Shankland,  25  Misc.  Rep.  604,  56  N.  Y. 
Supp.  123,  opinion  by  Spring,  J.;  Gray  v.  Building  Trades  Council 
(Minn.)  97  N.  W.  663,  63  L.  R.  A.  753 ;  Davis  Machine  Co.  v.  Robin- 
son, 41  Misc.  Rep.  329,  84  N.  Y.  Supp.  837,  opinion  by  Nash,  J. ;  People 
V.  Barondess,  61  Hun,  581,  16  N.  Y.  Supp.  436,  dissenting  opinion  bv 
Daniels,  J.,  adopted  by  Court  of  Appeals,  133  N.  Y.  649,  31  N.  E.  240'; 
People  V.  Hughes,  supra ;  Eddy,  Comb.  §  540  et  seq. ;  6  Am.  &  Eng. 
Encyc.  of  Law  (2d  Ed.)  849.  The  members  of  these  affiliated  unions 
had  the  right  to  declare  their  unwillingness  to  work  in  the  same  shop 
or  on  the  same  job  with  any  nonunion  man,  and  if,  by  threatening  to 
strike  unless  the  nonunion  man  were  discharged,  the  nonunion  man 
was  thereby  prevented  from  obtaining  or  continuing  employment  in 
any  shop  or  on  any  job  where  union  men  were  employed,  no  crime  was 
committed,  and  no  actionable  injury  was  done  to  the  nonunion  man. 
National  Pro.  Ass'n  v.  Cumming,  supra;  Wunch  v.  Shankland,  59 
App.  Div.  482,  69  N.  Y.  Supp.  349.  But  when  the  members  of  any 
organization,  no  matter  how  commendable  the  purpose  for  its  existence 
may  be,  endeavor  to  compel  a  man  to  join  that  organization  by  threat- 
ening him  that,  unless  he  does  so,  they  will  not  only  refuse  to  labor 
with  him,  but  that,  in  order  to  prevent  him  from  obtaining  work  at  his 
trade,  they  will  utilize  the  entire  power  and  enginery  of  the  association 
to  turn  custom  away  from  and  promote  hostility  toward  any  one  who 
dares  to  employ  him,  as  a  punishment  for  giving  him  work,  then  the 
members  of  the  association  who  are  co-operating  by  such  means  to 
bring  about  such  a  result  are  guilty  of  the  crime  of  conspiracy  to 
prevent  another  from  following  his  lawful  occupation,  under  subdi- 
vision 5  of  section  168  of  the  Penal  Code.  People  ex  rel.  Gill  v. 
Walsh,  supra. 

But  so  far  as  the  charge  relates  to  the  prevention  of  nonunion  men 
from  following  their  trade  or  calling,  the  indictment  is  defective  in  not 
naming  the  men,  or  some  of  them,  who  were  thus  injured,  to  give  the 
required  definiteness  to  the  charge.  And  while  it  would  be  manifestly 
impracticable  to  attempt  to  name  all  the  nonunion  carpenters  in  Roch- 
ester in  one  indictment,  nevertheless  some  specific  individuals  should 
have  been  pointed  out,  if  known  to  the  grand  jury,  concerning  whom 
the  defendants  would  then  be  advised  that  the  proof  at  the  trial  is  to 
be  given.  This  would  seem  to  be  an  elementary  proposition,  and  to  need 
no  citation  of  authority. 

There  is  no  uncertainty,  however,  as  to  the  individuals  in  the  man- 
ufacturing and  in  the  carpenter  contractor  business  who  it  is  alleged 
were  wronged,  as  enough  of  them  are  mentioned  in  the  indictment  to 
make  the  charge  definite  and  precise.  So  far  as  the  carpenter  con- 
tractors are  concerned,  it  does  not  appear  by  the  indictment  that  there 
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was  any  question  between  them  and  their  employes  as  to  wages,  but 
it  seems  that  they  were  threatened  with  a  boycott  unless  they  signed 
an  agreement  (Exhibit  A)  to  purchase  materials  only  of  such  factories 
as  had  received  the  approval  of  the  union.  If  this  had  succeeded,  the 
defendants  and  their  associates,  it  is  stated,  would  be  in  a  position  ma- 
terially to  limit  and  restrain  the  entire  business  of  construction  of  build- 
ings and  the  manufacture  9f  woodworking  material  in  Rochester,  and 
to  control  the  supply  as  well  as  the  price  of  labor  in  those  factories 
and  on  those  buildings ;  and  that  would  seem  to  be  such  a  restraint  upon 
trade  and  commerce  as  is  condemned  by  subdivision  6^  §  168,  of  the 
Penal  Code.  The  agreement  Exhibit  A,  in  that  feature,  is  against 
public  policy,  and  harmful  to  the  community,  because  it  restrains  com- 
petition and  freedom  of  trade  in  articles  of  common  necessity.  Judd 
V.  Harrington,  139  N.  Y.  105,  34  N.  E.  790;  People  v."  Sheldon,  139 
N.  Y.  251,  34  N.  E.  785,  23  L.  R.  A.  221,  36  Am.  St.  Rep.  690;  Straus 
v.  American  Pub.  Ass'n,  177  N.  Y.  473,  69  N.  E.  1107;  Adams  v. 
Brenan,  177  111.  194,  52  N.  E.  314,  42  L.  R.  A.  718,  69  Am.  St.  Rep. 
222;  Marshall  v.  City  of  Nashville,  109  Tenn.  495,  71  S.  W.  815. 
The  legislative  policy  in  this  state  is  consistent  with  the  principles  of 
common  law  in  this  respect.  In  addition  to  the  prohibitions  of  the 
Penal  Code,  the  recent  statute  against  monopolies  and  restrictive  trade 
agreements  (Laws  1899,  p.  1514,  c.  690),  is  broad  and  sweeping  in  its 
declaration  against  all  contracts  or  arrangements  tending  to  promote 
monopolies  or  restrain  competition  in  trade  in  articles  in  common  use, 
and  it  makes  it  a  misdemeanor  to  promote  or  enter  into  any  contract  or 
arrangement  which  is  intended  to  and  may  produce  that  result.  The 
only  articles  in  common  use  excepted  from  the  operation  of  the  statute 
of  1899  are  those  covered  by  patents  or  other  exclusive  proprietary 
rights.  Straus  v.  Am.  Pub.  Ass'n,  supra.  By  such  an  arrangement 
as  we  have  been  discussing  the  parties  thereto  and  its  promoters  are  not 
the  only  ones  affected.  Whether  the  building  contractors  conceive  it 
to  be  for  their  advantage,  as  a  class,  voluntarily  to  enter  into  a  con- 
tract which  permanently  abridges  their  purchasing  privileges  within 
limits  to  be  fixed  arbitrarily  by  a  third  party,  or  they  are  coerced  into 
such  agreement  by  said  third  party  for  the  advantage  of  the  latter, 
in  either  case  the  public  is  bound  to  be  the  loser.  The  welfare  of  the 
whole  people  is  conserved  by  the  open  market  and  free  competition 
among  manufacturers  in  selling  and  builders  in  buying  materials  that 
go  into  the  structures  which  the  people  need  to  have  erected,  and  to 
protect  the  interests  of  the  whole  people  the  laws  prohibiting  contracts 
and  arrangements  in  restraint  of  trade  and  commerce  are  to  be  enforced. 
The  character  of  the  defendants'  acts  is  not  to  be  tested  according  to  the 
standards  adopted  in  other  countries  and  in  former  times  when  labor 
partook  of  many  of  the  disabilities  of  serfdom,  but  it  is  to  be  judged 
by  the  more  enlightened  conceptions  of  the  present,  when  the  dignity 
of  labor  is  recognized,  and  the  equal  right  of  all  men  to  life,  liberty,  and 
the  pursuit  of  happiness  is  guarantied  by  the  fundamental  law  of  a  free 
country,  in  which,  amid  the  incessant  evolution  of  human  affairs,  the 
proofs  are  constantly  recurring  that  there  is  no  station  too  high  for 
the  laborer  to  attain,  and  no  honorable  ambition  which  he  may  not  hope 
to  realize. 
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According  to  the  law,  as  we  understand  it  now  to  be  ordained  by 
the  Legislature  and  interpreted  by  the  courts,  the  allegations  of  the  in- 
dictment are  sufficient  to  put  the  defendants  to  their  trial,  and  the  it- 
murrer  must  be  disallowed. 

Demurrer  disallowed. 


(43  Misc.  Rep.  505.) 

HAMMONDSPORT  LAW.  LOAN  &  COLLECTION  ASS'N  v.  KINZELL. 

(Steuben  County  Court    April,  1904.) 

1.  Constables— Tebm  of  Office— De  Facto  Offices. 

Where  a  person  was  appointed  constable,  and  a  year  and  two  days 
thereafter  was  again  appointed,  he  was  a  de  facto  officer  one  year  after 
the  latter  appointment,  so  that  a  service  of  summons  by  him  was  suffi- 
cient, inasmuch  as  he  could  act  under  his  first  appointment  until  his  soc- 
cessor  had  been  chosen  and  qualified. 

Appeal  from  Justice  Court,  Steuben  County. 

Action  by  the  Hammondsport  Law,  Loan  &  Collection  Association 
against  Abbie  L.  Kinzell.  From  a  judgment  for  plain tiflf,  defendant 
appeals.    Affirmed. 

Walter  S.  Drew,  for  appellant. 

Sebring,  Cheney  &  Rogers,  for  respondent. 

CLARK,  J.  The  defendant  appeals  from  a  judgment  rendered 
against  her  January  11,  1902,  and  the  only  ground  claimed  by  the  ap- 
pellant for  the  reversal  of  the  judgment  is  that  the  person  who  made 
the  service  of  the  summons,  one  George  J.  Jump,  was  not  in  fact  a 
constable  of  the  town  at,  the  time  he  served  the  summons,  and  that 
he  had  not  been  deputized  by  the  justice  to  make  the  service,  and  the 
service  was  therefore  illegal  and  void. 

It  appears  that  on  the  14th  day  of  November,  1900,  said  George  J. 
Jump  was  legally  appointed  a  constable  of  the  town  of  TJrbana,  by  the 
town  board,  to  fill  a  vacancy  that  then  existed,  and  that  he  duly  quali- 
fied and  entered  upon  the  discharge  of  the  duties  of  his  office.  At  the 
town  meeting  held  in  that  town  in  November,  1901,  five  constables 
were  elected,  but  Mr.  Jump  was  not  one  of  them,  and  one  of  the  con- 
stables so  elected  failed  to  qualify,  and  on  the  16th  day  of  November, 
1901,  the  town  board  appointed  Mr.  Jump  in  place  of  the  constable 
who  had  failed  to  qualify.  He  thereupon  filed  his  bond,  took  the  usual 
oath,  and  filed  that,  and  entered  upon  the  discharge  of  the  duties  of 
his  office,  and  continued  to  act  as  a  constable  of  the  town  of  Urbana 
up  to  the  time  he  served  the  summons  in  this  case,  which  was  on  the 
4th  day  of  January,  1902.  The  appellant  urges  that  Mr.  Jump's  ap- 
pointment of  November,  1900,  held  good  until  January  1,  1902,  and 
then  expired,  and  that  the  appointment  of  November  16,  1901,  was  of 
no  force,  and  was  in  fact  illegal,  because  there  was  no  vacancy  at  that 
time,  and  no  appointment  could  be  made  by  tlie  town  board  to  fill  a 
vacancy  that  did  not  exist.  Without  passing  upon  the  legality  and 
regularity  of  the  appointment  of  November  16,  1901,  it  is  a  fact  that 
the  appointment  of  November  14,  1900,  was  perfectly  legal.  Mr. 
Jump  took  and  filed  the  usual  oath,  and  filed  his  undertaking,  and 
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entered  upon  the  discharge  of  his  duties  as  a  constable,  and  continued 
to  act  as  such  up  to  the  time  he  served  the  summons  in  the  case  at  bar. 
He  was  at  least  acting  upon  a  colorable  rigfht  to  the  office,  for  he  had 
been  legally  appointed,  and  he  had  acted  as  a  constable  a  sufficient 
length  of  time  so  that  it  could  be  presumed  that  he  was  properly  ap- 
pointed, and  it  is  very  doubtful,  under  the  circumstances  of  this  case, 
when  the  officer  had  been  acting  for  more  than  a  year  under  an  appoint- 
ment to  the  office  from  the  proper  appointing  power,  and  holding  him- 
self out  to  the  public  as  a  constable,  and  performing  the  duties  per- 
taining to  the  office  without  question  from  any  quarter,  whether  his 
acts  can  be  attacked  in  a  collateral  manner  to  the  prejudice  of  an  en- 
tirely innocent  party.  See  Hand  v.  Deady,  79  Hun,  75,  29  N.  Y.  Supp. 
633.  At  least  Mr.  Jump  was  a  de  facto  officer,  and  his  acts  while  per- 
forming the  duties  of  the  office  to  which  he  had  been  appointed  should 
be  upheld.  Dolan  v.  Mayor,  68  N.  Y.  278,  23  Am.  Rep.  168 ;  Wilcox 
V.  Smith,  5  Wend.  234,  21  Am.  Dec.  213.  The  case  of  Fowler  v. 
Bebee,  9  Mass.  231,  6  Am.  Dec.  62,  cited  by  counsel  for  the  re- 
spondent, is  important,  and  bears  on  the  precise  question  raised  by  this 
appeal.  In  that  case  it  was  clear  that  the  sheriff's  appointment  was 
illegal,  but  the  court  held  that  he  was  in  fact  the  sheriff  of  the  county. 
Even  assuming  that  the  appointment  of  November  16,  1901,  was  of 
no  legal  effect,  it  seems  clear  that  Mr.  Jump  could  act  under  the  prior 
appointment  until  his  successor  had  been  chosen  and  had  qualified, 
even  though  the  time  for  which  he  had  been  appointed  had  expired. 
Public' Officers  Law,  Laws  1892,  p.  1657,  c.  681,  §  5.  I  think  the  per- 
son who  served  this  summons  was  a  de  facto  officer,  performing  the 
duties  of  the  office  to  which  he  had  been  legally  appointed  in  1900.  No 
objection  was  made  at  any  time  to  the  regularity  of  the  service,  as  the 
defendant  did  not  appear  at  the  time  the  summons  was  returnable; 
and  on  the  whole  case  I  am  convinced  that  the  acts  of  the  officer  while 
he  was  in  fact  such,  and  performing  the  duties  of  the  office  with  the 
knowledge  of  the  community  that  he  was  such  acting  officer,  should 
not  be  disturbed,  and  that  justice  requires  the  affirmance  of  the  judg- 
ment. Judgment  appealed  from  must  be  affirmed,  with  costs. 
Judgment  affirmed,  with  costs. 


(43  Misc.  Bep.  577.) 

In  re  WBINSTEIN'S  ESTATE. 

(Surrogate's  Court,  New  York  CJounty.    May,  1904.) 

L  Legaoibs— Tims  of  Vestinq. 

Where  a  payment  of  a  legacy  given  absolutely  Is  deferred  until  the 
death  of  the  husband  of  testatrix,  the  legacy  does  not  fail  because  the 
legatee  dies  before  the  husband,  but  after  the  testatrix. 

2.  WlLL,&— CONSTBTTCTION— CONVEBSION. 

A  will  authorized  executors  to  sell  lands  to  pay  legacies  limited  to  an 
amount  which  was  evidently  intended  to  exhaust  the  entire  estate,  and. 
in  the  event  of  a  surplus  of  a  certain  amount  remaining,  legacies  to  that 
amount  were  given,  made  payable  out  of  that  surplus  only.  On  the  sale 
there  was  a  surplus  greater  than  all  the  legacies,  and  there  was  no  resid- 

K  2.  See  Ctonversion,  vol.  11,  Cent.  Dig.  §  44. 

Digitized  by  VjOOQIC 


536  89  NEW  YORK  SUPPLEMENT  (Suf.Ct 

and  128  New  York  State  Reporter 

nary  clause.  Held,  that  the  land  sold  was  converted  by  the  sale  into 
personalty,  to  the  extent  of  the  legacies,  but  that  the  surplus  must  be  re- 
garded as  realty,  passing  to  the  heirs. 

Judicial  settlement  of  the  accounts  of  the  executor  of  the  will  of  Caro- 
line Weinstein,  deceased.    Decree  rendered. 

Kurzman  &  Frankenheimer,  for  executrix. 

Fleischman  &  Fox,  for  Charles  Rosenbaum  and  other  heirs. 

THOMAS,  S.  The  legacy  of  $500  to  Sarah  Hamburger,  who  was 
living  at  the  time  of  the  death  of  the  testatrix,  did  not  lapse  because  of 
the  death  of  the  legatee  in  the  lifetime  of  the  husband  of  the  testatrix, 
though  such  legacy  was  payable  only  at  his  death.  Mitchell  v.  Knapp 
(Sup.)  8  N.  Y.  Supp.  40;  Loder  v.  Hatfield,  71  N.  Y.  97.  The  amount 
of  this  legacy  will  be  paid  to  the  administrator  of  Sarah  Hamburger. 

The  twenty-eighth  clause  of  the  will  does  not  assume  to  pass  the  gen- 
eral residue  of  the  estate  of  the  testatrix,  in  excess  of  the  legacies, 
specifically  limited  as  to  their  amounts,  therein  set  forth.  The  testatrix 
was  clearly  of  the  opinion  that  the  legacies  contained  in  clauses  5  to 
27,  inclusive,  would  probably  exhaust  her  entire  estate,  and  might  not 
suffice  to  pay  all  of  such  legacies  in  full,  and  she  carefully  designated 
those  of  them  which  should  abate  if  any  abatement  was  found  necessar>-. 
She  supposed  it  possible  that  there  might  be  a  surplus,  not  exceeding 
$1,600,  and  therefore  made  legacies  to  that  amount,  payable  only  out 
of  such  surplus ;  such  legatees  to  share  in  such  surplus  ratably,  if  it 
should  not  suffice  to  pay  them  in  full.  As  a  matter  of  fact,  the  estimate 
of  the  testatrix  of  the  value  of  her  estate  at  the  time  she  made  her  will, 
and  up  to  the  time  of  her  death,  was  correct.  Subsequent  to  her 
death  the  parcel  of  real  estate,  which  was  her  principal  asset,  greatly 
rose  in  value,  and  was  sold  for  a  price  which  leaves  a  surplus  over 
and  above  all  legacies  in  the  hands  of  the  executors.  As  to  such  sur- 
plus the  testatrix  died  intestate.  The  surplus  thus  created  is  a  part 
of  the  proceeds  of  land  sold  under  a  power.  The  power  directed  a  sale 
for  the  payment  of  legacies,  and,  to  the  extent  of  the  legacies,  the  land 
was  legally  converted  into  personalty.  The  surplus  over  legacies  is, 
however,  for  the  purpose  of  determining  the  rights  of  persons  claiming 
to  take  under  the  laws  governing  intestate  estates,  to  be  treated  as  real 
property,  and  passes  to  the  heirs  at  law  of  the  testatrix,  and  not  to  her 
next  of  kin.  Parker  v.  Linden,  113  N.  Y.  28,  20  N.  E.  858,  861.  If 
counsel  do  not  agree  as  to  the  proportions  in  which  division  of  the  sur- 
plus is  to  be  made,  they  may  submit  memoranda  of  their  contentions 
on  the  settlement  of  the  decree.    Tax  costs  and  settle  decree  on  notice. 

Decreed-  accordingly. 
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(43  Mlsc  Rep.  573.) 

In  re  DAVENPORT. 

In  re  FIORENTINO'S  ESTATB. 

(Surrogate's  Ck>urt,  Kings  Ck>Tinty.    May,  1904) 

1.  Aliens— Administration  of  Estate— Public  Adhinistratobs. 

Where  the  pnblic  administrator  was  appointed  to  administer  upon  the 
estate  of  an  Italian  subject  who  died  a  resident  of  New  York,  and  the  sole 
next  of  kin  resides  in  Italy,  the  administrator  may  turn  over  the  balance 
of  the  estate  to  the  consul  general  of  Italy,  and  it  is  not  necessary  that 
the  next  of  kin  be  cited  and  paid  directly. 

Proceedings  on  the  final  judicial  settlement  of  the  account  of  William 
B.  Davenport,  public  administrator,  as  administrator  of  Pietro  Fioren- 
tino,  deceased. 

Frederick  H.  Chase,  for  public  administrator. 

Ullo  &  Ruebsamen,  for  Gustav  Tosti,  acting  consul  general  of  Italy. 

CHURCH,  S.  The  deceased  was  an  Italian  subject,  resident  of 
Kings  county,  where  he  died.  The  sole  next  of  kin  is  the  father,  resid- 
ing in  Italy.  The  public  administrator  was  duly  appointed,  and  is  about 
to  render  his  account,  by  which  there  will  be  a  balance  payable  to  the 
next  of  kin.  The  Italian  consul  claims  the  right  to  intervene  and  take 
possession  of  said  balance.  The  same  question  has  been  before  the 
court  several  times  for  adjudication.  Matter  of  Tartaglio,  12  Misc. 
Rep.  245,  33  N.  Y.  Supp.  1121,  in  which  it  was  held  that  the  consul  gen- 
eral had  the  right  to  receive  such  distributive  share.  In  Matter  of 
Fattosini,  33  Misc.  Rep.  18,  67  N.  Y.  Supp.  1119,  it  was  held  that  the 
consul  general  of  Italy  had  the  exclusive  right  to  administer  upon  Ital- 
ian subjects'  estates.  In  Matter  of  Lobrasciano,  38  Misc.  Rep.  415,  77 
N.  Y.  Supp.  1040,  it  was  held  that  the  consul  general  had  the  sole  right 
to  administer.  In  Matter  of  Logiorato,  34  Misc.  Rep.  31,  69  N.  Y. 
Supp.  507,  the  surrogate  of  New.  York  county  held  that  the  consul 
general  of  Italy  was  not  entitled  to  administer.  These  decisions  are 
thus  directly  contradictory.  I  shall  not  attempt  to  discuss  the  ques- 
tion at  length  and  decide  which  of  the  two  is  correct,  as  in  the  case  be- 
fore me  the  question  is  simply  whether  the  public  administrator  shall 
turn  over  the  balance  to  the  consul  general,  or  cite  the  next  of  kin  and 
pay  him  directly.  Even  if  we  give  to  the  word  "intervene,"  as  used  in 
the  treaty  with  the  Argentine  Republic,  the  interpretation  placed  on  the 
same  by  Judge  Thomas,  still  the  right  to  so  intervene  would  certainly 
include  the  right  to  receive  the  property  belonging  to  the  alien,  and 
hence  the  money  in  question  here  should  be  paid  over  to  the  consul  gen- 
eral. 

It  is  to  be  regretted  that  this  important  question  should  only  arise 
in  such  small  matters  that  there  is  no  decision  of  an  appellate  court  on 
the  matter,  and  hence  that  such  confusion  should  exist  in  regard  to  the 
same. 

Let  decree  be  presented  accordingly. 

Decreed  accordingly. 


Digitized  by 


Google 


538  89  NEW  YORK  SUPPLEMENT  {SuF.  Ct 

and  123  New  York  State  Reporter 

(43  Misc.  Rep.  552.) 

In  re  DAILBY'S  ESTATE. 

(Surrogate's  Court,  Cattaraugus  County.    May,  1904.) 

1.  Parent  and  Child— Services— Compensation— Pbesumption. 

Where  services  were  rendered  to  testatrix  by  claimant  while  the  latter 
was  residing  with  the  former,  and  occupied  toward  her  the  relation  of  a 
child  to  a  parent,  it  will  be  presumed  that  the  services  were  rendered 
gratuitously. 

2.  Same— Evidence. 

The  presumption  that  services  rendered  to  testatrix  by  claimant  while 
the  latter  was  living  with  the  former  as  a  member  of  her  family  were 
rendered  gratuitously  may  be  overcome  by  proof  that  payment  for  the 
services  was  intended  by  both  parties,  and,  when  so  overcome,  claimant 
is  entitled  to  recover  the  reasonable  value  of  the  services  from  the  estate. 

3.  Same— Statements  of  Parties. 

Where  claimant  resided  with  testatrix  as  a  member  of  the  family,  ren- 
dering certain  services,  the  presumption  that  the  services  were  gratuitous 
may  be  overcome  by  statements  of  testatrix  that  she  intended  to  pay  for 
them,  providing  such  statements  are  numerous,  clearly  established,  and 
made  in  part  in  the  presence  of  the  claimant 

4.  Same— Devise  as  Satisfaction. 

Claimant  rendered  services  to  testatrix  while  residing  with  the  latter 
as  a  member  of  her  family.  Testatrix  was  without  relatives  or  husband, 
and,  by  will,  after  directing  payment  of  all  her  debts,  devised  property  to 
claimant.  Held,  that  the  devise  would  not  be  regarded  as  payment  of  the 
amount  due  for  the  services. 

5.  Husband  and  Wife— Right  of  Husband  to  Wife's  Earnings— Waiver. 

A  husband  may.  independently  of  the  statutes,  waive  his  right  to  his 
wife's  earnings,  so  as  to  entitle  her  to  recover  them  in  her  own  name. 

Judicial  settlement  of  the  accounts  of  Rollin  S.  Kingsbury  as  executor 
of  the  will  of  Emma  J.  Dailey,  deceased.     Decree  rendered. 

A.  J.  &  J.  Knight,  for  executor. 
Spring  &  Spring,  for  Carrie  I.  Burlison,  a  creditor. 
W.  H.  Harding,  for  Board  of  Church  Extension  and  the  Missionary 
Society  of  the  M.  E.  Church. 

DAVIE,  S.  Emma  J.  Dailey  died  ?it  Freedom,  Cattaraugus  county. 
October  17,  1902,  leaving  a  will  bearing  date  February  12,  1900,  and 
a  codicil  thereto  dated  July  8,  1902.  Such  will  was  admitted  to  probate 
January  8,  1903,  and  letters  testamentary  thereon  issued  to  Rollin  S. 
Kingsbury.  Carrie  Burlison  presented  to  the  executor  a  claim  against 
the  estate  for  $907.60  for  services  rendered  by  her  for  the  testatrix. 
This  claim  was  rejected  by  the  executor,  and  a  stipulation  was  filed 
providing  for  the  determination  of  such  claim  by  the  surrogate  on  the 
judicial  settlement  of  the  estate,  and  the  only  controversy  on  this  ac- 
counting relates  to  the  validity  of  such  claim. 

Testatrix  died  at  the  age  of  62  years,  leaving,  her  surviving,  no  hus- 
band, heir  at  law,  or  next  of  kin,  and  possessing  personal  property  of 
the  value  of  $5,000,  and  real  estate  of  the  value  of  $2,600.  Her  hus- 
band died  March  10,  1899.  By  the  first  item  of  her  vnll,  testatrix  di- 
rected the  payment  of  all  her  just  debts  and  funeral  expenses.    By 

H  1.  See  Executors  and  Administrators,  vol.  22,  Cent  Dig.  §  733  [v]. 
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the  second  item  she  bequeathed  $1,000  to  her  executor  in  trust,  direct- 
ing the  same  to  be  kept  invested,  and  the  interest  accruing  thereon  to  be 
paid  annually  to  the  claimant  during  her  life,  and  further  directing  and 
empowering  the  trustee  to  pay  to  the  claimant  such  portion  of  the  prin- 
cipal, from  time  to  time,  as,  in  his  judgment,  the  beneficiary  might 
require,  or  to  pay  to  her  the  entire  principal  upon  her  marriage.  Testa- 
trix also  bequeathed  to  the  claimant  all  her  household  goods,  clothing, 
and  ornaments.  The  residue  of  the  estate  was  given  to  "The  Mis- 
sionary Society  of  the  M.  E.  Church"  and  the  *'Church  Extension 
Society  of  the  M.  E.  Church."    Then  follows  this  statement : 

"The  legacy  herein  made  to  said  Missionary  Society  is  to  be  considered  as 
a  memorial  for  and  on  account  of  my  late  beloved  husband,  Rev.  Charles  S. 
Dai  ley  and  of  his  affection  and  interest  in  this  work ;  and  the  legacy  to  the 
said  Church  Extension  Society  is  to  be  considered  as  a  memorial  for  and  on 
account  of  my  beloved  son  Charles  H.  Dailey,  who  died  in  early  life." 

By  the  terms  of  the  codicil  of  such  will,  the  trust,  as  above  stated, 
was  revoked,  and  the  testatrix  devised  to  the  claimant  her  farm  in 
Freedom,  of  109J4  acres,  for  and  during  the  term  of  her  natural  life, 
with  the  reversion  to  her  children,  her  surviving,  share  and  share  alike ; 
and,  in  case  the  claimant  should  die  leaving  no  child  her  surviving,  then 
the  testatrix  devised  to  George  Burlison,  the  husband  of  the  claimant, 
an  undivided  one-third  part  of  said  lands  after  the  claimant's  death. 

Claimant  began  residing  with  the  testatrix  and  her  husband  at  the 
age  of  18  months.  Although  never  formally  adopted,  she  assumed 
the  name  of  Dailey,  and  resided  with  and  constituted  a  part  of  the 
family  of  the  testatrix  to  the  time  of  her  death,  and  during  all  of  such 
period  the  practical  relation  of  parent  and  child  existed  between  the 
claimant  and  the  testatrix.  The  claim  presented  is  for  services  rendered 
by  the  claimant  to  the  testatrix  after  the  death  of  Mr.  Dailey.  The 
proof  of  the  rendition  of  extensive  and  meritorious  services  is  entirely 
satisfactory  and  substantially  undisputed.  Such  services  consisted  of 
ordinary  housework,  occasional  farmwork,  feeding  and  caring  for  thp 
cattle,  and  attending  Mrs.  Dailey  when  she  was  sick  or  required  attend- 
ance. 

Three  propositions  are  urged  in  opposition  to  the  validity  of  the 
claim :  First,  that,  in  consequence  of  the  relationship  existing  between 
the  parties,  such  services  were  presumptively  gratuitous;  second,  that 
the  bejieficial  provision  of  the  will  in  favor  of  claimant  should  be  re- 
garded as  full  compensation;  and,  third,  that  claimant  is  not  entitled 
to  recover  for  any  services  rendered  after  her  marriage,  her  earnings 
from  that  time  belonging  to  the  husband. 

In  view  of  the  relations  existing  between  the  claimant  and  testatrix 
— 3,  mutually  acknowledged  relation  of  parent  and  child — it  is  incum- 
bent upon  the  claimant,  before  she  can  recover,  to  overcome  by  satis- 
factory proof  the  presumption  that  such  services  were  rendered  gra- 
tuitously. The  law  usually  implies  a  promise  to  pay  upon  proof  of 
the  rendition  of  meritorious  services,  but  when  such  services  are  ren- 
dered by  one  member  of  a  family  for  another,  evidently  prompted  by 
aflfection,  or  in  consequence  of  reciprocal  and  mutual  obligations,  this 
presumption  fails ;  another  takes  its  place.  Then  the  law  presumes 
that  no  compensation  was  intended  or  expected.    This,  however,  is  not 
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proof,  but  merely  a  presumption.  A  "presumption"  is  defined  by  Best 
as  '*an  inference,  affirmative  or  disaffirmative,  of  the  truth  or  falsity 
of  any  proposition  of  fact,  drawn  by  a  process  of  probable  reason- 
ing, in  the  absence  of  actual  certainty  of  its  truth  or  falsity  or  un- 
til such  certainty  can  be  ascertained."  22  Am.  &  Eng.  Encyc.  of 
Law  (2d  Ed.)  1234.  If  the  evidence  is  of  such  a  character  as  to  over- 
come the  inference  that  such  services  were  gratuitous,  then  the  claim- 
ant is  in  the  same  situation  as  if  such  services  had  been  rendered  ta 
a  stranger.  This  proposition  was  thoroughly  considered  in  Davis 
V.  Gallagher,  66  Hun,  693,  9  N.  Y.  Supp.  11,  where  Judge  Martin  says: 

"We  do  not  think  It  was  necessary,  to  entitle  the  claimant  to  recover,  that 
he  should  prove  an  express  and  definite  contract,  but  that,  in  the  absence  of 
such  an  agreement.  It  was  incumbent  upon  him  to  prove  such  facts  and  cir- 
cumstances as  would  show  an  understanding  or  expectation  on  the  part  of  the 
decedent  to  pay,  and  of  the  plaintiff  to  receive,  the  value  of  such  services  and 
property.  ♦  ♦  ♦  The  decedent  at  various  times  stated  that  which  was  to 
the  effect  that  he  was  indebted  to  the  plaintiff  for  his  work,  and  tended  to 
show  that  It  was  intended  by  both  parties  that  he  should  be  paid  ther<^for." 

See,  also,  Markey  v.  Brewster,  10  Hun,  16,  affirmed  in  70  N.  Y.  607 ; 
Robinson  v.  Raynor,  28  N.  Y.  494;  Marion  v.  Farnan,  68  Hun,  383, 
22  N.  Y.  Supp.  946 ;  Green  v.  Roberts,  47  Barb.  521. 

The  evidence  relied  upon  to  overcome  the  presumption  of  gratuitous 
services  in  this  case  consists  almost  entirely  of  the  declarations  of  the 
testatrix.  It  has  been  said  that  it  is  always  unsatisfactory  to  maintain 
a  liability  upon  proofs  of  declarations  only.  That  evidence  to  establish 
a  fact  by  the  admissions  of  the  party  should  always  be  carefully  scruti- 
nized, and  received  with  caution.  Law  v.  Merrills,  6  Wend.  268. 
While  fully  recognizing  the  force  of  this  criticism,  the  proof  of  the  ad- 
missions of  the  testatrix  in  this  case  is  too  overwhelminjg  and  satisfac- 
tory to  be  disregarded.  A  slight  reference  to  the  record  will  establish 
this  proposition.  In  August,  1902,  testatrix  stated  to  the  husband  of 
the  plaintiff  that  "she  was  sorry  that  Carrie  had  to  do  the  work  at  that 
time,  and  that  she  would  pay  her  for  it."  The  claimant  was  present 
at  this  conversation.  The  attending  physician,  Dr.  Sharp,  testified  that 
the  testatrix  had  talked  with  him  on  several  occasions  with  reference 
to  the  services  that  claimant  had  performed  for  her.  "She  made  the 
remark  that  Carrie  should  be  well  paid  for  all  the  work  that  she  had 
done."  The  doctor  testified  that  the  testatrix  had  made  substantially 
the  same  remark  to  him  upon  various  occasions.  The  husband,  George 
Burlison,  further  testified  that  in  the  month  of  April,  1901,  he  had  con- 
versation with  the  testatrix  in  reference  to  the  claimant's  work.  He 
says: 

"She  [the  testatrix]  sent  for  me.  She  was  too  sick  to  get  out  She  knew 
we  were  about  to  be  married,  and  asked  if  we  would  just  as  soon  be  married 
any  time  that  she  might  state.  I  told  her  yes ;  it  made  no  difference  to  me. 
She  was  afraid  that  she  was  not  going  to  live,  and  did  not  want  to  leave  Car- 
rie alone.  She  said  that  Carrie  had  worked  hard  there,  and  done  all  kinds 
of  work ;  that  she  had  worked  hard ;  and  that  she  would  see  that  she  should 
have  her  pay." 

Again,  in  the  fall  of  the  same  year,  this  witness  testified  that  the 
testatrix  said  that  "Carrie  had  done  the  work  there,  and  she  shouhl 
see  that  she  had  her  pay.     She  said  she  didn't  know  what  she  would 
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have  done,  but  for  her."    This  conversation  was  in  the  hearing  of  the 
claimant. 

In  April  or  May,  1901,  the  testatrix  stated  to  Arthur  Powell,  who 
was  a  neighbor  and  an  adviser  of  the  testatrix,  as  follows: 

**She  said  she  was  glad  I  had  come  In.  She  wished  to  see  me.  Said  there 
was  a  little  matter  she  wished  to  tell  me.  That  in  a  certain  drawer  (polntr 
Ing  to  it)  In  her  dresser  was  a  certificate  of  deposit  of  $1,000,  which  she  had 
signed.  She  was  afraid  she  might  not  live.  In  case  she  did  not,  she  wished 
me  to  glTe  that  to  Carrie.  She  told  me  where  I  would  find  the  key  to  get  into 
the  drawer.  She  said  Carrie  had  worked  very  hard.  It  was  along  about  the 
time  she  was  sick  with  blood  poisoning.  I  would  say,  the  way  that  she  spoke, 
she  wanted  Carrie  to  have  that  for  her  services.'* 

This  witness  further  testified  that,  a  few  days  before  the  death  of  the 
testatrix,  she  said  to  him  "that  she  felt  better  that  morning;  that 
she  was  in  hopes  to  recover  sufficiently  to  go  to  Arcade,  and  change 
that  will  a  little,  and  give  Carrie  more,  as  she  ought  to  have  pay  for  her 
services." 

Dr.  FoUett  testified: 

"I  have  observed  Carrie  raking  hay  and  pitching  grain  and  working  about 
the  bam.  I  have  observed  her  washing,  churning,  and  sweeping.  She  [the 
testatrix]  said  while  she  was  sick  Carrie  was  very  kind  to  her  in  taking  care 
of  her.  She  said  she  would  see  that  she  was  well  paid,  for  she  would  not  lose 
anything  by  it." 

This  reference  to  the  evidence,  showing  the  frequently  repeated 
statements  of  the  testatrix  of  an  intention  on  her  part  to  pay  the  claim- 
ant well  for  the  services  rendered  by  her,  in  connection  with  the  fact 
that  some  of  these  declarations  were  made  to  or  in  the  presence  of  the 
claimant,  conclusively  shows,  that  it  was  the  expectation  of  both  the 
testatrix  and  of  the  claimant  that  the  claimant  should  receive  a  reason- 
able compensation  for  the  services  rendered  by  her. 

In  relation  to  the  objection  that  the  provision  of  the  will  in  favor  of 
the  claimant  should  be  regarded  as  full  payment  of  her  claim,  if  the 
evidence  failed  to  disclose  any  conditions  rendering  the  claimant  a  rea- 
sonable subject  of  the  testatrix's  bounty,  then  the  devise  to  her  of  the 
life  estate  in  the  farm  might  with  some  force  be  urged  as  a  payment  of 
the  testatrix's  indebtedness  to  the  claimant.  But  it  will  be  remembered 
that  the  testatrix  had  no  relatives.  Aside  from  the  claimant,  she  was 
alone  in  the  world.  No  one  else  had  any  claim  upon  her  bounty.  There 
was,  however,  existing  between  her  and  the  claimant  the  regard  and 
solicitude  incident  to  the  relationship  of  parent  and  child.  They  had 
always  resided  together  from  the  early  infancy  of  the  claimant.  They 
had  each  striven  for  tfie  comfort  and  welfare  of  the  other.  There  were 
the  same  reasons  existing  why  the  claimant  might  expect  to  participate 
in  the  testamentary  benefactions  of  the  testatrix  as  usually  exist  between 
parent  and  child.  Under  such  circumstances,  it  would  be  a  strained 
and  unreasonable  conclusion  to  hold  that  the  beneficial  provisions  of  the 
will  in  favor  of  the  claimant  were  prompted  solely  by  a  desire  on  the 
part  of  the  testatrix  of  liquidating  an  arbitrary  indebtedness. 

The  law  seems  well  settled  that  a  bequest  or  devise  to  a  creditor 
is  not  to  be  regarded  as  payment  of  an  indebtedness,  unless  the  will 
expressly  declares,  or  the  surrounding  circumstances  clearly  indicate 
such  an  intent  on  the  part  of  the  testatrix.    A  devise  is  a  gift  of  real 
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property  by  a  last  will  and  testament.  4  Kent,  Comm.  501,  and  note; 
2  Black.  Comm.  373 ;  Bouvier,  Law  Diet.  474.  A  legacy  implies  a 
bounty,  and  not  a  payment.  Reynolds  v.  Robinson,  82  N.  Y.  103,  107, 
37  Am.  Rep.  555 ;  Eaton  v.  Benton,  2  Hill,  676.  A  legacy  to  a  cred- 
itor is  not  to  be  deemed  in  satisfaction  of  his  debt,  unless  intended  by 
the  testatrix  that  it  should  so  operate.  Sheldon  v.  Sheldon,  133  N.  Y. 
1,  4,  30  N.  E.  730 ;  Clarke  v.  Bogardus,  12  Wend.  68 ;  Boughton  v. 
Flint,  74  N.  Y.  484 ;  Phillips  v.  McCombs,  63  N.  Y.  494 ;  Eaton  y. 
Benton,  supra ;  Williams  v.  Crary,  4  Wend.  449.  A  direction  in  a  will 
to  pay  all  debts  negatives  the  inference  that  a  bequest  to  a  creditor  was 
intended  as  payment.     Fort  v.  Gooding,  9  Barb.  371. 

The  claimant  was  married  June  12,  1901.  Such  services  as  she  ren- 
dered for  the  testatrix  after  that  date  were  so  rendered  while  she  was 
residing  with  her  husband.  Chapter  289,  p.  844,  of  the  Laws  of  1902, 
amends  the  domestic  relations  law,  regarding  the  rights  of  married 
women.  This  act  provides  that  a  married  woman  shall  have  a  cause  of 
action  in  her  own  and  separate  right  for  all  wages  or  other  remunera- 
tion for  which  she  may  render  work,  and  that  her  husband  shall  have  no 
right  of  action  therefor  unless  he,  with  her  knowledge  and  consent, 
has  otherwise  expressly  agreed  with  the  person  obligated  to  pay  such 
remuneration,  and  that  the  presumption  of  law  in  all  such  cases 
shall  be  that  such  married  woman  is  alone  entitled  thereto,  unless 
the  contrary  expressly  appears.  Section  2  (page  846)  of  this  act, 
however,  is  as  follows:  "The  foregoing  section  shall  not  affect  any 
right,  cause  of  action  or  defense  existing  before  the  date  when  this  act 
shall  take  effect."  This  act  became  a  law  April  2,  1902.  Hence  it  is 
apparent  that  the  claimant's  right  to  recover  for  such  services  as  she 
performed  from  the  time  of  her  marriage,  June  1,  1901,  to  the  passage 
of  this  act,  cannot  be  predicated  upon  the  provision  of  this  statute.  The 
evidence,  however,  clearly  shows  a  distinct  understanding  between  the 
claimant  and  her  husband  that  whatever  she  had  earned  or  might  earn 
through  her  employment  with  the  testatrix  should  belong  to  her,  and 
not  to  the  husband.  The  husband  can  forego  his  right  to  his  wife's 
earnings,  and,  unless  done  in  fraud  of  creditors,  the  property  she  ac- 
quires with  his  knowledge  and  consent,  whether  within  or  outside  the 
household,  may  vest  in  her.  Carver  v.  Wagner,  51  App.  Div.  47,  50, 
64  N.  Y.  Supp.  747 ;  Stokes  v.  Pease,  79  Hun,  304,  29  N.  Y.  Supp.  430; 
Sands  v.  Sparling,  82  Hun,  401,  31  N.  Y.  Supp.  251 ;  Lashaw  v.  Crois- 
sant, 88  Hun,  206,  34  N.  Y.  Supp.  667 ;  Birbeck  v.  Ackroyd,  74  N.  Y. 
356,  30  Am.  Rep.  304;  Reynolds  v.  Robinson,  supra;  Brooks  v. 
Schwerin,  54  N.  Y.  348 ;  Blaechinska  v.  Howard  Mission,  130  N.  Y. 
497,  29  N.  E.  755,  15  L.  R.  A.  215. 

The  husband  was  called  as  a  witness  for  the  claimant,  and  he  testified 
that  he  made  no  claim  for  these  services,  and  that  there  was  an  agree- 
ment between  him  and  his  wife  that  the  compensation  for  such  services 
was  to  be  her  property,  and  that  he  had  no  claim  upon  6r  title  to  it 
This  being  the  case,  he  would  be  clearly  estopped  from  making  any 
claim  on  his  own  account  to  recover  for  such  services. 

In  view  of  the  facts  and  authorities  referred  to,  I  am  clearly  of  the 
opinion  that  the  claimant  is  entitled  to  recover  what  her  services  were 
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fairly  and  reasonably  worth.  The  evidence  regarding  the  value  of 
such  services  is  somewhat  voluminous,  and,  from  a  careful  analysis  of 
the  same,  I  conclude  that  the  claimant  is  entitled  to  recover  against  the 
estate  the  sum  of  $632 ;  and  the  decree  to  be  entered  judicially  settling 
this  estate  will  provide  for  the  pa3mient  of  that  amount  to  her.  The 
form  of  the  decree  and  the  allowances  and  expenses  of  this  accounting 
will  be  adjusted  before  me  at  my  office  in  Salamanca  on  the  13th  day  of 
June,  1904. 
D^reed  accordingly. 


(43  Misc.  Rep.  571.) 

In  re  WENDEL'S  WILL. 

(SfOTOgate's  Ck>iirt,  Kings  Ck)nnty.    May,  1904.) 

1.  WiLL&— Testamentaby  CAPAcrrr— Senile  Dementia— Evidence. 

A  will  was  contested  on  the  ground  that  testatrix  at  the  time  she  ex- 
ecuted It  was  suffering  from  senile  dementia,  a  progressive  disease,  evi- 
denced by  a  complete  breaking  down  of  the  brain  tissues.  Held,  that  the 
evidence  of  persons  around  her,  though  not  experts,  that  testatrix  was 
competent,  was  of  great  weight  In  determining  her  mental  capacity. 

2.  Same. 

On  the  contest  of  a  will,  where  proof  that  testatrix  was  competent  to 
and  did  attend  to  her  affairs  was  seriously  disputed  only  by  evidence  of 
the  attending  physician  as  to  the  existence  of  senile  dementia,  the  instru- 
ment will  be  admitted  to  probate. 

Proceedings  upon  the  probate  of  the  will  of  Margaret  Wendel,  de- 
ceased.    Probate  decreed. 

James  W.  Redmond,  for  petitioner. 
George  Gru,  for  contestant. 

CHURCH,  S.  The  will  offered  for  probate  was  made  in  October, 
1901.  The  testatrix  died  February,  1904.  The  will  was  drawn  by  a 
well-known  lawyer,  and  witnessed  by  himself  and  his  brother.  It 
appears  tliat  the  deceased  was  a  German,  and  that  it  was  necessary 
to  have  the  services  of  an  interpreter.  The  deceased's  brother  acted 
as  such  interpreter,  first  telling  the  lawyer  what  the  deceased  wanted, 
and  then  repeating  to  the  deceased,  while  the  lawyer  read  the  will, 
the  contents  of  the  will,  and  asked  the  necessary  questions  attending  the 
execution  of  the  same.  This  brother  has  since  died,  and  so  the  manner 
of  his  interpretation  cannot  be  explained,  but  it  appears  that  the  deceased 
evidently  understood  enough  English  to  gather  the  general  drift  of 
the  questions,  as  she  assented  to  the  same.  So  I  am  satisfied  that  the 
will  was  properly  executed  and  published. 

The  contestant,  however,  claims  that  the  deceased  was  mentally  in- 
competent to  make  a  will.  The  testimony  by  the  contestant  as  to  the 
general  condition  of  this  woman,  by  witnesses  who  are  not  medical 
experts,  is  very  slight,  and  falls,  far  short  of  establishing  the  incom- 
petency of  this  woman.  But  the  contestant  has  placed  on  the  witness 
stand  her  attending  physician.  Dr.  Nofis,  and  he  testifies  that  she  had 
senile  dementia.  This  disease,  as  defined  by  him  and  the  other  expert., 
is  a  complete  breaking  down  of  the  brain  tissues  in  every  respect.     The 
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patient  never  recovers,  and  the  disease  is  slowly  progressive.  If  Dr. 
Nofis  was  correct  in  this  diagnosis,  the  deceased  at  the  time  was  far 
advanced  in  the  disease,  and  never  could  have  been  any  better;  but  it 
appears  by  the  evidence  of  a  large  number  of  witnesses  outside  of  the 
subscribing  witnesses  that  the  deceased  was  competent,  and  attended 
to  many  affairs,  including  certain  transactions  in  regard  to  her  prop- 
erty. There  is  a  great  distinction  between  the  testimony  of  a  non- 
expert witness  in  a  case  of  this  kind  and  in  a  case  where  the  party  has 
some  particular  hallucination  or  delusion.  In  the  latter  case  the  non- 
expert evidence  amounts  to  little.  Clapp  v.  Fullerton,  34  N.  Y.  190, 
90  Am.  Dec.  681 ;  Matter  of  Long's  Will,  43  Misc.  Rep.  660,  89  N.  Y. 
Supp.  555.  But  in  a  case  of  such  dementia  the  evidence  of  those  sur- 
rounding the  testator  is  of  great  importance,-  as,  if  the  person  is  suffer- 
ing from  that  disorder,  they  must  have  many  visible  symptoms.  In  this 
case  to  hold  that  the  testatrix  was  incompetent  would  be  equivalent  to 
deciding  that  these  witnesses  had  committed  perjury.  These  witnesses 
impressed  me  with  their  truthfulness  and  candor,  and  I  believe  that  the 
doctor  must  have  made  a  mistake  in  his  diagnosis.  Let  findings  and 
decree  be  prepared  admitting  will  to  probate. 
Probate  decreed. 


(43  MlBC.  Rep.  575.) 

In  re  BBBBTS'  ESTATE. 

(Surrogate's  Ck)urt,  Kings  (bounty.    May,  1904.) 

1.  Descent  and  Distbibution— STATT7TK--CoNSTBxrcTioN— Oollatebal  Rela- 
tiveb—Repbebentation. 

Ck)de  Ciy.  Proe.  §  2732,  subd.  12,  prior  to  its  amendment  in  1888,  pro- 
vided that  no  representation  should  be  admitted  among  collaterals  after 
brothers'  and  sisters'  children.  By  an  amendment  which  took  effect  Sep- 
tember 1,  1898,  the  section  was  changed  so  as  to  read  that  "representation 
shall  be  admitted  among  collaterals  in  the  same  manner  as  allowed  by  law 
in  reference  to  real  estate."  Held,  that  under  the  amended  proTlsIon 
grandnephews  of  an  intestate  are  entitled  to  take  by  representation  tbe 
shares  of  their  parents  in  intestate's  estate. 

In  the  matter  of  the  estate  of  Charles  P.  Ebbets,  deceased.  Motion 
by  two  grandnephews  for  a  payment  on  account  of  their  distributive 
share  in  decedent's  estate.     Motion  granted. 

William  P.  Burr,  for  petitioners  Harry  V.  Ebbets  and  Walter  Ebbets, 
grandnephews. 

Joseph  G.  Williamson,  Jr.,  for  petitioner  Fred  E.  Payne. 

Robinson  &  Robinson  (Alfred  G.  Reeves,  of  counsel),  for  Ebenezer 
W.  Ebbets  and  others. 

Carrington  &  Pierce,  for  administratrix. 

CHURCH,  S.  This  is  a  motion  by  two  grandnephews  for  a  pay- 
ment on  account  of  their  distributive  share  in  decedent's  estate.  It  is 
opposed  on  the  ground  that  they  are  not  next  of  kin  under  the  statute. 
Although  the  deceased  left  a  will,  as  the  legacy  had  lapsed,  the  parties 
take  as  if  he  had  died  intestate.  His  only  relatives  were  as  follows: 
Three  nephews  and  a  niece,  the  children  of  a  deceased  brother,  James 
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Ebbets;  a  grandnephew,  the  son  of  a  deceased  niece,  who  was  the 
daughter  of  the  said  James  Ebbets,  deceased ;  two  grandnephews  (the 
petitioners  herein),  sons  of  a  deceased  nephew,  Harry  V.  Ebbets,  who 
was  the  son  of  the  said  Charles  Ebbets.  Prior  to  1898,  subdivision 
12  of  section  2732  read :  "No  repriesentation  shall  be  admitted  among 
collaterals  after  brothers'  and  sisters'  children."  This  was  always 
known  as  the  "Justinian  Rule,"  and  under  it,  of  course,  the  petitioners 
would  be  excluded.  In  1898  this  was  amended,  however,  to  read  as 
follows:  "Representation  shall  be  admitted  among  collaterals  in  the 
same  manner  as  allowed  by  law  in  reference  to  real  estate."  What  is 
the  effect  of  this  amendment?  The  objectors  contend  that  it  was  not 
a  repeal  of  the  old  provision,  but  that  it  was  only  intended  to  be  effective 
when  there  was  no  person  within  the  Justinian  rule  who  would  be  enti- 
tled to  take.  The  counsel,  in  a  very  learned  and  ingenious  argument, 
has  shown  the  wisdom  of  such  an  interpretation,  and  that  it  is  unwise 
to  disturb  such  an  ancient  rule ;  and  in  the  Matter  of  Davenport,  65 
N.  E.  275,  there  are  certain  expressions  which  are  favorable  to  this 
contention.  I  have  held  the  matter  in  abeyance,  as  an  appeal  from  the 
surrogate  of  Saratoga  county  brought  up  certain  features  which  might 
settle  the  whole  question,  but  the  Court  of  Appeals  affirmed  that  case 
without  opinion,  without  explaining  or  modifying  its  language  in  the 
Davenport  Case.  The  remarks  in  die  opinion  in  that  case  should  only 
be  applied  to  the  circumstances  there  under  consideration,  viz.,  that  the 
nephew  and  niece  and  uncle  and  aiunt  took  to  the  exclusion  of  cousins. 
The  amendment  of  subdivision  5  of  this  section  in  1903  makes  the 
present  meaning  of  the  section  perfectly  plain.  While  this  amendment 
can  have  no  retroactive  effect,  yet  the  debate  shows  that  it  was  declared 
to  be  its  purpose  to  remove  any  doubt  as  to  the  amendment  of  1898,  and 
to  cover  the  possible  question  which  might  arise  from  a  misunder- 
standing of  the  Davenport  Case.  Surrogate  Silkman  made  a  similar 
decision.  The  grandnephews  are  therefore  entitled  to  share  in  the  es- 
tate, and  the  motion  should  be  granted. 
Motion  granted. 

(43  Misc.  Bep.  579.) 

In  re  HADLEY'S  ESTATE. 

(Surrogate's  Court,  Reosselaer  County.    May,  1904.) 

1.  Descent  and  Distbibution— Statutk— Constbuction— Collatebal  Rela- 
TI V  es—Repbbsentation. 

Code  Civ.  Proc.  §  2732,  snbd.  12,  prior  to  1898  provided  that  no  repre- 
sentation should  be  admitted  amoDg  collaterals  after  brothers'  and  sisters* 
children.  An  amendment  which  took  effect  September  1,  1898,  provides 
that  "representation  shall  be  admitted  among  collaterals  In  the  same  man- 
ner as  allowed  by  law  In  reference  to  real  estate."  Held,  that  where  an 
Intestate  died,  leaving  nieces,  a  grandnlece,  the  only  surviving  representa- 
tive of  a  deceased  brother  of  Intestate,  and  a  f  randnephew,  the  only  sur- 
viving representative  of  a  deceased  sister,  the  grandnephew  and  grand- 
niece  were  entitled  to  take  by  representation  the  share  of  their  parents. 

Proceedings  upon  the  judicial  settlement  of  the  account  of  adminis- 
trators of  the  estate  of  John  Hadley,  deceased. 
89  N.Y.S.— «5 
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James  Farrell,  for  administrators. 

Pierce  H.  Russell,  special  guardian  for  infant,  and  attorney  for  Jen- 
nie L.  Waters,  grandniece. 

HEATON,  S.  John  Hadley  died  intestate  September  23,  1902, 
leaving,  him  surviving,  no  widow,  child,  or  descendant  of  child,  no 
father,  mother,  brother,  sister,  uncle,  aunt,  or  descendant  of  an  uncle 
or  aunt.  He  did  leave  two  nephews  and  five  nieces  and  one  grandniece, 
the  only  surviving  representative  of  a  deceased  brother,  and  one  grand- 
nephew,  the  only  surviving  representative  of  a  deceased  sister.  The 
question  is  raised  by  the  amendment  of  1898  to  subdivision  12  of  sec- 
tion 2732,  and  by  the  recent  construction  put  upon  such  section  2732 
as  a  whole,  as  to  whether  or  not  such  grandnephew  and  g^randniece 
share  in  the  distribution  of  this  estate.  For  many  years  prior  to  Sep- 
tember 1,  1898,  subdivision  12,  formerly  subdivision  11  of  section  2732, 
read:  "No  representation  shall  be  admitted  among  collaterals  after 
brothers'  and  sisters*  children."  While  that  prohibition  remained  in 
force  grandnephews  could  not  share  if  there  were  any  persons  of  the 
brother  or  nephew  classes.  Matter  of  Bull,  4  Dem.  Sur.  330 ;  Matter 
of  Stillwell,  1  Bradf.  Sur.  300.  Taking  effect  September  1,  1898,  there 
was  an  amendment  to  subdivision  12,  which  reads  as  follows:  'TRep- 
resentation  shall  be  admitted  among  collaterals  in  the  same  manner  as 
allowed  by  law  in  reference  to  real,  estate."  John  Hadley  died  while 
this  amendment  was  in  force,  and  his  estate  must  be  distributed  in  ac- 
cordance with  its  meaning. 

It  has  been  held  that  the  prohibition  of  the  section  as  it  formerly 
read  was  the  only  bar  to  the  distribution  to  grandnephews  and  grand- 
nieces  in  proper  cases.  Matter  of  Suckley's  Estate,  11  Hun,  344;  Mat- 
ter of  Stillwell,  1  Bradf.  Sur.  300 ;  Adee  v.  Campbell,  79  N.  Y.  52, 
With  the  limitation  removed  by  the  amendment,  such  persons  would 
share  in  distribution,  provided  this  representation  could  be  "in  the  same 
manner  as  allowed  by  law  in  reference  to  real  estate." 

The  real  property  law  (section  287,  c.  547,  p.  620,  Laws  1896)  pro- 
vides : 

"If  all  the  brothers  and  sisters  of  the  Intestate  be  living,  the  inheritance 
shall  descend  to  them ;  if  any  of  them  be  living  and  any  be  dead,  to  the  broth- 
ers and  sisters  living,  and  the  descendants,  in  whatever  degree,  of  those  dead: 
so  that  each  living  brother  or  sister  shall  inherit  such  share  as  would  bare 
descended  to  him  or  her  if  all  the  brothers  and  sisters  of  the  intestate  who 
shall  have  died,  leaving  issue,  had  been  living,  and  so  that  such  descendants  in 
whatever  degree  shall  collectively  inherit  the  share  which  their  parents  would 
have  received  if  living ;  and  the  same  rule  shall  prevail  as  to  all  direct  lineal 
descendants  of  every  brother  and  sister  of  the  intestate  whenever  such  de- 
scendants are  of  unequal  degrees." 

There  is  no  doubt  that  a  child  of  a  deceased  nephew  takes  by  repre- 
sentation the  share  of  a  parent  who  would  ha.ve  been  in  the  class  of 
those  upon  whom  the  descent  of  real  property  was  cast.  It  follows 
conclusively  that  in  this  case  the  grandnephew  and  the  grandniece 
would  take  real  estate,  and  are,  therefore,  qualified  under  the  amend- 
ment to  participate  in  the  benefit  of  the  removal  of  the  prohibition  which 
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fomierly  was  a  bar  against  them,  and  are  therefore  entitled  to  represent 
their  deceased  parents  in  this  distribution. 

There  would  seem  to  be  no  doubt  about  the  correctness  of  the  fore- 
going view,  either  upon  principle  or  authority,  were  it  not  for  the  un- 
reported decision  of  the  learned  surrogateof  Albany  county  in  Matter  of 
Winne  (In  re  Hollands),  recently  affirmed  in  the  Appellate  Division  (88 
N.  Y.  Supp.  1103,  mem.),  where  there  survived  the  deceased  nephews 
and  nieces,  and  children  of  deceased  nephews  and  nieces.  In  that  case 
the  surrogate  held  that  no  representation  could  be  allowed  to  grand- 
nephews  and  grandnieces,  placing  his  decision  upon  his  interpretation 
of  Matter  of  Davenport,  172  N.  Y.  454,  66  N.  E.  276.  In  that  case 
there  were  a  nephew,  a  niece,  two  uncles,  and  two  aunts,  and  a  large 
number  of  first,  second,  and  third  cousins.  All  of  the  cousins  claimed 
to  share  in  the  distribution  by  reason  of  the  amendment  The  decision 
was  that  the  nephew  and  niece  and  the  two  uncles  and  two  aunts,  all 
being  of  the  third  degree  of  kinship,  took  the  personalty  equally,  and 
that  under  these  circumstances  it  was  unnecessary  to  invoke  the 
rule  of  representation.  The  surrogate  had  allowed  the  first,  second, 
and  third  cousins  to  participate  in  the  distribution  as  representa- 
tives of  their  deceased  ancestors.  The  Appellate  Division  (67  App. 
Div.  191,  73  N.  Y.  Supp.  653)  modified  the  surrogate's  decree  by 
restricting  the  distribution  to  the  two  nephews  and  nieces  and  the 
four  uncles  and  aunts  equally.  The  theory  of  tliat  court  was  this : 
The  amendment  did  more  than  repeal  the  prohibition  against  rep- 
resentation beyond  nephews  and  nieces,  and  established  in  part 
a  new  rule,  namely,  that  such  distribution  should  be  "in  the  same 
manner  as  sdlowed  Dy  law  in  referehce  to  real  estate,"  and  was  designed 
to  harmonize  and  unify  the  devolution  of  property  in  the  two  classes  of 
estates  with  respect  only  to  representation,  and  in  that  respect  only 
among  collaterals ;  that  the  settled  law  as  to  the  application  of  subdi- 
visions 5  and  10  of  section  2732  had  not  been  changed  by  the  amend- 
ment, and  therefore  the  nephew  and  niece,  uncles  and  aunts,  were  in 
equal  degree,  and  together  composing  the  class  of  stock  among  which 
division  was  to  be  made ;  each  took  equally  and  in  his  or  her  own  right ; 
that,  as  the  uncles  and  aunts  would  not  be  heirs  in  case  the  property 
were  real  estate,  no  representation  would  be  allowed  to  such  as  were 
deceased,  inasmuch  as  representation  is  only  allowed  in  the  same  manner 
provided  by  law  in  reference  to  real  estate,  and  there  can  be  no  repre- 
sentation of  one  not  inheriting;  that  the  uncles  and  aunts  would  not 
inherit  real  estate,  because  prohibited  by  section  287  of  the  real  property 
law,  so  long  as  there  were  any  representatives  in  any  degree  of  de- 
ceased brothers  and  sisters.  From  this  decision  it  would  seem  that  the 
following  rule  could  be  formulated  to  be  applied  in  the  distribution  of 
other  estates,  viz. : 

Distribution  shall  be  made  among  the  nearest  next  of  kin  in  equal'de- 
gree  to  the  deceased,  so  that  their  shares  shall  be  equal.  Should  there 
have  been  any  brother  or  sister  or  descendant  of  brother  or  sister  to 
the  remotest  degree,  who  would  have  been  of  the  degree  of  kinship  so 
entitled  to  share  equally  had  he  or  she  survived  the  deceased,  his  or  her 
representatives  shall  share  by  representation  in  such  distribution  per 
stirpes;  but  descendants  of  an  uncle  or  aunt  whose  ancestors  might 
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have  been  so  entitled  to  share  shall  not  share  by  representation  while 
there  are  descendants  of  a  brother  or  sister  in  any  degree  surviving, 
but  may  share  per  stirpes  when  there  are  no  brothers  or  sisters  or  their 
descendants  surviving. 

This  rule  would  be  clear,  would  give  effect  to  the  amendment,  and 
would  harmonize  representation  under  the  laws  of  distribution  and  the 
law  of  descent. 

The  Court  of  Appeals  affirmed  the  decision  of  the  Appellate  Division, 
and  wrote  an  opinion,  which  in  all  vital  points  followed  the  opinion  of 
the  Appellate  Division;  but  in  concluding  its  observations  the  court 
made  use  of  two  illustrations  to  show  the  application  of  the  decision  to 
cases  involving  different  combinations  of  next  of  kin,  in  which  illus- 
trations the  court  does  not  seem  to  follow  the  principle  of  its  decision. 
However,  such  seeming  inconsistency,  if  there  be  one,  ought  not  to  be 
held  to  change  the  expressed  opinion  of  the  court,  for  the  illustrations 
are  obiter,  and  may  not  have  been  formulated  with  the  necessary  detail 
to  fully  show  all  the  facts  considered,  and  are,  therefore,  ambiguous. 

The  learned  surrogate  of  Albany  county,  in  the  Winne  Case,  con- 
strues the  decision  in  the  Davenport  Case  to  be  "that  the  rule  of  repre- 
sentation could  not  be  invoked  while  there  was  living  next  of  kin  in 
equal  degree  to  the  deceased."  It  would  seem  to  be  plain  that  such  a 
rule  of  distribution  would  in  no  case  allow  the  representatives  of  a  de- 
ceased person  to  take  the  parents'  share,  for  at  all  times  there  would  be 
one  or  more  living  persons  standing  in  the  nearest  or  equal  degree  to 
the  deceased,  who  would  take  the  whole  estate  under  such  a  rule.  In 
the  case  at  bar  we  have  two  nephews  and  five  nieces,  the  nearest  next  of 
kin,  and  standing  in  the  same  degree  to  the  deceased.  There  is  also  one 
grandnephew  representing  a  deceased  niece  and  a  grandniece  repre- 
senting a  deceased  nephew.  If  the  intestate  had  left  real  estate,  the 
grandnephew  and  the  grandniece  would  have  taken  their  parents'  share 
by  representation,  and  therefore,  under  the  amendment  that  admits  rep- 
resentation among  collaterals  on  the  distribution  of  personal  property 
*'in  the  same  manner  as  is  allowed  in  respect  to  real  estate,"  the  grand- 
nephew  and  grandniece  would  by  representation  take  their  parents* 
share.    Let  a  decree  be  prepared  accordingly. 

Decreed  accordingly. 


Digitized  by 


Google 


Sur.  Ct)  IN  BE  Dougherty's  estatb.  649 

(43  Misc.  Rep.  46a) 

In  re  DOUGHERTY'S  ESTATE. 

(Surrogate's  CJourt,  New  York  CJonnty.    April,  1904.) 

L  C0EXECTJTOBS~LlABII.rrY   POB   DEFALCATION. 

Three  executors  Jointly  hired  a  safe  deposit  box,  in  which  they  depos- 
ited the  securities  of  the  estate;  the  income  being  collected  by  one  only, 
who,  after  some  years,  with  the  approval  of  the  others,  sold  the  securi- 
tiee,  investing  part  of  the  prx>ceeds  in  mortgages,  and  depositing  the  bal- 
ance in  a  bank.  One  of  the  other  executors  died.  The  survivors  filed  a 
Joint  account,  charging  themselves  with  the  full  amount  of  the  estate, 
and  a  decree  was  rendered  charging  them  Jointly  with  the  balance  admit- 
ted to  be  in  their  hands.  Thereafter  the  executor  who  had  taken  charge 
of  the  estate  obtained  the  consent  of  the  other  to  the  satisfaction  or  as- 
signment of  the  mortgages,  and  procured  him  to  indorse  checks  for  the 
proceeds,  which  the  executor  managing  the  estate  claimed  he  desired  to 
reinvest.  It  was  subsequently  discovered  that  this  executor  had  embez- 
zled the  entire  estate.  Held,  that  the  other  executor  was  liable  for  the 
loss. 

2.  Same— CoiXECTioN  and  Disbursement  of  Income. 

The  action  of  this  executor  in  allowing  the  other  to  collect  and  pay  out 
the  income  was  proper. 

3.  Same— Intebest. 

As  he  was  innocent  of  wrong,  he  should  not  be  charged  with  interest  un- 
til the  time  his  coexecutor's  defalcation  was  discovered^  and  at  the  rate  of 
only  2  per  cent  thereafter. 

4.  Same— Commissions— Costs. 

He  was  also  entitled  to  commissions  and  the  cost  of  preparing  the  ac- 
count, and  to  have  all  costs  paid  from  the  estate. 

Judicial  settlement  of  the  accounts  of  Theodore  M.  Tuttle  as  execu- 
tor of  Lucinda  Dougherty,  deceased.     Decree  rendered. 

Thomas  Davis  Day,  for  executors,  etc 
James  S.  Lawson,  for  contestants. 

THOMAS,  S.  In  this  proceeding,  to  judicially  settle  the  accounts 
of  Mr.  Tuttle,  one  of  the  executors  of  the  testatrix,  the  question  in 
controversy  is  as  to  whether  Mr.  Tuttle  should  be  charged  for  the 
waste  and  conversion  of  assets  by  a  coexecutor.  The  facts  are  as 
follows : 

Lucinda  Dougherty  died  September  1,  1889,  leaving  a  will,  which 
was  proved  September  10,  1881),  and  letters  testamentary  thereof  were 
then  issued  to  her  son,  Theodore  M.  Dougherty,  and  to  her  sons-in-law, 
Peter  Forrester  and  Theodore  M.  Tuttle.  Her  estate  consisted  al- 
most entirely  of  cash,  coupon  bonds,  and  stocics  of  corporations,  and 
amounted  to  nearly  $38,000.  Shortly  after  the  executors  had  qualified, 
they  attended  together  at  the  Stuyvesant  Safe  Deposit  Company,  where 
a  box  belonging  to  the  testatrix,  and  containing  all  of  her  securities, 
was  opened  in  their  presence,  a  list  of  the  securities  was  made  by  Mr. 
Forrester,  and  another  box  was  hired  in  the  joint  names  of  all  three 
executors,  in  which  such  securities  were  placed.  An  arrangement  was 
then  made  with  the  safe  deposit  company  by  which  the  box  thus  hired 
was  not  to  be  permitted  to  be  opened  except  in  the  presence  of  all 
three  executors.     Subsequently,  and  from  time  to  time,  at  intervals  of 
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about  SIX  months,  the  three  executors  attended  at  the  safe  deposit  com- 
pany.   The  box  was  then  opened,  coupons  for  interest  were  cut  from 
the  bonds,  and  the  securities  were  returned  to  the  box  in  the  presence 
of  all  of  them.    These  coupons  and  all  other  income  on  the  securities 
were  collected  by  Mr.  Forrester,  who  deposited  the  proceeds  in  the 
Atlantic  Trust  Company .  to  the  credit  of  "Lucinda  Dougherty,  de- 
ceased, Peter  Forrester,  executor,"  and  made  the  payments  therefrom 
to  numerous  persons  entitled  to  income  under  the  provisions  of  the 
will,  by  check  signed  by  himself  alone.     The  place  of  deposit  of  the 
securities  was  in  1894  or  1895  changed  to  the  Fifth  Avenue  Safe  De- 
posit Vaults,  where  the  same  arrangement  as  to  access  to  the  box  con- 
taining them  being  given  only  to  all  of  the  executors  jointly  was  con- 
tinued, as  also  was  the  practice  as  to  collecting  and  disbursing  income 
by  Mr.  Forrester  individually.     Theodore  M.  Dougherty,  one  of  the 
executors,  died  in  September,  1897,  and  thereafter,  on  February  21, 
1898,  an  account  of  their  proceedings  as  executors  was  filed  in  this 
court  by  the  surviving  executors,  Mr.  Forrester  and  Mr.  Tuttle,  with 
a  petition  for  its  judicial  settlement.    All  parties  in  interest  were  duly 
cited  in  the  proceeding,  which  ended  in  a  decree  dated  R^'arch  30, 1898. 
The  negotiable  bonds  and  corporate  stocks  of  the  estate  were  in 
the  early  part  of  1897  taken  by  Mr.  Forrester  from  the  box  in  the  safe 
deposit  vault  in  the  presence  of  all  of  the  executors,  and  with  the 
approval  of  all  of  them,  to  be  sold  by  Mr.  Forrester,  and  the  pro- 
ceeds to  be  invested  on  bond  and  mortgage.     Three  mortgages,  for 
$2,500,  $2,500,  and  $8,300,  respectively,  were  obtained,  all  of  which 
were  payable  by  their  terms  to  the  three  executors,  and  these  were  set 
forth  in  the  account  as  assets  of  the  estate.     The  balance  of  the  estate 
in  the  hands  of  the  executors,  as  shown  by  the  summary  statement, 
was  $35,628.08 ;  and  all  of  that  amount  in  excess  of  the  three  mort- 
gages was,  or  was  supposed  by  Mr.  Tuttle  to  be,  represented  by  cash 
deposited  in  the  Atlantic  Trust  Company  to  the  credit  of  the  estate, 
but  subject  to  the  individual  check  of  Mr.  Forrester  as  one  of  the  ex- 
ecutors, and  was  the  proceeds  of  sales  of  the  securities  set  forth  in  the 
account.     This  account  was  in  all  respects  a  joint  account  of  Mr.  For- 
rester and  of  Mr.  Tuttle,  and  was  signed  and  verified  by  both  of  them. 
Nowhere  upon  its  face  does  it  appear  that  one,  more  than  the  other, 
had  been  active  in  the  performance  of  the  duties  imposed  upon  both  of 
them.     Schedule  A  was  stated  by  them  to  contain  "a  statement  of  all 
the  property  of  the  deceased  which  has  come  into  our  [their]  hands," 
and  is  a  list  of  money  and  securities  representing  the  entire  capital  of 
the  estate.     In  a  summary  statement  of  the  account  they  jointly  charge 
themselves  with  the  full  amount  of  this  property,  with  all  accretions, 
and  they  jointly  demanded  credit   for  all   disbursements.     By  their 
joint  deposition  they  declared  that  the  said  account  contained,  to  the 
best  of  their  knowledge  and  belief,  "a  full,  a  true  statement  of  all  of 
our  [their]  receipts  and  disbursements  on  account  of  the  said  estate." 
The  decree  made  upon  this  account,  on  the  motion    of  the  attorneys 
for  the  accounting  executors,  and  without  opposition,  charged  them 
jointly  with  the  balance  of  the  estate  shown  and  admitted  to  be  in  their 
hands,  and  directed  that  they  distribute  it  as  therein  set  forth,  re- 
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serving  to  themselves  their  lawful  commissions.  The  m6neys  then  due 
to  the  parties  in  interest  were  honestly  paid  by  the  checks  of  Mr.  For- 
rester on  the  estate  funds,  and  a  further  investment  of  $7,000  on  a 
mortgage  payable  to  both  of  the  surviving  executors  was  also  made 
within  two  or  three  weeks  after  the  decree.  The  trusts  created  by  the 
will,  and  not  yet  closed,  required  assets  of  $25,714.93,  and  the  mort- 
gage investments  aggregated  $20,300. 

About  the  fall  of  the  year  1899  Mr.  Forrester  stated  to  Mr.  Tuttle 
that  he  desired  to  collect  the  mortgages,  so  as  to  invest  the  money  on 
"better  property."  On  this  request,  and  without  inquiring  as  to  what 
was  the  trouble  with  the  securities  then  on  hand,  or  what  new  invest- 
ments were  contemplated,  Mr.  Tuttle  from  time  to  time  joined  with 
Mr.  Forrester  in  satisfying  or  assigning  the  mortgages,  and  indorsed 
the  checks  for  the  proceeds,  or  otherwise  permitted  Mr.  Forrester  to 
obtain  possession  of  them.  Payments  of  income  were  thereafter  made 
by  Mr.  Forrester  until  about  January  1,  1903 ;  but  in  the  early  spring 
or  summer  of  that  year  it  was  learned  from  the  confessions  of  Mr. 
Forrester  that  he  had  used  the  entire  assets  of  the  estate  to  promote  a 
private  speculation  of  his  own,  and  that  all  had  been  lost,  and  that  he 
was  insolvent. 

From  the  beginning  to  the  end  of  the  history  of  the  estate,  I  do  not 
find  any  fact  which  reflects  unfavorably  upon  the  moral  purpose  of 
Mr.  Tuttle.  Mr.  Forrester  was  supposed  by  every  one  to  be  worthy 
of  trust,  and  Mr.  Tuttle  never  had  cause  to  suspect  him  of  dishonesty, 
and  never  did  so  suspect  him  until  after  the  catastrophe,  which  left 
nothing  to  conjecture.  The  evidence  tending  to  show  the  contrary 
was  fully  answered,  and  is  unworthy  of  consideration.  He  was,  how- 
ever, negligent,  and  he  failed  to  perform  the  duties  of  an  executor. 
Just  a  little  prudence  on  his  part  would  probably  have  sufficed  to  pre- 
vent the  utter  wreck  of  this  estate,  and  possibly  to  have  saved  Mr.  For- 
rester from  a  temptation  which  proved  too  strongf  for  him.  The 
principle  applicable  has  been  stated  by  high  authority  as  follows : 

"But  where  one  executor  or  trustee  receives  the  funds  of  the  estate,  and 
either  delivers  them  over  to  his  associate,  or  does  any  act  by  which  the  funds 
come  under  the  sole  possession  and  control  of  the  latter,  and  but  for  which 
he  would  not  have  received  them,  the  executor  or  trustee  Is  liable  for  the  loss 
which  is  sustained  In  consequence  of  such  action."  Bruen  v.  GUlet,  115  N. 
Y.  10,  14,  21  N.  B.  676,  4  L.  R.  A.  629,  12  Am.  St  Rep.  764. 

See,  also,  Matter  of  Hunt,  88  App.  Div.  52,  84  N.  Y.  Supp.  790 ; 
Glacius  v.  Fogel,  88  N.  Y.  434,  443 ;  Earle  v.  Earle,  93  N.  Y.  104 ; 
Wilmerding  v.  McKesson,  103  N.  Y.  329,  8  N.  E.  665;  Purdy  v. 
Lynch,  145  N.  Y.  462,  40  N.  E.  232 ;  Davis  v.  Kerr,  3  App.  Div.  322, 
38  N.  Y.  Supp.  387 ;  Monell  v.  Monell,  5  Johns.  Ch.  283,  294,  9  Am. 
Dec.  298 ;  Matter  of  Storm,  28  Hun,  499. 

I  cannot  agree  with  the  learned  counsel  for  the  executor  in  his  con- 
tention that  Mr.  Tuttle  never  had  possession  of  the  assets  of  the  es- 
tate. Such  possession  was  obtained  when  all  of  the  assets  were  put 
into  a  strong  box,  to  which  neither  Mr.  Forrester  nor  any  other  person 
in  the  world  could  obtain  access  witiiout  Mr.  Tuttle's  consent.  It  was 
continued  during  the  seven  or  eight  years  while  such  assets  were  con- 
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tinued  to  be  kept  in  that  box,  and  were  inspected  by  him  semiannually. 
It  was  acknowledged  by  his  joining  in  the  formal  account.  It  was  ad- 
judged by  the  decree  of  this  court  made  upon  the  footing  of  this  ac- 
count, and  that  decree  cannot  now  be  reversed  or  disregarded.  The 
facts  in  this  case  are  much  stronger  than  they  were  in  Matter  of  Hunt, 
88  App.  Div.  52,  84  N.  Y.  Supp.  790,  which  is  the  most  recently  re- 
ported case  of  the  kind,  and  which  is  binding  upon  me. 

I  cannot  refuse  to  apply  a  plain  legal  rule,  and  the  account  of  the  ex- 
ecutor will  be  surcharged  with  the  full  amount  of  the  estate,  but  in 
every  matter  of  discretion  I  feel  that  I  should  deal  leniently  with  the 
executor.  It  was  proper  to  permit  Mr.  Forrester  to  collect  and  pay 
out  income,  since  that  was  a  convenient  method  of  administration. 
Purdy  V.  Lynch,  supra.  I  will-  therefore  charge  interest  only  from  the 
date  of  the  discovery  of  Mr.  Forrester's  default,  and  will  fix  that  date 
as  July  1,  1903,  from  which  time  interest  at  2  per  cent,  to  the  date  of 
the  decree  will  be  charged.  The  executor  will  be  allowed  commissions 
and  the  costs  of  preparing  the  account,  and  all  costs  will  be  payable 
from  the  estate.     Settle  findings  and  decree  and  tax  costs  on  notice. 

Decreed  accordingly. 


(43  Misc.  Rep.  583.) 

In  re  HILL. 

(Surrogate's  Court,  Saratoga  CJounty.    May,  1004.) 

1.  Decedent's  Estate— Appointment  of  Tempobabt  Administbatob— Jxtbis- 

DICTION  of  SuBBOQATE. 

Code  Civ.  Proc.  f  2670,  authorizes  the  surrogate,  in  his  discretioD,  on 
the  application  of  a  creditor  or  a  person  interested  in  the  estate,  to  issue 
to  one  or  more  persons,  competent  and  qualified  to  serve  as  executors, 
letters  of  temporary  administration,  when,  for  any  cause,  delay  necessa- 
rily occurs  in  the  granting  of  letters  of  administration  or  in  probating  a 
win.  Held,  that  the  authority  can  be  exercised  only  where  some  proceed- 
ing for  probating  the  will  or  for  issue  of  letters  of  administration  in  chief 
is  pending. 

In  the  matter  of  the  judicial  settlement  of  the  account  of  Henry  Hill 
as  temporary  administrator  of  William  N.  Hill,  deceased.  Proceeding 
dismissed. 

On  the  8th  day  of  January,  1902,  Henry  Hill  presented  to  the  Surrogate's 
Court  of  Saratoga  county  his  petition  praying  for  his  appointment  as  tem- 
porary administrator  of  the  goods,  etc.,  of  William  N.  Hill,  deceased.  On  the 
27th  day  of  December,  1901,  a  petition  had  been  presented  to  the  Surrogate's 
Court  of  Nassau  county  alleging,  among  other  things,  that  William  N.  Hill 
died  on  the  19th  day  of  November,  1901,  being  a  resident  of  Nassau  county, 
and  leaving  a  paper  purporting  to  be  a  last  will  and  testament,  and  asking 
that  the  same  be  admitted  to  probate  as  and  for  the  last  will  and  testament 
of  the  said  deceased.  At  the  Ume  the  petition  was  presented  to  the  Surrogate's 
Court  of  Saratoga  county,  praying  for  the  appointment  of  a  temporary  admin- 
istrator, there  were  no  proceedings  pending  in  the  latter  county  for  tbo  is  ..Ijg 
of  letters  of  administration  in  chief,  nor  for  the  prob^to  of  any  alleged  will 
of  the  said  deceased.  The  surrogate  of  Saratoga  county  made  a  decree  on  the 
8th  day  of  January,  1902,  awarding  temporary  letters  of  administration  to  the 
said  Henry  Hill  upon  his  filing  a  bond  as  required  by  said  decree,  which  bond 
was  afterward  presented  to,  approved,  and  filed  in  the  office  of,  the  surrogate 
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of  Saratoga  connty*  and  letters  of  temporary  administration  were  Issued  to 
the  said  Henry  Hill  on  the  Sth  day  of  January,  1902.  Thereafter  the  said 
Henry  Hill  proceeded  to  perform  the  duties  which  pertained  to  a  temporary 
administrator  of  the  estate  of  said  deceased,  and  on  the  30th  day  of  October, 
1903,  filed  an  account  of  his  proceedings,  and  a  petition  for  the  judicial  set- 
tlement of  the  same.  In  the  office  of  tlie  surrogate  of  Saratoga  county,  to  which 
account  objections  were  Interposed  by  Wllhelmlna  S.  Palmertler,  to  whom  let- 
ters testamentary  had  been  issued  by  the  surrogate  of  Nassau  county,  as  the 
sole  executrix  of  the  last  will  and  testament  of  the  said  deceased,  and  upon 
the  bearing  the  executrix  moved  to  have  the  temporary  letters  of  administra- 
tion granted  to  the  petitioner,  Henry  Hill,  revoked,  and  to  dismiss  the  proceed- 
ings for  the  Judicial  settlement  of  his  account 

Rockwood  &  Salisbury,  for  accountant 
Scudder  &  Kellogg,  for  executrix. 

LESTER,  S.  Section  2670  of  the  Code  of  Civil  Procedure  author- 
izes the  surrogate,  in  his  discretion,  on  the  application  of  a  creditor  or 
a  person  interested  in  the  estate,  to  issue  to  one  or  more  persons,  com- 
petent and  qualified  to  serve  as  executors,  letters. of  temporary  admin- 
istration, when,  for  any  cause,  delay  necessarily  occurs  in  the  granting 
of  letters  of  administration  or  in  probating  a  will.  The  counsel  for 
the  executrix  insists  that  the  section  referred  to  contemplates  the  pend- 
ency of  some  proceeding  for  the  probate  of  a  will,  or  the  issuing  of 
letters  of  administration  in  chief,  as  a  necessary  foundation  for  the  ex- 
ercise by  the  surrogate  of  the  power  conferred  upon  him  to  issue  let- 
ters of  temporary  administration.  Surrogate  Rollins  so  held  in  Tooker 
V.  Bell,  1  Dem.  52,  and  Surrogate  Bergen,  of  Kings  county,  held  the 
same  doctrine  in  Sawmill  Company  v.  Dodk,  3  Dem.  56.  So  far  as  I 
am  able  to  discover,  the  doctrine  of  these  cases  has  never  been  disturbed, 
nor  has  any  change  in  the  statute  authorized  a  different  construction. 

It  is  my  opinion  that  in  the  present  case  the  Surrogate's  Court  of 
Saratoga  county  was  without  jurisdiction  to  appoint  a  temporary  ad- 
ministrator of  the  decedent,  and  that  the  attempt  to  do  so  was  unau- 
thorized, and  the  letters  of  temporary  administration  were  void.  It 
follows,  as  a  natural  consequence,  that  the  present  proceeding  cannot 
be  maintained.  The  surrogate  has  no  jurisdiction  to  decide  any  ques- 
tion that  may  be  involved  in  it,  and  is  powerless  to.  take  any  action, 
except  to  dismiss  the  proceeding.  An  order  should  be  entered  dis- 
missing the  proceeding,  but,  under  the  doctrine  of  Bunnell  v.  Ranney, 
2  Dem.  327,  without  costs. 

Decreed  accordingly,  » 
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(43  Misc.  Rep.  569.) 

In  re  MALLON'S  ESTATB. 

(Surrogate's  Court,  Kings  County.    May,  1904) 

L  Testamentaby  Tbubtebs— Default— Accounting. 

Wliere  a  testamentary  trustee  allowed  his  co-trustee  at  all  times  to 
have  the  active  management  of  the  estate,  and  permitted  him  to  collect 
assets  after  having  been  Informed  by  him  that  he  was  a  defaulter,  he  is 
guilty  of  a  "willful  default,"  within  the  meaning  of  a  provision  in  testa- 
tor's will  exempting  "every  trustee  of  my  will  from  liability  for  losses 
occurring  without  his  own  willful  default,"  and  on  an  accounting  such 
trustee  will  be  surcharged  with  the.sum  the  oo-trustee  collected  and  failed 
to  turn  over. 

Proceedings  upon  the  account  of  the  trustees  of  the  estate  of  Peter 
Mallon,  deceased. 

M.  F.  McGoldrick,  for  substituted  trustee, 
C.  Walter  Artz,  for  James  Howard. 

CHURCH,  S.  In  this  matter  the  trustees  have  been  removed  for 
misconduct  (In  re  Mallon's  Estate,  38  Misc.  Rep.  27,  76  N.  Y.  Supp. 
879),  and  now  present  their  accounts  for  settlement.  The  fact  that 
the  trustee  Ferry  has  appropriated  in  the  vicinity  of  $30,000  stands 
conceded,  and,  in  view  of  his  insolvency,  it  is  unnecessary  to  determine 
the  exact  amount  with  which  he  should  be  chargeable.  But  there  re- 
mains the  question  as  to  whether  the  co-trustee,  Howard,  should  be 
chargeable  with  his  misconduct,  and  the  extent  of  the  same.  It  appears 
that  Ferry  had  been  the  friend  and  confidential  agent  of  the  deceased, 
and  had  taken  charge  of  many  of  his  real  estate  interests,  and  that 
after  the  appointment  of  the  executors  Howard  permitted  Ferry  to 
take  entire  charge  of  matters,  and  only  signed  the  checks  and  such 
other  formal  matters  as  were  necessary  to  make  their  acts  legal  and 
effective.  It  is  apparent  that,  if  he  had  exercised  any  active  diligence 
and  supervision  over  the  acts  of  Ferry,  or  made  the  slightest  inquiry 
as  to  what  was  becoming  of  the  large  surplus  of  income  each  year, 
this  defalcation  would  not  have  occurred.  The  courts  have  held  that 
an  executor  who  remains  merely  passive,  and  thus  permits  his  coexec- 
utor  to  deplete  the  estate,  will  not,  by  reason  of  such  inactivity,  be 
charged  with  the  waste  so  committed.  Bruen  v.  Gillet,  115  N.  Y.  10, 
21  N.  E.  676,  4  L.  R.  A.  629,  12  Am.  S£  Rep.  764.  But  in  this  case  it 
is  not  necessary  to  decide  whether  Howard  has  been  simply  passive  or 
not,  as  the  will  of  the  testator  contains  this  provision :  "And  I  exempt 
every  trustee  of  my  will  from  liability  for  losses  occurring  without 
his  own  willful  default."  The  words  **willful  default"  imply  more 
than  negligence  or  carelessness.  The  word  "willful"  means  intentional, 
while  the  word  "default"  means  transgression.  Thus  it  was  evidently 
the  intention  of  the  testator  to  relieve  each  trustee  from  everything 
but  his  individual  intentional  transgression.  This  construction  relieves 
Howard  from  the  liability  of  a  large  part  of  the  deficit  It  appears, 
however,  that  on  February  17,  1902,  Howard  went  to  Ferry's  office  for 
the  purpose  of  getting  some  checks  signed  to  pay  interest,  and  that 
Ferry  admitted  to  Him  that  he  had  taken  the  funds  of  the  estate,  and 
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owed  it  about  $30,000.  Yet,  notwithstanding  that  he  had  this  direct 
notice  that  Ferry  was  a  defaulter,  he  signed  a  contract,  and  gave 
Ferry  $100,  permitted  him  to  collect  March  rents,  amounting  to 
$1,335.75,  and  some  $75  of  interest.  This  seems  to  be  a  willful  default, 
within  the  meaning  of  the  testator's  will,  and  therefore  he  should  be 
surcharged  with  the  same.  This  executor  was  not  only  reprehensible 
in  this  respect,  but  he  acted  in  a  contemptible  fashion  toward  his 
wards  by  not  giving  them  a  suitable  allowance  and  misrepresenting  to 
them  the  state  of  affairs.  Why  he  should  have  thus  acted  is  a  mystery, 
as  it  was  not  for  his  benefit,  and,  if  he  had  exercised  his  care  in  a  proper 
direction,  the  trouble  which  has  happened  would  have  been  prevented. 

The  decree  should  not  award  any  commissions  to  said  trustee,  and 
the  expenses  of  this  proceeding  should  be  charged  against  Jiim  person- 
ally. * 

Decreed  accordingly. 


(43  Misc.  Rep.  560.) 

In  re  LONG'S  WILL. 

(Surrogate's  Court,  Kings  County.    May,  1004.) 

L  Wiixs— Testamentabt  Capacitt— Insane  Delusions. 

Testatrix  devised  all  ber  estate  to  straogers,  without  making  provision 
for  her  husband,  though  her  estate  was  the  result  of  his  savings,  and  they 
had  been  married  for  more  than  50  years.  There  was  evidence  that 
when  testatrix  made  her  will,  she  was  suffering  from  paranoia — a  pro- 
gressive and  incurable  form  of  insanity,  evidenced  by  unfounded  delusions 
as  to  particular  matters.  Testatrix's  husband  not  only  did  not  contest 
the  will,  but  even  gave  assistance  to  the  proponent ;  and  there  was  suffi- 
cient proof  by  competent  experts  of  the  existence  of  an  Insane  delusion, 
and  that  it  operated  in  making  the  will.  irekl,.that  probate  would  be  re- 
fused, though  the  contest  was  made,  not  by  the  disinherited  husband,  but 
by  a  collateral  relative. 

Proceedings  upon  the  probate  of  the  last  will  of  Catharine  Long, 
deceased.     Probate  denied. 

George  V.  Brower,  for  proponent. 
Eugene  V.  Brewster,  for  contestant. 
Moses  J.  Harris,  special  guardian. 

CHURCH,  S.  The  deceased  was  a  woman  of  about  70  years  of  age. 
She  executed  a  will  in  October,  1900,  by  which  she  gave  about  one-half 
of  her  property  to  a  son  of  an  adopted  child,  and  the  balance  for 
various  charitable  purposes.  Her  husband,  to  whom  she  had  been  mar- 
ried for  over  50  years,  was  not  mentioned  in  the  will ;  nor  did  any  of 
her  collateral  relatives  receive  any  benefit  under  the  same  whatever. 

On  the  part  of  the  contestant  it  was  shown  that  for  quite  a  period  of 
time  previous  to  October,  1900,  when  the  will  was  executed,  the  physi- 
cian who  had  been  attending  her  had  pronounced  her  suffering  with 
a  species  of  insanity  known  as  "paranoia."  He  described  this  form 
of  insanity  as  being  incurable  and  slowly  progressive,  and  that  the 
main  features  of  it  consisted  of  delusions  with  regard  to  certain  specific 
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matters,  but  that  as  to  all  other  matters  the  mind  was  perfectly  normal 
and  sane.  In  the  case  of  the  decedent  the  paranoia  consisted  principally 
of  certain  delusions  in  regard  to  her  husband,  namely,  that  he  was 
guilty  of  marital  infidelity,  and  also  was  an  habitual  drunkard.  This 
doctor  states  that,  in  his  judgment,  she  was  incapable  of  appreciating 
the  objects  of  her  bounty,  or  understanding  their  rights  and  her  obli- 
gations toward  them,  and  that  she  was  incapable  of  properly  attending 
to  her  property.  He  further  testified  that  he  had  advised  that  she  be 
sent  to  a  sanitarium,  which  was  in  the  nature  of  an  insane  asylum,  and 
that  he  had  consulted  with  Dr.  Macumber,  an  expert  on  such  matters, 
who,  after  a  careful  examination,  had  coincided  in  his  judgment,  and 
advised  the  husband  of  this  deceased  to  have  her  sent  to  a  sanitarium. 
In  June  preceding  the  execution  of  this  will,  the  deceased  started  for 
Boston,  and  was  found  by  the  police  of  that  city  wandering  in  the 
streets,  incapable  of  telling  who  she  was  or  where  she  belonged. 
She  was  finally  brought  to  relatives  in  Boston,  whom  she  was  unable  to 
recognize,  and  by  them  brought  home.  The  doctor  who  examined  her 
in  Boston  testified  that  she  was  apparently  suflFering  from  dementia, 
and  the  description  of  her  various  acts  in  Boston,  and  on  her  way 
back  to  Brooklyn,  shows  that  she  was  absolutely  bereft  of  her  senses, 
and  had  no  intelligent  idea  of  what  she  was  doing  at  the  time.  The 
reasons  which  actuated  her  trip  to  Boston  have  never  been  satisfactorily 
explained,  and  the  most  that  she,  after  the  violent  effects  of  her  passion 
had  passed  away,  could  say,  was  that  she  had  got  lost. 

What  is  somewhat  remarkable  in  regard  to  this  contest  is  that,  not- 
withstanding that  the  husband  has  been  excluded  by  the  will  from  any 
participation  in  his  wife's  estate,  and  although  it  appears  to  be  conceded 
that  such  estate  was  the  result  of  the  savings  of  his  money,  nevertheless 
he  does  not  contest  the  will,  but  practically  appears  before  me  in  the  at- 
titude of  the  proponent  of  the  will.  He  has  been  daily  in  attendance, 
sitting  by  the  side  of  the  counsel  for  the  proponent  in  the  courtroom, 
and  advising  and  consulting  with  counsel  for  the  proponent,  as  if  he 
were  the  proponent;  and,  further,  he  takes  the  witness  stand  as  the 
principal  witness  for  the  proponent,  to  testify  in  regard  to  the  condition 
of  the  deceased. 

The  evidence  as  to  the  general  condition  of  this  woman  is  extremely 
scanty.  It  appears  that  she  did  her  ordinary  housework.  This,  of 
course,  she  might  do,  and  still  not  be  capable  of  properly  making  a  will, 
as  it  is  a  well-known  fact  that  some  persons  who  are  hopelessly  insane 
are  capable  of  exercising  considerable  skill  and  dexterity  in  various  acts 
of  manual  labor. 

The  testimony  of  a  plumber  and  grocer  is  introduced  to  show  that  her 
business  transactions  with  them  were  rational.  The  grocer's  evidence 
showed  that  she  simply  purchased  her  ordinary  groceries.  That  his 
observation  of  her  was  very  slight  is  shown  by  the  fact  that  he  had  never 
even  noticed  that  she  was  in  the  slightest  degree  deaf,  when  it  seems  to 
be  conceded  by  everybody  on  both  sides  who  knew  anything  about  her 
that  she  was  inclined  to  deafness.  The  testimony  of  the  plumber, 
Garry,  is  equally  inconclusive.  The  testimony  of  Mr.  Breaznell,  who 
drew  the  will,  is  that  the  deceased-seemed  thoroughly  to  understand  how 
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she  desired  to  make  her  will^  and  went  over  the  provisions  thereof 
with  him  rather  particularly.  The  evidence  of  the  priest  is  that  this 
woman  showed  him  a  draft  of  her  proposed  will,  and  consulted  with 
him  in  regard  to  the  same.  But  this  evidence  is  subject  to  the  same  de- 
fect as  Breaznell's,  viz.,  that,  as  the  mind  of  this  deceased  was  not  gen- 
erally deranged  or  broken  down,  she  might,  to  a  casual  observer,  act 
perfectly  rational,  and  yet  be  subject  to  paranoia. 

The  trivial  importance  of  outside  witnesses  of  this  character  is  very 
well  stated  in  the  case  of  American  Seamen's  Friends'  Society  v. 
Hopper,  33  N.  Y.  619,  at  page  631,  where  the  court  says : 

"Where  the  mental  disorder  Is  a  delusion  upon  one  or  a  few  particular  sub- 
jects, the  testimony  of  persona  with  whom  he  has  not  had  occasion  to  speak 
OD  those  subjects  Is  of  no  weight  The  considerable  number  of  shopkeepers, 
mechanics,  and  retail  dealers  who  have  been  called  upon  to  pronounce  upon 
his  capacity  have  not  appeared  to  me  to  overcome  in  any  appreciable  degree 
the  testimony  on  the  other  side  which  I  have  adverted  to." 

This  evidence  introduced  by  the  proponent  as  to  the  competency  of 
the  testatrix,  in  my  opinion,  should  not  be  given  any  great  weight,  par- 
ticularly in  view  of  the  fact  that  the  physician  who  had  carefully  ex- 
amined the  testatrix  expressly  explained  that  the  form  of  insanity  with 
which  she  was  suffering  would  not  be  apparent  to  the  ordinary  observ- 
er, but  that  she  might  conduct  herself  in  many  of  the  affairs  of  life  in 
a  perfectly  rational  manner,  and  that  it  was  only  by  the  examination  of 
experts  that  her  condition  could  be  determined. 

The  proponent  has  introduced  the  testimony  of  Dr.  McGoldrick,  who 
examined  the  testatrix  shortly  after  the  time  that  she  was  pronounced 
insane  by  Drs.  Bodkin  and  Macumber.  He  states  that  he  does  not  think 
that  she  was  generally  insane,  but  that  she  had  delusional  insanity,  con^ 
fined  to  the  specific  delusions  in  regard  to  her  husband.  Dr.  O'Connell, 
who,  by  reason  of  his  many  years'  experience  in  treating  and  caring 
for  the  insane,  is  a  high  authority  upon  the  subject  of  insanity,  has  been 
introduced  by  the  proponent  to  explain  the  characteristics  of  paranoia 
and  dementia ;  and  it  is  his  belief  that,  as  this  woman  had  inflammation 
of  the  kidneys,  the  attack  while  she  was  at  Boston  was  the  result  of  a 
temporary  acute  attack  of  Bright's  disease,  rather  than  of  any  general 
dementia.  His  description  of  paranoia  coincides  with  and  corroborates 
the  evidence  of  Dr.  Bodkin  as  to  the  testamentary  capacity  of  the  de- 
ceased. He  can,  of  course,  give  only  his  opinion  from  the  facts  sub- 
mitted to  him. 

But  the  real  question  here  is,  simply,  did  the  deceased  have  testa- 
mentary capacity  ?  In  deciding  that  question,  it  is  not  necessary  to  de- 
cide from  which  specific  form  of  insanity  or  delusion  the  deceased  was 
suffering,  or  the  cause  of  the  same.  The  opinion  of  these  two  doctors 
that  this  woman  was  insane,  and  incapable  of  bringing  to  the  making 
of  a  will  the  memory  which  the  law  requires,  is  not  a  mere  theory  ad- 
vanced by  experts  who  never  met  the  patient,  but,  on  the  contrary,  is 
a  deliberate  opinion,  formed  after  a  careful  personal  examination  made 
for  the  purpose  of  best  protecting  her,  and  quite  regardless  of  the  ques- 
tion of  her  mere  ability  to  make  a  will.  It  therefore  follows  that,  as  the 
deceased  was  not  possessed  of  sufficient  and  disposing  mind  and  mem- 
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ory,  the  paper  offered  for  probate  as  her  last  will  and  testament  should 
be  rejected. 

While  I  have  thus  decided,  on  the  evidence  as  a  whole,  that  this 
woman  did  not  possess  sufficient  ability  to  execute  the  will  in  question, 
yet,  if  we  disregard  the  contestant's  evidence,  the  proponent's  evidence 
itself  shows  conclusively  that  the  will  offered  for  probate  should  be  re- 
jected. The  courts  have  always  recognized  the  distinction  between  a 
mistaken  belief,  founded  upon  very  slight  facts,  and  an  insane  delusion, 
absolutely  baseless,  and  have  held  that  a  mere  mistake  of  fact,  or  a 
belief  founded  upon  insufficient  or  very  slight  evidence,  does  not 
justify  the  rejection  of  a  will.  Clapp  v.  Fullerton,  34  N.  Y.  190,  90 
Am.  Dec.  681 ;  Coit  v.  Patchen,  77  N.  Y.  633.  This  distinction  was 
recognized  by  me  in  the  case  of  the  Thomas  will,  which  I  admitted  to 
probate.  But  where  there  is  an  insane  delusion  which  operated  upon  the 
mind  of  the  testator  in  making  the  will  in  question,  then  the  will  should 
be  set  aside.  The  proponent's  evidence  here  was  not  directed  to  show- 
ing that  the  decedent  was  acting  under  a  mistaken  belief,  or  that  she 
was  of  an  unusually  jealous  disposition,  but,  on  the  contrary,  the 
proponent's  principal  witness  (the  husband  of  this  deceased)  testified 
that  she  had  these  wholly  unfounded  hobbies  and  delusions.  The 
physician  called  by  the  proponent  had  been  retained  to  make  a  careful 
examination  of  the  deceased  after  she  had  been  pronounced  insane  by 
the  other  two  doctors.  He  stated  that  she  was  suffering  from  halluci- 
nations or  delusions  in  regard  to  her  husband — one,  that  he  was  an 
habitual  drunkard;  and  the  other,  that  he  was  guilty  of  marital  in- 
fidelity. When  asked  what  he  named  her  disease,  he  replied,  "I  named 
it  'delusional  insanity.' "  These  were  not  reluctant  admissions  made 
by  him  on  cross-examination,  but  such  was  his  evidence  in  chief  in  re- 
sponse to  question  by  counsel  for  the  proponent. 

A  consideration  of  the  decisions  of  the  court  regarding  this  subject 
of  delusional  insanity  is  instructive. 

In  the  early  days  in  England,  if  it  appeared  that  a  person  was  suffer- 
ing from  any  hallucination  or  delusion,  whether  it  related  in  any  way  to 
any  testamentary  act  or  not,  it  was  sufficient  to  justify  the  courts  in  re- 
fusing to  admit  his  will  to  probate.  That  rule  seems  to  have  been 
subsequently  modified,  and  the  correct  doctrine  is  stated  in  Schouler 
on  Wills  (3d  Ed.)  §159:  • 

•*Tbe  notion  to  which  Lord  Brougham  gave  currency — that  a  single  deln- 
Rlon  lurking  in  a  testator's  mind  vitiates  his  will,  though  not  apparent  in  the 
will  itself  because  it  proves  him  insane — is  pointedly  condemned  by  eminent 
judges  in  various  states;  and  the  point  of  inquiry  upon  which  testamentary 
cases  of  this  character  invariably  turn  is  whether  the  insane  delusion,  the 
monomania,  entered  into  the  product  of  the  particular  will  in  dispute." 

This  opinion  is  sustained  by  the  following  authorities :  Pidcock  v. 
Potter,  68  Pa.  342,  8  Am.  Rep.  181;  Benoist  v.  Murrin,  58  Mo.  307; 
Boardman  v.  Woodman,  47  N.  H.  120.  And  in  Jessup's  Surrogate's 
Practice  (2d  Ed.)  p.  444,  it  is  stated  that  in  a  matter  of  this  kind  two 
facts  must  be  shown,  namely :  (1)  The  existence  of  an  insane  delusion; 
(2)  that  such  insane  delusion  operated  in  making  the  particular  will  in 
question.    The  chief  witness  for  the  proponent  has  admitted  the  in- 
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sane  delusion,  and. the  will  itself  shows  that  it  was  made  in  obedience 
to  it,  by  not  giving  the  person  concerning  whom  she  had  the  insane  ae- 
lusion  one  single  penny. 

It  follows,  therefore,  that  if  this  husband  had  contested  the  will,  and 
shown  the  above  facts,  the  court  would  have  necessarily  rejected  the 
same.  But  this  case  is  remarkable  from  the  fact  that  the  contest  is 
made,  not  by  the  person  who  was  disinherited,  but  by  a  collateral  rela- 
tive, toward  whom  it  is  not  shown  that  there  was  any  particular  mani- 
festation of  feeling  on  the  part  of  the  deceased,  one  way  or  the  other ; 
and  the  question  is,  therefore,  can  such  person  maintain  the  contest 
with  like  effect?  As  the  contest  is  always  made  by  the  party  disinherit- 
ed, I  am  unable  to  find  any  case  similar  to  this.  It  seems  to  me  that, 
if  the  will  is  the  product  of  an  insane  delusion,  it  makes  no  difference 
who  is  present  in  the  contest,  or  who  brings  that  fact  to  the  attention 
of  the  court.  If  this  husband  had  contested,  and  had  set  this  will  aside, 
the  collateral  relatives  would  have  received  precisely  the  same  benefit 
as  though  it  were  they  who  contested  it.  The  law,  in  holding  a  will 
invalid,  does  not  attempt  to  declare  it  so  only  as  to  the  particular  con- 
testant, but  sets  aside  the  will  in  toto,  and  leaves  the  property  to  be  dis- 
tributed in  accordance  with  the  statutes  of  descent  and  distribution. 
By  Code,  §  2622,  the  surrogate  is  required,  even  if  there  is  no  contest, 
to  "inquire  particularly  into  all  the  facts";  showing  an  intention 
to  only  admit  a  will  of  a  perfectly  sane  person  to  probate.  To  permit 
any  other  rule  would  be  for  the  courts  to  concede  that  the  testamentary 
capacity  of  a  testator  turns  upon  the  question  of  who  raises  the  issue 
in  court,  instead  of  upon  the  actual  soundness  of  mind  of  the  testator. 
Upon  this  point  the  reasoning  of  the  court  in  the  case  of  Cotton  v. 
Ulmer,  45  Ala.  378,  6  Am.  Rep.  703,  is  instructive.  That  case  was  an 
appeal  from  the  verdict  of  a  jury  in  a  probate  contest,  in  which  the 
judge,  in  a  somewhat  involved  charge,  had  stated  that  if  the  testator, 
at  the  time  of  making  the  will,  was  under  a  particular  insane  delusion, 
nevertheless,  if  the  jury  believed  that  the  testator,  if  of  sound  mind, 
would  have  made  substantially  the  same  will,  such  delusion  need  not  be 
considered.  In  discussing  this  question  the  appellate  court  stated  as 
follows  (page  397, 45  Ala.,  page  703,  6  Am.  Rep.) : 

"We  are  unable  to  And  any  good  reason  why  the  will  should  be  held  Invalid 
in  the  one  case,  and  valid  In  the  other.  In  each  case  the  testator  acted  under 
an  insane  delusion.  Therefore  in  each  case  the  will  should  be  held  to  be  in- 
valid." 

In  the  leading  case  in  this  state  (American  Seamen's  Friends'  So- 
ciety V.  Hopper,  33  N.  Y.  619),  in  speaking  of  an  insane  delusion,  the 
court  states  as  follows  (page  624) : 

"Delusion,  in  that  sense,  is  insanity.  Such  a  person  is  essentially  mad  or 
insane  on  those  subjects,  though  on  other  subjects  he  may  reason,  act,  and 
speak  like  a  sensible  man.'' 

If  this  testatrix  was,  therefore,  essentially  mad  in  respect  of  one  of 
the  objects  of  her  bounty,  her  will  should  not  be  admitted  to  probate,  no 
matter  who  in  particular  does  or  does  not  contest  the  same,  because  it 
stands  to  reason  that  madness  pervades  her  entire  testamentary  acts. 
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Counsel  for  the  proponent,  however,  seeks  to  avoid  this  conclusion 
by  conceding  that  while,  if  this  contest  had  been  made  by  the  husband, 
the  will  would  have  been  set  aside,  yet,  as  it  appears  in  the  case  that  he 
was  omitted  from  the  will,  not  in  consequence  of  the  effect  of  this  insane 
delusion  on  the  testator's  mind,  but  in  consequence  of  a  specific  bequest 
by  the  deceased,  the  will  must  be  upheld.  But  it  seems  to  me  that  this 
argument  is  faulty,  for  two  reasons :  First,  the  facts  do  not  substanti- 
ate the  contention  of  proponent;  second,  if  a  person  is  insane,  and  a 
will  is  made  in  pursuance  of  such  insanity,  the  courts  will  not  speculate 
as  to  whether  it  was  from  some  insane  act  or  some  other  act,  nor  will 
they  speculate,  as  stated  in  the  Alabama  case,  as  to  what  the  testator 
would  have  done  if  sane. 

First.  Mr.  Breaznell,  who  drew  the  will,  states  that  the  testatrix 
wanted  to  leave  her  husband  a  life  estate  in  one  of  her  houses ;  but  the 
evidence  is  that  she  owned  several  houses,  and  the  husband,  by  his  right 
of  curtesy,  was  entitled  to  a  life  estate  in  all  of  them ;  showing  that  even 
such  provision  would  not  have  been  a  complete  recognition  of  her  hus- 
band, and  would  not  have  prevented  his  contesting  the  probate. 

Second.  As  stated  heretofore,  all  that  is  necessary  for  the  contestant 
is  to  establish  the  insane  delusion  on  the  part  of  the  decedent,  and  the 
will  made  in  pursuance  of  it.  When  that  is  done  it  is  established,  as 
stated  in  American  Seamen's  Friends'  Society  v.  Hopper,  that  the  per- 
son is  essentially  insane.  If  that  is  so,  then  any  request  or  suggestion 
made  by  the  decedent  as  to  the  disposition  of  his  property  is  tainted  with 
insanity,  and  cannot  be  considered  or  viewed  as  the  act  of  a  rational 
mind.  And,  as  stated  in  Cotton  v.  Ulmer,  supra,  the  will,  being  the 
product  of  an  insane  mind,  must  be  held  invalid,  and  the  courts  cannot 
speculate  as  to  whether  or  not  the  testator  would  have  made  the  same 
will  if  sane,  or  whether  such  will  is  the  result  of  suggestions  other  than 
an  insane  delusion. 

The  reasoning  in  Re  Bartholick's  Will,  144  N.  Y.  166,  36  N.  E.  1,  is 
peculiarly  applicable  to  the  present  situation.  In  that  case  the  will  had 
been  set  aside  by  a  jury  on  the  contest  by  the  heirs.  Later  it  was  con- 
tended that  the  will  was  not  vacated  as  to  the  personalty,  and  the 
next  of  kin  objected  to  the  surrogate  setting  aside  the  will  in  toto ;  but 
the  court  held  that,  the  will  having  been  declared  invalid,  it  was  imma- 
terial if  the  person  who  had  procured  such  a  decree  was  interested 
in  the  personalty  or  not ;  that  it  would  be  folly  to  hold  that  it  was  a 
valid  will  as  to  personalty,  and  invalid  as  to  realty.  If  this  reasoning 
is  sound,  then  it  is  applicable  to  the  proposition  that  a  will  cannot  be 
held  valid  as  to  one  next  of  kin,  and  invalid  as  to  another,  but  that  it 
must  be  either  valid  as  to  all  or  invalid  as  to  all. 

As,  under  any  aspect  of  the  case,  the  deceased  did  not  possess  testa- 
mentary capacity,  the  paper  offered  should  be  refused  probate.  Pro- 
bate denied. 
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(Supreme  Court,  Appellate  Division,  Second  Department    July  28,  1904.) 

L  Wnxs— Pbobatb— IS8T7S  AS  TO  Rbvocation— BuBOEN  OF  Proof— Opening 

AND  G1.OSINO. 

Where  proceedings  for  probate  of  a  will  are,  on  appeal  from  a  decree 
admitting  the  will  to  probate,  remitted  for  a  trial  to  determine  whether 
the  will  was  revoked  by  testator,  the  signature  being  canceled,  contestant 
has  the  burden  of  proof,  and  therefore  is  entitled  to  open  and  close. 
2.  Save— Waives  of  Right. 

Contestant,  who,  on  a  trial  to  determine  whether  testator  revoked  the 
win,  excepts  to  the  court's  ruling  that  he  is  not  entitled  to  open  and 
close,  does  not  waive  his  right  to  urge  his  exception  on  appeal  by  there- 
after asking  the  court  to  charge  that  proponent  has  the  burden  of  proof. 

Appeal  from  Trial  Term,  Westchester  County. 
.    In  the  matter  of  the  probate  of  the  will  of  Robert  E.  Hopkins,  de- 
ceased.    From  an  order  denying  a  motion  to  set  aside  the  verdict  and 
for  a  new  trial,  contestant  appeals.    87  N.  Y.  Supp.  793.     Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

Joseph  W.  Middlebrook,  for  appellant. 

Charles  Blandy,  for  respondent  Fanny  W.  Hopkins. 

Ernest  I.  Edgcomb,  for  respondents  Pompey  Congregational  Church, 
Pompey  Academy,  and  Pompey  Cemetery. 

James  MacGregor  Smith,  for  respondents  American  Board  of  Com- 
missioners for  Foreigfn  Missions  and  the  Congregational  Home  Mis- 
sionary Society. 

JENKS,  J.  On  the  outset  the  contestant  asked  to  open,  in  that  he 
had  the  affirmative.  The  executor  made  like  request  for  the  same 
reason.  The  court  ruled  with  the  executor,  and  she  opened  and 
closed  the  case.  I  am  of  opinion  that  the  exception  to  this  ruling  was 
well  taken,  and  that  the  judgment  should  be  reversed. 

In  the  Surrogate's  Court  the  will  was  admitted  to  probate.  We 
affirmed  the  decree.  The  Court  of  Appeals  remitted  the  prpceedings 
for  a«trial  before  a  jury  in  the  Supreme  Court  to  determine  whether  the 
will  in  question  was  revoked  by  the  testator.  In  re  Hopkins'  Will,  172 
N.  Y.  360,  370,  65  N.  E.  173,  92  Am.  St.  Rep.  746.  The  remittitur 
reads  that  the  proceedings  be  "remitted  to  Westchester  county  for  a 
trial  before  a  jury  in  the  Supreme  Court  to  determine  whether  the  will 
in  question  was  revoked  by  the  testator."  When  this  contention  to 
open  the  case  arose,  the  trial  court  had  before  it  this  remittitur  and  the 
order  of  the  Surrogate's  Court  based  thereon.  In  Heilbronn  v.  Herzog, 
165  N.  Y.  98,  68  N.  E.  759,  the  court,  per  Werner,  J.,  say: 

"It  l8  the  well-settled  rule  in  this  state  that  the  party  holding  the  afllrma- 
tiye  upon  an  issue  of  fact  has  the  right  upon  the  trial  to  open  and  close  the 
proof,  and  to  reply  in  summing  up  the  case  to  the  Jury.  This  is  regarded  as 
a  legal  right,  not  resting  in  the  discretion  of  the  court ;  and  a  denial  thereof 
may  be  excepted  to,  and  the  ruling  reviewed  upon  appeal.  Mi  Herd  v.  Thorn, 
56  N.  Y.  402;  Merzbach  ▼.  City  of  New  York,  163  N.  Y.  16  [57  N.  B.  96].  The 
general  rule  npon  this  subject  is  that,  if  the  plaintiff,  without  giving  any  evl- 
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dence,  is  entitled  to  recover  upon  the  pleadings,  the  afflrmatiye  of  the  Issue 
rests  with  the  defendant" 

In  L.  O.  N.  Bank  v.  Judson,  122  N.  Y.  278,  25  N.  E.  367,  the  court, 
per  Bradley,  J.,  hold  that  the  defendant  who  wishes  to  open  and  close 
may  plead  so  as  to  present  no  issue  upon  any  of  the  plaintiflF's  essential 
allegations.  "If  the  defendant  fail  to  do  that,  no  matter  how  little 
proof  the  remaining  issue  may  require,  or  how  easily  or  in  what  manner 
it  may  be  established  by  evidence,  the  right  of  the  plaintiff  to  open  and 
close  is  not  denied  to  him.  Mercer  v.  Whall,  6  Ad.  &  El.  N.  S.  447." 
Werner,  J.,  rests  the  general  rule  in  Heilbronn  v.  Herzog,  supra,  upon 
L.  O.  N.  Bank  v.  Judson,  supra.  This  was  a  trial  judicially  limited  to 
a  single  question — revocation.  The  will  is  in  existence.  The  signa- 
ture is  canceled  by  14  almost  perpendicular  ink  lines  drawn  across  it. 
This  may  or  may  not  constitute  revpcation,  and  the  purpose  of  the  trial 
was  to  determine  that  one  question.  The  fact  that  there  is  a  question 
of  revocation  implies  that  there  may  not  have  been  revocation.  A  ver- 
dict that  there  was  no  revocation  would  leave  the  will  unrevoked.  The 
presumption  is  that  the  cancellation  was  subsequent  to  execution.  1 
Jarman  on  Wills  (Randolph  &  Talcott  Ed.)  p.  304.  As  I  have  said, 
the  isolated  fact  that  the  signature  to  the  paper  was  canceled  is  not 
enough  to  establish  even  a  presumption  of  revocation.  There  is  no 
presumption  from  the  mere  existence  of  the  will  that  it  was  last  in  the 
possession  or  the  custody  of  the  testator.  Hence,  before  even  a  pre- 
sumption of  revocation  could  be  raised,  it  must  be  shown  that  the  will. 
when  found  in  the  testator's  possession  or  custody,  was  there  found 
thus  canceled.  In  re  Hopkins'  Will,  supra.  See,  too,  Williams  on 
Executors,  vol.  1,  208;  Greenleaf  on  Evidence  (15th  Ed.)  vol.  2,  §  681, 
note  7,  citing  cases  which  mz^rk  the  distinction.  Upon  the  issue  thus 
defined,  if  neither  party  had  offered  evidence,  which  would  prevail? 
Surely  not  he  who  asserted  revocation,  for  as  much  as  the  cancellation 
of  the  signature  was  not  enough,  even,  to  raise  a  presumption  that  it 
was  by  the  hand  or  at  the  instance  of  the  maker  of  the  will.  As  we 
have  seen  by  the  excerpt  from  the  opinion  in  L.  O.  N.  Bank  v.  Judson, 
supra,  it  is  of  no  moment  how  little  proof  may  be  required,  or  how 
easily  it  may  be  forthcoming,  or  in  what  manner.  He  who  must  pro- 
duce it  has  the  right  to  open  the  case.  In  Patten  v.  Cilley  (C.  C.)  46 
Fed.  892,  the  court,  per  Aldrich,  J.,  in  discussing  this  very  question, 
say:  "And  by  the  term  'holding  the  affirmative'  is  intended  the  pri- 
mary affirmative."  Wharton  on  Evidence  (section  894)  says :  "It  is 
further  clear  that  the  burden  of  showing  that  a  once  valid  will  has  been 
revoked  by  mutilation  will  lie  upon  the  party  who  undertakes  to  prove 
the  revocation,"  citing  authorities.  And  see  Patten  v.  Cilley,  supra; 
Farrell's  AdmV  v.  Brennan's  Adm'x,  32  Mo.  328,  333,  82  Am.  Dec. 
137 ;  McClintock  v.  Curd,  32  Mo.  411 ;  Higgins  v.  Carlton,  28  Md. 
115, 143,  92  Am.  Dec.  666 ;  Edelen  v.  Edelen,  6  Md.  288 ;  In  re  Single- 
ton's Will,  8  Dana,  315 ;  Behrens  v.  Behrens,  47  Ohio  St.  323,  26  N. 
E.  209,  21  Am.  St.  Rep.  820 ;  Jones  v.  Jones,  137  N.  Y.  610,  33  N.  E. 
479 ;  Bailey  on  Onus  Probandi,  who  cites  some  of  these  cases. 

The  learned  counsel  for  the  respondent  says  that  "the  general  rule 
as  laid  down  in  the  text-books  is  that  in  all  controversies  of  this  char- 
acter the  right  to  open  and  close  lies  with  the  proponent  of  the  will," 
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and  cites  an  extract  from  16  Ency.  PI.  &  Pr.  p.  197.  The  material 
part,  as  printed  in  his  points,  is  that  the  proponent  has  the  opening  and 
conclusion,  "even  in  cases  where  a  bill  is  filed  to  set  aside  a  wUl  al- 
ready probated."  But  the  learned  counsel  did  not  notice — ^at  least  he 
did  not  print — the  full  sentence  in  the  Encyclopadia,  namely,  "though 
the  reason  of  this  rule  is  not  apparent,  for  it  would  seem  that  after 
probate  the  will  should  be  presumed  to  be  valid."  The  cases  cited  in 
the  Encyclopaedia  to  support  this  sentence  quoted  by  the  respondent 
may  be  discriminated.  While  they  present  the  feature  of  a  prior  pro- 
bate, yet  invariably  on  the  trial  in  which  the  ruling  was  made  the 
factum  of  the  will  was  challenged  anew,  despite  the  prior  probate, 
either  pursuant  to  the  practice  or  by  direction  of  a  statute.  Thus,  in 
Mathews  v.  Fomiss,  91  Ala.  157,  8  South.  661,  the  decision  is  based 
upon  Hill  V.  Barge,  12  Ala.  687,  and  on  Lyons  v.  Campbell,  88  Ala. 
462,  7  South.  250,  and  in  both  cases  the  statute  afforded  a  bill  in  chan- 
cery whereby  the  entire  issue  was  tried.  Rigg  v.  Wilton,  13  111.  15, 
54  Am.  Dec.  419,  is  decided  on  the  authority  of  Higdon's  Heirs  v.  Hig- 
don's  Devisees,  6  J.  J.  Marsh,  48,  and  of  Rogers  v.  Thomas,  1  B.  Mon. 
390.  Higdon's  Heirs  v.  Higdon's  Devisees  challenged  the  factum  of  a 
will,  and  so  did  Rogers  v.  Thomas,  pursuant  to  the  authority  of  a  stat- 
ute affording  a  bill  in  chancery  for  that  purpose.  Bevelot  v.  Lestrade, 
153  111.  625,  38  N.  E.  1056,  was  a  bill  to  set  aside  the  will  for  mental 
incapacity  and  undue  influence,  and  so,  also,  was  Vancleave  v.  Beam, 
2  Dana,  155.  The  other  authorities  cited  by  the  learned  counsel  are 
chiefly  in  cases  when  the  will  must  be  established  in  the  first  instance, 
no  matter  by  how  slight,  or  by  how  formal,  proof ;  when  the  attack  was 
upon  .the  factum  of  the  will,  and  not  when,  as  under  this  issue,  there 
was  no  question  as  to  the  factum  of  a  will,  but  simply  whether  the  tes- 
tator had  undone  that  which  had  been  well  done,  and  which,  if  he  had 
not  undone  it,  was  still,  in  the  eye  of  the  law,  well  done. 

The  learned  counsel  for  the  respondent  insists  that  the  contestant 
waived  his  right  by  this  request:  "I  ask  your  honor  to  charge  that 
the  burden  of  proof  is  upon  those  proposing  the  will,  namely,  Mrs. 
Hopkins,  to  show  that  the  marks  on  the  signature  were  not  made  by 
Robert  E.  Hopkins."  This  was  charged.  The  exact  language  of  the 
request  is  important.  It  is  not  as  to  the  burden  of  proof  on  the  whole 
case,  but  as  to  the  burden  of  proof  of  showing  that  the  marks  on  the 
signature  were  not  made  by  the  testator.  It  is  true  that  the  executor 
proved  a  prior  and  vain  search  for  the  will,  but  she  thereafter  proved 
by  Mr.  Warren  that  he  finally  found  the  will  in  a  drawer  of  the  testa- 
tor's desk,  in  its  present  condition;  i.  e.,  with  the  ink  marks  across  the 
signature.  This,  then,  was  evidence  offered  by  the  executor  that  the 
will  in  its  present  condition  was  last  in  the  possession  of  the  testator. 
Hence  arose  the  presumption  that  the  cancellation  was  by  his  hand,  or 
at  his  instance  (In  re  Hopkins'  Will,  172  N.  Y.  363,  65  N.  E.  173,  92 
Am.  St.  Rep.  746) ;  and,  consequently,  while  the  burden  of  proof  upon 
the  whole  case  never  shifted,  yet  there  arose  the  necessity  of  evidence 
on  the  part  of  the  executor  t6  show  that  the  marks  were  not  made  by 
the  testator.  But  assume  that  the  request  referred  to  the  burden  of  the 
issue  itself.  The  court  had  theretofore  in  effect  ruled  that  the  executor 
bore  this  burden  when  it  gave  to  her  the  right  to  open  the  case.     The 
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contestant  had  excepted  to  this  ruling,  and  I  think  that  he  did  not  waive 
his  right  to  urge  his  exception  upon  appeal  because  he  thereafter  sub- 
mitted to  the  law  of  that  case  as  then  decided  by  the  court.  In  Fire- 
man's Ins.  Co.  V.  Schwing,  11  S.  W.  14,  decided  by  the  Court  of  Ap- 
peals of  Kentudcy,  at  the  opening  the  court  ruled  as  to  the  burden  of 
proof,  and  the  appellant  excepted.    The  court  say : 

"It  is  also  contended  that  the  appellant  waived  its  right  to  insist  upon  the 
alleged  errors  in  this  court  for  the  reason  that  its  counsel  asked  for  an  in- 
struction to  the  effect  that  the  burden  was  on  the  plaintiff,  and  they  must 
believe  from  a  preponderance  of  the  testimony  that  the  fall  of  the  building/' 
etc.  "The  court  bad  decided  that  such  was  the  law  of  the  case,  and  the  de- 
fendant, having  reserved  his  exception,  was  not  required  further  to  insist 
that  his  client  had  assumed  or  was  entitled  to  the  burden.  He  was  left  no 
other  ground  on  which  to  base  his  defense,  and  was  compelled  to  acquiesce." 

The  right  sought  was  substantial,  and  the  denial  thereof  was  error. 
L.  O.  N.  Bank  v.  Judson,  supra,  citing  Conselyea  v.  Swift,  103  N.  Y. 
604,  9  N.  E.  489.  The  judgment  should  be  reversed,  and  a  new  trial 
granted. 

Order  denying  contestant's  motion  to  set  aside  the  verdict  and  for  a  new 
trial  reversed*  and  motion  granted;  costs  to  abide  the  final  award  of  costs. 
All  concur. 


(96  App.  Dlv.  479.) 

PEOPLE  V.  SCHIAVL 

(Supreme  Court,  Appellate  Division,  Fouilh  Department  .July  6,  1904.) 

• 

1.  Homicide— Vbbdiot  of  Assaul't— Statute. 

In  a  prosecution  for  homicide,  In  which  the  Indictment  charged  defend- 
ant and  another  with  having  fatally  cut  decedent  in  the  abdomen,  a  find- 
ing of  the  Jury,  that  defendant  was  guilty  of  assault  in  the  first  degree, 
though  sustained  by  the  evidence,  is  not  permissible  under  Code  Cr.  Proc. 
f  444,  providing  that  on  a  trial  for  murder  or  manslaughter,  "if  the  act 
complained  of"  is  not  proven  to  be  the  cause  of  death,  the  defendant  may 
be  convicted  of  assault  in  any  degree  "constituted  by  the  act"  and  war- 
ranted by  the  evidence,  where  the  proof  showed  that  the  stab  in  the  ab- 
domen was  the  cause  of  death. 

2.  Same— Dying  Declabations— Admissibilitt. 

Where,  in  a  prosecution  for  homicide,  defendant  and  his  brother  were 
charged  with  having  fatally  cut  decedent  in  the  abdomen,  the  dying  dec- 
larations of  decedent  to  the  effect  that  defendant  and  defendant's  brother 
assaulted  him,  both  stabbing  him,  and  that  he  made  no  attempt  to  cut  any 
one,  and  only  endeavored  to  defend  himself,  were  only  admissible  on  the 
principle  that  the  death  of  deceased  was  the  subject  of  the  dying  declara- 
tions, and  hence  were  not  admissible  for  the  purpose  of  proving  the  crime 
of  assault 

3.  Save— RevebsaIi  on  Afpbai«— Effect. 

Where  the  verdict  in  a  prosecution  for  homicide  is  for  assault  In  the 
first  degree,  but  is  not  justifiable  under  the  law,  a  reversal,  on  appeal,  of 
a  judgment  of  conviction,  does  not  necessitate  a  discharge  of  defendant 

4.  Same— New  TaiAii— Statutes. 

Under  (3ode  Cr.  Proc.  §  515,  providing  that  the  remedy  for  review  of  a 
judgment  in  a  criminal  case  is  by  appeal,  and  Id.  S  543,  granting  autho^ 
ity  to  appellate  courts  to  order  a  new  trial  in  a  criminal  case,  if  they  so 
elect  the  fact  that  in  a  prosecution  for  homicide  a  motion  was  made  for 
the  discharge  of  defendant  on  the  ground  that  a  verdict  of  assault  in  the 
first  degree  was  unjustifiable,  instead  of  a  motion  for  a  new  trial,  does  not 
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prevent  the  court  on  appeal  from  ordering  a  new  trial,  where  the  verdict 
was  contrary  to  law. 
Stover,  J.,  dissenting. 

Appeal  from  Trial  Term,  Steuben  County. 

Vingenzo  Schiavi  was  prosecuted  for  homicide  and  convicted  of 
assault  in  the  first  degree.  From  the  judgment  and  an  order  denying 
a  motion  to  discharge  him  on  the  ground  that  the  verdict  was  unjusti- 
fiable, defendant  appeals.     Reversed,  and  new  trial  ordered. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

James  O.  Sebring,  for  appellant. 

Abnon  W.  Burrell,  Dist.  Atty.,  for  the  People. 

SPRING,  J.  The  defendant  and  his  brother,  Pasqualo  Schiavi, 
were  jointly  indicted  for  manslaughter  in  the  first  degree,  charged 
with  killing  Antonio  Perfetti  on  the  18th  day  of  July,  1903.  The  in- 
dictment charged  that  the  defendants  named,  "then  and  there  being, 
willfully  and  feloniously  did  make  an  assault,  and  him,  the  said  Antonio 
Perfetti,  with  a  certain  knife  which  they,  the  said  Vingenzo  Schiavi 
and  Pasqualo  Schiavi,  in  their  right  hands  each  then  and  there  had  and 
held,  in  and  upon  the  abdomen  of  hhn,  the  said  Antonio  Perfetti,  then 
and  there  willfully  and  feloniously  did  strike,  cut,  stab,  and  wound, 
giving  unto  him,  the  said  Antonio  Perfetti,  then  and  there  with  knife 
aforesaid,  in  and  upon  the  abdomen  of  him,  the  said  Antonio  Per- 
fetti, one  mortal  wound,"  and  which  wound  caused  his  death.  Upon 
the  demand  of  the  accused  separate  trials  were  ordered,  and  the  dis- 
trict attorney  elected  to  try  the  appellant  first. 

The  Schiavis  and  Antonio  Perfetti  and  his  brother,  Antolena,  be- 
longed to  a  gang  of  laborers  employed  by  the  New  York  Central  Rail- 
road Company,  and  were  stationed  at  Presho,  in  the  town  of  Lindley, 
in  said  county  of  Steuben.  They  had  lived  in  box  freight  cars  at  that 
place  since  March  preceding  the  alleged  assault.  The  Perfettis,  with 
others,  occupied  one  car,  while  the  Schiavis  were  in  another.  On  the 
18th  day  of  July  the  men  were  not  at  work,  and  spent  the  day  in 
drinking  beer,  playing  cards,  and  loafing  about,  and  at  the  time  of  the 
catastrophe  were  sufficiently  intoxicated  to  be  quarrelsome.  About  5 
o'clock  in  the  afternoon  Antonio  Perfetti  went  into  his  car,  and  was 
followed  by  the  defendant,  who  carried  a  revolver  in  his  hand.  They 
,  had  been  indulging  in  a  wordy  altercation  outside  the  car  before  go- 
ing inside,  and  according  to  the  people's  witnesses  the  defendant,  as 
he  went  into  the  car,  said  to  Antonio  Perfetti,  "We  have  always  been 
friends ;  now  we  want  to  be  enemies."  Antonio  ordered  him  to  leave 
the  car,  which  he  did  not  do.  and  a  tussle  followed.  The  defendant's 
brother,  Pasqualo,  joined  in  Ae  affray,  assisting  his  brother ;  and  Anto- 
lena also  participated  in  behalf  of  Antonio.  All  of  the  participants 
were  more  or  less  cut  with  knives,  but  Antonio  received  a  deep  gash 
in  the  abdomen,  from  which  wound  he  died  four  days  later.  The 
witnesses  on  behalf  of  the  people  were  unable  to  identify  the  person 
who  did  the  fatal  stabbing.  .  The  most  of  them  testified  that  the  de- 
fendant had  a  revolver,  but  no  knife,  and  that  Pasqualo  had  a  knife. 
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Antolena  Perfetti,  however,  testified  that  each  of  the  Schiavis  had  a 
knife,  and  Antonio,  in  a  dying  statement,  made  by  him  shortly  prior 
to  his  death,  corroborated  his  brother  in  that  particular. 

The  defendant  and  his  brother  Pasqualo  were  sworn,  and  testified 
that  Antolena  Perfetti  struck  with  his  knife  at  the  defendant,  who 
jumped  aside,  and  the  knife  penetrated  the  abdomen  of  Antonio,  and 
that  was  tlie  wound  which  caused  his  death ;  and  it  appears  that  there 
was  only  one  incision  in  that  part  of  the  body.  The  evidence  of  the 
defendant  and  his  brother  furnished  the  only  direct  proof  of  the  mor- 
tal wound  inflicted  upon  Antonio. 

The  defendant  was  tried  for  the  crime  of  manslaughter  in  the  first 
degree,  as  charged  in  the  indictment,  and  the  trial  court,  in  his  main 
charge  to  the  jury,  confined  himself  to  the  charge  of  manslaughter,  de- 
fining both  degrees  of  that  crime.  The  jury  retired  about  7  o'clock 
in  the  evening  and  returned  at  midnight,  and  in  response  to  an  inquiry 
of  the  court  if  they  had  agreed  the  foreman  said,  "The  minority  have 
declared  they  would  stand  until  hell  froze  over."  At  9 :30  the  follow- 
ing morning  the  jury  reported  to  the  court,  who  instructed  them  as 
follows:  ' 

"Gentlemen  of  the  jury,  I  received  your  communication,  in  which  yon  in 
quire  if  you  could  render  a  verdict  for  a  lesser  degree,  and  would  say,  if  you 
are  unable  to  agree  upon  a  verdict  on  the  charge  named,  you  have  the  right, 
if.  In  your  opinion,  the  evidence  warrants  it,  to  render  a  verdict  for  a  lesser 
degree.  The  defendant  is  indicted-  for  manslaughter  in  the  first  degree.  There 
is  a  second  degree  of  manslaughter,  the  extent  of  the  punishment  of  which  is 
less ;  and  if,  in  your  Judgment,  the  evidence  warrants  it,  you  can  bring  in  a 
verdict  for  the  lesser  degree,  or  for  any  degree  of  assault  constituted  by  said 
act,  if  warranted  by  the  evidence,  if  you  shall  find  that  the  act  complained  of 
was  not  the  cause  of  death.    You  may  retire  for  further  deliberation." 

Upon  the  request  of  the  defendant's  counsel  the  court  thereupon  de- 
fined the  degrees  of  manslaughter  and  of  assault,  and  the  jury  shortly 
returned  with  the  verdict  of  "guilty  of  assault  in  the  first  degree."  Upon 
a  succeeding  day,  to  which  the  action  was  adjourned,  the  counsel  for 
the  defendant  moved  that  the  defendant  be  discharged  upon  specific 
grounds,  among  which  were  that  the  verdict  acquitted  the  defendant 
of  the  crime  charged  in  the  indictment,  and  that  the  evidence  did  not 
warrant  the  verdict,  and  that  the  same  was  illegal  and  void. 

Until  quite  recently,  upon  an  indictment  charging  the  defendant 
with  homicide  of  any  grade,  the  jury  might  not  convict  him  of  an  as- 
sault. People  V.  McDonald,  159  N.  Y.  309-314,  54  N.  E.  46.  The 
Legislature  thereafter  amended  section  444  of  the  Code  of  Criminal 
Procedure  by  inserting  the  following  clause : 

"Upon  a  trial  for  murder  or  manslaughter,  If  the  act  complained  of  Is  not 
proven  to  be  the  cause  of  death,  the  defendant  may  be  convicted  of  assault  in 
any  degree  constituted  by  said  act,  and  warranted  by  the  evidence." 

The  jury,  under  the  evidence,  might  have  found  the  defendant  guilty 
as  charged  in  the  indictment,  either  upon  the  inference  -deducible  that 
he  committed  the  fatal  wound,  or  that  the  act  was  perpetrated  by  Pas- 
qualo while  the  two  were  jointly  engaged  in  a  murderous  assault  upon 
Antonio,  and  still  the  defendant  be  convicted  as  principal.  Section  29, 
Pen.  Code.  For  the  purpose  of  getting  at  the  true  meaning  of  the 
amendment  to  section  444  of  the  Code  of  Criminal  Procedure,  we  will 

Digitized  by  V^OOQIC 


Sup.   Ct.)  PEOPLE   V.  SCHIAVI/  567 

put  that  aspect  upon  the  verdict  of  the  jury  most  favorable  to  the  con- 
tention of  tlie  district  attorney.  We  may  say  the  jury  discredited  the 
version  given  by  the  Perfettis  and  the  witnesses  on  behalf  of  the  peo- 
ple, and  believed  the  story  of  the  defendant  and  his  brother  that  the 
deadly  stab  was  inflicted  by  Antolena  Perfetti.  The  jury,  however, 
did  not  wish  to  jeHeve  the  defendant  of  all  guilty  participation  in  the 
affray ;  so,  mindful  of  the  charge  of  the  court,  convicted  him  of  assault 
with  intent  to  kill  Antonio.  The  evidence  may  be  said  to  warrant  this 
finding.  The  defendant  had  a  revolver  in  his  hand;  that  with  his 
finger  on  the  trigger  he  pointed  at  Antonio ;  he  had  a  knife,  which  he 
used  on  Antonio,  as  there  were  several  knife  cuts  made  by  the  defend- 
ant or  Pasqualo.  The  jury  therefore  may  have  been  justified  in  con- 
cluding that  the  defendant  assaulted  Antonio  with  intent  to  take  his 
life.  We  are  therefore  to  consider  if  the  verdict,  though  sustained  by 
the  evidence,  was  permissible  by  reason  of  the  interpolated  clause  in 
section  444  of  the  Code  of  Criminal  Procedure.  "The  act  complained 
of"  was  that  Antonio  was  fatally  cut  in  the  abdomen  by  the  defendant 
and  Pasqualo  Schiavi,  or,  as  the  case  is  presented,  in  effect  the  charge- 
is  that  the  defendant  perpetrated  homicide.  The  verdict  of  the  jury 
exonerates  him  of  the  crime  charged.  The  logic  of  the  verdict  is  that 
Antolena  was  guilty  of  the  act  with  which  the  Schiavis  are  accused 
in  the  indictment.  The  jury  have  not  found  that  Antonio  did  not  die 
of  the  wound  in  his  abdomen.  The  evidence  shows  without  contro- 
versy that  he  suffered  one  knife  wound  in  the  abdomen,  and  that  re- 
sulted in  his  death.  At  the  threshold  of  the  inquiry,  therefore,  we  are 
met  with  the  failure  to  find  the  eSsential  fact  which  allows  a  verdict 
for  assault  where  the  defendant  is  upon  trial  for  a  homicide.  "If  the 
act  complained  of  is  not  proven  to  be  the  cause  of  death,"  the  very 
essence  of  the  permissive  amendment  is  lacking.  Here  "the  act  com- 
plained of"  is  unmistakably  proven  to  be  the  cause  of  death.  The  ac- 
cusation in  the  indictment  is  a  definite  concrete  statement  that  the 
wound  in  the  abdomen  was  inflicted  by  the  defendant,  and  that  death 
resulted  therefrom.  The  proof,  in  the  light  of  the  verdict  of  the  jury, 
is  that  the  death  did  result  from  that  wound,  but  it  was  not  inflicted  by 
the  defendant.  But  the  learned  district  attorney  with  considerable 
plausibility  urges  that  "the  act  complained  of"  embraces  the  statement 
that  the  defendant  committed  it,  and  the  jury  have  found  otherwise. 
Concede  his  premise,  and  we  are  not  aided  in  arriving  at  his  conclu- 
sion. The  defendant  is  still  charged  with  one  offense — ^the  killin":  ' 
Antonio  by  a  stab  in  the  abdomen.  The  accusation  is,  not  that  the  de- 
fendant cut  him  in  the  back,  or  in  the  arm,  or  did  any  other  act,  except 
to  strike  him  with  a  knife  in  the  abdomen,  causing  death.  The  jur> 
have  apparently  exculpated  him  of  the  offense  of  which  he  was  accused, 
and  found  he  committed  another  assault.  They  have  not  held  that  the 
cut  in  the  abdomen  was  not  mortal ;  only  that  the  defendant  was  not 
responsible  for  it.  The  position  taken  by  the  counsel  excludes  the  act 
which  was  done  (the  infliction  of  the  mortal  wound),  and  makes  the 
person  charged,  the  instrumentality  alleged  to  have  committed  it,  of 
paramount  importance;  and  if  he  did  not  do  the  act,  although  it  was 
in  fact  done,  "as  complained  of,"  then  the  jury  may  find  for  the  lesser 
offense.     The  peculiar  language  "tlie  act  complained  of"  comprises 


Digitized  by  V^OOQlC 


568  89  NEW  YORK  SUPPLEMENT  (Sup.  Ct 

and  123  New  York  State  Reporter 

the  deed,  which  must  have  been  proven  not  to  have  caused  death  be- 
fore the  verdict  of  assault  may  be  justified ;  that  is,  we  cannot  disregard 
the  physical  act  itself  charged  in  the  indictment,  and  which  the  proof 
shows  caused  the  death  of  Antonio. 

An  analysis  of  the  residue  of  the  added  clause  in  the  section  which 
permits  the  defendant  to  **be  convicted  of  assault  in  |iny  degree  con- 
stituted by  said  act  and  warranted  by  the  evidence"  confirms  our  po- 
sition. "Constituted  by  the  act"  means  that  the  assault  must  form  a 
component  part  of  the  act,  of  the  stabbing  in  the  abdomen,  of  the 
wound  indisputably  fatal,  which  the  jury  held  was  not  committed  at  all 
by  the  defendant.  It  is  insisted  that  this  construction  renders  the 
amendment  wholly  ineffective  and  meaningless.  If  the  evidence  war- 
ranted the  conclusion  that  Antonio  did  not  die  of  the  wound  in  the 
abdomen,  but  from  some  other  cause,  then  the  indispensable  prelimi- 
nary would  be  met.  It  may  be,  perhaps,  when  a  man  is  on  trial  for 
murder  or  manslaughter,  that  the  evidence  may  show  that  death  did 
not  result  from  the  act  charged,  but  from  some  other  cause ;  still  the 
defendant  did  commit  the  act  of  which  he  is  accused,  and  the  jury, 
by  virtue  of  the  amendment  in  question,  may  convict  of  an  assault. 
This  interpretation  does  no  violence  to  the  language  employed,  is  con- 
sistent with  good  sense,  and  the  conviction  would  be  based  upon  the 
very  act  set  out  in  the  indictment. 

There  is  another  suggestion  of  more  or  less  cogency.  The  dying 
declaration  of  Antonio  Perfetti  was  received  in  evidence.  This  state- 
ment was  only  admissible  upon  the  principle  that  "the  death  of  the  de- 
ceased is  the  subject  of  the  charge,  ind  the  circumstances  of  the  death 
are  the  subject  of  the  dying  declarations."  Rex  v.  Mead,  2  B.  &  C.  605, 
quoted  approvingly  in  Greenleaf  on  Evidence,  vol.  1,  §  156;  Waldele 
V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  95  N.  Y.  274-287,  et  seq.,  47  Am.  Rep. 
41 ;  Wilson  v.  Boerem,  15  Johns.  286 ;  People  v.  Davis,  56  N.  Y.  95- 
103.  The  jury  disregarded  the  story  of  the  declarant  as  to  who  in- 
flicted the  fatal  wound,  but  the  statement  contained  material  facts  aside 
from  this.  He  said  that  the  defendant  and  Pasqualo  assaulted  him, 
both  stabbing  him,  and  that  he  made  "no  attempt  to  cut  any  one,"  and 
only  endeavored  to  defend  himself.  These  statements  were  very  po- 
tential on  the  charge  of  assault,  and  were  not  admissible  for  the  pur- 
pose of  proving  that  crime. 

The  counsel  for  the  appellant  claims  that  the  jury  acquitted  the  de- 
fendant of  the  crime  for  which  he  was  indicted,  and,  if  the  verdict  is 
unjustifiable,  he  must  be  discharged.  We  do  not  assent  to  this  propo- 
sition, and  our  reasons  are  set  forth  in  People  v.  Wheeler,  79  App.  Div. 
396-398,  et  seq.,  79  N.  Y.  Supp.  464,  and  in  the  authorities  there  cited, 
and  a  further  rehearsal  of  them  would  not  be  profitable  at  this  time. 
•  The  fact  that  a  motion  was  made  for  a  discharge  of  the  defendant, 
instead  of  for  a  new  trial,  does  not  aid  him  on  this  appeal.  The  re- 
view of  a  judgment  of  conviction  is  by  appeal  (Code  Cr.  Proc.  §  515),. 
and  the  Appellate  Court  possesses  ample  authority  to  order  a  new  trial 
if  it  so  elects  (Id.  §  643).  The  defendant  is  voluntarily  in  this  court 
by  the  only  procedure  allowed,  and  the  provisions  of  the  Code  of 
Criminal  Procedure  cited  in  the  opinion  referred  to  are  abundant  to 
authorize  the  granting  of  a  new  trial.    A  mistrial  has  been  had,  an 
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error  has  been  committed,  a  verdict  has  been  received  contrary  to  law^ 
and  the  action  is  in  the  same  situation  as  if  no  trial  at  all  had  been  had. 
The  judgment  of  conviction  should  be  reversed,  and  a  new  trial  or- 
dered in  the  Steuben  County  Court. 

Judgment  of  conviction  reversed,  and  a  new  trial  ordered  in  the 
Steuben  County  Court  All  concur,  except  STOVER,  J.,  who  dis- 
sents in  an  opinion. 

STOVER,  J.  (dissenting).  It  seems  to  me  that  the  position  taken 
in  the  prevailing  opinion  in  this  case  is  based  upon  a  too  limited  inter- 
pretation of  the  statute.  The  narrowing  of  the  act  done  to  the  final 
culmination,  it  seems  to  me,  is  not  the  interpretation  that  should  be 
given  to  the  statute.  The  act  complained  of  is  the  assault  which  was 
made  upon  the  deceased,  and  during  which  the  acts  of  violence  were 
committed.  It  may  be  quite  true  that  the  jury  were  unable  to  deter- 
mine that  the  defendant,  whose  trial  is  now  being  reviewed,  did  actually 
commit  the  stabbing;  but  they  have  found  by  the  verdict  that  he  did 
take  part  in  the  assault,  and  was  present ;  and  as  the  jury,  with  ample 
evidence  before  them  to  justify  a  finding  of  murder  or  assault,  have, 
in  their  leniency,  and  under  the  rule  which  gives  the  prisoner  the  ben- 
efit of  a  doubt  found  him  guilty  of  the  lesser  crime,  we  ought  not  to 
so  restrict  our  construction  as  to  say  that  it  was  contemplated  that  the 
statute  would  not  permit  a  conviction  of  assault  which  resulted  in 
death  simply  because  one  of  the  acts  committed  during  the  combined 
assault  of  the  two  defendants  could  not  be  traced  to  the  hand  of  the 
defendant  whose  trial  is  being  reviewed.  The  jury  would  have  been 
justified,  under  the  evidence,  in  finding  him  guilty  of  a  greater  crime, 
and  he  ought  not  now  to  escape  the  punishment  of  a  crime  which  the 
evidence  clearly  warrants,  because  a  jury,  in  the  discharge  of  their 
duty,  have  seen  fit  to  give  him  the  benefit  of  a  doubt  under  the  law. 
I  think  he  was  properly  convicted  of  the  assault  and  that  the  fair  in- 
tendment of  the  statute  is  that,  where  an  assault  is  charged  or  com- 
plained of,  and  the  evidence  established  the  assault,  although  death 
may  not  be  traced  directly  to  the  hand  of  the  defendant,  he  may  be 
convicted  of  the  assault ;  that  the  act  complained  of,  under  the  circum- 
stances, is  the  assault ;  and  that  where  an  assault  is  charged  it  is  not 
necessary  that  every  detail  of  the  assault  charged  be  set  forth.  The 
act  complained  of  is  the  assault. 


(9C  App.  Div.  561.) 

In  re  CAMPBELL'S  ESTATE. 

(Snpreme  Court,  AppeHate  Division,  Fourth  Department    July  6,  1904.) 

L  Accounting — Action— Limitation. 

An  action  for  an  accounting  and  to  require  an  execntor  to  set  apart 
exempt  property  from  the  estate  of  decedent  la  an  action  on  a  liability 
created  by  statute,  and  If  not  brought  within  six  years  after  the  expiration- 
of  18  months  from  the  issuance  of  the  letters  testamentary,  it  is  barred. 

2.  Samb— Statute— Construction. 

Code  Civ.  Proc.  S  2724,  providing  that  the  decree  made  on  a  Judicial  set- 
tlement of  the  account  of  an  executor  may  award  to  a  surviying  husband^ 
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wife,  or  child,  the  same  relief  which  may  be  awarded  In  his  or  her  favor 
OD  a  petition  presented  as  prescribed  in  this  section,  and  that  on  the  failure 
of  an  executor  to  set  apart  exempt  property,  the  person  aggrieved  may 
present  a  petition  to  the  Surrogate's  Court,  setting  forth  the  failure  and 
praying  for  a  decree  and  asking  the  executor  to  set  apart  the  property, 
Is  only  for  the  benefit  of  the  husband,  wife  or  children  of  a  decedent ;  aod 
a  contention  in  a  proceeding  by  an  executrix  of  a  deceased  husband  to 
require  an  accounting  and  setting  apart  of  the  husband's  exempt  property 
from  the  estate  of  his  deceased  wife,  that  the  proceeding  is  changed,  by 
the  statute,  from  a  quasi  legal  action  to  an  equitable  proceeding,  so  that 
the  10-year  statute  of  limitations  applies  Instead  of  the  six  year  statute, 
is  untenable. 

3.  Same— Exempt  Pkopertt— Waiver— Executoes. 

Where  the  husband  waives  his  right  to  have  exempt  property  set  apart 
to  him  from  the  estate  of  his  deceased  wife  by  refusing  tender  thereof 
from  her  executor,  his  executrix  is  barred  from  making  a  claim  to  have 
such  property  set  apart 

Appeal  from  Surrogate  Court,  Oneida  County. 

Petition  in  the  Surrogate's  Court  by  Mary  E.  Cooper,  executrix  of 
the  Estate  of  Henry  Campbell,  deceased,  against  George  R.  Edgerton, 
executor  of  the  estate  of  Elizabeth  S.  Campbell,  deceased,  for  an  ac- 
counting and  setting  apart  of  exempt  property.  From  a  decree  for  de- 
fendant, petitioner  appeals.     Affirmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS. 
HISCOCK,  and  STOVER,  JJ. 

George  F.  Dennison,  for  appellant. 

Theodore  Avery,  for  respondent. 

STOVER,  J.  Letters  testamentary  upon  the  estate  of  said  deceased 
were  issued  to  George  R.  Edgerton  on  the  1st  day  of  July,  1895.  The 
deceased  left,  her  surviving,  a  husband,  Henry  Campbell,  who  has 
since  died,  and  one  child,  Minnie  J.  Raymer,  of  full  age.  During  the 
lifetime  of  said  Henry  Campbell  the  executor  tendered  to  him  $150 
in  satisfaction  of  his  claim  to  the  statutory  exemptions  in  the  personal 
estate  of  his  wife,  Elizabeth  S.  Campbell,  but  the  said  Henry  Campbell 
declined  to  receive  said  sum,  stating  that  he  did  not  want  anything  from 
the  estate  of  his  deceased  wife.  This  proceeding  for  an  accounting 
was  instituted  on  the  12th  day  of  September,  1903.  Upon  this  account- 
ing it  was  conceded  that  the  said  Henry  Campbell  died  on  the  15th  day 
of  March,  1901,  leaving  a  last  will  and  testament,  and  which  had  been 
duly  probated,  and  of  which  Mary  E.  Cooper  had  been  appointed  exec- 
utrix, and  was  at  the  time  of  such  proceeding  acting  in  that  capacity. 
It  was  also  conceded  that  no  inventory  of  the  estate  of  Elizabeth  S. 
Campbell  had  been  filed,  and  the  exemptions  under  the  statute  had  never 
been  set  off,  that  this  proceeding  was  the  first  accounting  that  had 
taken  place.    The  following  receipt  was  also  admitted : 

"Floyd,  N.  T.,  Oct  29.  1901. 
"Mary  E.  Cooper  having  this  day  delivered  and  turned  over  to  me  certain 
property  heretofore  In  the  possession  of  the  late  Henry  Campbell,  which  I  claim 
to  be  the  owner  of. 

"[Signed]  Minnie  J.  Raymer." 

Mary  E.  Cooper,  executrix  of  Henry  Campbell,  asked  for  an  order  in 
this  proceeding  requiring  the  executor  to  set  apart  to  her  as  such  exec- 
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utrix  the  exempt  property  to  which  Henry  Campbell,  the  surviving 
husband  of  Elizabeth  S.  Campbell,  was  entitled.  The  surrogate  denied 
the  application  on  the  ground  that  the  same  was  not  made  within  6 
years  after  the  expiration  of  18  months  after  the  issuance  of  letters  testa- 
mentary upon  the  estate  of  Elizabeth  S.  Campbell. 

We  think  this  was  a  liability  created  by  statute,  and  as  such  was  gov- 
erned by  the  six-year  statute  of  limitations.  But  section  2724  of  the 
Code  of  Civil  Procedure  provides,  among  other  things: 

•The  decree,  made  on  a  judicial  settlement  of  ttie  account  of  an  executor 
or  administrator,  may  award  to  a  surviving  husband,  wife,  or  child,  the  same 
relief  which  may  be  awarded  in  his  or  her  favor,  on  a  petition  presented  as 
prescribed  in  this  section." 

The  same  section  provides  that  upon  the  failure  of  an  executor  or 
administrator  to  set  apart  exempt  property  the  person  aggrieved  may 
present  a  petition  to  the  Surrogate's  Court,  setting  forth  the  failure, 
and  praying  for  a  decree,  and  asking  the  executor  to  set  apart  the  prop- 
erty. The  claim  of  the  appellant  is,  first,  that  by  reason  of  this  provi- 
sion the  character  of  the  proceeding  is  changed  from  that  of  a  quasi 
legal  action  or  proceeding  to  an  equitable  proceeding,  and  that  the  10- 
year  statute  of  limitation,  applicable  to  equitable  actions,  governs, 
rather  than  the  one  governing  legal  proceedings.  But  we  think  that 
this  is  not  the  fair  deduction  to  be  drawn  from  the  two  provisions  of  the 
statute.  A  strict  rendering  of  the  statute  would  confine  the  application 
to  the  husband,  wife,  or  child  of  the  decedent.  The  provision  is  for 
their  benefit,  and  not  for  the  benefit  of  their  estate.  The  property  set 
apart  was  for  the  sole  benefit  of  Henry  Campbell.  He  had  a  right  to* 
waive  the  exemption,  and  decline  to  receive  it,  as  he  did.  It  may  be 
that,  had  Henry  Campbell  survived,  and  within  the  six  years  had  com- 
menced proceedings  to  have  the  exempt  property  set  apart,  he  might 
have  been  able  to  do  so ;  but  having  failed,  during  his  lifetime,  to  en- 
force such  right,  or  to  have  reduced  the  property  to  possession,  it  may 
be  well  questioned  whether  any  right  survived  on  behalf  of  his  exec- 
utor, and  the  statute  nowhere  gives  the  executor  the  right  to  intervene 
upon  an  accounting,  and  have  the  property  set  apart  for  the  benefit  of 
the  estate,  but  it  is  only  for  the  benefit  of  the  husband,  wife,  or  children. 
And,  even  were  it  not  so,  were  the  petitioner  here  entitled  to  the 
benefit  of  the  exemption  under  the  statute,  we  think  that  his  claim  is 
subject  to  any  and  all  defenses  which  may  exist  against  it  as  fully 
as  though  he  had  brought  an  action  at  law.  The  statute,  in  giving  him 
his  remedy  to  compel  the  filing  of  an  inventory,  leaves  him  with  a 
full  legal  remedy  for  the  enforcement  of  his  claim,  and  under  well- 
known  principles,  without  standing  in  a  court  of  equity,  or  in  any  forum 
where  the  law  should  be  administered  under  the  rules  of  equity.  We 
must  assume  that  the  Legislature  intended  that,  if  he  had  not  foreclosed 
himself  by  any  laches  or  other  act  or  acts  on  his  part,  then  he  might, 
by  an  accounting,  enforce  his  claim  for  exemption,  it  being  assumed 
that  in  the  ordinary  administration  of  the  surrogate's  office  the  ac- 
counting would  be  had  within  six  years,  and  thus  an  opportunity  would 
be  presented  to  him  to  enforce  his  claim.  But,  not  having  availed  him- 
self of  this  proceeding,  he  must  come  into  the  proceeding  for  an  ac- 
counting subject  to  any  defenses,  either  legal  or  equitable,  that  may 
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exist  against  it,  and  the  statute  of  limitations  is  a  complete  bar.  If  the 
latter  section  of  the  Code  had  deprived  him  of  his  other  remedy,  sa 
that  he  had  no  other  means  of  enforcing  his  claim,  then  the  claim  that 
the  proceeding  was  one  of  an  equitable  character  might  be  maintained  ; 
but,  so  long  ar  he  had  a  complete  legal  remedy,  viz.,  a  direct  pro- 
ceeding  before  the  surrogate  to  enforce  his  claim,  there  was  no  reason 
for  equitable  interference,  nor  could  he  avail  himself  of  it.  And  again^ 
if  this  proceeding  is  of  an  equitable  nature,  certainly  it  must  be  open 
to  equitable  defenses..  And  as  Henry  Campbell,  during  his  lifetime,, 
had  waived  the  provision  for  his  benefit,  and  the  statute  is  one  in  favor 
of  the  husband  and  minor  child,  the  petitioner,  as  executor  of  the 
estate,  has  no  standing  in  a  court  of  equity;  but  equity  would  favor 
the  disposition  of  the  estate  which  would  give  to  the  child  of  Elizabeth 
and  Henry  Campbell  the  property,  rather  than  one  that  would  transfer 
it  to  strangers,  or  for  the  benefit  of  the  estate  of  another.  In  any  view 
of  this  case,  the  petitioner  is  not  entitled  to  the  property,  and  the  deci- 
sion of  the  surrogate  was  right. 
Decree  of  Surrogate's  Court  affirmed,  with  costs. 

McLENNAN,  P.  J.,  concurs. 

SPRING,  J.  The  executor  states  in  his  account  that  he  tendered  to- 
the  husband,  Campbell,  $150  in  satisfaction  of  his  claim  to  certain 
property  of  his  deceased  wife  to  which  he  was  entitled  by  statute;  that 
Campbell  refused  to  take  this  money,  saying  that  he  did  not  desire  any 
part  of  his  wife's  estate.  The  testatrix  had  died  in  1895,  and  her  hus- 
band, Campbell,  died  in  April,  1901.  About  six  months  after  that  the 
executor  delivered  over  to  the  daughter,  Mrs.  Raymer,  all  the  property 
in  his  possession,  including  that  to  which  Campbell  would  have  been 
entitled.  We  think,  under  the  circumstances,  the  refusal  of  Campbell 
to  receive  the  money,  accompanied  with  his  declaration  that  he  did  not 
desire  any  of  the  property,  was  tantamount  to  a  waiver  of  his  right, 
and  equivalent  to  saying  to  the  executor  that  he  might  turn  over  all 
the  property  to  his  daughter,  the  beneficiary.  There  is  no  imputation 
of  bad  faith  on  the  part  of  the  executor,  and  he  apparently  relied  upon 
the  statement  of  Campbell,  and  this  evidently  was  acquiesced  in  by  the 
present  claimant,  because  no  suggestion  was  made  of  any  right  to  this, 
property  until  the  judicial  settlement  in  1903.  It  may  be,  if  the  statute 
of  limitations  is  not  effective,  that  the  petitioner  may  mainain  an  action 
against  Mrs.  Raymer,  who  has  the  possession  of  all  the  property,  claim- 
ing  to  own  it.  Crawford  v.  Nassoy,  173  N.  Y.  163,  66  N.  E.  962. 
In  any  event,  the  executor  ought  not  to  be  made  to  suflFer. 

The  decree  of  the  Surrogate's  Court  should  be  affirmed. 

WILLIAMS  and  HISCOCK,  JJ.,  concur. 
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LBVINO  V.  MOORE  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department.    July  28,  1904.) 

1  SALK&— Delivebt  or  Excess— Right  of  Ybndob  to  Retxtbn. 

Where  plaintiff's  assignor  delivered  defendant  129,000  sets  of  labels, 
wbereas  the  contract  called  for  but  100,000.  defendant  was  bound  to  pay 
for  such  excess,  or  return  the  same  unconditionally  to  plaintiff,  irrespective 
of  the  fact  that  they  had  defendant's  name  on  them. 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Fifth  District. 

Action  by  Bernard  Levino,  Jr.,  against  the  Moore  Company.  From 
a  judgment  of  the  Municipal  Court  for  plaintiff,  defendant  appeals. 
Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD,  JENKS,  and  HOOKER,  JJ. 

George  P.  Breckenridge,  for  appellant 
George  E.  Miner,  for  respondent. 

WOODWARD,  J.  The  plaintiff,  as  assignee  of  the  MacMillan 
Lithographic  Company,  brings  this  action  to  recover  a  balance  claimed 
to  be  due  from  the  defendant  for  labels.  The  answer  denies  most  of 
the  material  allegations  of  the  complaint.  Upon  the  trial  the  evidence 
fully  supported  the  claim  of  the  plaintiff,  and  the  judgment  appealed 
from  should  be  affirmed. 

It  appears  from  the  evidence  that  the  defendant  had  contracted  with 
the  MacMillan  Lithographic  Company  for  100,000  sets  of  labels,  that 
these  labels  were  furnished  and  delivered,  and  that  some  29,000  addi- 
tional sets  of  labels  were  also  delivered  to  the  defendant.  The  answer 
admits  that  there  were  more  than  100,000  sets  delivered,  and  the  proof 
seems  to  be  that  this  excess  was  the  number  stated,  although  upon  this 
point  there  was  something  of  a  conflict  of  evidence.  The  defendant, 
admitting  that  it  had  received  more  than  the  100,000  sets,  refused  to 
pay  for  the  excess,  or  to  surrender  the  same,  except  upon  the  condition 
that  the  plaintiff  or  his  predecessors  in  interest  would  destroy  the  same 
by  running  a  knife  through  them.  We  are  clearly  of  opinion  that  the 
defendant  was  bound  to  pay  for  the  excess  of  labels,  or  to  surrender 
the  same  unconditionally  to  the  plaintiff.  The  mere  fact  that  the  labels 
contained  the  name  of  the  defendant,  and  that  there  was  a  suggestion 
that  the  plaintiff  might  sell  the  same  to  rivals  of  the  defendant,  did  not 
operate  to  give  the  latter  any  right  to  dictate  the  terms  on  which  it 
would  surrender  the  property  of  the  plaintiff.  If  it  did  not  intend  to 
accept  these  labels,  it  was  its  duty  to  surrender  the  same  to  the  plaintiff. 
If  the  latter  undertook  to  make  an  unlawful  disposition  of  the  same, 
the  courts  could  be  called  upon  to  interfere :  but  it  does  not  follow  that 
the  defendant  could  retain  the  goods,  or  dictate  the  terms  on  which  it 
would  surrender  the  same.  If  it  kept  the  goods,  it  was  bound  to  pay 
for  them.  Randall  v.  The  National  Ice  Company  of  New  York  (Sup.) 
19  N.  Y*  Supp.  633.  The  mere  fact  that  the  original  contract  only 
tailed  for  100,000  sets  of  labels  does  not  operate  to  give  the  defendant 
the  right  to  use  or  control  the  excess  of  labels  which  were  delivered, 
ATithout  paying  for  the  same,  even  though  the  plaintiff  might  have 
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made  an  unlawful  disposition  of  the  labels.  The  law  will  not  presume 
that  any  one  intends  to  do  that  which  is  unlawful,  and,  even  if  the  plain- 
tiff had  threatened  to  make  an  unlawful  use  of  these  labels,  it  was  not 
for  the  defendant  to  restrain  such  action.  We  maintain  courts  for  such 
purposes,  where  the  interested  parties  may  appear  before  an  impartial 
tribunal  for  the  adjustment  of  their  differences. 

The  judgment  appealed  from  should  be  affirmed,  with  costs.    All 
cpncur;  BARTLETT,  J.,  in  result 


(97  App.  Div.  23.) 

GUTTING  V.  BRBNNAN. 

(Supreme  Court.  AppeHate  Division,  Second  Department    July  28,  1904.) 

I.  Tenement  House  Act— Construction — ^"Coubt." 

Tenement  House  Act,  Laws  1901,  p.  889,  c  334,  S  2.  provides  that  "a 
court  is  an  open  unoccupied  space,  other  than  a  yard,  on  the  same  lot 
with  a  tenement  house";  that  "a  court  not  extending  to  the  street  or 
yard  is  an  inner  court  A  court  extending  to  the  street  or  yard  is  an 
outer  court  If  It  extends  to  the  street  it  is  a  street  court.  If  it  extends 
to  the  yard  it  la  a  yard  court."  No  mention,  however,  is  made  in  the 
definition  either  of  "yard"  or  "court"  of  a  court  extending  from  the 
street  to  the  yard.  Section  58,  as  amended  by  chapter  179,  p.  408,  Laws 
1903,  provides  that,  when  one  side  of  the  outer  court  is  situated  on  the 
lot  line,  the  width  of  the  court,  measured  from  the  lot  line  to  the  opposite 
wall  of  the  building,  for  tenement  houses  60  feet  in  height,  shall  not  be 
less  than  6  feet  in  any  part,  and  for  every  12  feet  of  increase,  or  fraction 
thereof,  in  height  of  the  building,  such  width  shall  be  Increased  6  inches 
throughout  the  entire  height  of  the  court,  and  that  wherever  the  outer 
court  exceeds  65  feet  In  length,  "and  does  not  extend  from  the  street  to 
the  yard,"  the  entire  court  shall  be  increased,  etc.,  except  that  in  tene- 
ment houses  not  exceeding  four  stories  and  cellar,  and  not  occupied  by 
more  than  eight  families  in  all.  In  which  each  apartment  extends 
through  from  the  street  to  the  yard,  the  width  of  an  outer  court  situated 
on  the  lot  line  shall  not  be  less  than  4  feet  in  any  part  "provided  that 
the  length  of  such  outer  court  does  not  exceed  thirty-six  feet."  Relator 
contemplated  erecting  four  three-story  and  cellar  tenement  houses,  each 
to  be  occupied  by  three  families,  one  on  each  floor;  the  buildings  to  be 
each  55  feet  in  depth,  with  an  open  space  or  passageway  4  feet  wide,  ex- 
tending the  entire  depth  of  the  building.  Held,  that  courts  extending 
from  the  street  to  the  yard  were  excepted  from  such  section,  and  hence 
such  way  extending  from  street  to  yard,  whether  regarded  as  a  mere 
passage,  and  hence  not  within  the  section,  or  as  two  courts,  each  an  outer 
court — one  leading  to  the  street,  and  the  other  to  the  yard — was  not 
within  the  prohibition  of  the  section. 

Appeal  from  Special  Term,  Kings  County. 

Application  of  Gus  Gutting  for  a  peremptory  writ  of  mandamus 
against  William  Brennan,  deputy  commissioner  of  the  tenement  house 
department  of  the  city  of  New  York,  to  compel  respondent  to  approve 
an  amendment  of  plans  for  the  erection  of  a  building,  and  to  issue  a 
permit  therefor.  From  an  order  in  favor  of  applicant,  respondent 
appeals.     Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

James  D.  Bell,  for  appellant. 
William  F.  Hagarty,  for  respondent 
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HIRSCHBERG,  P.  J.  The  order  herein  grants  a  peremptory  man- 
damus commanding  the  appellant,  as  deputy  commissioner  of  the  tene- 
ment house  department  of  the  borough  of  Brooklyn,  in  the  city  of 
New  York,  to  approve  an  amendment  of  plans  for  the  erection  of  cer- 
tain brick  buildings  on  the  southwest  comer  of  Saratoga  avenue  and 
Hancock  street,  in  that  borough,  and  to  issue  a  permit  for  the  erection 
of  the  buildings  pursuant  to  the  plans  as  so  amended.  The  original 
plans  were  filed  on  February  16,  1904,  and  they  provided  for  the  erec- 
tion of  four  three-story  and  cellar  tenement  houses,  each  to  be  occu- 
pied by  three  families,  one  on  each  floor.  Each  of  the  houses  was  to  be 
erected  on  a  lot  fronting  on  Hancpck  street,  20  feet  front  and  rear,  by 
100  feet  deep.  The  buildings  were  to  be  each  55  feet  in  depth,  and,  on 
the  westerly  or  Saratoga  avenue  side  of  the  fourth  house  from  the  cor- 
ner, provision  was  made  for  an  open  space  or  passageway  4  feet  in 
width,  extending  the  entire  depth  of  the  building,  viz.,  55  feet.  The 
walls  of  the  buildings  forming  the  sides  of  this  passageway  were  to  be 
36  feet  in  height,  and  the  passageway  was  referred  to  in  the  plans,  in 
express  terms,  as  a  court. 

The  appellant  herein,  the  deputy  commissioner,  refused  to  issue  a 
permit  for  the  erection  of  the  buildings  on  the  ground  that  the  passage- 
way referred  to  constituted  a  single  and  continuous  court,  and  that  the 
construction  of  a  court  65  feet  in  length  and  only  4  feet  wide  on  the 
lot  line  of  a  building  36  feet  high  was  in  violation  of  section  58  of  the 
tenement  house  act  (chapter  334,  p.  902,  of  the  Laws  of  1901),  as 
amended  by  chapter  179,  p.  408,  of  the  Laws  of  1903.  Thereupon  the 
applicant,  the  respondent  herein,  changed  the  plans  by  providing  for 
the  construction  of  a  five- foot  closet  in  the  center  of  the  proposed  court 
or  passageway,  thereby  dividing  it  into  two  courts,  each  only  25  feet  in 
length ;  both  being  outer  courts,  within  the  terms  of  the  law ;  the  front 
one  a  street  court,  and  the  rear  one  a  yard  court.  A  permit  for  the 
erection  of  the  houses  in  accordance  with  the  plans  as  thus  modified 
was  issued  by  the  appellant  on  Februar>'  24th.  On  March  2d  the  re- 
spondent filed  an  amended  application  or  proposal,  with  the  following 
words : 

"Propose  to  omit  the  two  brick  walls  forming  closet  in  the  4-foot  passage 
on  the  west  side  of  building  for  a  direct  passage  from  the  street  to  the  yard. 
No  other  alterations  whatever." 

The  amendment  proposed — ^being  a  mere  return  to  the  original  re- 
jected plan  by  taking  out  the  closet  and  restoring  the  court  or  passage- 
way to  a  depth  of  55  feet,  open  and  unobstructed — was  disapproved  of 
by  the  appellant ;  but  the  order  appealed  from  compels  him  to  approve 
it,  and  to  issue  a  building  permit  in  accordance  with  such  approval. 

If  the  passageway  in  question,  which  extends  from  the  street  to  the 
yard  of  the  respondent's  premises,  is  to  be  regarded  as  a  single  court, 
within  the  provisions  of  the  tenement  house  act,  supra,  there  can  be  lit- 
tle doubt  that  the  amendment  contemplates  a  violation  of  the  law.  By 
the  terms  of  section  58  of  that  act,  a  court  as  narrow  as  4  feet  is  pro- 
hibited in  a  building  36  feet  high,  if  the  length  of  the  court  exceeds 
the  height  of  the  building.  The  minimum  width  allowed  for  a  court 
of  the  depth  or  length  proposed  by  the  respondent  is  5  feet.  But  I  am 
incUned  to  the  view  that  the  word  "court,"  as  used  in  the  statute,  refers 
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to  open  unoccupied  spaces  which  are  wholly  or  partially  inclosed  at  the 
end,  rather  than  to  spaces  which  are  open  to  free  access  from  both  the 
street  and  yard  of  the  premises,  and  which,  if  regarded  as  courts,  with- 
in the  meaning  of  the  law,  are  to  be  considered  as  in  reality  two  or 
double  courts. 

The  legislative  definitions  of  the  terms  used  in  the  act  are  contained 
in  section  2.  Subdivision  2  of  that  section  (page  889)  provides  that  "a 
yard  is  an  open  unoccupied  space  cm  the  same  lot  with  a  tenement 
house,  between  the  extreme  rear  line  of  the  house  and  the  rear  line  of 
the  lot."  Subdivision  3  provides  tliat  "a  court  is  an  open  unoccupied 
space,  other  than  a  yard,  on  the  same  lot  with  a  tenement  house.  A 
court  not  extending  to  the  street  or  yard  is  an  inner  court.  A  court 
extending  to  the  street  or  yard  is  an  outer  court.  If  it  extends  to 
the  street  it  is  a  street  court.  If  it  extends  to  the  yard  it  is  a  yard 
court."  It  is  to  be  observed  that  no  mention  is  made  in  these  def- 
initions of  a  court  extending  from  the  street  to  the  yard,  and  therefore, 
upon  the  face  of  the  enactment,  it  may  well  be  doubted  whether  an  open 
passageway  extending  from  the  street  to  the  yard  should  be  regarded 
as  within  the  restrictions  imposed  upon  the  width  of  courts,  notwith- 
standing it  would  be,  in  strictness,  "an  open  unoccupied  space  other 
than  a  yard." 

But  it  is  claimed  that  a  reference  in  section  58,  as  amended  in  1903, 
to  courts  which  do  not  extend  from  street  to  yard,  indicates  that  a  court, 
within  the  purview  of  the  statute,  may  so  extend.  I  think  the  refer- 
ence was  made  not  for  the  purpose  suggested,  but  rather  to  indicate 
that  the  provisions  of  law  requiring  extra  width  do  not  apply  where 
free  access  is  permitted  to  both  the  street  and  the  yard.  The  section 
referred  to  is  as  follows : 

"Where  one  side  of  an  outer  court  Is  situated  on  the  lot  line,  the  width  of 
the  said  court,  measured  from  the  lot  line  to  the  opposite  wall  of  the  buikling. 
for  tenement  houses  sixty  feet  in  height  shall  not  be  less  than  six  feet  in 
any  part;  and  for  every  twelve  feet  of  increase  or  fraction  thereof  in  height 
of  the  said  building,  such  width  shall  be  increased  six  Inches  throughout  the 
entire  height  of  said  court;  and  for  every  twelve  feet  of  decrease  in  the 
height  of  said  building  below  sixty  feet,  such  width  may  be  decreased  six 
inches.  Wherever  an  outer  court  exceeds  sixty-flve  feet  in  length  and  does 
not  extend  from  the  street  to  the  yard,  the  entire  court  shall  be  increased  hi 
width  one  foot  for  every  additional  thirty  feet  or  fraction  thereof  in  excess 
of  sixty-flve  feet.  Except  that  in  tenement  houses  hereafter  erected  not  ex- 
ceeding four  stories  and  cellar  In  height  and  which  also  are  not  occupied  or 
arranged  to  be  occupied  by  more  than  eight  families  In  all,  or  by  more  than 
two  families  on  any  floor,  and  in  which  also  each  apartment  extends  through 
from  the  street  to  the  yard,  the  width  of  an  outer  court  situated  on  the  lot 
line  shall  not  be  less  than  four  feet  in  any  part  provided  that  the  length  of 
such  outer  court  does  not  exceed  thirty-six  feet" 

It  is  quite  apparent  that  the  allusion  in  this  section  as  amended  to 
courts  which  do  not  extend  from  the  street  to  the  yard,  and  which  al- 
lusion does  not  appear  in  the  section  as  originally  enacted,  was  inserted 
solely  to  provide  that  the  additional  width  required  in  a  court,  depend- 
ent upon  length,  where  the  length  exceeds  65  feet,  need  not  exist  in 
the  case  of  a  court  open  at  each  end.  It  is  indicative  of  a  purpose  to 
except  such  a  court,  if  it  be  a  court,  from  the  requirements  of  a 
width  in  construction  which  is  deemed  necessary  for  safety  where 
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egress  can  only  be  had  to  the  street  or  to  the  yard.  It  still  permits  the 
adoption  of  tlie  view  that  the  court  in  this  case,  if  not  a  mere  passage- 
way, and  as  such  not  subject  to  the  restrictions  of  the  statute,  is  to  be 
regarded  as  in  fact  two  courts,  each  an  outer  court,  one  a  street  court 
and  the  other  a  yard  court,  and,  each  being  only  27  feet  and  6  inches  in 
length,  not  offending  in  any  degree  against  the  prohibition  of  the  law. 

It  may  be  added  that  any  other  construction  would  lead  to  an  ab- 
surdity. The  manifest  purpose  of  the  law  is  to  secure  the  safety  of  the 
occupants  of  tenement  houses,  and  no  construction  of  its  provisions 
should  be  adopted  which  would  tend  necessarily  to  increase  their  peril. 
That  the  passageway  proposed,  if  left  open  to  unobstructed  access  from 
both  street  and  yard,  would  be  safer  than  it  would  be  if  blocked  up  by 
bride  walls  in  the  middle,  cannot  well  be  questioned.  A  strict  con- 
struction must  jaeld  to  one  which  is  in  consonance  with  the  beneficial 
object  of  the  legislation  under  consideration,  and  the  latter  clearly  en- 
joins an  affirmance  of  the  order. 

Order  affirmed,  with  $10  costs  and  disbursements.    All  concur. 


(97  App.  Dlv.  21.) 

'  CORBALLT  v.  ERIE  R.  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department    July  2S,  1904.) 

1.  Railroads— Cbossino  Injubibs—Negliqbnck—Evidencb— Sufficiency. 

In  an  action  against  a  railroad  for  injuries  sustained  while  crossing  a 
public  street  intersected  by  defendant's  tracks,  evidence  held  sufficient 
to  justify  the  conclusion  that  defendant  was  negligent  in  the  operation 
of  its  road,  and  to  throw  upon  it  the  burden  of  explaining  the  apparent 
want  of  care. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  James  W.  Corbally  against  the  Erie  Railroad  Company. 
From  a  judgment  dismissing  the  complaint,  and  from  an  order  deny- 
mg  a  new  trial,  plaintiff  appeals.     Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

John  C.  Robinson,  for  appellant. 
Charles  MacVeagh,  for  respondent 

HIRSCHBERG,  P.  J.  The  cause  of  action  is  for  personal  injuries 
sustained  by  tlie  plaintiff.  He  was  run  over  by  a  train,  or  a  portion  of 
a  train,  while  crossing  Twelfth  street— -one  of  the  public  streets  in  Jer- 
sey City  intersected  by  the  defendant's  tracks.  The  learned  trial  jus- 
tice granted  the  defendant's  motion  to  dismiss  the  complaint  at  the 
close  of  the  plaintiff's  case,  saying : 

"If  there  was  a  scintiUa  of  evidence  here  of  negligence  on  the  part  of  the 
defendant  I  should  be  disposed  to  send  it  to  the  Jury,  but  I  do  not  see  that 
there  is.    So  I  think  I  must  grant  the  motion." 

It  may  be  assumed  that  the  question  of  the  plaintiff's  contributory 
o^ligence  could  not  have  been  disposed  of  as  a  matter  of  law — an  as- 
sumption which  the  record  fully  justifies;  and  the  only  point  to  deter- 
89  N.T.S.— 37 
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mine,  therefore,  is  the  correctness  of  the  ruling  that  no  facts  were  dis- 
closed tending  to  establish  negligence  on  the  part  of  the  defendant. 

It  is  alleged  in  the  complaint  and  admitted  by  the  answer  that  at  the 
time  of  the  occurrence  the  defendant  was  "a  common  carrier,  main- 
taining and  operating  a  steam  railroad  in  Jersey  City,  county  of  Hud- 
son and  state  of  New  Jersey,  along  and  across  certain  public  streets, 
thoroughfares,  and  highways  of  said  city,  including  Twelfth  street 
therein,  together  with  the  cars  running  over  the  same,  and  the  tracks 
and  other  appurtenances  connected  therewith."  The  plaintiff  was  in 
the  act  of  crossing  Twelfth  street  in  the  morning  of  June  11,  1899, 
when  the  accident  occurred.  There  were  three  tracks  to  cross.  On 
the  second  track  a  number  of  box  cars  were  standing  at  the  plaintiff's 
right  hand,  and  on  that  side  there  was  a  curve,  which,  together  with 
the  stationary  cars,  obstructed  the  view  to  the  right,  except  for  a  dis- 
tance of  about  125  feet.  When  tlie  plaintiff  reached  the  third  track,  a 
freight  train  came  along  from  the  right ;  and,  after  it  had  passed,  he 
endeavored  to  cross  that  track,  when  four  cars,  joined  together,  but 
without  a  locomotive,  and  wholly  unattended,  came  along  rapidly,  and 
struck  him  down,  occasioning  the  injuries  of  which  he  complains. 
There  was  no  gate,  flagman,  bell,  or  other  safeguard  or  warning  to 
admonish  a  pedestrian  of  danger,  or  ward  him  from  contact  or  collision 
with  the  cars  which  were  thus  run  upon  the  defendant's  tracks  without 
engineer,  conductor,  or  brakeman. 

I  cannot  see  why  the  circumstances  were  not  sufficient  to  justify,  and, 
unexplained  and  uncontradicted,  to  compel,  the  conclusion  that  the  de- 
fendant was  negligent  in  the  operation  of  its  road.  None  of  the  cases 
cited  by  the  learned  counsel  for  the  respondent  holds  that  it  is  not  suf- 
ficient evidence  of  negligence  to  establish  that  cars  have  been  propelled 
across  a  city  street  with  no  one  upon  or  in  control  of  them.  It  may 
possibly  be,  of  course,  that  the  operation  of  the  cars  in  the  manner 
stated  was  due  to  causes  beyond  the  defendant's  control,  and  for  which 
it  was  not  legally  responsible,  but  the  inference  to  be  deduced  from  the 
unexplained  fact  is  otherwise.  It  was  early  held  by  the  Court  of  Ap- 
peals in  Holbrook  v.  The  Utica  &  Schenectady  Railroad  Co.,  12  N.  Y. 
236,  64  Am.  Dec.  502,  that  the  presumption  of  a  want  of  proper  care  on 
the  part  of  a  railroad  company  may  arise  from  the  circumstances  at- 
tending the  accident,  and  that  in  such  cases  the  onus  is  upon  the  com- 
pany to  show  that  the  injury  is  not  attributable  to  any  fault  on  its  part. 
The  general  principle  was  reiterated  in  Breen  v.  N.  V.  C.  &  H.  R.  R. 
R.  Co.,  109  N.  Y.  297,  16  N.  E.  60,  4  Am.  St.  Rep.  450 ;  the  court  say- 
ing (page  300,  109  N.  Y.,  page  61,  16  N.  E.,  4  Am.  St.  Rep.  450): 

**There  must  be  reasonable  evidence  of  negligence,  but  when  the  thing  caus- 
ing the  injury  is  shown  to  be  under  the  control  of  a  defendant,  and  the  acci- 
dent is  such  as,  in  the  ordinary  course  of  business,  does  not  happen  if  reason- 
able care  is  used,  it  does,  in  the  absence  of  explanation  by  the  defendant  af- 
ford sufficient  evidence  that  the  accident  arose  from  want  of  care  on  Its  part." 

To  the  like  effect  is  the  recent  case  of  Griffen  v.  Manice,  166  N.  Y. 
188,  59  N.  E.  925,  52  L.  R.  A.  922,  32  Am.  St.  Rep.  630,  in  which  the 
principles  underlying  the  doctrine  of  res  ipsa  loquitur  were  carefully 
considered  and  determined.  It  is  unnecessary  to  invoke  that  doctrine, 
however,  in  this  case,  as  the  proof  of  the  occurrence,  unexplained  and 
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uncontradicted,  clearly  and   affirmatively  establishes  the  defendant's 
negligence. 

The  case  of  O'Bieme  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  37  App.  Div. 
547,  66  N.  Y.  Supp.  959,  seems  quite  in  point.  There  a  person  driv- 
ing upon  a  city  street  was  injured  by  collision  with  a  single,  detached 
car.  There  was  no  brakeman  on  the  car,  or  flagman  at  the  crossing. 
The  court  held  that  a  prima  facie  case  of  negligence  on  the  defendant's 
part  was  clearly  made  out,  and  the  decision  was  affirmed  by  the  Court 
of  Appeals.  167  N.  Y.  568,  60  N.  E.  1117.  See,  also.  Brown  v.  N. 
Y.  C.  R.  R.,  32  N.  Y.  597,  88  Am.  Dec.  353 ;  Bowen  v.  N.  Y.  Central  & 
H.  R.  R.  R.  Co.,  89  Hun,  594;  35  N.  Y.  Supp.  540 ;  and  Delaware,  etc.. 
Railroad  v.  Converse,  139  U.  S.  469,  11  Sup.  Ct  569,  35  L.  Ed.  213. 
The  judgment  and  order  should  be  reversed. 

Judgment  and  order  reveraed,  and  new  trial  granted;  costs  to  abide  the 
event    All  concur. 


(97  App.  Dlv.  114.) 

CUMMINGS  V.  KENNY  at  aL 

(Supreme  Court,  Appellate  Division,  Second  Department    July  28,  1904.) 

1.  BiASTEB  AND  Servant— Injuries  to  Servant— Defective  Appliances. 

Labor  Law,  S  18  (Laws  1897,  p.  467,  c.  415),  provides  that  a  person  em- 
ploying or  directing  any  kind  of  an  erection  shall  not  furnish,  for  the 
performance  of  labor,  nnsafe  ladders,  etc.  Plaintiff  was  employed  as  a 
hod  carrier  in  the  construction  of  a  building,  and  was  directed  to  carry 
bricks  in  a  hod  from  one  floor  to  another,  using  a  ladder  provided  by 
defendants  for  that  purpose.  After  plaintiff  had  worked  for  a  few  hours, 
one  of  the  rounds  of  the  ladder  broke,  and  plaintiff  sustained  injuries. 
Held  that  under  such  section,  the  breaking  of  the  ladder  raised  a  pre- 
sumption of  defendant's  negligence,  entitling  plaintiff  to  go  to  the  jury. 

Appeal  from  Trial  Term,  Kings  (bounty. 

Action  by  Patrick  Cummings  against  Christopher  J.  Kenny  and  an- 
other. From  a  judgment  dismissing  plaintiff's  complaint  at  the  close 
of  his  case,  he  appeals.     Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

Benjamin  F.  Norris,  for  appellant 
John  B.  Doyle,  for  respondents. 

WOODWARD,  J.  The  evidence  was  sufficient  that  a  Jury  might 
have  found  that  the  plaintiff,  a  hod  carrier,  was  employed  by  the  de- 
fendants in  the  construction  of  a  building,  and  that  he  was  placed  at 
work  carrying  bricks  in  a  hod  from  one  floor  to  another  above  it,  using 
a  ladder  for  this  purpose ;  that  the  defendants  supplied  this  ladder ;  and 
that,  after  the  plaintiff  had  been  at  work  a  few  hours,  one  of  the  rounds 
of  this  ladder  broke  under  him,  resulting  in  a  partial  fall,  and  injuries 
of  which  he  here  complains.  This,  under  the  provisions  of  section  18 
of  the  labor  law  (chapter  415,  p.  467,  Laws  1897),  makes  a  prima  facie 
case  of  negligence  on  the  part  of  the  defendants,  and  we  think  the 
granting  of  a  motion  to  dismiss  was  error.  The  duty  of  the  master, 
under  the  provisions  of  the  labor  law,  is  to  use  reasonable  care  to  fur- 
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nish  safe  appliances.  It  is  a  duty  which  the  master  cannot  delegate, 
and,  when  a  ladder,  scaffold,  or  other  appliance  mentioned  in  the  stat- 
ute breaks  while  in  use  for  the  purposes  for  which  it  was  designed,  it 
raises  a  presumption  of  negligence,  which,  unexplained,  justifies  a  re- 
covery. Stewart  v.  Fergusdn,  62  App.  Div.  317,  318,  65  N.  Y.  Supp. 
149,  and  authorities  there  cited;  s.  c,  164  N.  Y.  553,  58  N.  E.  662. 

The  judgment  appealed  from  should  be  reversed,  and  a  new  trial 
granted ;  costs  to  abide  the  event.    All  concur. 


(97  App.  Div.  39.) 

DOOLING  V.  DEUTSCHBR  VBRBIN. 

(Supreme  CJourt,  Appellate  Division,  Second  Department    July  28,  1904.) 

1.  Maetteb  and  Sbbvant— iNjtTBiBS  TO  Sebvaitts— Peixow  Seevants— Xegli- 

OENCE. 

Plaintiff  was  employed  as  assistant  engineer  in  defendant's  clnbbouse, 
which  was  equipped  with  two  electric  switch  boards,  located  about  two 
feet  apart,  one  of  which  connected  an  electric  current  operating  electric 
fans,  and  the  other  connected  a  current  to  the  laundry  for  the  purpose 
of  heating  irons.  Women  in  the  laundry  were  permitted  to  turn  on  the 
current  for  the  purpose  of  heating  the  irons,  and  plaintiff,  while  hi- 
specting  one  of  the  electric  fans,  was  Injured  by  a  laundrywoman  starting 
the  same  by  erroneously  turning  the  fan  switch  Instead  of  the  switch 
connecting  with  the  laundry.  Held,  that  the  laundry  woman's  act  per- 
tained only  to  the  duty  of  an  operative,  and  hence  her  negligence  was 
that  of  a  fellow  servant,  for  which  plaintiff  could  not  recover. 

2.  Same— Assumption  of  Risk. 

Plaintiff,  having  knowledge  that  defendant  permitted  the  laundry- 
women  to  use  the  switch,  and  having  previously  stated  to  the  chief  en- 
gineer that  he  was  never  in  an  engine  room  where  women  were  allowed 
to  meddle  with  machinery,  assumed  the  risk  of  such  injury  by  continuing 
to  work  without  other  objection. 
8.  Same— Pbomxiloate  Rules— Faixubb  to  Pbomuloate. 

No  similar  accident  ever  havlilg  occurred,  to  put  defendant's  officers 
or  agents  on  their  guard  on  the  subject,  and  it  not  appearing  that  they 
had  permitted  the  laundry  women  to  meddle  generally  with  the  machinery, 
or  to  use  anything  except  the  particular  switch  board  connecting  with  the 
laundry,  defendant  was  not  guilty  of  negligence  in  falling  to  promulgate 
and  enforce  rules  and  regulations  calculated  to  prevent  such  accidents. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  James  Dooling  against  the  Deutscher  Verein.  From  a 
judgment  in  favor  of  defendant,  dismissing  the  complaint,  at  the  close 
of  plaintiff's  case,  and  from  an  order  denying  plaintiflf's  motion  for  a 
new  trial,  he  appeals.     Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

Louis  A.  Jaffer,  for  appellant. 

Robert  Thome  (Frank  B.  Johnson,  on  the  brief),  for  respondent 

WILLARD  BARTLETT,  J.  Giving  to  the  plaintiff  the  benefit  of 
every  inference  which  may  fairly  be  drawn  in  his  favor,  as  we  are 
bound  to  do  upon  an  appeal  of  this  character,  the  facts  which  consti- 
tute his  cause  of  action,  as  proved  upon  the  trial,  may  be  stated  as  fol- 
lows :    At  the  time  of  the  accident  which  has  given  rise  to  this  action, 
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the  plaintiff,  as  an  assistant  engineer,  had  been  in  the  employment  of 
the  defendant  corporation  in  its  clubhouse  in  the  city  of  New  York  for 
a  period  of  about  two  weeks.  In  the  clubhouse  was  an  electric  fan, 
used  for  ventilating  purposes.  This  fan  was  set  in  motion  by  means 
of  an  electric  current  from  a  switch  board.  About  two  feet  distant  from 
this  switch  board  was  another  switch  board,  by  means  of  which  an  elec- 
tric current  could  be  sent  into  the  laundry  for  the  purpose  of  heating 
the  irons  there.  The  plaintiff,  desiring  to  examine  the  fan  to  see 
whether  there  was  anything  loose  in  it,  had  turned  off  the  electric  cur- 
rent, and  had  taken  hold  of  one  of  the  blades,  in  order  to  make  the  de- 
sired examination,  when  a  woman  employed  in  the  laundry  came  to 
the  switch  board  communicating  with  the  fan  and  turned  on  the  cur- 
rent, setting  the  fan  suddenly  in  motion,  with  the  effect  of  cutting  off 
three  of  the  fingers  of  the  plaintiff's  right  hand.  It  may  be  inferred, 
although  there  is  no  direct  proof  on  the  subject,  that  the  laundry  wo- 
man did  this  by  mistake;  having  gone  to  the  wrong  switch  board, 
though  intending  to  go  to  that  which  communicated  with  the  laundry. 
The  plaintiff  was  aware  that  women  from  the  laundry  were  in  the  habit 
of  turning  on  the  current  from  the  switch  board  which  communicated 
with  the  apparatus  for  heating  the  irons.  He  had  conversed  with  the 
chief  engineer  of  the  club  on  the  subject  before  the  accident,  asking 
him  whether  he  allowed  women  to  meddle  with  the  machinery ;  and  the 
chief  engineer  had  responded  in  the  affirmative,  whereupon  the  plaintiff 
had  remarked :  "I  was  never  anywhere  in  an  engine  room  that  there 
were  women  allowed  to  go  and  meddle  with  the  machinery  before." 

At  the  close  of  the  evidence  of  the  plaintiff,  counsel  for  the  defendant 
moved  to  dismiss  the  complaint  on  the  ground  that,  if  the  fan  was  put 
in  motion  by  a  servant,  the  plaintiff  knew  that  the  servant  was  liable  to 
come  in  and  start  it,  and  on  the  further  ground  that,  if  the  servant  made 
a  mistake,  it  was  the  mistake  of  a  fellow  servant.  The  court  granted 
the  motion,  without  expressly  stating  any  reasons  for  so  doing,  and  the 
plaintiff  has  appealed. 

Upon  these  facts,  I  am  unable  to  see  how  any  liability  for  the  accident 
can  be  attributed  to  the  defendant.  Assuming  that  the  injury  was  the 
result  of  negligence,  it  was  plainly  the  negligence  of  a  fellow  servant. 
It  is  argued  that  service  as  an  assistant  engineer  and  service  as  a  laun- 
drvwoman  cannot  be  regarded  as  service  in  a  common  employment. 
The  particular  service  with  which  we  are  here  concerned,  however,  re- 
lated to  the  management  of  machinery  in  the  defendant's  clubhouse,  and 
both  the  plaintiff  and  the  laundrywoman  who  started  the  fan,  probably 
by  mistake,  were  intrusted  with  the  operation  of  certain  parts  of  that 
machinery.  I  think  this  clearly  made  them  fellow  servants.  The  act 
done  by  the  laundrywoman  pertained  only  to  the  duty  of  an  operator, 
and,  she  being  a  mere  servant,  her  improper  performance  of  the  act  did 
not  render  the  common  master  liable  to  a  fellow  servant.  Crispin  v. 
Babbitt,  81  N.  Y.  616,  37  Am.  Rep.  521. 

Furthermore,  it  seems  equally  clear  that  the  plaintiff  assumed  what- 
ever risk  was  involved  in  the  action  of  the  defendant  in  permitting  the 
laundrywomen  to  operate  the  switch  board  connecting  with  the  laundry. 
He  was  aware  of  its  proximity  to  the  other  switch  board,  and  his  own 
testimony  indicates  that  he  was  alive  to  any  danger  which  might  arise 
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out  of  the  likelihood  of  precise!}'  such  a  mistake  as  seems  to  have  oc- 
curred. 

It  is  contended  in  behalf  of  the  appellant  that  the  defendant  corpora- 
tion was  negligent  in  not  making,  promulgating,  and  enforcing  rules 
and  regulations  calculated  to  prevent  such  an  accident  as  that  which  oc- 
curred in  this  case.  As  to  this  point,  it  is  to  be  observed  that  the  com- 
plaint contains  no  allegation  of  negligence  in  this  respect ;  but,  even  if 
a  recovery  might  be  had  on  that  ground  in  the  absence  of  such  allega- 
tion, the  proof,  as  it  seems  to  me,  fails  to  establish  any  such  condition 
of  things  as  made  it  legally  incumbent  upon  the  defendant  to  establish 
such  rules  prior  to  the  occurrence  of  this  accident.  It  does  not  appear 
that  any  similar  accident  had  ever  occurred,  to  put  the  defendant's  offi- 
cers or  agents  upon  guard  on  the  subject,  or  that  they  had  permitted 
any  general  intermeddling  with  the  machinery  on  the  part  of  the  laun- 
drywomen,  or  anything  except  the  use  of  the  switch  board  by  them 
which  was  connected  with  the  laundry.  While  it  might  well  be  said 
now  that  they  ought  to  take  some  precaution  to  guard  against  a  similar 
accident,  it  can  hardly  be  held,  as  matter  of  law,  that  the  probability 
of  a  mistake  was  so  evident  that  they  ought  to  have  taken  some  steps 
to  avert  its  possibility.  See  Berrigan  v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co., 
131  N.  Y.  582,  30  N.  E.  67.  The  judgment  and  order  should  be  af- 
firmed. 

Judgment  and  order  affirmed,  with  costs.    All  concur. 


(97  App.  Dlv.  81.) 

PEOPLE  V.  REPUBLIC  SAV.  &  LOAN  ASS'N. 

In  re  CASE  et  al. 
(Supreme  CJourt,  Appellate  Division,  Second  Department    July  28,  1904.) 
1.  Voidable  Contracjt— Effect  of  Disaffibmange. 

Where  a  contract  is  merely  voidable,  its  disaffirmance  does  not  impair 
the  right  to  payment  thereunder  of  money  earned  pursuant  to  its  terms 
prior  to  the  disaffirmance. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  the  people  against  the  Republic  Savings  &  Loan  Associa- 
tion. From  so  much  of  a  judgment,  entered  on  the  report  of  a  referee, 
as  dismissed  the  claim  of  Franklin  O.  Case  and  Franklin  B.  Case,  Jr., 
for  commissioris  claimed  under  an  agency  contract  with  defendant  cor- 
poration, said  claimants  appeal,  Edward  G.  Riggs  and  Otto  Kelsey,  re- 
ceivers, being  respondents.    Reversed. 

See  66  N.  Y.  Supp.  1036. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

Hector  M.  Hitchings  (Lynn  W.  Thompson,  on  the  brief),  for  appel- 
lants. 

George  M.  Fannin  (G.  D.  B.  Hasbrouck,  on  the  brief),  for  respond- 
ents. 

WILLARD  BARTLETT,  J.    On  the  14th  day  of  May,  1901,  judg- 
ment of  dissolution  was  rendered  in  this  action  against  the  Republic 
^  1.  See  Contracts,  vol.  11,  Cent.  Dig.  §§  1202,  120a 
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Savings  &  Loan  Association  (formerly  known  as  the  Teachers*  Equita- 
ble Building  Loan  Association),  and  appointing  Edward  G.  Riggs  and 
Otto  Kelsey  permanent  receivers  of  the  defendant  corporation.  Mr. 
Samuel  S.  Slater  was  subsequently  appointed  referee  to  take  proof  and 
determine  the  validity  of  all  claims  of  creditors  and  shareholders  against 
the  corporation  or  its  assets  or  the  receivers.  The  referee  was  directed 
by  the  order  of  appointment  to  hear  said  claims  upon  regiilar  notice  of 
hearing  served  on  behalf  of  the  receivers  or  the  respective  claimants, 
and  upon  the  written  objection,  if  any,  served  by  said  receivers.  Among 
the  claims  presented  to  him  for  adjudication  under  the  authority  of  this 
order  was  one  by  Franklin  O.  Case  and  Franklin  B.  Case,  Jr.,  as  suc- 
cessors in  interest  to  the  firm  of  Case,  Gadd  &  Case,  for  a  balance  of 
$12,095.91,  alleged  to  be  due  to  them  for  commissions  under  a  contract 
of  agency  with  the  dissolved  corporation.  The  referee  rejected  this 
claim,  and  the  present  appeal  is  taken  from  part  of  a  judgrnent  confirm- 
ing that  portion  of  his  report  which  relates  to  it,  and  directing  that  it  be 
dismissed.  The  original  contract  was  entered  into  on  October  31,  1893, 
between  the  corporation  and  the  firm  of  Case,  Gadd  &  Case,  and  gave 
to  the  latter  the  exclusive  right  to  sell  or  place  the  stock  of  the  associa- 
tion, and  entitled  them  to  receive  as  compensation  for  their  services  all 
the  membership  fees  on  shares  subscribed  for  after  the  date  of  the  con- 
tract, and  also  every  month  60  per  cent,  of  all  amounts  allowed  to  be 
used  for  expenses  by  the  association  under  its  articles  so  long  as  the 
shares  subscribed  for  subsequent  to  the  contract  should  remain  in  force. 
It  is  immaterial. to  consider  any  objections  which  might  otherwise  have 
been  made  to  the  validity  of  tiiis  contract,  inasmuch  as  it  was  ratified 
at  an  amiual  meeting  of  the  stockholders  on.  January  13,  1894.  The 
principal  question  arising  on  this  appeal  relates  to  an  amendment  of 
the  contract  made  on  April  7,  1894,  at  a  meeting  of  the  directors  at 
which  only  five  were  present,  three  of  them  being  the  members  of  the 
firm  of  Case,  Gadd  &  Case.  This  amendment  was  effected  by  the  adop- 
tion of  a  resolution  declaring  that  whereas  the  articles  of  association 
and  by-laws  of  tlie  corporation  had  been  changed  at  its  annual  meeting 
in  January  by  discontinuing  the  membership  fee  of  members,-  and 
whereas  a  contract  made  wi5i  Case,  Gadd  &  Case,  dated  October  31, 
1893,  provided  tliat  they  should  have  the  membership  fees  as  a  part  of 
their  compensation,  "therefore  be  it  resolved  that  the  contract  above 
referred  to  be  amended  and  changed  (such  changes  having  been  con- 
sented to  by  the  said  Case,  Gadd  &  Case)  so  that  they  shall  be  entitled 
to  receive  the  first  two  months'  dues  in  lieu  of  such  membership  fee." 
The  change  thus  effected  appears  greatly  to  have  increased  the  compen- 
sation payable  to  the  firm  of  Case,  Gadd  &  Case,  without  in  any  man- 
ner calling  for  any  augmentation  of  labor  on  their  part  in  the  services 
to  be  rendered.  The  proof  shows  that  $77,920.20  was  paid  to  the  firm 
for  first  and  second  months'  dues  under  the  agency  contract  as  amended 
from  November  1,  1893,  to  the  time  of  the  appointment  of  the  receiv- 
ers, and  that  of  this  sum  $31,168.08  represented  the  increase  effected  by 
the  amendment.  The  receivers  do  not  appear  to  have  attacked  this 
amended  contract  on  the  ground  that  it  was  fraudulent.  Their  objec- 
tion before  the  referee,  which  was  not  stated  in  writing,  seems  to  have 
been  that  the  amended  contract  was  voidable  because  it  was  entered  in- 
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to  by  a  board  of  directors  a  majority  of  whom  were  beneficiaries  under 
its  provisions.  The  referee  held  with  them  on  this  point,  alsp  holding 
that  the  election  of  the  receivers  to  avoid  the  contract  was  equivalent 
to  an  election  by  the  corporation  to  the  same  effect,  and  he  therefore 
reported  in  favor  of  a  dismissal  of  the  claim  for  the  balance  remaining 
unpaid. 

There  would  be  no  difficulty  in  sustaining  the  judgment  against  the 
claimants,  entered  upon  his  report,  if  this  election  to  avoid  the  contract 
had  been  made  before  it  had  been  fully  performed  on  the  part  of  the 
firm  of  Case,  Gadd  &  Case.  Independently  of  any  question  of  fraud, 
there  is  no  doubt  that  the  contract  was  voidable  at  any  time  before  it 
had  been  fully  executed  by  the  claimants  at  the  instance  of  the  corpora- 
tion or  its  stockholders.  Barr  v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  125  N. 
Y.  263,  274,  26  N.  E.  145.  But  in  the  case  of  a  contract  merely  void- 
able, and  not  void  ab  initio,  the  rights  of  the  party  seeking  to  enforce  it 
are  unimpaired  up  to  the  time  of  disaffirmance ;  and  that  party  cannot 
be  deprived  of  any  money  payable  to  him  thereunder,  actually  earned 
pursuant  to  the  terms  of  tlie  contract,  prior  to  the  date  when  it  is  dis- 
affirmed. If,  therefore,  the  learned  referee  was  right  in  regarding  the 
amended  contract  in  this  case  as  simply  voidable  (and  I  do  not  see  how 
he  could  go  any  farther  under  the  issues  as  they  were  presented  for  his 
determination),  the  claimants  were  entitled  to  enforce  their  demand,  in 
the  absence  of  any  allegation  or  finding  of  fraud.  A  different  question 
would  arise  if  the  receivers  had  assailed  the  amended  contract  as  actu- 
ally fraudulent  in  character.  It  is  difficult  to  discover  any  considera- 
tion for  the  remarkable  increase  which  it  made  in  the  compensation 
payable  to  the  claimants,  Jbut  this  might  have  been  explained,  and  they 
might  have  been  able  to  show  that  tiie  arrangement  was  really  bene- 
ficial to  the  association,  if  that  issue  had  been  litigated.  Upon  this  rec- 
ord, however,  we  can  only  reverse  the  judgment  of  dismissal  and  direct 
a  new  trial  of  the  claim. 

Judgment,  so  far  as  appealed  from,  reversed,  and  new  trial  of  the  appel- 
lants* claim  ordered  before  a  new  referee  to  be  appointed  at  Special  Term. 
All  concur. 


(97  App.  Div.  11.) 

WHITING  V.  NEW  YORK  CENT.  &  H.  R.  R.  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department    July  28,  190i.) 

1.  Cakbiess— Injuries  to  Passengers— C abb  Required. 

A  carrier  of  passengers  is  only  bound  to  use  reasonable  care  and  dili- 
gence to  prevent  passengers  from  being  Injured  by  articles  falling  from 
racks  in  the  cars  intended  to  hold  the  same. 

2.  Same— Falling  Objects— Negligence— Evidence. 

Plaintiff,  a  passenger  on  a  fast  railroad  train,  was  Injured  by  a  valise 
falling  from  the  rack  over  her  head.  The  rallse,  though  large,  had  been 
lifted  into  its  place  by  one  of  plaintiff's  companions,  to  whom  It  belonged, 
two  hours  before.  There  was  no  evidence  that  it  was  not  securely  placed 
in  the  first  instance,  or  that  at  any  time  before  It  fell  there  was  anything 
in  its  position  to  Indicate  that  it  was  likely  to  fall,  the  fall  being  occa- 
sioned by  a  change  of  the  center  of  gravity  by  the  ordinary  swaying  mo- 
tion of  the  train.  Held,  that  such  facts  were  insufficient  to  establish  n^- 
ligence  on  the  part  of  the  railway  company  in  failing  to  see  that  it  was 
properly  secured* 
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Appeal  from  Trial  Term,  Kings  County. 

Action  by  Eunie  L.  Whiting  against  the  New  York  Central  &  Hud- 
son River  Railroad  Company.  From  a  judgment  in  favor  of  plaintiff, 
and  from  an  order  denying  defendant's  motion  for  a  new  trial,  made 
on  the  minutes  of  the  court,  it  appeals.     Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

Robert  A.  Kutschbock,  for  appellant 
John  E.  O'Brien,  for  respondent. 

HIRSCHBERG,  P.  J.  The  plaintiff  has  recovered  a  judgment  for 
injuries  sustained  from  the  fall  upon  her  of  a  telescope  satchel  from  a 
rack  on  the  side  of  the  car,  while  she  was  a  passenger  on  the  fast  train 
known  as  the  "Empire  State  Express,"  on  June  29,  1900.  The  allega- 
tion of  negligence  in  the  complaint  is  as  follows : 

*That  at  the  time  the  plaintiff  was  received  as  a  passenger  aforesaid  upon 
the  train  of  the  defendants,  the  said  defendants  were  negligent  and  careless 
iu  the  management  and  operation  of  the  said  train,  in  that  they  permitted 
and  allowed  a  certain  large  satchel  to  be  placed  in  the  rack  along  the  side 
of  said  car  near  the  top  in  an  unsafe  and  dangerous  position,  while  said  train 
lias  being  moved  at  great  speed,  and  said  car  was  being  violently  swayed 
and  agitated." 

The  evidence  produced  upon  the  trial  failed  to  establish  the  negli- 
gence thus  alleged,  and  the  plaintiff's  recovery,  therefore,  cannot  be 
sustained. 

On  the  day  named  the  plaintiff  was  journeying  from  the  city  of  New 
York  to  Utica  in  company  with  her  roommate.  Miss  Grace  Mason,  and 
two  Misses  Crafts.  The  satchel  was  a  large  one,  belonging  to  Miss 
Mason,  was  completely  filled,  and  was  carried  to  the  car  by  her,  and  by 
her  placed  in  the  rack  in  the  plaintiff's  presence.  The  plaintiff  saw  her 
place  it  in  the  rack,  and  noticed  that  it  projected  over  the  edge  what  she 
first  said  was  "a  few"  inches,  but  finally  thought  as  much  as  six  or  sev- 
en inches.  The  appearance  of  the  satchel,  as  placed  in  the  rack,  did  not 
seem  to  suggest  danger  to  the  plaintiff,  who  sat  at  the  commencement 
of  the  journey  in  the  seat  directly  behind  it,  over  which  the  rack  pro- 
jected. Miss  Mason  sat  next  the  window  in  the  seat  in  front  of  the 
plaintiff,  with  one  of  the  Misses  Crafts  by  her  side,  and  after  riding 
about  two  hours  the  plaintiff  changed  seats  with  this  Miss  Crafts,  and 
rode  with  her  roommate  until  the  accident  occurred.  About  half  an 
hour  after  she  changed  seats,  the  satchel  fell  upon  her  head.  There 
was  no  evidence  tending  to  indicate  that  the  satchel  was  not  securely 
placed  in  the  first  instance,  or  that  at  any  time  before  it  fell  there  was 
anything  in  its  position  to  indicate  that  it  was  likely  to  fall.  The  fall 
was  not  occasioned  by  any  sudden  or  unusual  motion  of  the  car.  The 
plaintiff  testified:  "That  car  was  swaying  all  the  way  up  the  river, 
the  same  as  a  fast  train  always  does.  It  was  a  very  fast  train."  Her 
witness  Miss  Cornelia  E.  Crafts  testified,  in  answer  to  questions  by  the 
court:  "There  was  nothing  that  took  place  immediately  before  the 
fall  of  this  satchel  that  attracted 'my  attention.  Q.  Did  you  notice  any 
special  swaying  of  the  car  immediately  before,  sufficient  to  attract  your 
attentiwi  ?    A.  The  car  swayed  all  the  time,  as  a  fast  train  does,  but  not 
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more  than  that"  The  plaintiff  testified  that  at  the  time  she  was  struck 
by  the  satchel  she  was  stunned  by  the  sensation  of  being  in  a  collision, 
and  supposed  that  a  collision  had  occurred,  but  insisted  that  nothing 
beyond  violent  swaying  was  noticeable  to  her  in  the  movement  of  the 
car  at  the  time  or  just  preceding  it  The  necessary  inference  from  the 
evidence  is  that  the  satchel  was  properly  placed  in  the  rack  at  the  start, 
and  that  the  ordinary  and  usual  motion  of  a  fast  train  in  the  course  of 
2J/$  hours  had  gradually  moved  it  until  the  center  of  gravity  projected 
beyond  the  edge  of  the  rack.  I  cannot  see  how  this  fact  in  itself,  with- 
out some  evidence  of  a  situation  calculated  to  excite  apprehension  exist- 
ing for  an  appreciable  period  before  the  accident,  justifies  a  charge  of 
negligence  on  the  part  of  the  conductor  or  the  trainmen.  There  was  no 
evidence  that  any  of  them  saw  the  satchel  at  all ;  still  less  that  a  sight 
of  it  at  any  time  before  the  moment  that  it  fell  would  have  suggested 
danger.  The  rack  was  there  for  the  purpose  of  receiving  just  such 
baggage.  There  was  nothing  unusual  in  the  satchel  beyond  the  fact 
that  it  was  large  and  heavy,  but  not  so  large  and  heavy  that  it  could  not 
be  carried  by  a  woman,  and  lifted  by  her,  unaided,  into  a  high  rack. 
The  plaintiff  testified :  "I  saw  her  put  this  satchel  up  in  the  rack.  She 
did  it  alone.  I  did  not  help  her."  There  being  nothing  extraordinary 
about  either  the  satchel  itself  or  its  position  in  the  rack  to  hold  the  de- 
fendant liable  for  negligence  on  mere  proof  that  at  some  time  in  the 
course  of  a  long  journey,  while  the  train  was  in  ordinary  motion,  the 
balance  became  disturbed,  so  that  the  satchel  was  caused  to  fall,  would 
be  to  hold  the  defendant  liable  as  an  insurer.  The  learned  trial  justice 
submitted  the  case  to  the  jury  upon  the  theory  that  only  ordinary  care 
was  required  of  the  defendant,  but,  as  was  said  in  the  case  of  Morris  v. 
The  New  York  Central  &  Hudson  River  Railroad  Co.,  106  N.  Y.  678, 
679,  13  N.  E.  455,  where  a  clothes  wringer  fell  upon  a  passenger  : 

"We  think  there  was  not  sufficient  evidence  to  warrant  the  submission  of 
the  question  of  defendant's  negligence  to  the  Jury.  It  Is  undisputed  that  the 
parcel  was,  to  some  extent,  wrapped  up  in  paper;  and,  even  if  only  covered 
•  in  the  manner  described  by  the  plaintiff,  its  apparent  character,  both  as  to 
bulk  and  weight,  was  not  such  as  reasonably  to  call  the  attention  of  the  train 
bands  to  it,  or,  if  noticed  by  them,  it  was  not  so  apparently  placed  in  a  dan- 
gerous position  as  to  demand  from  them  an  order  for  its  removal  from  the 
rack.  In  looking  out  for  dangers  arising  from  causes  such  as  this,  we  do  not 
think  that  carriers  of  passengers  are  to  be  held  to  the  exercise  of  the  highest 
care  which  human  vigilance  can  give.  That  measure  of  care  has  been  spoken 
of  as  diie  from  them  in  the  actual  transportation  of  the  passenger,  and  in 
regard  to  the  results  naturally  to  be  apprehended  from  a  failure  to  fnrnisb 
safe  road  beds,  proper  machinery,  perfect  cars  or  coaches,  and  things  of  that 
nature.  But  in  regard  to  a  danger  of  this  kind  a  carrier  of  passengers  is,  we 
think,  held  to  a  less  strict  measure  of  vigilance.  Reasonable  care  (to  be 
measiired  by  the  circumstances  surrounding  each  case)  to  prevent  accidents 
of  this  nature  is  all  that  is  demanded,  and  we  do  not  think  there  was  evi- 
dence in  this  case  of  any  such  lack  of  care  on  the  part  of  the  officers  of  the 
train." 

The  judgment  and  order  should  be  reversed. 

Judgment  and  order  reversed,  and  new  trial  granted;    coats  to  abide  the 
event.    All  concur. 
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(97  App.  Div.  7a) 

DAVIS  V.  REFLEX  CAMERA  CO, 

(Supreme  Court,  Appellate  Division,  Second  Department    July  28,  1904.; 

1.  Attachment  —  Gbounds— Removai.  of  Pbopebtt  —  Gobforations  —  State- 

ments OF  Officebs. 

A  statement  of  the  agent  of  a  corporation  about  to  remove  its  property 
outside  of  the  state,  made  while  he  was  engaged  in  dismantling  its  ma- 
chinery, that  it  was  a  "dirty  job,"  referred  to  the  work  in  which  he  was 
engaged,  and  had  no  reference  to  the  removal  as  affecting  creditors,  so 
as  to  form  a  basis  for  an  attachment. 

2.  Same— Removal  of  Plant  of  Cobpobation. 

Where  a  corporation,  as  distinguished  from  its  property,  was  not  re- 
moving from  the  state,  and  was  solvent,  the  mere  fact  that  it  was  chan- 
ging the  location  of  its  factory  to  a  point  without  the  state  was  no  indi- 
cation of  fraud,  such  as  to  support  an  attachment 

3.  Same— Affidavit— Amendment. 

Code  Civ.  Proc.  S  723,  which  provides  for  the  amendment  by  the  court 
of  process,  pleadings,  or  other  proceedings  at  any  stage  of  the  action, 
does  not  authorize  the  amendment  of  an  affidavit  for  attachment  without 
any  new  affidavit  being  made  by  the  parties. 

Appeal  from  City  Court  of  Yonkers. 

Action  by  Edward  P.  Davis  against  the  Reflex  Camera  Company. 
From  an  order  denying  a  motion  to  vacate  an  order  of  attachment, 
plaintiff  appeals.    Reversed. 

Argued  before  HIRSCHBERG,  P.  J„  and  BARTLETT,  WOOD- 
WARD,  JENKS,  and  HOOKER,  JJ- 

William  Riley,  for  appellant. 
Jchn  H.  Ferguson,  for  respondent 

WOODWARD,  J.  The  plaintiff  secured  an  attachment  upon  the 
machinery  of  the  defendant,  and  the  latter  moved  the  court  to  vacate 
said  attachment  upon  various  grounds,  the  principal  one  being  that 
the  affidavit  on  which  the  warrant  was  granted  failed  to  disclose  any 
facts  tending  to  show  any  fraudulent  intent  on  the  part  of  the  de- 
fendant ;  and  a  careful  reading  of  the  papers  convinces  us  that  the  po- 
sition is  well  taken.  The  mere  fact  that  the  defendant  was  about  to 
remove  its  plant  from  the  city  of  Yonkers  to  Jersey  City,  N.  J.,  was 
not  evidence  of  fraud ;  no  evidence  that  it  had  any  intention  of  hinder- 
ing, delaying,  or  defrauding  the  plaintiff.  It  may  have  been  a  step 
necessary  to  the  welfare  of  the  defendant,  and  calculated  to  improve 
its  capacity  to  pay  the  plaintiff  and  others.  Because  an  individual  or 
corporation  happens  to  move  out  of  the  state  is  no  reason  for  presum- 
ing that  the  intent  is  fraudulent,  in  the  absence  of  facts  which  tend  to 
disclose  a  fraudulent  purpose.  In  Stevens  v.  Middleton,  26  Hun,  470, 
relied  upon  by  the  respondent,  the  affidavit  set  forth : 

•That  the  defendant  had  failed  to  pay  either  the  rent  or  the  Croton  water 
tax  which  had  become  dne  under  the  terms  of  the  lease  executed  by  him  to 
the  plaintiffs,  and  had  also  failed  to  pay  a  promissory  note  previously  given 
to  them  by  him,  and  which  was  then  overdue.  That  he  had  sold  and  disposed 
of  his  interest  in  the  lease  and  in  the  fixtures  of  the  demised  premises.  That 
he  had  met  requests  for  payment  with  evasive  answers,  and  stated  that  with- 
in three  days  he  was  to  leave  the  state  and  take  his  property  to  Connecticut 
That  he  had  been  pressed  for  a  settlement,  and  had  refused  to  state  when  or 
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how  he  would  pay,  and  had  always  deferred  payment  to  a  future  period  of 
time." 

These  facts,  the  court  say  disclosed  a  "very  close'*  case,  and  the  at- 
tachment was  sustained.  In  the  case  at  bar  the  plaintiff  makes  an  affi- 
davit to  the  effect  that  the  defendant  owes  him  borrowed  money  to 
the  extent  of  $801.75,  over  and  above  all  counterclaims,  etc. ;  that  it  is 
a  "domestic  corporation,  with  its  office  and  place  of  business  in  the 
city  of  Yonkers,  Westchester  county,  New  York,  and  deponent  is  in- 
formed and  believes  that  said  defendant  has  removed  or  is  about  to 
remove  all  of  its  property  from  this  state  with  intent  to  defraud  its 
creditors,  or  has  assigned,  disposed  of,  or  secreted,  or  is  about  to  as- 
sign, dispose  of,  or  secrete,  its  property,  with  intent  to  defraud  its 
creditors,"  and  states  the  source  of  his  information  to  be  two  indi- 
viduals, who  make  affidavits  in  support  of  the  warrant  of  attachment. 
It  is  physically  impossible  for  the  corporation  to  leave  th^  state.  There 
is  no  suggestion  in  the  papers  that  the  corporation  is  insolvent;  and 
Albert  D.  Davis,  one  of  the  sources  of  the  plaintiff's  information,  af- 
firms that  he  was  formerly  a  director  of  the  company,  that  he  visited 
the  office  and  factory  of  the  company  on  the  morning  of  the  day  in 
which  his  affidavit  was  subscribed,  and  that  he  there  saw — 

"One  Joseph  McLean,  who  is  the  agent  of  the  defendant.  I  also  saw  that 
the  machinery  was  being  and  had  been  dismantled,  and  that  the  most  of  the 
pulleys  had  been  removed  from  the  shafting.  I  asked  McLean  if  the  defend- 
ant was  going  to  move,  and  he  said,  *Yes.*  I  then  asked  him  where  It  was 
going  to  move  to,  and  he  said,  *To  Mr.  Dorsum's  factory.*  I  said,  'That  is  in 
Communlpaw,  is  it  not?*  He  said.  'No;  in  Jersey  City.'  McLean  further 
said  that  it  was  a  dirty  job.*' 

The  other  affidavit  is  to  the  same  effect.  What  is  there  in  this  to 
suggest  an  intention  on  the  part  of  the  defendant  to  hinder,  delay,  and 
defraud  its  creditors?  Is  there  anything  about  the  transaction  which 
is  not  entirely  consistent  with  an  honest  intention  (Mi  the  part  of  the 
defendant?  The  allegation  that  the  defendant's  agent,  McLean,  who 
was  engaged  in  the  actual  work  of  removing  machinery,  said  that  "it 
was  a  dirty  job,"  has  no  legitimate  bearing  upon  this  case.  The  re- 
mark would  be  most  natural  in  connection  with  the  work  he  was  do- 
ing, and  was  not  to  be  expected  in  reference  to  the  removal  as  it  re- 
lated to  creditors ;  and  all  language  is  to  be  construed  and  understood 
in  its  most  obvious  sense  unless  there  are  controlling  reasons  to  the 
contrary.  If  the  corporation,  as  distinguished  from  its  property,  was 
not  removing  from  the  state,  and  it  was  solvent,  there  would  be  no 
possible  indication  of  fraud  in  the  fact  that  it  changed  the  location  of 
its  factory,  and  we  are  of  opinion  that  there  is  no  ground  for  sustain- 
ing the  warrant. 

More  than  this,  the  learned  judge  permitted  the  plaintiff  to  amend, 
not  alone  the  warrant,  but  the  affidavits  on  which  such  warrant  was 
based,  without  any  new  affidavits  being  made  by  the  several  parties, 
to  meet  the  objection  that  the  warrant  stated  only  conclusions,  and  that 
these  were  made  in  the  alternative.  While  the  provisions  of  section 
723  of  the  Code  of  Civil  Procedure  permit  of  wide  latitude  in  amend- 
ment, wc  are  convinced  that  there  is  no  authority  in  the  court  to  amend 
an  affidavit    That  is  the  act  of  the  individual,  for  which  he  assumes 


Digitized  by 


Google 


Sup.  Ct.)  o'gORMAN   v.  new  YORK  A  Q.  O.  RY.  CO.  589 

the  responsibilities  imposed  by  the  law,  and  there  is  no  reason  or  au- 
thority for  the  court  to  undertake  to  make  a  new  affidavit  for  any  one. 
The  warrant  might  properly  be  amended  to  conform  to  the  affidavits. 
The  affidavits  might  be  withdrawn,  and  new  ones  substituted.  King 
V.  King,  68  App.  Div.  189,  190,  74  N.  Y.  Supp.  119,  and  authority 
there  cited.  But  to  say  that  the  court  can  change  the  form  or  sub- 
stance of  an  individual  affidavit  for  the  purpose  of  gaining  jurisdiction 
is  to  hold  a  doctrine  extremely  dangerous  to  individual  and  property 
rights. 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  attachment  should  be  vacated,  with  costs.  All 
concur.    . 


(96  App.  Div.  594.) 

O'GORMAN  ▼.  NEW  YORK  &  Q.  0.  RY.  CO. 

BELL  V.  SAME. 

(Supreme  Ck>iirt,  AppeUate  Division,  Second  Department    July  28,  1904.) 

1.  AppeaI/— Separate  Actions— Necessity  fob  Sepabate  Recobds. 

Although  separate  actions  involving  the  same  questions  were  tried  to- 
gether, separate  records  should  have  been  prepared  for  the  purpose  of 
appeal. 

I.Cabbiebs— Regulations— Reasonableness--Que9TION8  fob  Coubt. 

It  Is  the  right  and  duty  of  railroad  corporations  to  make  regulations 
for  the  convenience,  comfort,  and  safety  of  their  passengers,  and  the 
question  of  the  propriety  and  reasonableness  of  such  regulations  Is  to 
be  determined  by  the  court,  rather  than  by  the  jury. 

8.  Same— Cabbiage  of  Dogs— Pbohibition— Reasonableness  of  Rule. 

A  rule  of  an  electric  railway  company  forbidding  carriage  of  dogs  on 
cars  is  a  reasonable  one,  within  the  power  of  the  company  to  make  and 
enforce. 

1  Same— CoNSTBUcTiON  of  Rule. 

A  rule  of  an  electric  railway  company  providing  that  "no  dogs,  lumber, 
large  packages,  bicycles,  •  •  *  or  other  articles  of  a  bulky  nature, 
that  may  interfere  with  the  accommodation  of  passengers,"  will  be  al- 
lowed on  cars,  excludes  all  dogs;  and  the  qualification  forbidding  things 
interfering  with  the  accommodation  of  passengers  relates  only  to  articles 
carried  by  thenu  and  not  to  dogs. 

Appeal  from  Trial  Term,  Queens  County, 

Separate  actions  by  Richard  O'Gorman  and  Nellie  Bell  against  th« 
New  York  &  Queens  County  Railway  Company.  From  judgments  for 
plaintifits  in  each,  and  from  orders  denying  motions  for  a  new  trial, 
defendant  appeals.    Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD,  JENKS,  and  HOOKER,  JJ. 

Van  Vcchten  Veeder  (I.  R.  Oeland,  of  counsel),  for  appellant. 

William  Z.  Gold,  for  respondents. 

HIRSCHBERG,  P.  J.  A  single  record  herein  presents  for  review 
the  recoveries  in  two  actions  which  involve  the  same  questions,  and 
were  tried  together.     Separate  records  should  have  been  prepared  for 

t2L  See  Carriers,  vol.  9,  Cent.  Dig.  §S  972,  994,  149a 
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the  purpose  of  the  appeal,  and  the  court  must  not  be  deemed  to  sanction 
the  appellant's  practice  by  considering  and  determining  the  questions 
as  presented  in  this  instance. 

The  plaintiffs  were  passengers  upon  one  of  the  defendant's  trolley 
'  cars  in  the  borough  of  Queens,  New  York  City,  on  June  24,  1902,  and 
were  ejected  from  the  car  by  the  conductor.  The  cause  of  the  ejection, 
as  claimed  by  the  defendant  upon  the  trial,  was  an  alleged  violation  by 
the  plaintiffs  of  one  of  the  rules  of  the  company,  which  prohibits  the 
carrying  of  dogs  upon  the  car.  The  conductor  testified  that  he  called 
the  attention  of  the  plaintiffs  to  the  rule,  and  informed  them  that  they 
could  not  carry  their  dog  with  them ;  that  he  refused  to  receive  their 
fare,  but  ordered  them  from  the  car,  which  order  they  obeyed,  without 
being  subjected  to  any  violence.  On  the  other  hand,  the  evidence 
on  the  part  of  the  plaintiffs  tends  to  establish  an  assault  under  circum- 
stances which  might  require  an  affirmance,  had  the  cases  been  submitted 
to  the  jury  without  reversible  error. 

The  rule  of  the  company  is  as  follows: 

"No  dogs,  lumber,  large  packages,  bicycles,  baby  carriages,  explosive  ma- 
terial, open  buckets  containing  paint,  whitewash  or  calsomine,  or  other  arti- 
cles of  a  bulky  nature,  that  may  interfere  with  the  accommodation  of  pas- 
sengers, or  articles  which  from  their  odor  or  otherwise  would  be  offensive 
to  passengers,  will  be  allowed  on  the  car." 

The  learned  trial  justice,  in  charging  the  jury,  instructed  them  as 
follows : 

"Now,  the  proper  reading  of  this  rule  quaUfles  it,  as  to  dogs,  by  the  further 
provision  *that  may  interfere  with  the  accommodation  of  passengers.'  This 
rule  does  not  absolutely  forbid  the  carrying  of  all  dogs.  It  is  only  dogs  that 
may  interfere  with  the  accommodation  of  passengers,  or  which,  from  their 
odor  or  otherwise,  would  be  offensive  to  passengers,  which  means  the  same 
thing.  So  this  rule  did  not  absolutely  forbid  dogs.  And  this  dog  was  not 
within  this  rule  unless  you  find  that  it  was  liable  to  Interfere  with  the  ac- 
commodation of  passengers.  If  this  rule  did  absolutely  forbid  the  carrying 
of  dogs;  if  you  should  differ  from  me  as  to  what  this  rule  means;  if  joii 
should  adopt  the  defendant's  interpretation  of  this  rule,  and  think  that  It 
means  to  forbid  all  dogs,  of  every  size  and  kind — ^the  little  fox  terrier  as  well 
as  the  great  dane  with  savage  instincts  and  frightful  aspect — then  I  instruct 
you  that  it  is  an  unreasonable  rule,  and  that  therefore  they  had  no  right  to 
make  it" 

We  think  the  learned  trial  court  was  in  error  as  to  both  propositions ; 
that  is  to  say,  we  think  that  the  rule,  by  its  terms,  excluded  all  do^s, 
and  that  such  a  rule  is  not  unreasonable.  That  it  is  both  the  right  and 
the  duty  of  railroad  corporations  to  make  regulations  for  the  conven- 
ience, comfort,  and  safety  of  their  passengers,  and  that  the  question  of 
the  propriety  and  reasonableness  of  such  regulations  is  to  be  determined 
by  the  court,  rather  than  by  the  jury,  would  seem  to  be  well  settled  in 
this  state.  Hibbard  v.  N.  Y.  &  E.  R.  Co.,  15  N.  Y.  455 ;  Vedder  v.  Fel- 
lows, 20  N.  Y.  126 ;  Putnam  v.  Broadway  &  Seventh  Avenue  R.  R. 
Co.,  55  N.  Y.  108,  14  Am.  Rep.  190 ;  Peck  v.  N.  Y.  C.  &  H.  R.  R.  R. 
Co.,  70  N.  Y.  587 ;  Morris  v.  Atlantic  Avenue  R.  R.  Co.,  116  N.  Y.  552, 
22  N.  E.  1097 ;  Avery  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  121  N.  Y.  31,  24 
N.  E.  20;  Muckle  v.  Rochester  Railway  Co.,  79  Hun,  32,  29  N.  Y. 
Supp.  732;  Dowd  v.  Albany  Railway,  47  App.  Div.  202,  62  N.  Y. 
Supp.  179 ;  Rowe  v.  Brooklyn  Heights  R.  R.  Co.,  71  App.  Div.  474,  75 
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N.  Y.  Supp.  893.  In  these  cases  various  regulations  have  been  sus- 
tained— ^the  rule,  for  example,  in  Dowd  v.  Albany  Railway,  supra,  re- 
lating to  the  size  of  packages  which  passengers  may  carry ;  the  one  in 
Rowe  V.  Brooklyn  Heights  R.  R.  Co.,  supra,  prohibiting  employes 
in  uniform  from  occup3dng  a  front  seat ;  and  the  one  in  Peck  v.  N.  Y.  C. 
&  H.  R.  R.  R.  Co.,  supra,  requiring  females  traveling  alone,  or  with 
male  relatives  or  friends,  to  ride  in  a  special  car.  A  rule  cannot  be 
regarded  as  unreasonable  which  tends  to  the  comfort  and  safety  of 
passengers,  and  to  the  preservation  of  good  order,  which,  as  was  said 
in  the  Peck  Case,  70  N.  Y.  589,  "it  is  a  duty  of  a  carrier  of  passengers 
to  be  vigilant  in  seeking."  The  regulation  in  question  is  quite  a  com- 
mon one,  and  it  needs  no  argument  to  establish  the  fact  that  the  indis- 
criminate carrying  of  dogs  upon  the  street  cars  of  a  large  city  would 
be  calculated  to  disturb  the  comfort  and  jeopardize  the  peace  and  se- 
curity of  the  passengers. 

That  the  prohibition  in  question  applies  to  all  dogs  is  equally  plain. 
The  rule  is  appropriately  worded  so  as  to  read,  in  effect,  that  "no  dogs 
*  *  *  will  be  allowed  on  the  car."  The  qualifications  forbidding 
anything  of  a  bulky  nature,  that  rpay  interfere  with  the  accommodation 
of  passengers,  or  which  may  be  offensive,  from  odor  or  otherwise,  re- 
late specifically  to  articles  carried  by  the  passengers,  and  can  no  more 
be  applied  to  the  dogs  than  they  could  to  the  baby  carriages.  A  rule 
which  discriminated  as  to  dogs  would  be  practically  unenforceable,  as 
it  would  be  impossible  to  expect  passengers  and  conductors  to  agree  as 
to  which  dogs  should  and  which  should  not  be  carried.  Such  a  rule 
might  well  be  regarded  as  unreasonable,  as  it  would  necessarily  tend 
to  favor  one  person's  dog,  while  that  of  another  would  be  rejected  as 
unfit  to  travel  with  human  passengers.  We  think  the  defendant,  not 
being  compelled  by  the  law  to  carry  any  dogs,  could  lawfully  determine 
that  it  would  carry  none,  and  that  it  has  clearly  and  explicitly  set  forth 
that  purpose  in  the  regulation  under  consideration.  The  judgment  and 
order  should  be  reversed. 

Judgments  and  orders  reversed,  and  new  trial  granted;  costs  to  abide  th« 
event    AU  concur. 


(97  App.  Dlv.  70.) 

McNAMARA   T.   WALIiACE. 

(Supreme  Gonrt,  Appellate  Division,  Second  Department    July  28,  1904.) 

1.  Polios  Jubticss— Jubisdiction— Gash  Bah.. 

Ck)de  Cr.  Proc.  §  586,  provides  that  a  defendant,  at  any  time  after  au 
order  admitting  him  to  bail,  instead  of  giving  bail  may  deposit  the  sum 
mentioned  In  the  order  with  the  county  treasurer,  but  thei;e  Is  no  law 
permitting  a  police  Justice  to  accept  a  cash  deposit  in  lieu  of  bail.  Held, 
under  Code  Or.  Proc.  S  74,  providing  that  police  Justices  have  only  such 
Jurisdiction  as  is  specially  conferred  on  them  by  statute,  such  Justice 
had  no  Jurisdiction  to  accept  a  cash  deposit  as  security  for  the  attend- 
ance of  a  witness. 

2.  Same— Rkcovery. 

Where  a  police  Justice  accepted  cash  ball  from  a  witness  to  secure  her 
attendance  without  Jurisdiction,  his  act  was  void,  and  hence  he  was  Ua- 
ble  therefor  on  grounds  of  public  policy. 
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Appeal  from  Nassau  County  Court. 

Action  by  John  McNamara  against  Archer  B.  Wallace.  From  a 
County  Court  judgment  affirming  a  justice's  judgment  in  favor  of  de- 
fendant, plaintiff  appeals.     Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD,  JENKS,  and  HOOKER,  JJ. 

Lincoln  B.  Haskin,  for  appellant 
George  Wallace,  for  respondent 

WOODWARD,  J.  The  plaintiff  brings  this  action  to  recover  $25 
of  the  defendant,  the  police  justice  of  the  village  of  Freeport,  it  being 
alleged  that  "on  or  about  October  18,  1902,  H.  J.  Raymore  deposited 
with  the  said  defendant  the  sum  of  $25  to  secure  tiie  attendance  of  Mrs. 
Ellen  McNamara  at  a  trial  before  said  defendant ;  that  when  the  day 
came  for  said  Mrs.  Ellen  McNamara  to  be  tried,  the  said  defendant, 
Archer  B.  Wallace,  did  not  appear  to  hold  court ;  that  the  said  Mrs.  Ellen 
McNamara,  her  witnesses  and  counsel,  and  the  jury  were  in  court ;  that 
after  waiting  more  than  one  hour  beyond  the  time  appointed  by  said 
defendant  to  try  her,  and  after  the  jury  left,  she  departed,  and  went  to 
her  home,  said  justice,  the  defendant  in  this  action,  having  lost  juris- 
diction by  his  failure  to  appear  at  the  time  appointed."  The  complaint 
then  alleges  an  assignment  of  the  interest  of  H.  J.  Raymore  in  the  de- 
posit of  $26 ;  alleges  that  a  demand  has  been  made  upon  the  defendant 
for  the  said  $25,  and  that  the  defendant  refused  and  neglected,  and  still 
refuses  and  neglects,  to  pay  to  this  plaintiff  said  $35,  and  that  "de- 
fendant admitted  to  this  plaintiff  that  he  has  parted  with  the  said  $25." 
The  complaint  demands  judgment  for  the  $25,  with  interest.  The  de- 
fendant put  in  a  general  denial  in  the  first  instance,  but  subsequently  de- 
murred to  the  complaint  on  the  ground  that  it  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action,  and  judgment  was  rendered 
against  the  plaintiff  for  costs.  This  judgment  has  been  affirmed  by 
the  County  Court,  and  appeal  comes  here. 

Without  holding  that  the  police  justice  lost  jurisdiction  of  the  cause 
by  reason  of  his  failure  to  appear  at  the  time  appointed  for  the  trial, 
we  are  of  opinion  that  this  judgment  should  be  reversed  on  grounds  of 
public  policy.  "Police  justices  have  such  jurisdiction,  and  such  only, 
as  is  specially  conferred  upon  them  by  statute."  Section  74,  Code  Cr. 
Proc.  We  find  no  provision  of  law  permitting  a  police  justice  to  ac- 
•cept  a  cash  deposit  in  lieu  of  bail.  Section  586  of  the  Code  of  Crim- 
inal Procedure  provides  that  "the  defendant,  at  any  time  after  an  order 
admitting  him  to  bail,  instead  of  giving  bail,  *  *  ♦  may  deposit 
with  the  county  treasurer  of  the  county  in  which  he  is  held  to  answer 
or  appear,  the  sum  mentioned  in  the.  order  or  commitment ;  and  upon 
delivering  to  the  officer,  in  whose  custody  he  is,  a  certificate  of  the  de- 
posit, he  must  be  discharged  from  custody."  There  is  no  authority  for 
the  police  justice  to  act  as  the  agent  of  the  county  treasurer  in  receiv- 
ing this  deposit.  The  magistrate  is  authorized  to  accept  bail,  but 
when  there  is  a  substitute  of  a  cash  deposit  it  must  be  made  to  the 
■county  treasurer,  and  it  is  upon  his  certificate  that  the  prisoner  is  given 
his  liberty.    The  police  justice  in  the  case  now  before  us  took  this 
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cash  deposit  by  color  of  his  office,  and  without  authority  of  law ;  and 
under  the  rule  laid  down  in  Eagan  v.  Stevens,  39  Hun,  311,  the  money 
belonged  to  the  person  making  the  deposit,  and  upon  demand  it  should 
have  been  returned  to  him  or  his  assignee,  regardless  of  the  result  of 
the  proceeding  or  the  presence  of  the  prisoner.  It  is  true  that  in 
the  case  of  People  ex  rel.  Gilbert  v.  Laidlaw,  102  N.  Y.  588,  592,  7  N. 
E.  910,  it  was  held  that  in  law  the  cash  deposit  belonged  to  the  defend- 
ant, and  might  be  applied  in  payment  of  the  fine  imposed,  even  though 
the  money  was  in  fact  furnished  by  a  third  party,  but  this  rule  can 
have  no  bearing  where  the  deposit  was  made  without  authority  of  law, 
and  was  accepted  by  the  police  justice  by  color  of  his  office.  Eag^n 
v.  Stevens,  39  Hun,  313.  The  police  justice,  assuming  to  have  au- 
thority, took  the  money  of  H.  J.  Raymore  in  lieu  of  bail.  This  action 
on  his  part  was  wholly  void.  He  came  into  the  possession  of  the  money 
because  he  was  police  justice,  not  because  he  had  any  legal  right  there- 
to; and,  the  public  policy  of  the  state  having  decreed  that  police  justices 
should  have  only  the  authority  specifically  given  them  by  statute,  any 
one  who  has  been  illegally  deprived  of  his  money  by  reason  of  the  mis- 
conduct of  the  police  justice  may  recover  the  same.  Eagan  v.  Stevens, 
supra. 

The  judgment  appealed  from  should  be  reversed,  with  costs.    All  con- 
cur; BARTLETT  and  HOOKER,  J  J.,  in  result 


(97  App.  Dlv.  118.) 

KANT  V.  BERGMAN  et  aL 

(Supreme  Conrt,  AppeUate  Division,  Second  Department.    July  28,  1904.) 

L  Real  Estate— Judicial  Sale— Refebeks— Fees. 

Code  Civ.  Proc.  S  3307,  subd.  11,  provides  that  a  eberlff  shall  receive 
for  posting  and  publishing  notice  of  sale,  selling,  and  conveying  real  es- 
tate in  pursuance  of  a  Judgment  the  same  fees  as  for  the  same  services 
on  a  sale  of  real  property  by  virtue  of  an  execution ;  but  where  real  prop- 
erty Is  sold  under  a  Judgment  In  an  action  to  foreclose  a  mortgage  the 
sheriffs  entire  compensation  cannot  exceed  $50.  Subdivision  6  provides 
that  for  receiving  an  execution  against  property  entered  in  his  books, 
searching  for  property,  and  postage  on  the  return  when  made  through 
the  post  office,  the  sheriff  shall  receive  50  cents,  neld^  that  a  referee  ap- 
pointed to  sell  real  estate  was  entitled  only  to  the  fees  specified  by  sub- 
division 11,  which  impliedly  excludes  a  fee  of  60  cents  for  receiving  a 
Judgment  under  subdivision  6. 

2.  Same— Commissions. 

Under  Code  Civ.  Proc.  §  3297,  providing  that  the  fees  of  a  referee  ap- 
pointed to  sell  real  property  are  the  same  as  those  allowed  to  a  sheriff, 
and  that  commissions  shall  not  be  allowed  to  him  on  the  sum  bid  by  the 
party  and  applied  on  the  party's  demand  as  fixed  by  the  Judgment  with- 
out being  paid  to  the  referee  so  appointed,  except  to  the  amount  of  $10, 
a  referee  is  not  entitled  to  more  than  $10  for  commissions,  where  the  sum 
bid  was  paid  on  the  Judgment  without  passing  through  the  hands  of  the 
referee. 

Appeal  from  Special  Term,  Nassau  County. 

Action  by  Niles  G.  Kant  against  Anna  Bergman  and  others.  From 
an  order  entered  on  a  motion  at  Special  Term  to  tax  the  costs  of 
James  M.  Seaman,  referee,  appointed  to  sell  real  estate,  plaintiff  ap- 
peals.   Modified. 

89N.Y.S.— 38  r^^^^T^ 
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xx/t'i^^^^^^^l  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

A.  W.  Varian,  for  appellant 
R.  J.  Shadbolt,  for  respondent 

PER  CURIAM.  We  think  that  subdivision  6  of  section  3307  of 
the  Code  of  Civil  Procedure  does  not  authorize  the  referee  to  charge 
60  cents  for  receiving  the  judgment  of  sale.  Subdivision  11  of  this 
section  specifies  services  for  which  a  fee  may  be  charged,  the  same  as 
for  similar  services  upon  the  sale  of  real  property  by  virtue  of  an  ex- 
ecution; but  it  does  not  include,  and  therefore  impliedly  excludes,  a 
fee  for  receiving  the  judgment. 

The  referee  was  not  entitled  to  more  than  $10  for  commissions  al- 
lowed by  section  3297  of  the  Code  of  Civil  Procedure,  inasmuch  as  it 
appears  that  such  commissions  are  based  upon  a  sum  bid  by  a  party 
and  applied  upon  that  party's  demand  as  fixed  by  the  judgment  with- 
out being  paid  to  the  referee. 

The  order  is  thus  modified,  and,  as  modified,  is  affirmed,  without 
costs.  

(97  App.  Div.  17.) 

BISCHOFF  ▼,  AUTOMOBILE  TOURING  CO. 

(Snpreme  CJonrt  AppeUate  Division,  Second  Department    July  28,  19M.) 

1.   FOBEION    COBPORATIONa— FAILUBE    TO    OBTAIN    OEBTIFICATB— NEGLIGBNO- 

Defet^ses. 

Failure  of  a  foreign  corporation,  before  doing  business  in  the  state,  to 
obtain  a  certificate  authorizing  it  to  do  business  in  the  state,  as  required 
by  Gen.  Corp.  Law,  Laws  1901,  p.  1327,  c.  538,  $  15,  which  provides  as  a 
penalty  that  it  shall  not  maintain  an  action  in  the  state  on  a  contract 
made  in  the  state  prior  to  its  procuring  such  a  certificate,  does  not  make 
it  a  trespasser  in  using  a  highway  in  the  state,  so  as  to  affect  the  ques- 
tions of  negligence  and  contributory  negligence  in  an  action  against  it 
for  collision  between  its  vehicle  and  that  of  plaintiff. 

Appeal  from  Municipal  Court  of  City  of  New  York. 

Action  by  Henry  Bischoff  against  the  Automobile  Touring  CcMnpany. 
From  a  judgment  for  plaintiff,  defendant  appeals.    Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD. JENKS,  and  HOOKER,  JJ. 

Richard  L.  Sweezy,  for  appellant. 
Ira  Leo  Bamberger,  for  respondent. 

HIRSCHBERG,  P.  J.  The  action  is  for  damages  resulting  from 
a  collision  on  one  of  the  public  streets  of  Brooklyn  between  a  truck- 
belonging  to  plaintiff's  assignors  and  an  automobile  operated  by  or 
belonging  to  the  defendant.  The  defendant  is  a  foreign  corporation, 
and  the  plaintiff  was  permitted  to  prove,  against  the  defendant's  ob- 
jection, that  it  had  no  certificate  from  the  Secretary  of  State  author- 
izing it  to  do  business  in  this  state,  as  provided  by  section  15  of  the 
general  corporation  law  (chapter  538,  p.  1327,  Laws  1901).  The  ob- 
ject of  this  evidence,  as  appears  by  the  brief  of  the  learned  counsel 
for  the  respondent,  was  to  establish  that  the  defendant  was  a  tres- 
passer, and  entitled  only  to  the  protection  accorded  to  such  in  the  law 
of  negligence  cases.    Its  reception  was  error.    The  penalty  provided 

Digitized  by  V^OOQIC 


Sup.  Ct)  GRAHAM   V.  JOSEPH   H.  BAULAND  CO.  595 

by  the  statute  for  foreign  corporations  doing  business  in  this  state 
without  a  certificate  is  a  prohibition  against  the  maintenance  of  any 
action  in  this  state  upon  any  contract  made  by  such  a  corporation  un- 
til the  certificate  has  been  procured.  The  use  of  the  public  streets  or 
highways  in  the  state  by  foreign  corporations  to  which  no  certificate 
has  been  issued  does  not  constitute  a  nuisance,  or  involve  the  commis- 
sion of  a  trespass ;  and  such  corporations,  when  sued  for  negligence, 
are  entitled  to  avail  themselves  of  contributory  negligence  on  the  part 
of  the  plaintiff  as  a  defense.  In  other  words,  the  statutory  require- 
ment which  is  made  a  condition  precedent  to  the  maintenance  of  an 
action  upon  contract  by  a  foreign  corporation  has  no  application  to 
an  action  against  such  corporation  for  tort.  A  violation  of  a  statute 
does  not  necessarily  place  the  offender  beyond  the  protection  of  the 
law.  Carroll  v.  Staten  Island  R.  R.  Co.,  58  N.  Y.  126,  17  Am.  Rep. 
221;  Wood  v.  Erie  Railway  Companv,  72  N.  Y.  196,  28  Am.  Rep. 
125;  Platz  v.  The  City  of  Cohoes,  89  N.  Y.  219,  42  Am.  Rep.  286; 
Tebo  v.  Jordan,  147  N.  Y.  387,  392,  42  N.  E.  191.  The  judgment 
should  be  reversed,  and  a  new  trial  ordered. 

Judsrment  of  the  Mimicipal  Court  reversed,  and  new  trial  ordered;   coBts 
to  abide  the  event    AU  concur. 


(97  App.  Dlv.  141.) 

GRAHAM  ▼.  JOSEPH  H.  BAUIiAND  GO. 

(Supreme  Court,  Appellate  Division,  Second  Department    July  28,  1904.) 

L  Nkglioencs— RENDEBino  Place  Unsafe. 

Negligence  may  be  inferred  from  the  act  of  a  department  store  em- 
ploy6  in  leaving  a  feather  duster  upon  the  stairway,  upon  which  a  cus- 
tomer slipped  and  felh 

2.  Same—Depabthent  Stores— Dtrrr  of  Owneb. 

It  is  the  duty  of  the  owner  of  a  depaftment  store  to  exercise  reason- 
able care  to  keep  the  stairways  therein  safe  for  the  use  of  the  public. 

3.  Same— CoNTBiBUTOBT  Neglioence. 

A  customer  in  a  department  store  was  not  guilty  of  contributory  neg- 
ligence as  a  matter  of  law  in  stepping  upon  a  feather  duster  concealed 
from  view  by  a  dust  cloth  which  lay  upon  a  stairway,  where,  as  she 
started  to  descend  the  stairs,  she  looked  down,  and,  on  seeing  the  object, 
stepped  to  one  side  until  she  thought  the  way  was  clear. 

4.  Damages— Pleading— General  Allegations. 

An  allegation  of  a  complaint  for  injuries  that  plaintiff  is  "and  was 
seriously  and  permanently  bruised  and  injured"  is  broad  enough  to  ad- 
mit proof  of  any  bodily  injury  which  resulted  from  the  accident  includ- 
ing evidence  of  an  impairment  of  hearing  and  sight 

5.  Evidence— Expert  Testimony— Opinions  of  Phtsicianb. 

In  an  action  for  injuries  it  is  proper  to  admit  evidence  of  competent 
physicians  that  plaintiff's  condition  at  the  trial  could  have  resulted  from 
the  accident 
&  Same— DEFiNrrsNESs  of  Testimony. 

In  an  action  for  injuries,  testimony  of  a  physician,  in  answer  to  a 
question  as  to  whether  there  would  be  an  improvement  of  plaintiff*s  pres- 
ent condition,  that  he  did  not  think  it  was  "likely,"  was  not  objectionable 
as  being  indefinite  and  speculative. 
7.  Damages- Personal  Injuries— Amount  of  VEBDicfr. 

In  an  action  for  injuries  the  evidence  showed  that  plaintiff  suffered 
great  pain,  which  extended  through  her  head  and  back,  and  was  con- 
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fined  in  bed  for  several  weeks,  during  which  she  slept  with  difficulty,  her 
eyes  being  swollen  shut  so  that  she  could  see  out  of  neither,  and  it  being 
necessary  to  keep  packed  ice  around  her  head ;  that  within  three  months 
she  lost  her  hair;  that  she  had  lockjaw  for  eight  weeks,  and  internal 
hemorrhages ;  that  she  was  left  with  one  leg  shorter  than  the  other,  with 
her  eyesight  and  hearing  considerably  impaired,  and  other  minor  ail- 
ments.   Held,  that  a  verdict  for  $9,000  was  not  excessive. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Louise  Graham  against  the  Joseph  H.  Bauland  Company. 
From  a  judgment  for  plaintiff,  and  from  an  order  denying  a  new  trial, 
defendant  appeals.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

Learned  Hand,  for  appellant. 
Stephen  C,  Baldwin,  for  respondent. 

HOOKER,  J.  This  action  arose  from  a  fall  which  the  plaintiff  ex- 
perienced in  descending  the  stairs  in  defendant's  store  to  the  basement. 
She  stepped  upon  the  round  handle  of  a  feather  duster,  thereby  lost 
her  balance,  and  fell,  so  that  she  sat  down  with  some  violence  at  the 
foot  of  the  flight.  The  jury  has  found  a  verdict  of  $9,000  in  her  favor, 
and  the  defendant  appeals  from  the  judgment  entered  thereon,  and  from 
the  denial  of  the  motion  for  a  new  trial. 

There  was  evidence  strongly  suggestive  of  the  fact  that  the  feather 
duster  had  been  left  upon  the  stairway  by  Mary  Winn,  one  of  the  de- 
fendant's employes,  whose  duty  it  was  to  clean  the  stairs  every  day, 
and  who,  it  seems,  had  cleaned  this  place  during  the  morning  of  the  day 
of  the  accident,  and  before  it  occurred.  From  this  evidence  it  was  com- 
petent for  the  jury  to  find  that  the  place  had  been  rendered  unsafe  by 
the  act  of  the  defendant,  and  it  was  guilty  of  negligence  therefor. 
Smith  V.  Long  Island  R.  R.  Co.,  79  App.  Div.  171,  80  N.  Y.  Supp.  4; 
White  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  90  App.  Div.  366,  85  N.  Y.  Supp. 
497 ;  Dehmann  v.  Beck,  61  App.  Div.  505,  70  N.  Y.  Supp.  29.  The 
duty  of  the  owner  of  a  department  store  toward  customers  is  to  exer- 
cise reasonable  care  to  keep  the  'stairways  therein,  which  the  public  is 
tacitly  invited  to  use,  safe  for  that  purpose,  and  upon  a  violation  of  that 
duty  negligence  may  be  predicated.  Quirk  v.  Siegel-Cooper  Co.,  43 
App.  Div.  464,  60  N.  Y.  Supp.  228.  See,  also,  Cooley  v.  Trustees  N. 
Y.  &  Brooklyn  Bridge,  46  App.  Div.  243,  61  N.  Y.  Supp.  1. 

Nor  was  the  plaintiff  guilty  of  contributory  negligence  as  matter 
of  law.  She  says  that  as  she  started  to  descend  she  "naturally  looked 
down,  and  saw  something  that  looked  like  a  piece  of  crumpled  wrapping 
paper,  and  I  stepped  to  the  side  of  it,  and  thought  the  way  was  all  clear, 
naturally,  looking;  and  the  next  thing  I  knew  I  felt  myself  going, 
jarring,  down,  down,"  etc.  What  appeared  like  paper  later  developed 
to  be  a  dust  cloth,  and  this  concealed  from  view  the  feather  duster. 
It  was  not  plaintiff's  duty  to  look  at  or  examine  the  ver>'  spot  upon 
which  she  intended  to  place  her  foot.  Her  intent  to  act  prudently  was 
evidenced  by  her  actually  moving  to  one  side  of  the  apparent  slight 
obstruction.  She  had  the  right  to  assume  that  the  way  was  safe  for  her 
passage,  and  no  rule  of  law  exists  which  requires  us  to  interfere  with 
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the  jury's  declaration  that  the  plaintiff  performed  her  full  duty  under 
the  circumstances  of  this  case. 

Over  the  defendant's  objection  and  exception  the  court  admitted  evi- 
dence tending  to  show  an  impairment  of  the  plaintiff's  hearing  and  sight 
by  reason  of  the  accident ;  the  ground  of  the  objection  being  that  no 
such  injuries  were  pleaded,  and  that  no  notice  of  an>  such  claim  had  been 
given  to  the  defendant.  Here  it  should  be  noted,  however,  that  the  de- 
fendant did  not  claim  to  be  surprised,  or  to  suffer  any  inconvenience  or 
injustice  by  reason  of  surprisie,  did  not  request  delay  to  prepare  to  meet 
proof  of  these  ailments,  and  did  not  include  surprise  as  one  of  the 
grounds  upon  which  it  based  its  motion  for  a  new  trial.  The  allega- 
tion of  the  complaint,  so  far  as  material  to  this  discussion,  is,  "and  was 
seriously  and  permanently  bruised  and  injured."  The  terms  of  this 
statement  are  most  general.  It  is  true  that  the  case  of  Ehrgott  v.  May- 
or, 96  N.  Y.  274,  48  Am.  Rep.  622,  has  been  distinguished  in  the  Court 
of  Appeals  (Kleiner  v.  Third  Avenue  R.  R.  Co.,  162  N.  Y.  193,  201, 
56  N.  E.  497),  but  the  question  here  presented  is  so  similar  to  that  de- 
cided in  Ehrgott*s  Case  as  necessarily  to  be  controlled  thereby.  There 
the  plaintiff  alleged  in  his  complaint  that  from  the  accident  he  suf- 
fered great  bodily  injury;  that  he  became,  and  still  continued  to  be, 
sick,  sore,  and  disabled.  The  court  held  these  allegations  sufficient 
to  authorize  proof  of  any  bodily  injury  resulting  from  the  accident, 
including  a  disease  of  the  spine,  and  said :  "If  the  defendant  desired 
that  they  should  be  more  definite,  it  could  have  moved  to  have  them 
made  more  specific,  or  for  a  bill  of  particulars."  In  Kleiner's  Case  the 
complaint  particularized  the  injuries  which  the  plaintiff  claimed  to  have 
sustained.  He  was  not  content  merely  to  allege  that  he  was  severely 
and  permanently  bruised  and  injured,  but  felt  called  upon  to  attempt 
to  advise  the  defendant  of  the  nature,  extent,  and  scope  of  his  hurt. 
In  distinguishing  Ehrgott's  Case  the  court  said  that  the  naming  of  the 
certain  specified  injuries  in  effect  limited  the  statement  of  permanent 
injuries  to  those  alleged,  and  that,  therefore,  the  precise  question  there 
presented  was  whether,  under  a  complaint  alleging  that  the  plaintiff  re- 
ceived a  severe  nervous  shock,  evidence  tending  to  show  that,  as  a 
result  thereof,  there  was  produced  heart  disease,  vertigo,  and  curva- 
ture of  the  spine,  might  be  admitted,  the  conclusion  reached  being  in 
the  negative.  Mr.  Justice  Jenks,  in  Piltz  v.  Yonkers  Railroad  Co.,  83 
App.  Div.  29,  82  N.  Y.  Supp.  220,  has  taken  occasion  to  point  out  the 
distinction  between  these  two  cases  in  the  court  of  last  resort,  and  to  re- 
view many  cases  in  this  court,  depending  upon  either  the  one  rule  or 
the  other.     He  says : 

"A  general  allegation  may  put  the  defendant  on  Inquiry,  but  a  general  alle- 
gation with  Bpeciilcations  may  throw  even  a  prudent  defendant  off  his  guard, 
so  that  he  limits  his  preparation  to  meet  such  damages  as  must  result,  or  as  are 
specified  to  have  resulted,  from  the  accident  and  the  injury  inflicted.  Where 
the  injuries,  though  alleged  in  general  terms,  are  thereafter  specified  and  de- 
fined, it  is  not  entirely  just  to  a  defendant  to  say  that  he  should  have  asked 
for  further  specifications  at  his  peril,  or,  where  they  seem  to  be  particular- 
ized, that  he  must  pay  the  penalty  for  not  asking  for  a  bill  of  particulars." 


The  plaintiff  was  clearly  entitled  to  offer  proof  of  any  bodily  injury 
which  resulted  from  the  accident. 
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The  defendant  seeks  to  reverse  the  judgment  on  account  of  the  re- 
ception of  evidence  of  physicians  that  the  plaintiff's  condition  at  the 
trial  could  have  come  from  the  fall  she  experienced,  and  that  such  fall 
and  the  injuries  she  sustained  were  a  sufficient  and  competent  cause. 
The  reception  of  this  evidence  and  refusal  to  strike  it  out  did  not  consti- 
tute error.  It  was  proper  for  the  jury  to  determine  whether  the  phys- 
ical condition  the  plaintiff  presented  to  them  was  the  direct  result  of 
the  accident,  and  it  was  competent  to  furnish  the  jury  with  the  evidence 
of  the  opinions  of  competent  medical  men  as  to  whether  such  condition 
could  have  resulted  from  the  accident.  This  rule  is  established  in 
Turner  v.  City  of  Newburgh,  109  N.  Y.  301,  16  N.  E-  344,  4  Am.  St. 
Rep.  453,  where  the  cases  cited  by  the  appellant  and  relied  upon  by  it 
on  this  question  are  clearly  distinguished. 

The  defendant  also  urges  that  reversible  error  was  committed  in 
refusing  to  strike  out  the  following  answer  to  this  question: 

"In  your  opinion,  is  that  vision  permanently  impaired  in  that  eye,  and  will 
there  be  an  Improvement  of  the  present  condition?  A.  I  don't  think  it  is 
likely,  after  this  length  of  time." 

After  the  court  refused  to  strike  the  answer  oiit,  the  physician  testi- 
fied that  such  was  his  opinion.  The  appellant  objects  to  the  use  by  the 
expert  of  the  term  "likely,"  contending  that  such  evidence  is  indefinite 
and  speculative.  We  think,  however,  that  the  meaning  fairly  to  be  at- 
tached to  that  word  endows  the  answer  with  the  same  force  as  though 
the  physician  had  testified  that  such  a  condition  was  reasonably  prob- 
able, Mr.  Justice  Rumsey,  discussing  a  similar  proposition  in  Knoll 
V.  Third  Avenue  R.  R.  Co.,  46  App.  Div.  527,  62  N.  Y.  Supp.  16, 
affirmed  168  N.  Y.  592,  60  N.  E.  1113,  said : 

"The  fact  that  the  word  'likely'  was  used  in  the  question  instead  of  the 
word  'probable,'  upon  which  some  stress  was  laid,  was  of  no  importance. 
While  the  two  words  are  not  synonymous,  yet  in  this  connection  their  mean- 
ing is  practically  the  same." 

Nor  are  we  convinced  that  the  amount  of  damages  the  jury  awarded 
was  in  any  particular  excessive.  Evidence  appears  in  the  record,  which 
the  jury  has  evidently  believed,  that,  as  a  result  of  the  accident,  the 
plaintiff  suffered  great  pain  very  soon  thereafter,  which  extended 
through  her  head  and  back.  She  was  compelled  to  remain  in  bed  for 
seven  days  following  a  day  or  two  after  the  accident,  and  soon  after 
was  kept  there  a  week  under  treatment.  Commencing  a  little  over  a 
month  after  the  accident,  she  was  confined  to  her  bed  for  seven  weeks, 
during  which  time  she  slept  with  difficulty,  and  it  was  necessary  to 
stretch  a  sheet  over  her  to  prevent  anything  touching  her  at  all.  Packed 
ice  was  kept  on  her  head  for  a  period  of  seven  weeks.  For  the  first 
three  weeks  this  ice,  contained  in  bags,  was  renewed  every  10  minutes. 
Her  eyes  were  swollen  shut,  and  she  suffered  pain  therein.  She  was 
in  a  feverish  condition,  and  could  not  see  out  of  either  eye  for  11 
weeks.  Within  three  months  after  the  accident  she  lost  all  her  hair, 
both  on  her  head  and  eyes,  she  had  lockjaw,  and  it  was  necessary  to 
feed  her  and  to  give  her  medicine  through  a  glass  tube,  and  this  condi- 
tion lasted  eight  weeks.  During  that  time  she  had  internal  hem- 
orrhages. She  has  been  left  with  one  leg  about  an  inch  shorter  than 
the  other.     Her  eyesight  and  hearing  are  both  considerably  impaired. 
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Her  eyesight  is  so  aflfected  that  she  is  compelled  to  wear  dark  glasses 
to  protect  her  vision.  Other  minor  ailments  she  appears  to  suffer  from, 
which  it  is  not  necessary  to  enumerate  here.  The  amount  of  the  award 
was  clearly  not  induced  by  passion  or  prejudice,  and  was  no  greater 
than  fair  compensatory  damages  under  the  circumstances.  The  judg- 
ment and  order  should  be  affirmed. 

Judgment  and  order  unanimously  affirmed,  with  costs.    All  concur. 


(97  App.  Dlv.  7.) 

TOWN  OF  BAST  FISHKILL  v.  TOWN  OF  WAPPINGER. 

(Supreme  Court,  Appellate  Division,  Second  Department    July  28,  1901.) 

1.  Towns— Boundaries— Inland  Stbeaks— Bridges. 

One  of  the  boundary  lines  between  two  towns  was  described:  "Thence 
north  ♦  ♦  ♦  to  the  north  bank  of  the  Fishkill  Creek;  thence  east 
along  said  creek  until  its  junction  with  Sprout  Creek;  'thence  up  and 
along'  the  west  bank  of  said  Sprout  Creek  to  the  line  dividing  the  said 
Town  of  Fislikill  and  the  Town  of  La  Grange  ;*'  and  it  was  provided  that 
all  that  part  of  the  town  of  Fishkill  lying  east  of  the  said  division  line 
should  constitute  a  new  town,  to  be  known  as  "East  Fishkill,"  and  again, 
on  the  forming  of  another  town,  the  west  bank  of  Sprout  Creek  was 
preserved  as  the  division  line  between  the  two,  the  description  being: 
'^All  that  part  of  the  town  of  Fishkill  [within  certain  designated  bound- 
aries], and  running  from  thence  in  a  straight  line  due  east,  to  the  wes- 
terly bank  of  Sprout  Creek,  is  hereby  erected  into  a  separate  and  new 
town."  Held,  that  the  boundary  line  between  the  two  towns  was  not  the 
center  line  of  the  stream,  which,  however,  was  on  the  boundary  of  the 
two  towns,  within  Laws  1890,  p.  1201,  c.  568,  §  130,  as  amended,  provid- 
ing for  the  division  of  the  cost  of  bridges  across  streams  between  two 
towns. 

2.  Same— Statutes— Town  Bridges— Cost— Division. 

The  highway  law  (Laws  1890,  p.  1201,  c.  568,  $  130,  as  amended)  pro- 
vides that  the  towns  of  the  state,  except  as  otherwise  provided,  shall  be 
liable  to  pay  the  expenses  for  the  construction  and  repair  of  its  public 
free  bridges  constructed  over  streams  t)r  other  waters  within  their  bounds, 
and  their  just  and  equitable  share  of  such  expenses,  when  so  constructed 
over  streams  upon  their  boundaries,  and,  when  such  bridges  are  construct- 
ed over  streams  or  other  waters  forming  a  boundary  line  of  towns,  either 
In  the  same  or  adjoining  counties,  such  towns  shall  be  jointly  liable  to 
pay  such  expenses.  Heldy  that  where  a  stream  between  two  towns  did  not 
form  the  boundary  line  between  them,  but  might  properly  be  said  to  be 
upon  the  boundary  in  such  a  manner  that  the  construction  of  bridges  would 
involve  the  soil  or  territory  of  both  towns,  the  towns  were  not  liable,  by 
force  of  the  statute  alone,  to  share  equally  the  expense  of  constructing 
such  bridges,  though  they  might  be  equitably  liable  so  to  do. 

Appeal  from  Special  Term,  Dutchess  County. 

Action  by  the  town  of  East  Fishkill  against  the  town  of  Wappinger. 
From  a  judgment  in  favor  of  plaintiflf  after  a  trial  before  the  court 
without  a  jury,  defendant  appeals.     Reversed. 

See  84  N.  Y.  Supp.  1067. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

George  Wood  and  C.  Morschauser,  for  appellant. 

Charles  A.  Hopkins  and  C.  M.  Smalley,  for  respondent 
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HIRSCHBERG,  P.  J.  The  judgment  herein  determines  that  the 
parties  to  the  action,  viz.,  the  town  of  East  Fishkill  and  the  town  of 
Wappinger,  both  in  Dutchess  county,  are  "jointly  Uable  to  build,  re- 
build, maintain,  repair,  and  to  keep  in  repair"  all  bridges  built  over 
Sprout  creek  and  abutting  on  each  town,  and  that  "said  towns  are 
jointly  liable  to  pay  the  expenses  therefor  equally."  This  determina- 
tion is  based  upon  a  finding,  as  conclusion  of  law,  "that  Sprout  creek 
is  the  boundary  line  between  the  town  of  East  Fishkill,  plaintiff,  and 
the  town  of  Wappinger,  defendant,  whether  the  line  touches  and  fol- 
lows the  water  along  its  edge,  or  along  its  west  bank,  or  in  the  middle 
of  the  stream." 

The  two  towns  referred  to  and  the  present  town  of  Fishkill  were 
originally  one  town,  known  as  the  "Town  of  Fishkill."  In  the  year 
1849  the  board  of  supervisors  of  Dutchess  county  divided  that  town 
by  creating  the  town  of  East  Fishkill  from  a  part  of  it,  and  the  division 
line,  so  far  as  is  material  to  this  controversy,  was  run  as  follows : 

"Thence  north  •  •  ♦  to  the  north  bank  of  the  FishkiU  Creek;  thence 
east  along  said  creek  until  its  junction  with  the  Sprout  Creek ;  thence  up  aud 
along  the  west  bank  of  said  Sprout  Creek  to  the  line  dividing  the  said  Town 
of  Fishkill  and  the  Town  of  LaGrange.  All  that  part  of  the  said  Town  of 
Fishkill  lying  east  of  said  division  line  shall  be  constituted  a  new  town  and 
known  by  the  name  of  East  FishkilL" 

In  the  year  1875  the  supervisors  formed  the  town  of  Wappinger 
from  the  then  town  of  Fishkill,  preserving  the  west  bank  of  Sprout 
creek  as  the  division  line  between  such  new  town  and  the  town  of  East 
Fishkill;  the  description  providing,  so  far  as  is  material  to  this  con- 
troversy, that : 

"All  that  part  of  the  Town  of  Fislikill  [within  certain  designated  bound- 
aries], and  running  from  thence  in  a  straight  line  due  east,  to  the  westerly 
bank  of  Sprout  Creek,  is  hereby  erected  into  a  separate  and  new  town,  to 
be  hereafter  known  and  distinguished  by  the  name  of  'Wappinger.' " 

It  is  clear  from  the  courses  and  descriptions  which  have  been  cited 
that  the  stream  known  as  "Sprout  Creek"  is  wholly  within  the  territory 
of  East  Fishkill ;  and,  as  the  boundary  line  between  that  town  and  the 
town  of  Wappinger  is  the  west  bank  of  that  stream,  the  stream  itself 
may  properly  be  said  to  be  upon  the  boundary  of  the  town  of  East 
Fishkill,  although  not  constituting  the  boundary  line  betwen  the  two 
towns  as  a  stream.  The  provisions  of  the  highway  law  (chapter  568, 
p.  1201,  Laws  1890,  as  amended)  in  reference  to  the  expenses  for  tl  e 
construction  and  repair  of  bridges  are  contained  in  section  130.  Tha( 
section  provides  that : 

"The  towns  of  this  state,  except  as  otherwise  herein  provided,  shall  be  lia- 
ble to  pay  the  expenses  for  the  construction  and  repair  of  its  public  free 
bridges,  constructed  over  streams  or  other  waters  within  their  bounds,  and 
their  just  and  equitable  share  of  such  expenses  when  so  fconstructed  over 
streams  or  other  waters  upon  their  boundaries,  ♦  ♦  •  and  when  such 
bridges  are  constructed  over  streams  or  other  waters  forming  the  boundary 
line  of  towns,  either  in  the  same  or  adjoining  counties,  such  towns  shall  be 
jointly  liable  to  pay  such  expenses." 

It  is  obvious  that  the  statute  recognizes  three  classes  of  streams — one 
which  forms  a  boundary  line,  in  which  case  the  bridges  would  be  equally 
upon  the  soil  of  the  adjoining  towns,  and  the  expense  is  accordingly 
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made  equal ;  one  in  which  the  stream  is  within  the  bounds  of  a  single 
town,  as  distinguished  from  upon  its  boundary,  in  which  case  the  entire 
expense  is  to  be  borne  by  such  town;  and  one  in  which  the  stream, 
although  not  forming  the  boundary  line,  is  still  upon  the  boundaries  of 
two  towns  in  such  manner  that  the  construction  of  bridges  would  in- 
volve the  soil  or  territory  of  both  towns  to  some  extent,  in  which  case 
the  expense  is  to  be  divided  upon  just  and  equitable  principles  applied 
to  the  specific  facts  of  the  case.  I  think  this  case  is  within  the  last  class. 
None  of  the  bridges  across  Sprout  creek  has  or  could  have  been  con- 
structed without  placing  a  portion  of  the  abutments  and  approaches  in 
the  town  of  Wappinger,  and  it  may  be  that  that  town  is  justly  and 
equitably  liable  to  share  equally  in  the  expense,  but  it  cannot  be  said 
to  be  so  liable  by  force  of  the  statute  alone.  As  the  ease  was  tried  and 
decided  upon  the  theory  that  the  defendant  was  liable,  under  the  stat- 
ute, to  pay  one-half  of  the  expenses  of  construction  and  repair,  or 
nothing,  a  new  trial  will  be  necessary. 

The  learned  justice  at  Special  Term  was  of -the  opinion  that  it  was 
doubtful  whether  the  words  "thence  up  and  along  the  west  bank  of 
said  Sprout  Creek"  established  the  line  upon  that  bank ;  citing  the  case 
of  Gouverneur  v.  N.  I.  Co.,  134  N.  Y.  355,  31  N.  E.  865,  18  L.  R.  A. 
695,  30  Am.  St.  Rep.  669.  That  case,  however,  only  decided  that  in 
the  absence  of  restrictions  in  express  words,  or  other  facts  indicating 
a  contrary  intent,  a  grant  of  lands  bounded  upon  a  small  inland  pond 
would  be  presumed  to  convey  to  the  center.  The  same  rule  applies  to 
fresh-water  streams  where  the  boundary  is  described  as  on  or  along 
such  waters.  Btit  the  rule  is  otherwise  where  the  boundary  is  ex- 
pressly made  the  bank  of  a  stream.  Starr  v.  Child,  5  Denio,  599; 
Halsey  v.  McCormick,  13  N.  Y.  296.  The  distinction  was  recognized 
in  the  Governeur  Case,  supra ;  the  court  saying  (page  365,  134  N.  Y., 
page  869,  31  N.  E.,  18  L.  R.  A.  695,  30  Am.  St.  Rep.  669) : 

"A  boundary  line  described  as  'along  tlie  shore'  of  a  fresh-water  stream 
does  not  extend  the  grant  to  Its  center.  Child  v.  Starr,  4  Hill,  369.  And  a 
like  construction  is  applicable  to  a  boundary  by  the  bank  of  such  a  stream. 
Starr  v.  Child,  5  Denio,  599 ;  Halsey  v.  McCormick,  13  N.  Y.  296.  In  those 
cases  the  prescribed  limitation  of  the  boundary  lines  to  the  shore  and  bank 
did  not  permit  the  extension  of  the  grant  by  construction  to  the  thread  of  the 
streams.  And  the  same  may  be  said  of  People  v.  Jones,  112  N.  Y.  597,  20  N. 
E.  577." 

The  judgment  should  be  reversed. 

Judgment  reversed  and  new  trial  granted;  costs  to  abide  the  event  All 
concur. 


(97  App.  Div.  36.) 

PEOPLE  ex  rel.  GEGLIARDI  v.  MILLER,  Sheriff,  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department.    July  28,  1904.) 

L  Justices  of  the  Peace— Jubisdiction—Chabteu  of  City. 

Under  Mt.  Vernon  City  Charter,  Laws  1892,  p.  3G7,  c.  182,  $  53,  provid- 
ing that  Justices  of  the  peace  elected  thereunder  shall  have  the  jurisdic- 
tion of  justices  of  the  peace  of  the  several  towns,  and  Id.  p.  413,  §  230, 
declaring  said  city,  except  as  otherw^lse  provided  by  the  act,  to  be  a  town, 
to  which  all  provisions  of  law  not  inconsistent  with  the  act  applicable 
to  towns  shall  apply,  said  city  is  a  town,  within  Code  Civ.  Proc.  S  2869^ 
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snbd.  5,  providing  that,  in  a  town  adjoining  an  Incorporated  city,  no 
justice  of  the  town  shall  have  jurisdiction  of  an  actioa  brought  by  or 
against  a  resident  of  sach  adjoining  city,  unless  one  of  the  parties  is  a 
resident  of  such  town. 

Appeal  from  Order  of  Westchester  County  Judge. 

Habeas  corpus  proceedings,  on  the  relation  of  Antonio  Gegliardi, 
against  Samuel  C.  Miller,  sheriff  of  the  county  of  Westchester,  and 
others.  From  an  order  discharging  relator  from  imprisonment,  Miller 
and  others  appeal.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

Max  D.  Steuer,  for  appellants. 

WILLARD  BARTLETT,  J.  Phillip  Stromberg  was  a  resident  of 
the  city  of  New  York.  Orazio  Gegliardi  was  a  resident  of  the  city  of 
Yonkers.  Stromberg  brought  an  action  against  Gegliardi  before  a  jus- 
tice of  the  peace  in  the  city  of  Mt.  Vernon.  The  justice  rendered 
judgment  against  Gegliardi  and  issued  an  execution  against  his  per- 
son, upon  which  Gegliardi  was  committed  to  the  county  jail  of  West- 
chester county.  The  county  judge,  upon  a  writ  of  habeas  corpus,  has 
discharged  Gegliardi  from  imprisonment  under  this  execution;  and 
Stromberg,  the  plaintiff  in  the  execution,  has  appealed.  The  sheriff 
of  Westchester  county  and  the  warden  of  the  county  jail  have  joined 
in  the  appeal. 

Section  53  of  the  charter  of  the  city  of  Mt.  Vernon  provides  as 
follows : 

"The  justices  of  the  peace  elected  under  the  provisions  of  this  act  shall  have 
all  the  powers  and  jurisdiction,  discharge  the  duties  of  and  be  entitled  to  the 
fees  and  compensation  of  justices  of  the  peace  of  the  several  towns  In  this 
state."  Laws  1892,  c.  182. 

Section  230  of  the  same  chapter  contains  the  following  provision : 
"The  city,  except  as  is  otherwise  in  this  act  provided,  Is  hereby  created  and 
declared  to  be  one  of  the  towns  of  Westchester  county,  and  all  provisions  of 
law  not  Inconsistent  with  this  act,  applicable  to  towns  In  the  county  of  West- 
chester, shall  apply  to  said  city."    Laws  1892,  c.  182. 

The  effect  of  these  two  provisions  is  to  leave  the  city  of  ML  Vernon 
still  a  town,  so  far  as  the  jurisdiction  of  its  justices  of  the  peace  is 
concerned,  so  that  that  jurisdiction  remained  subject  to  regulation  by 
any  general  legislation  which  might  be  enacted  regarding  the  juris- 
diction of  justices  of  the  peace  in  towns. 

Section  2869  of  tlie  Code  of  Civil  Procedure,  which  relates  to  locali- 
ties in  which  actions  in  justices*  courts  are  cognizable,  provides  that 
such  action  must  be  brought  before  a  justice  of  a  town  or  city  wherein 
one  of  the  parties  resides,  or  a  justice  of  an  adjoining  town  or  city  in 
the  same  county,  with  certain  exceptions,  which  are  specified  in  five 
succeeding  subdivisions.  Subdivision  5  of  this  section,  in  the  form  in 
which  it  was  in  force  on  July  20,  1903,  when  this  habeas  corpus  pro- 
ceeding was  decided,  provided  that  in  any  town  adjoining  an  incorpo- 
rated city — 

"No  justice  of  such  town  shall  have  jurisdiction  of  any  action  brought  by  or 
against  a  resident  of  such  adjoining  city,  unless  at  least  one  of  the  parties 
to  the  action  is  a  resident  of  such  town." 
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For  tlie  purposes  of  the  case  at  bar,  as  has  already  been  pdnted  out, 
the  city  of  Mt.  Vernon  was  to  be  regarded  as  a  town  adjoining  the 
incorporated  city  of  New  York.  The  suit  in  the  justice's  court  was 
brought  by  Stromberg,  a  resident  of  such  adjoining  city.  To  give  the 
justice  jurisdiction  under  the  subdivision  quoted,  it  was  essential, 
therefore,  that  the  defendant  should  be  a  resident  of  Mt.  Vernon.  He 
was  in  fact,  however,  a  resident  of  Yonkers.  This  deprived  the  jus- 
tice of  the  peace  in  Mt.  Vernon  of  any  power  to  entertain  jurisdiction 
of  Stromberg's  suit  against  him.  The  body  execution  was  therefore 
issued  without  authority,  and  the  county  judge  committed  no  error 
in  discharging  the  prisoner  held  under  it.  See  Dodd  v.  Ecker,  24  App. 
Div.  613,  48  N.  Y.  Supp.  690. 

The  order  appealed  from  should  be  affirmed. 

Order  affirmed,  with  $10  costs  and  disbursements.    AH  concur. 


(97  App.  Div.  103.) 

PBOPLB  ex  rel.  EASTERN  PARKWAY  CO.  v.  KENNEDY.  Park  ComY,  et  al. 

(Supreme  CJourt,  Appellate  Division,  Second  Department.    July  28,  1904.) 

1.  Street  Railwats  —  Pbanchises  —  Pabkwat— Cbossings  —  Pabk  Commis- 

sioners—Po  webs. 

Where  a  street  railway,  under  its  franchise,  had  a  vested  right  to  con- 
tinue its  line  across  a  parkway,  subject  to  such  reasonable  rules  and  reg- 
ulations In  respect  to  the  location  of  its  tracks,  etc.,  as  should  be  prescribed 
by  the  local  authorities  having  charge  of  such  parkway,  the  commission- 
er of  parks  had  no  authority  to  impose  as  a  condition  to  a  permit  to 
cross  such  parkway  that  the  company's  cars  should  not  be  run  in  trains 
operated  by  steam,  electricity,  or  other  power. 

2.  Same— Statutes— Construction. 

Laws  1895,  p.  1962,  c.  947,  giving  the  New  York  park  department  ex- 
clusive power  to  determine  the  particular  location  of  any  railroad  track 
thereafter  to  be  placed  upon  the  Eastern  Parkway,  and  providing  that 
no  such  railroad  shall  be  placed  on  any  park  road  or  avenue  without  the 
consent  of  the  commissioner  of  parks,  relates  only  to  the  determination 
of  the  location  of  tracks  crossing  such  parkway,  and  did  not  justify  the 
park  commissioner  In  imposing  conditions  on  a  street  railway  company 
as  to  the  method  by  which  it  should  enjoy  its  franchises,  granted  by  leg- 
islative authority,  to  operate  a  railroad  across  such  street. 

S.  Same— Mandamus. 

Where  a  park  commissioner  of  the  city  of  Brooklyn  refused  to  grant 
a  street  railway  company  a  permit  to  cross  a  parkway  except  on  condi- 
tions which  he  had  no  jurisdiction  to  impose,  he  might  be  compelled  to 
issue  a  proper  permit  by  mandamus. 

Appeal  from  Special  Term,  Kings  County. 

Mandamus  by  the  people,  on  the  relation  of  the  Eastern  Parkway 
Company,  against  Michael  J.  Kennedy,  park  commissioner  for  the  bor- 
ough of  Brooklyn,  and  the  Brooklyn  Heights  Railroad  Company. 
From  a  judgment  in  favor  of  relator,  defendant  Kennedy  appeals. 
Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

James  D.  Bell  (Richard  B.  Greenwood,  on  the  brief),  for  appellant. 

Albert  A.  Wray,  for  relator. 
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WOODWARD,  J.  The  relator,  a  corporation,  is  interested  in  cer- 
tain real  estate,  and  it  brings  the  present  proceeding  for  a  peremptory 
writ  of  mandamus  to  compel  the  granting  of  a  permit  to  the  BrooklvTi 
Heights  Railroad  Company  to  construct  its  lines  across  the  Eastern 
Parkway  for  the  accommodation  of  the  people  who  have  taken  up  their 
residences  upon  the  relator's  tract.  It  appears  that  the  latter  has  an 
agreement  with  the  Brooklyn  Heights  Railroad  Company  to  construct 
this  extension  of  its  lines,  and  that  the  railroad  company  is  ready  and 
willing  to  carry  out  its  part  of  the  arrangement  if  it  can  get  permis- 
sion to  do  so,  but  the  commissioner  of  parks  for  the  borough  of  Brook- 
lyn refuses  to  grant  such  permission,  except  under  conditions,  which 
relate,  not  to  the  construction  or  location  of  its  tracks,  but  to  the  meth- 
od of  operating  its  cars  after  the  tracks  are  laid.  This  would  obvi- 
ously result  in  pennitting  the  commissioner  of  parks  to  determine  the 
method  of  operating  the  entire  line  of  railroad,  for  it  would  be  im- 
practicable to  operate  a  different  system  over  this  small  portion  of  the 
track  than  such  as  was  used  upon  the  entire  line.  We  are  clearly  of 
opinion  that  the  appellant  has  no  such  power  to  interfere  with  the 
franchise  of  the  Brooklyn  Heights  Railroad  Company.  This  company, 
as  the  successor  to  the  rights  and  franchises  of  the  Bushwick  Railroad 
Company,  granted  by  the  board  of  aldermen  of  the  city  of  Brookl\Ti 
in  December,  1870,  has  the  right  to  construct  and  operate  its  lines 
over  Kingston  avenue  (formerly  Hudson  avenue),  and  it  has  so  con- 
structed and  operated  its  lines  as  fast  as  the  local  authorities  have 
thrown  the  same  open  to  the  public  use.  Eastern  Parkway,  which  is 
a  parked  street  or  boulevard,  was  laid  out  some  years  after  the  grant- 
ing of  the  franchise  to  the  Bushwick  Railroad  Company,  and  in  1895 
was  placed  under  the  control  of  the  park  department  of  the  then  city 
of  Brooklyn,  and  is  now  under  the  control  of  the  like  department  of 
the  city  of  New  York.  In  1903  the  Brooklyn  Heights  Railroad  Com- 
pany laid  its  tracks  from  St.  John's  Place  to  the  Eastern  Parkway,  in- 
tending to  continue  its  lines  to  Malbone  street,  the  old  city  line,  to 
which  its  original  franchise  extended ;  this  being  necessary  in  carrying 
out  its  agreement  with  the  relator,  which  had  undertaken  the  work 
of  grading  and  preparing  Kingston  avenue  for  the  purpose  of  inducing 
this  extension  of  the  lines.  When  the  Eastern  Parkway  was  reached, 
the  railroad  company  made  an  application  for  permission  to  cross  the 
same,  and  the  permission  was  granted ;  but  it  was  coupled  with  a  con- 
dition that  "no  motor  cars  nor  any  other  cars  or  conveyances  except 
those  used  for  express,  repairs,  construction,  and  conveyance  of  pas- 
sengers and  material  now  in  ordinary  use  shall  be  permitted,  and  that 
all  cars  shall  cross  the  track  singly,  except  where  an  accident  has  oc- 
curred making  it  impossible  for  a  car  to  be  conveyed  singly ;  the  in- 
tent being  to  forever  prohibit  the  use  of  trains  operated  by  steam, 
electricity,  or  any  other  power."  •  The  railroad  company  not  unnatural- 
ly refused  to  accept  this  permit,  and  the  matter  was  allowed  to  rest 
until  the  present  proceeding  was  instituted.  The  franchise  granted 
to  the  Bushwick  Railroad  Company  to  construct  and  operate  its  lines 
over  Kingston  avenue  from  Fulton  street  to  the  city  line,  coupled  with 
the  actual  construction  and  operation  of  such  line  as  fast  as  the  ave- 
nue was  opened  to  public  use,  vested  in  that  corporation  and  its  suc- 
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cessors  the  right  to  continue  its  lines  across  the  Eastern  Parkway,  sub- 
ject to  such  reasonable  rules  and  regulations  in  respect  to  the  location 
of  the  tracks,  etc.,  as  should  be  prescribed  by  the  local  authorities  hav- 
ing charge  of  such  parkway.  We  fail  to  find  in  any  statute  to  which 
our  attention  is  called  any  provision  authorizing  the  commissioner  of 
parks  to  modify  the  right  of  the  Brooklyn  Heights  Railroad  Company 
to  operate  its  lines  in  any  manner  consistent  with  its  charter  and  the 
laws  of  this  state.  It  is  true  that  un4pr  the  provisions  of  chapter  947 
of  the  Laws  of  1895  the  department  of  parks  is  given  the  "exclusive 
government,  management,  and  control  of  all  the  parks,  squares,  and 
public  places  in  the  city,"  including  the  Eastern  Parkway ;  and  the  said 
park  department  is  given  full  and  exclusive  power  **to  determine  the 
particular  location  of  any  railroad  track  which  is  now  or  may  be  here- 
after placed  upon  such  road,  street  or  avenue,  or  upon  any  road,  street 
or  avenue  under  the  control  of  said  department :  provided,  however, 
that  no  such  railroad  track  or  tracks  shall  be  placed  upon  any  such 
road,  street  or  avenue  without  the  consent  thereto  of  the  commis- 
sioner of  parks."  But  this  must  be  understood  to  relate  to  the  matter 
of  determining  the  location  of  such  tracks,  and  not  to  the  method  of 
enjoying  a  franchise  granted  under  legislative  authority.  That  con- 
struction of  a  statute  should  be  avoided  which  will  injuriously  affect 
existing  rights,  and  one  given  which  will  harmonize  its  objects  with 
the  preservation  and  enjoyment  of  all  such  rights.  The  Suburban 
Rapid  Transit  Co.  v.  The  Mayor,  etc.,  of  New  York,  128  N.  Y.  510, 
28  N.  E.  525.  The  Brooklyn  Heights  Railroad  Company  having  a 
vested  right  to  construct  its  lines  to  the  city  limits  along  Kingston 
avenue,  which  right  antedated  the  construction  of  the  Eastern  Park- 
way, it  must  be  assumed  that  the  legislation  giving  control  of  this 
parkway  to  the  park  department  was  made  subject  to  the  rights  which 
were  then  in  existence,  and  that  it  did  not  confer  any  authority  upon 
the  commissioner  of  parks  to  make  any  restrictions  upon  the  method 
of  operating  the  street  surface  railroads  which  should  cross  such  park- 
way. The  commissioner,  as  a  condition  of  his  consent,  could  undoubt- 
edly require  any  reasonable  compliance  with  his  suggestions  as  to  the 
location  and  construction  of  the  tracks.  He  might  very  properly  spec- 
ify the  kind  of  paving  which  should  be  laid,  and  might  make  suitable 
regulations  in  reference  to  any  matters  connected  with  the  location  or 
construction  of  the  tracks;  but  here  his  discretion  ends.  He  can- 
not go  beyond  this,  and  determine  how  the  corporation  shall  dis- 
charge its  duties  to  the  public  in  the  operation  of  its  lines.  That  is 
a  matter  wholly  outside  of  the  scope  of  the  office  of  a  commissioner 
of  parks,  and,  the  consent  having  been  given  with  no  limitations  which 
the  commissioner  was  authorized  to  impose,  we  are  of  opinion  that  the 
mandamus  has  been  properly  granted,  and  that  the  order  appealed  from 
should  be  affirmed.  See  People  ex  rel.  Ziegler  v.  Collis,  17  App.  Div. 
448,  454,  45  N.  Y.  Supp.  282.  The  order  appealed  from  should  be 
affirmed. 

Order  affirmed,  with  $10  coets  and  disbursements.    All  concur. 
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(97  App.  Dlv.  137.) 

ZIADI  V.  INTERURBAN  ST.  RY.  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department    July  28,  1901) 

1.  Appeai^— Inteblocutobt  Orders— Jubisdiction  of  Trial  Court. 

After  service  of  a  notice  of  appeal  from  an  order  denying  a  motion 
for  a  bill  of  particulars  in  part,  the  Special  Term  was  witiiout  power  to 
set  the  order  appealed  from  aside,  or  to  make  an  order  that  the  order 
appealed  from  stand. 

2.  Same— Appeal  from  Parts  of  Orders. 

Ck)de  Civ.  Proc.  §  13(X),  providing  that  an  appeal  must  be  taken  by  serv- 
ing on  the  attorney  for  the  adverse  party  and  on  the  clerk,  and  by  filing 
in  his  office,  a  written  notice  to  the  effect  that  the  appellant  appeals  from 
an  order,  or  a  specified  part  thereof,  authorizes  appeals  from  a  part  of 
an  order,  though  the  appellant  accepted  a  benefit  under  the  order  ap- 
pealed from,  where  there  was  no  inconsistency  in  retaining  such  benefit 
and  at  the  same  time  appealing  from  the  order. 

3.  Same— Injuries— Bill  of  Particulars. 

In  an  action  for  injuries,  defendant  is  entitled  to  a  bill  of  particulars 
stating  the  expense  plaintiff  incurred  for  medical  aid  and  medical  sup- 
plies, together  with  the  amount  of  time  which  plaintiff  lost  by  reason 
of  his  injuries,  and  the  wages  he  has  been  prevented  from  earning  on 
account  thereof,  or,  if  plaintiff  is  unable  to  give  such  particulars,  that 
he  state  such  lack  of  knowledge  or  inability  as  a  substitute  for  the  infor- 
mation. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Selim  Ziadi  against  the  Interurban  Street  Railway  Com- 
pany. From  so  much  of  an  order  as  denied  defendant's  motion  fcH" 
a  bill  of  particulars  in  part,  defendant  appeals.    Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

Bayard  H.  Ames  (F.  A.  Gaynor,  on  the  brief),  for  appellant 
Henry  W.  Jessup,  for  respondent. 

HOOKER,  J.  The  motion  to  strike  this  case  from  the  calendar 
should  be  denied.  After  the  service  of  the  notice  of  appeal,  the  Spe- 
cial Term  was  without  power  to  set  it  aside  or  to  make  an  order  that 
it  stand.  Were  such  procedure  to  obtain,  it  would  vest  in  the  Special 
Term  power  to  determine  whether  cases  were  or  were  not  in  this  court. 
The  uniform  practice  has  been  that  the  Appellate  Division  alone  should 
determine  what  is  before  it.  These  reasons  were  quite  sufficient  to 
induce  the  learned  Special  Term  to  deny  the  defendant's  motion  to 
compel  the  plaintiff  to  accept  the  notice  of  appeal,  after  the  same  had 
been  returned  to  the  attorney  for  the  defendant 

Section  1300  of  the  Code  of  Civil  Procedure  distinctly  allows  ap- 
peals from  specified  parts  of  orders  or  judgments.  While  it  is  gen- 
erally true  that  the  party  cannot  take  the  benefit  of  an  order  and  at 
the  same  time  have  an  appeal  .therefrom,  the  rule  invariably  applies 
when  the  benefits  or  advantages  of  the  order  are  conditional.  "So,  to 
make  the  acceptance  of  a  benefit  under  an  order  operate  as  a  waiver 
of  the  right  of  appeal,  there  must  be  an  inconsistency  in  retaining  such 
benefit  and  at  the  same  time  appealing  from  the  order."    Matter  of 

T  3.  See  Pleading,  vol.  39,  Cent  Dig.  §  962. 
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Water,  Commissioners  of  Amsterdam,  36  Hun,  634,  citing  Knapp  v. 
Brown,  45  N.  Y.  207 ;  Benkard  v.  Babcock,  27  How.  Prac.  391.  See, 
also.  Van  Loan  v.  Squires,  51  Hun,  360,  4  N.  Y.  Supp.  371. 

The  order  under  review  upon  this  appeal  must  be  modified.  The 
action  is  for  personal  injuries  alleged  to  have  been  received  by  the  plain- 
tiff by  reason  of  the  negligence  of  the  defendant,  and  the  defendant 
moved  at  Special  Term  for  a  bill  of  particulars.  The  motion  was  grant- 
ed in  part,  and  the  defendant  appeals  from  so  much  of  the  order  as 
denies  a  bill  of  particulars  in  respect  to  the  balance  of  the  demand 
made  in  the  notice  of  motion.  Particulars,  so  far  as  practicable,  in  re- 
lation to  expenses  incurred  by  plaintiff  for  medical  aid,  doctor's  bill, 
and  medical  supplies,  defendant  should  have  (Steinau  v.  Metropolitan 
Street  R.  Co.,  63  App.  Div.  126;  71  N.  Y.  Supp.  256 ;  Quinn  v.  Fitz- 
gerald, 87  App.  Div.  539,  84  N.  Y.  Supp.  728) ;  and  the  plaintiff  should 
furnish  a  bill  of  particulars  from  which  the  defendant  may  be  advised 
as  to  the  amount  of  time  the  plaintiff  has  lost  by  reason  of  his  in- 
juries and  the  wages  he  has  been  prevented  from  earning  on  account 
thereof  (Quinn  v.  Fitzgerald,  supra).  If  the  plaintiff  should  be  unable 
to  furnish  any  of  this  information,  or  to  furnish  it  completely,  he 
should  be  directed  to  state  such  lack  of  knowledge  or  inability  as  a 
substitute  for  the  information  requested  by  the  demand.  Schwartz  v. 
Green,  38  N.  Y.  St  Rep.  569,  14  N.  Y.  Supp.  833. 

The  order,  so  far  as  appealed  from,  should  be  reversed  with  $10 
costs  and  disbursements.  The  motion  for  the  particulars  referred  to 
should  be  granted.    All  concur. 


(97  App.  Div.  65.) 

BENEDICT  V.  KRESS  et  aL 

(Supreme  Court,  Appellate  Dlvisioii,  Second  Department    Jnly  28,  1901) 

].  Checks— Action  bt  Assignee— Issues  under  Pleadings. 

Defendants  In  an  action  on  a  check  haying  admitted  that  plaintiff's  as- 
signor became  the  holder  of  the  check  for  value  by  not  denying  the  alle- 
gation of  the  complaint  to  that  effect,  but  merely  denying  the  assignment 
of  the  check  to  plaintiff,  and  not  having  suggested  that  plaintiff  had  any 
notice  of  the  transactions  out  of  which  the  check  arose,  or  of  defendants' 
dishonoring  of  the  check,  plaintiff  is,  by  the  provisions  of  Negotiable  In- 
struments Law  (Laws  18d7,  pp.  782,  733,  c.  612)  §§  91,  06,  98,  a  holder  in 
due  course,  free  from  defenses  available  between  prior  parties;  so  that 
the  only  issue  is  as  to  the  assignment  of  plaintiff,  notwithstanding  alle- 
gations of  the  answer  as  to  the  transaction  out  of  which  the  check  orig- 
inated, alleged  as  a  separate  and  distinct  defense  and  counterclaim,  to 
the  effect  that  plaintiff's  assignor  practiced  fraud  against  defendants; 
this  not  being  available  against  plaintiff  because  of  the  admissions  of 
the  answer. 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Second  Dis- 
trict 

Action  by  Le  Grand  Benedict  against  August  Kress  and  another. 
From  a  judgment  for  plaintiff  and  from  an  order  denying  a  motion  for 
new  trial  on  the  groimd  of  newly  discovered  evidence,  defendants  ap- 
peal.   Affirmed. 
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Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 
Feltenstein  &  Rosenstein  (Samuel  Brand,  of  counsel),  for  appellants. 
G.  Murray  Hulbert,  for  respondent 

WOODWARD,  J.  The  complaint  in  this  action  alleges  the  copart- 
nership of  August  Kress  &  Co.,  the  defendants,  and  on  information 
and  belief  avers  that  on  or  about  the  4th  day  of  June,  1903,  at  Bayonne 
City,  in  the  state  of  New  Jersey,  the  defendants,  under  their  said  firm 
name,  for  value  received,  made  their  check  in  writing,  dated  on  that 
day,  and  directed  the  same  to  the  Bayonne  Bank,  and  thereby  required 
that  said  bank  pay  to  one  E.  W.  Johnson  $114.96,  and  delivered  it  to 
said  Johnson;  that  thereafter  the  said  Johnson  indorsed  said  check, 
and  by  an  instrument  in  writing  duly  assigned  the  said  check  and  all 
moneys  due  or  to  grow  due  thereunder  to  this  plaintiff,  and  delivered 
said  instrument  of  assignment  and  said  check  to  this  plaintiff,  who  is 
the  holder  and  owner  thereof;  that  the  defendants  stopped  payment 
on  the  said  check;  that  payment  had  been  demanded  and  refused; 
and  that  there  was  still  owing  to  the  plaintiff  the  sum  represented  by 
the  check.  The  complaint  demands  judgment  for  the  amount  of  the 
check,  with  interest,  and  costs. 

The  answer  alleges  that  the  defendants  "have  no  knowledge  or  in- 
formation sufficient  to  form  a  belief  as  to  the  truth  of  the  allegations 
contained  in  paragraph  or  section  marked  'III.' "  This  is  the  only 
denial  contained  in  the  answer,  and  relates  wholly  to  the  allegation  of 
the  complaint  in  reference  to  the  assignment  of  the  check  to  the  plain- 
tiff, so  that  the  defendants  have  not  denied  that  they  made  and  deliv- 
ered the  check  in  suit  for  value  to  the  plaintiff's  assignor.  Under  the 
provisions  of  section  522  of  the  Code  of  Civil  Procedure,  "each  material 
allegation  of  the  complaint,  not  controverted  by  the  answer,  *  *  * 
must,  for  the  purposes  of  the  action,  be  taken  as  true" ;  so  that  the  fact 
is  conclusively  established  that  the  check  in  suit  came  to  the  plaintiff's 
assignor  for  value.  This  check  is  a  negotiable  instrument  Section  20, 
Negotiable  Instruments  Law  (Laws  1897,  p.  722,  c.  612).  Every  such 
instrument  is  presumed  to  have  been  issued  for  value,  while  in  the 
present  case  this  is  admitted.  Having  come  to  plaintiff's  assignor  for 
value,  and  the  latter  having  transferred  the  same  to  the  plaintiff,  the 
latter  is  a  holder  in  due  course.  Every  holder  is  deemed  prima  facie 
to  be  a  holder  in  due  course,  but  when  it  is  shown  that  the  title  of  any 
person  who  has  negotiated  the  instrument  was  defective  the  burden  is 
on  the  holder  to  prove  that  he  or  some  person  under  whom  he  claims 
acquired  the  title  as  a  holder  in  due  course.  Section  98,  p.  733,  Id. 
In  the  case  now  before  us,  by  the  admissions  of  the  pleadings,  the  plain- 
tiff's assignor  came  into  possession  of  this  check  for  value.  The  instru- 
ment was  complete  and  regular  upon  its  face.  She  became  the  holder 
of  it  before  it  was  overdue,  and  without  notice  that  it  had  been  previ- 
ously dishonored.  She  took  it  in  good  faith  and  for  value,  so  far  as 
appears  from  the  pleadings,  for  no  fraud  is  alleged,  and  at  the  time 
it  was  negotiated  to  her  she  had  no  notice  Of  any  infirmity  in  the  instru- 
ment or  defect  in  the  title  of  the  person  negotiating  it  (section  91,  p. 
732,  Id.),  which  constituted  her  a  holder  in  due  course.     Under  the 
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admissions  of  the  pleadings  that  plaintiff's  assjgnor  became  the  holder 
of  the  check  for  value,  there  is  no  doubt  of  her  ^ht  to  assign  the  instru- 
ment to  the  plaintiff,  and,  the  latter  having  become  the  owner  through 
one  who  was  a  holder  in  due  course,  and  there  being  no  suggestion  that 
the  plaintiff  had  any  notice  of  any  of  the  transactions  out  of  which  the 
instrument  arose,  or  that  he  had  any  notice  of  the  dishonoring  of  the 
check  by  the  defendants,  he  is  a  holder  in  due  course,  and  as  such  he 
takes  the  instrument  free  from  any  defect  of  title  of  prior  parties  and 
free  from  defenses  available  to  prior  parties  among  themselves.  Sec- 
tion 96,  p.  732,  Id.  It  is  true,  of  course,  that  the  defendants  set  up 
an  alleged  separate  and  distinct  defense,  and  as  a  counterclaim  the 
transaction  out  of  which  the  check  originated,  and  there  are  some  allega- 
tions which  might,  if  established,  tend  to  show  that  fraud  had  been  prac- 
ticed upon  the  defendants  by  the  plaintiff's  assignor.  But  the  defen- 
dants having  admitted,  by  not  denying,  that  the  plaintiff's  assignor  be- 
came the  holder  of  the  check  in  question  for  value,  they  cannot  now 
be  permitted  to  show,  as  against  the  plaintiff,  a  state  of  facts  inconsistent 
with  tliat  admission.  The  only  issue  left  by  the  pleadings  was  whether 
the  plaintiff  had  come  into  the  ownership  of  this  check  by  an  assign- 
ment from  E.  W.  Johnson.  That  fact  was  established  by  the  introduc- 
tion of  the  assignment,  in  evidence,  and  the  questions  of  evidence  which 
the  defendants  urge  upon  this  appeal  relate,  not  to  the  issue  raised  by 
the  pleadings,  but  to  matters  relating  to  the  alleged  counterclaim,  and 
this,  as  we  have  pointed  out,  was  not  in  issue  as  between  the  parties  to 
this  action,  because  of  the  failure  of  the  defendants  to  deny  the  ma- 
terial fact  that  the  check  was  given  for  value. 

The  motion  for  a  new  trial  upon  the  exceptions  and  upon  the  ground 
of  newly  discovered  evidence  was  properly  denied,  for  the  reasons 
which  we  have  already  suggested,  and  because  the  alleged  newly  dis- 
covered evidence  has  no  relation  to  the  only  issue  which  was  before  the 
court. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with  costs. 
All  concur. 


(97  App.  Dlv.  153.) 

GILLIES  et  al.  ▼.  ECKERSON. 

(Supreme  Court,  Appellate  Division,  Second  Department.    July  28,  1904.) 

1.  Adjoinino  Lawdownebb— Latebai*  Support. 

An  owner  of  land  is  entitled  to  restrain  an  adjoining  landowner  from 
making  excavations  in  his  land  tending  to  derive  complainant's  land  of 
lateral  support  in  its  natural  state. 

2.  Same— CoNTBiBUTiNO  Cause. 

Where  complainant's  act  in  digging  on  his  own  land  tended  to  deprive 
it  of  its  cohesive  force  and  contribute  to  its  fall  on  Its  being  deprived  of 
lateral  support  by  defendant's  excavations  on  his  land,  plaintiff  was  not 
entitled  to  recover  of  defendant  for  the  damage  so  caused. 


Appeal  from  Trial  Term,  Orange  County. 

T 1.  See  Adjoining  Landowners,  vol.  1,  Cent.  Dig.  S  11. 
89  N.Y.S.--39 
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Action  by  James  W.  Gillies,  individually,  and  said  Gillies  and  others 
as  executors  of  John  mV.  Gillies,  deceased,  against  J.  Esler  Eckcrson, 
individually  and  as  executor  of  the  estate  of  James  Eckerson,  deceased. 
From  a  judgment  in  favor  of  defendant,  plaintiffs  appeaL    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

Arthur  S.  Tompkins,  for  appellants. 

Henry  Bacon  and  Ralph  E.  Prime,  for  respondent 

HOOKER,  J.  The  plaintiff  was  the  owner  of  land  south  of  Jeffer- 
'  son  street,  in  the  village  of  Haverstraw,  and  the  defendant  owned  a 
considerable  tract  of  land  north  of  that  street.  The  soil  in  this  vicinity, 
north  and  south  for  several  miles  and  back  from  tiie  Hudson  river  sev- 
eral hundred  feet,  is  peculiarly  adapted  to  the  making  of  brick,  and  for 
upwards  of  25  years  the  plaintiff  and  his  predecessors  in  title  have  been 
engaged  in  digging  away  the  surface  of  his  land  to  procure  materials 
therefor.  The  defendant  has  also  been  engaged  in  the  same  enterprise, 
and  in  the  year  1895,  owing  to  more  extensive  operations,  had  dug 
deeper  into  his  premises  than  the  plaintiff.  This  action  was  brought 
to  recover  damages  resulting  from  the  defendant's  extensive  excava- 
tions, by  reason  of  which  in  each  of  the  years  1895  and  1899  large  quan- 
tities of  clay  and  sand  subsided  or  slid  from  plaintiff's  land  upon  those 
of  the  defendant.  The  excavations  and  operations  still  continued,  and 
an  injunction  was  asked  to  restrain  the  defendant  from  further  similar 
use  of  his  lands.  Defendant  had  dug  up  to  the  center  of  the  50-foot 
strip  known  as  "J^ff^rson  Street,"  which  appears  to  have  been  long  since 
abandoned  as  a  public  highway.  The  complaint  was  dismissed  upon 
the  merits,  and  plaintiffs  appeal. 
The  court  made  this  finding  of  fact : 

"The  subsiding  and  falling  and  slipping  away  aforesaid  of  soil  on  the  lands 
of  the  plaintiffs,  and  the  subsiding,  falling,  and  slipping  away  of  the  soil 
mentioned  in  the  complaint,  were  caused  by  or  contributed  to  by  the  acts 
and  excavations  by  the  plaintiffs  and  of  their  predecessors  in  title  on  the  landn 
owned  as  aforesaid  by  the  plaintiffs,  and  by  the  acts  and  excavations  of  the 
plaintiffs  on  said  strip  of  land  called  'Jefferson  Street' " 

The  finding  as  to  the  contributing  cause  is  supported  by  the  evi- 
dence. The  excavations  of  the  plaintiff  had  not  been  such  as  to  result 
in  a  mere  depression  of  the  whole  surface  of  his  lands.  Their  result  was 
to  leave  the  new  exposure  irregular  in  shape.  Contiguous  with  the 
•center  of  Jefferson  street,  to  which  point  the  defendants  had  brought 
their  excavations,  the  plaintiff  had  left  the  surface  of  his  ground  so 
that  its  formation  was  wedge-like  in  shape,  the  evidence  warranting 
the  conclusion  that  the  pyramid  or  wedge  was  some  200  feet  in  width 
and  about  250  feet  from  apex  to  base.  The  physical  condition,  which 
resulted  in  the  leaving  of  this  pyramid,  was  that  the  plaintiff  deprived 
that  part  of  his  land  adjacent  to  his  northern  boundary  at  Jefferson 
street  of  the  full  measure  of  support  by  cohesion  which  it  would  have 
possessed  had  the  lands  been  left  in  their  original. natural  state,  or  had 
the  excavation  resulted  in  a  practically  level  surface. 

It  seems  to  be  settled  that,  so  far  as  lateral  support  of  the  soil  is  con- 
cerned, in  its  natural  state,  without  the  burden  of  buildings  upon  it 
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the  occupant  of  land  may  be  protected  by  injunction  against  excavations 
tending  to  cause  his  Isuid  to  subside  or  slide  away.  Trowbridge  v. 
True,  52  Conn.  190,  52  Am.  Rep.  579.  "The  natural  right  of  support, 
as  between  the  owners  of  contiguous  lands,  exists  in  respect  of  lands 
only,  and  not  in  respect  of  buildings  or  erections  thereon.  Panton  v. 
Holland,  17  Johns.  92  [8  Am.  Dec.  369] ;  Thurston  v.  Hancock,  12 
Mass.  221  [7  Am.  Dec.  57] ;  Humphrey  v.  Boyden,  12  Q.  B.  139." 
Dorrity  v.  Rapp,  72  N.  Y.  307.  The  doctrine  laid  down  by  Rolle 
that  "a  man  who  has  his  land  next  adjoining  to  my  land  cannot  dig 
his  land  so  near  to  my  land  that  thereby  my  land  shall  fall  into  his  pit, 
and  for  this,  if  an  action  were  brought,  it  would  lie"  (2  Rol.  Abr.  Tres. 
1),  has  been  recognized  in  many  cases  and  especially,  in  this  jurisdic- 
tion, in  Lasala  v.  Holbrook,  4  Paige,  169,  25  Am.  Dec.  524,  Hay  v. 
The  Cbhoes  Company,  2  N.  Y,  159,  51  Am.  Dec  279,  and  Farrand  v. 
Marshall,  21  Barb.  409.  The  reason  this  rule  does  not  protect  build- 
ing^ erected  on  the  confines  of  the  land  is  that  one  who  constructs  them 
ought  to  foresee  the  probable  use  by  his  neighbor  of  the  adjoining  land, 
and  by  agreement,  or  the  erection  of  his  buildings  elsewhere,  secure 
himself  against  future  interruption  and  inconvenience.  Thurston  v. 
Hancock,  supra;  Farrand  v.  Marshall,  supra.  The  doctrine  underly- 
ing- this  rule  is  that  the  burden  of  support  attaching  to  surrounding  land 
is  limited  to  the  condition  of  the  surface  in  its  natural  state  unin- 
cumbered by  the -weight  of  buildings;  or,  in  other  words,  if  one  shall 
treat  his  own  land  by  superimposing  upon  it  unnatural  weight,  or  tak- 
ing- away  from  it  cohesive  support,  or  in  any  other  manner  contribute 
to  its  insolidity,  he  may  not  maintain  an  action  against  his  neighbor 
whose  digging  causes  the  land  to  slip  into  the  pit,  unless  the  slide  would 
not  have  resulted  in  the  absence  of  alterations  in  the  natural  surface 
of  the  ground.  In  this  case  the  court  has  found  that  plaintiff's  acts 
contributed  to  the  subsiding  of  his  ground  and  its  being  carried  into 
the  defendant's  pit,  and  from  a  review  of  the  evidence  it  seems  quite  clear 
to  us  that  the  cohesive  force  of  which  it  was  deprived  by  the  removal 
of  lands  to  the  southeast  might  well  have  contributed  to  the  result. 
If  the  plaintiff  wished  to  retain  his  natural  right  of  lateral  support,  he 
should  have  anticipated  the  consequences  of  defendant's  digging  by 
leaving  to  that  portion  of  his  land  at  his  north  line  all  of  its  own  naturd 
support  from  his  side.  The  act  of  depriving  it  of  its  support  should  be 
followed  logically  by  the  same  legal  consequences  as  if  he  had  erected 
a  building  close  to  his  north  line.  In  that  event  the  defendant,  in  the 
absence  of  negligence,  would  not  have  been  liable  for  the  injury  if  the 
excavations  would  not  have  harmed  the  adjacent  lot  in  its  natural  state. 
Lasala  v.  Holbrook,  supra. 

The  views  we  have  expressed  render  it  unnecessary  to  discuss  the 
legal  questions  said  to  be  involved  by  reason  of  the  50-foot  strip,  known 
as  "Jefferson  Street,"  intervening  between  the  lands  of  the  parties,  and 
the  questions  of  ownership  therein  presented  by  the  record. 

The  judgment  should  be  affirmed,  with  costs.    All  concur. 
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TIBRNBY  ▼.  VUNCK, 

(Supreme  Ckrart,  Appellate  Diylsion,  Second  Department    July  28,  1901} 

L  Labob  Law— Bbbakino  of  Soaitoldinq— Lxabujtt  of  Mabtbb. 

Bvldence  that  a  plank  in  a  scaffolding,  fumisbed  tberefor,  had  splits 
in  it,  and  broke  when  an  employ^  stepped  on  It  is  sufficient  to  establish 
liability  of  the  master,  under  Labor  Law  (Laws  1897,  p.  467,  a  415)  U 
18,  19,  Imposing  on  the  master  the  duty  of  furnishing  safe  scaffolding  f5r 
the  use  of  his  servants,  and  providing  that  it  shall  be  so  constructed  as 
to  bear  four  times  the  maximum  weight  required  to  be  placed  on  it  whe& 
in  use. 

Woodward  and  Jenks,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Owen  Tiemey  against  William  L.  Vunck.  From  a  judg- 
ment on  a  verdict  for  plaintiff  and  from  order  denying  a  motion  for  a 
new  trial  made  on  the  minutes,  defendant  appeals.    AJfirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

Hector  M.  Hitchings,  for  appellant 

L.  N.  Wood  (H.  Aaron,  on  the  brief),  for  respondent 

HIRSCHBERG,  P.  J.  The  plaintiff  has  obtained  a  small  verdict  for 
personal  injuries  received  from  the  breaking  of  a  scaffold  on  which  he 
was  working  in  the  defendant's  employment  on  January  16,  1901. 
His  work  was  to  carry  brick  and  mortar  to  masons  who  were  engaged 
in  building  a  chimney  in  the  construction  of  a  Queen  Anne  cottage. 
The  chimney  was  nearly  finished,  the  scaffold  in  question  being  near 
the  top  of  it.  The  scaffold  lacked  one  plank,  and  the  plaintiff  was  di- 
rected to  bring  up  one — he  says,  the  only  one  which  was  left  for  that 
purpose — and  to  pFace  it  upon  the  supports.  He  did  so,  and  then 
stepped  upon  the  plank,  when  it  broke  under  him,  causing  him  to  fall 
some  25  or  30  feet.  The  plank  was  taken  possession  of  by  the  defend- 
ant on  the  day  of  the  accident,  and  was  received  in  evidence  and  ex- 
hibited to  the  jury  on  the  trial.  The  defendant  testified  that  it  was  then 
in  about  the  same  condition  as  when  it  broke,  except  that  it  had  aged 
a  little,  and  the  break  did  not  look  as  fresh  and  bright  as  at  first;  and 
one  of  his  witnesses  (the  one  who  had  directed  the  plaintiff  to  use  the 
plank)  testified  that  he  would  not  consider  a  plank  which  was  split 
through  in  several  places  to  be  a  proper,  safe  plank  to  use  for  scaf- 
folding purposes,  and  admitted  that  the  plank  in  question  was  so  badly 
split  at  the  time  of  the  trial  that  you  could  see  through  it  in  places. 
Another  witness  for  the  defendant  testified  that  he  supposed  the  plank 
was  split  more  at  the  time  of  the  trial  than  at  the  time. of  the  accident, 
and,  while  conceding  that  it  was  not  as  safe  as  it  would  have  been  if  it 
had  no  splits  in  it,  insisted  that  it  was  safe  to  use,  and  "as  good  as  they 
are,  as  a  rule."  Assuming  that  the  burden  rested  on  the  plaintiff  to 
prove  affirmatively  the  cause  of  the  plank's  breaking,  it  cannot  be  said 
that  there  was  not  sufficient  evidence  to  justify  the  conclusion  that  the 
breaking  in  this  instance  was  because  of  its  obviously  unsafe  condition. 
If,  as  the  plaintiff  testified,  he  was  directed  by  the  person  then  ap- 
parently in  charge  of  the  job  to  bring  up  and  place  this  particular  plank 
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in  position,  and  there  was  at  the  time  no  other  one  available,  the  jury 
might  very  well  relieve  him  from  the  imputation  of  contributory  negli- 
gence. 

Under  the  present  state  of  the  law  the  breaking  of  the  plank,  unex- 
plained, would  make  a  prima  facie  case  of  negligence  on  the  part  of  the 
defendant.  McLaughlin  v.  Bidlitz,  60  App.  Div.  518,  64  N.  Y.  Supp. 
193 ;  Walters  v.  Fuller  Company,  74  App.  Div.  388,  77  N.  Y.  Supp. 
681;  Wingert  v.  Krakauer,  76  App.  Div.  34,  78  N.  Y.  Supp.  664; 
Walters  v.  Fuller  Co.,  82  App.  Div.  254,  258,  81  N.  Y.  Supp.  919; 
Johnson  v.  Roach,  83  App.  Div.  351,  82  N.  Y.  Supp.  203 ;  Stewart  v. 
Ferguson,  164  N.  Y.  653,  68  N.  E.  662.  Section  18  of  the  labor  law 
(chapter  415,  p.  467,  Laws  1897)  imposes  upon  the  master  the  duty 
of  furnishing  safe  scaffolding  for  the  use  of  his  servants,  and  section 
19  (page  467),  provides  that  such  scaflFolding  shall  be  so  constructed  as 
to  bear  four  times  the  maximum  weight  required  to  be  placed  thereon 
when  in  use.  Referring  to  these  provisions  of  the  statute  in  the 
case  of  Stewart  v.  Ferguson,  supra,  the  Court  of  Appeals  held  that, 
equally  whether  the  cause  of  the  fall  of  a  scaffold  was  or  was  not  ascer- 
tained, the  law  had  the  effect  (page  555,  164  N.  Y.,  page  663,  58  N.  E.) 
to  "enlarge  the  duty  of  the  master  or  employer  and  extend  it  to  responsi- 
bility for  the  safety  of  the  scaffold  itself,  and  thus  for  the  want  of  care 
in  the  details  of  its  construction."    The  court  further  said : 

"Section  18  is  a  positive  prohibition  laid  upon  the  master  without  exception 
apon  account  of  his  ignorance  or  the  carelessness  of  his  servants.  The  evi- 
dence tended  to  show  that  this  scaffold  was  not  overloaded,  but  was  bearing 
the  weight  usually  required  in  the  performance  of  the  labor  for  which  it  was 
an  appliance.  Prima  facie  It  was  so  constructed  as  to  bear  less  than  one- 
foorth  the  weight  required  by  section  19.  Its  fall,  In  the  absence  of  evidence 
of  other  producing  cause,  points  to  the  omission  of  the  duty  enjoined  by  the 
statute  upon  the  defendant  to  the  plaintiff  in  its  construction,  and  points  to 
it  with  that  reasonable  certainty  which  usually*  tends  to  produce  conviction 
in  the  mind  in  tracing  events  back  to  their  causes,  and  thus  creates  a  pre- 
somptlon.  It  is  circumstantial  evidence,  and  if  it  does  convince  the  Jury  it 
justifies  their  verdict" 

The  brief  of  the  learned  counsel  for  the  appellant  presents  no  allega- 
tion of  error  in  the  charge  of  the  learned  court,  the  point  mainly  con- 
tended for  being  that  no  negligence  on  defendant's  part  had  been  estab- 
lished. The  facts,  however,  seem  clearly  to  establish  a  failure  to  com- 
ply with  the  statutory  requirements,  and  that  such  failure  could  have 
been  avoided  by  the  exercise  of  ordinary  care  in  the  inspection  of  the 
material  which  proved  defective.  It  follows  that  the  judgment  and 
order  should  be  affirmed. 

Judgment  and  order  affirmed,  with  costs.  All  concur,  except 
WOODWARD,  J.,  who  reads  for  reversal,  with  whom  JENKS,  J., 
concurs. 

WOODWARD,  J.  (dissenting).  I  cannot  see  my  way  clear  to  con- 
cur in  the  conclusion  reached  by  my  associates  in  this  court,  nor  in  the 
reasoning  by  which  such  conclusion  is  reached.  The  accident  in  this 
case  occurred  before  the  employer's  liability  act  (chapter  600,  p.  1748, 
Laws  1902),  and  I  am  persuaded  that  under  a  fair  construction  of  the 
labor  law  (chapter  415,  p.  461,  Laws  1897)  the  plaintiff  has  tailed  to 
establish  a  cause  of  action.     Taking  the  plaintiff's  own  story,  he  was 
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employed  by  the  defendant  as  a  mason's  helper,  two  other  men  being 
employed  upon  the  same  work,  which  consisted  at  the  time  of  the  acci- 
dent in  constructing  a  chimney  for  a  Queen  Anne  cottage.  There  is 
no  evidence  in  the  case  that  either  of  the  masons  had  any  authority 
over  the  conduct  of  the  plaintiff,  except  that  one  of  them  assumed  to 
tell  him  what  to  do.  There  is  no  evidence  that  the  plaintiff  owed  any 
duty  of  obedience  to  the  orders  of  this  mason,  or  that  the  latter  had 
any  authority  to  hire  or  discharge  him,  or  that  the  defendant  recognized 
this  mason  as  in  any  manner  representing  him  upon  this  work.  So 
far  as  I  am  able  to  discover,  the  defendant  had  no  special  representative 
upon  this  simple  job  of  constructing  a  chimney.  There  were  two 
masons  and  a  helper,  whose  duty  it  was  to  co-operate  in  completing 
the  work,  with  no  one  of  them  having  any  authority  over  the  other. 
During  the  construction  of  this  chimney  it  had  been  necessary  to  con- 
struct and  reconstruct  a  scaffold,  and  there  is  no  question  here  in  ref- 
erence to  the  manner  of  constructing,  for  the  accident  complained  of 
did  not  result  from  any  fault  in  construction,  but  from  the  breaking  of 
a  plank  13  feet  long,  2  inches  thick,  and  12  inches  wide,  which  was 
being  used  in  one  of  the  reconstructed  scaffolds,  and  which  the  plaintiff 
says  he  was  directed  to  use  by  Howard  Imlay,  the  mason  who  assumed 
to  give  orders.  This  plank  was  in  evidence  in  the  trial  court,  and  no 
one  was  able  to  explain  why  the  same  should  have  broken.  It  ap- 
pears from  the  evidence  that  this  plank,  so  far  as  any  tests  which  were 
suggested  as  being  in  vogue  could  determine,  was  just  such  a  plank 
as  was  in  common  use  for  this  kind  of  work,  and  that  it  was  practic- 
ally a  new  plank,  without  defects  calculated  to  weaken  the  same.  The 
plaintiff  testified  that  he  aided  in  reconstructing  the  scaffold  as  it  be- 
came necessary  from  time  to  time,  and  that  at  about  the  time  of  this 
accident  the  three  men  had  been  engaged  in  constructing  a  secondary 
platform  to  enable  the  masons  to  reach  the  top  of  the  chimney ;  that  he 
had  been  directed  by  Imlay  to  make  use  of  the  particular  plank  which 
subsequently  broke,  and  that  he  had  picked  the  same  up  from  the 
ground,  and  handed  it  up  to  the  masons  above  him,  who  placed  it  in 
position;  that  when  he  stepped  upon  the  plank  it  broke,  and  he  fell 
to  the  ground. 

Where  is  the  negligence  of  the  master  in  this  case?  No  scaffolding 
or  other  mechanical  contrivance  broke  or  fell,  if  we  assume  that  under 
the  provisions  of  section  18  of  the  labor  law  (Laws  1897,  p.  467,  c. 
415)  it  was  the  duty  of  the  master  to  construct  and  reconstruct  a  safe 
scaffolding.  A  plank  which  had  every  appearance  of  being  sound, 
and  which  even  the  investigation  of  the  trial  failed  to  show  was  de- 
fective in  any  particular  which  could  have  been  discovered  by  the  exer- 
cise of  any  reasonable  care  on  the  part  of  the  master,  broke,  and  the 
plaintiff  was  injured;  but  something  more  than  this  is  necessary  to 
establish  negligence.  The  duty  of  the  master  to  use  reasonable  care 
to  furnish  safe  materials  and  appliances  does  not  require  that  he  should 
subject  every  plank,  every  stick  of  timber,  every  bolt,  and  every  nail 
to  an  actual  test  under  a  given  strain.  This  duty  is  satisfied  by  taking 
the  degree  of  care  which  a  reasonably  pnident  man  would,  or  should 
use  to  protect  his  own  life  and  limb  under  the  same  circumstances, 
and  the  evidence  in  this  case  is  that  the  plank  which  was  furnished,  and 
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which  the  plaintiflF  himself,  with  several  years  of  experience  in  similar 
work,  handled,  was  just  such  a  plank  as  would  be  used  by  any  one 
of  the  witnesses  called ;  and  that  it  did  not  disclose,  even  after  the  break, 
any  latent  defects  which  a  reasonable  inspection  would  have  disclosed 
to  the  master.  Indeed,  it  appears  to  have  been  conceded  that  this 
plank,  under  the  careful  scrutiny  which  it  subsequently  underwent, 
failed  to  disclose  a  condition  which  accounted  for  its  breaking;  and  the 
plaintiff,  having  himself  handled  the  plank,  and  assisted  in  placing  it  up- 
on the  platform,  was  in  as  good  a  position  as  any  one  to  discover  the 
defects  if  they  existed. 

Unless,  therefore,  there  was  a  duty  resting  on  the  master  to  fur- 
nish a  scaffolding  which  was  absolutely  safe  in  all  its  details  under  all 
circumstances,  it  is  diflScult  to  see  wherein  the  master  has  failed  in  any 
duty  which  he  owed  to  the  plaintiff.  Section  18  of  the  labor  law 
changes  the  common-law  rule  to  some  extent,  and  it  is,  perhaps,  too 
late  to  suggest  the  proper  construction,  limiting  it  to  the  exact  language 
used,  and  making  no  greater  change  than  its  language  requires.  Rosin 
V.  Lidgerwood  Manufacturing  Co.,  89  App.  Div.  245,  247,  86  N.  Y. 
Supp.  49,  and  authorities  there  cited.     This  section  provides : 

**A  person  employing  or  directing  another  to  perform  labor  of  any  kind  in 
the  erection,  repairing,  altering  or  painting  of  a  house,  building  or  structure 
shall  not  furnish  or  erect,  or  cause  to  be  furnished  or  erected  for  the  per- 
formance of  such  labor,  scaffolding,  hoists,  stays,  ladders  or  other  mechan- 
ical contrivances  which  are  unsafe,  unsuitable  or  improper,  and  which  are 
not  so  constructed,  placed  and  operated  as  to  give  proper  protection  to  the 
life  and  limb  of  a  person  so  employed  or  engaged.'* 

Does  this  contemplate  anything  more  than  that  where  the  master 
undertakes  to  furnish  a  scaffolding,  or  where  it  is  his  duty  to  furnish  a 
scafTolding,  he  shall  use  reasonable  care  to  see  that  the  same  is  safe? 
Is  there  any  duty  resting  upon  him  to  make  it  absolutely  safe,  regard- 
less of  defects  in  materials  which  he  could  not  discover  by  the  exercise 
of  any  reasonable  degree  of  care?  I  think  the  law  is  not  to  be  con- 
strued as  requiring  more  than  this,  for  it  is  not  to  be  presumed  that 
the  Legislature  intended  to  deny  the  equal  protection  of  equal  laws 
to  any  citizens  of  this  state,  and  reasonable  care  is  all  the  law  has  a  right 
to  exact  of  any  one  in  his  ordinary  relations  with  his  fellow  men,  hav- 
ing in  mind  the  obligation  to  use  care  commensurate  with  the  dangers 
to  be  anticipated  from  a  failure  to  perform  the  duty.  If  the  duty  is 
that  of  reasonable  care,  can  it  be  that  when  the  master  has  provided 
materials  which  are  safe,  so  far  as  any  inspection  of  them  which  is 
reasonable  and  practicable  will  disclose,  fit  and  proper  for  the  con- 
struction of  a  scaffolding,  and  it  becomes  necessary,  in  the  course  of 
the  work,  to  reconstruct  that  scaffolding,  that  the  master  owes  the  duty 
not  only  of  properly  reconstructing  such  scaffolding,  but  of  guarantying 
that  every  plank  will  hold  all  of  the  weight  which  may  be  put  upon  it? 
There  is  nothing  in  the  statute  which  requires  every  plank  to  be  abso- 
lutely safe.  The  requirement  is  that  the  master  "shall  not  furnish  or 
erect,  or  cause  to  be  furnished  or  erected,  for  the  performance  of  such 
labor,  scaffolding,  hoists,  stays,  ladders,  or  other  mechanical  contriv- 
ances which  are  unsafe,  unsuitable,  or  improper" ;  and  the  evidence  in 
this  case,  aside  from  the  fact  that  this  plank  did  break,  fails  to  show  that 
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the  defendant  did  "furnish  or  erect,  or  cause  to  be  furnished  or  erected,** 
any  unsafe  scaffolding.  The  scaffolding  as  a  whole  was  perfectly  safe. 
The  single  plank  which  broke,  so  far  as  could  be  discovered  by  any- 
thing short  of  an  actual  test,  was  a  safe  and  suitable  plank  for  the  pur- 
pose, and  it  seems  to  me  that  there  was  no  ground  of  negligence  estab- 
lished. 


(97  App.  Div.  120.) 

CAMARDBLLA  V.  HOLMES  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department    July  28,  1904.) 

1.  Building  Contbacts— Conbtbttction. 

Where  a  contract  for  the  excavation  and  refilling  of  a  sewer  trench 
provided  that  plaintiff  should  furnish  all  "labor  and  tools"  and  excavate 
the  trench  to  the  depth  required,  and  that  defendants  should  furnish  all 
"suitable  and  proper  material,"  coal  used  to  generate  power  In  plaintiff's 
engine,  used  In  the  work  of  excavation,  was  within  the  term  "labor  and 
tools,"  rather  than  the  term  "materials,"  and  hence  plaintiff  was  liable 
to  furnish  the  same. 

2.  Same— Pabol  Evidence— Intent. 

Where,  on  an  issue  as  to  whether  coal  used  In  an  engine  in  the  work 
of  digging  a  trench  was  labor  and  tools,  within  the  contract,  which  were 
to  be  furnished  by  plaintiff,  or  materials,  which  were  to  be  furnished  by 
defendant,  plaintiff  was  permitted  to  testify  as  to  what  he  was  directed 
to  figure  on,  in  determining  the  contract  price,  etc.,  he  was  not  entitled 
to  testify  as  to  his  undisclosed  Intention  not  to  consider  the  cost  of  the 
coal  in  determining  such  price. 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Second  Dis- 
trict. 

Action  by  James  Camardella,  doing  business  under  the  name  of  the 
Atlantic  Construction  Company,  against  James  H.  Holmes  and  another. 
From  a  Municipal  Court  judgment  dismissing  the  complaint,  plaintiff 
appeals.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ- 

Frederick  W.  Sparks,  for  appellant. 
Charles  I.  McBumey,  for  respondents. 

JENKS,  J.  The  parties  made  a  contract  in  writing  whereby  the 
plaintiff  agreed,  for  the  sum  of  $11.60  per  lineal  foot,  "to  excavate 
and  to  refill  a  trench  for  use  in  the  construction  of  a  sewer,"  and  "to 
furnish  all  labor  and  tools,  and  excavate  a  trench  to  the  depth  re- 
quired for  a  solid  foundation,  estimated,"  etc.,  and  "to  protect  and 
erect  within  said  trench  all  the  required  sheeting,  bracing,  bridging  and 
foundation  planking,  and  leave  said  sheeting  within  the  trench."  The 
defendants  agreed  to  "furnish  all  suitable  and  proper  material  and 
deliver  same,  as  required,  along  the  line  of  work,  to  be  used  *  *  * 
in  excavating  and  refilling  a  trench."  The  sole  question  presented 
is,  which  of  the  parties  is  to  pay  for  the  coal  used  to  generate  the 
power  in  the  plaintiff's  engine,  used  by  him  in  the  work  of  excavation. 
There  is  no  provision  in  the  agreement,  other  than  those  set  forth,  that 
has  any  bearing  upon  the  subject,  and  hence  the  determination  of  the 
question  depends  upon  a  decision  whether  such  coal  is  within  the  ex- 
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pression  "labor  and  tools,"  which  the  plaintiff  is  to  furnish,  or  within 
"proper  and  suitable  material,"  which  the  defendants  are  to  provide. 
As  between  the  two,  I  am  clear  that  the  engine  falls  within  the  pur- 
view of  labor  and  tools.  The  plaintiff  was  to  do  the  work,  but  the  in- 
strumentalities thereof  are  not  specified.  The  engine  belongs  to  him, 
and  is  used  by  him  in  the  work,  which  is  labor.  Power  must  be  sup- 
plied to  it,  that  it  may  do  the  work,  and  coal  supplies  this  power.  If 
the  plaintiff  furnished  the  man  who  dug  with  the  spade,  he  would  fur- 
nish labor.  The  principle  is  the  same  if  he  furnishes  the  power  that 
works  the  engine.  A  tool  is  a  mechanical  implement — any  implement 
used  by  a  craftsman  or  laborer  at  his  work.  Cent.  Diet  It  is  not  re- 
quired to  give  to  the  word  a  strict  technical  meaning  in  this  instance. 
Coal  is  certainly  not  a  material,  within  the  meaning  of  the  phrase  in 
this  agreement.  Of  course,  it  is  material  as  distinguished  of  matter. 
It  is  physical,  not  spiritual.  The  material  referred  to  in  the  agreement 
is  that  of  which  the  "sheeting,  bracing,  bridging,  foundation  plank- 
ing," and  the  like  may  be  made.  As  between  the  two  clauses,  I  have 
no  hesitation  in  assigning  coal  to  "labor  and  tools,"  rather  than  to  the 
material. 

The  learned  counsel  for  the  appellant  insists  that  he  was  entitled  to 
offer  parol  evidence.  The  plaintiff  was  not  permitted  to  state  whether, 
in  figuring  on  the  price  or  in  naming  the  price,  he  took  expense  of  coal 
into  consideration.  But  there  is  no  reason  why  he  should  have 
testified  to  his  mental  processes.  He  was  permitted  to  testify  that' he 
asked  one  of  the  defendants,  "What  do  you  want  me  to  figure  on?" 
and  that  Mr.  Holmes  replied,  "I  only  want  you  to  figure  on  supplying 
the  labor  and  tools,  and  we  will  supply  all  the  materials  along  the  job." 
It  seems  to  me  that  the  appellant  obtained  all  that  he  was  entitled  to. 
When  we  examine  this  testimony,  it  is  nothing  more  than  a  reiteration 
of  the  terms  of  the  contract  itself,  and  throws  no  light  whatever  upon 
the  written  words.  It  is  not  a  question  of  what  the  plaintiff,  apart, 
thought,  or,  apart,  took  or  did  not  take  into  consideration,  but  what  the 
parties  agreed  upon  when  their  minds  met  in  the  contract. 

There  seems  to  have  been  a  practical  construction  of  the  contract. 
The  plaintiff  testifies  that  subsequent  to  the  signing  of  the  contract  he 
had  no  conversation  in  reference  to  the  defendants  paying  for  coal; 
that  he  did  not  bring  up  the  question  whether  Mr.  Holmes  should  pay 
him  for  the  coal,  but  that,  after  the  lapse  of  some  months,  he  said  to 
the  defendant : 

*'  'Mr.  Holmes,  under  this  contract,  I  do  not  see  why  I  should  pay  for  coal.' 
And  Mr.  Holmes  replied :  *Well,  I  don't  know.  I  should  think  you  ought  to.' 
I  said:  *I  don't  know,  you  see,  how  I  am  getting  out  of  the  contract,  and 
tberefore  I  think  I  ought  not  to  pay  for  coal.' " 

The  plaintiff  had  bought  and  paid  for  the  coal  without  question  or 
demur  for  some  months,  and  it  would  seem  that  his  protest  was  due 
to  the  discovery  that  the  contract  was  not  as  profitable  as  he  had  ex- 
pected. 

I  think  that  the  judgment  should  be  affirmed,  with  costs.    All  concur. 
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(97  App.  Div.  82.) 

SWEET  ▼.  CITY  OF  POUGHKBBPSia 

(Supreme  Court,  Appellate  Division,  Second  Department.    July  28,  1904.) 

1.  MUNIGIPAIj  CoBPOBATIONS—StBEETS— EXTBATERBITOBIAL   OBSTKUCTIONft—lR- 

JUBIES  TO  TbAVELEBS. 

Plaintiff  was  driving  In  a  city,  and  In  turning  a  comer,  while  follow- 
ing the  highway,  his  wagon  came  in  contact  with  a  stump  standing  six 
inches  outside  the  highway  line.  There  was  no  mark  to  indicate  the  line 
of  the  street,  and  it  was  shown  that  the  public  had  turned  in  on  tbe  pri- 
vate premises  inside  the  stump,  and  had  made  a  beaten  path  across  the 
corner.  Plaintiff,  however,  was  driving  in  the  highway,  as  he  supposed, 
but  one  of  his  wagon  wheels  struck  the  stump,  causing  him  to  be  thrown 
out  and  injured.  Held  that,  since  there  was  nothing  to  indicate  to  plain- 
tiff the  lines  of  the  highway,  the  city  was  liable  for  failure  to  guard  sucb 
defect 

2.  Same— Notice. 

Where  there  was  evidence  that  the  streets  In  the  vicinity  of  an  obstmc^ 
tion  were  largely  used,  and  that  the  obstruction  had  remained  for  a  loo^ 
time,  though  more  or  less  guarded  by  a  telephone  nole  and  a  po«t  up  to 
within  a  few  weeks  of  plaintiff's  injury  by  reason  thereof^  whether  tbe 
city  had  notice  of  the  obstruction  was  for  the  Jury. 

&  AAMB— COHTUBUVOBT    NEOIiTGENCB. 

Plaintiff  was  injured  by  an  obstruction  in  a  street  while  driving  a  team. 
The  night  was  dark,  and  an  electric  light  located  150  feet  away  did  not 
throw  light  enough  so  that  the  obstruction  could  be  seen,  and  plaintiff, 
while  driving  at  an  ordinary  trot,  with  bis  team  under  control,  was  in- 
.  jured.  Held  not  to  show  that  plaintiff  was  guilty  of  contributory  negli- 
gence. 

Appeal  from  Dutchess  County  Court 

Action  by  Pedro  Sweet  against  the  city  of  Poughkeepsie.  'From  a 
judgment  in  favor  of  plaintiff,  and  from  an  order  denying  a  motion  for 
a  new  trial  on  the  minutes,  defendant  appeals.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  /.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ, 

Martin  Heemiance,  for  appellant. 
Charles  Morschauser,  for  respondent. 

WOODWARD,  J.  Upon  a  former  appeal  in  this  case  (75  App. 
Div.  274,  276,  78  N.  Y.  Supp.  60)  the  rule  laid  down  in  the  case  of 
Jewhurst  v.  City  of  Syracuse,  108  N.  Y.  303,  15  N.  E.  409,  that  ob- 
structions or  excavations  near  to  the  boundaries  of  streets  or  high- 
ways, and  separated  therefrom  by  no  visible  mark  which  may  aid 
the  traveler  within  the  public  highways,  may  charge  a  municipality 
with  liability  for  neglecting  to  guard  against  accidents,  was  recog- 
nized, but  the  case  was  distinguished  on  the  ground  that  the  evidence 
tended  to  show  that  the  accident  to  the  plaintiff  resulted  from  the  latter 
attempting  to  drive  across  private  property  by  way  of  a  beaten  path 
which  had  been  pennitted  to  be  made  by  the  owner  of  the  said  prem- 
ises. The  case,  as  it  is  now  before  us,  contains  evidence  that  the  plain- 
tiff was  driving  through  Smith  and  Cottage  streets,  in  the  city  of 
Poughkeepsie,  and  that  in  turning  from  Smith  street  into  Cottage 
street,  following  the  highway,  his  wagon  came  in  contact  with  a  stump 
standing  six  inches  outside  of  the  highway  line,  but  with  no  mark  to 
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indicate  the  line  of  tlie  street,  and  that  he  was  thrown  out  and  injured. 
The  photographs  in  evidence  show  that  at  the  comer  of  the  street 
where  the  trolley  tracks  approached  closely  to  the  comer,  the  public 
had  turned  in  upon  the  private  premises  west  of  the  stump  in  question, 
and  had  made  a  beaten  path  across  the  corner,  instead  of  following 
the  true  lines  of  the  highway;  and  it  was  upon  the  theory  that  the  plain- 
tiff had  attempted  to  make  use  of  this  private  way  that  the  case  was 
previously  reversed.  But  it  now  appears  from  the  evidence  that  the 
plaintiff  was  driving  in  the  highway,  as  he  supposed,  and  that  one  of 
the  wheels  of  his  wagon  reached  over  the  line  of  the  highway  suffi- 
ciently to  hit  the  stump,  which  was  outside  of  the  true  lines  of  the 
street  six  inches ;  and,  if  this  was  the  true  situation,  and  the  evidence 
justifies  such  a  conclusion,  then  the  defendant  owed  the  duty  of  using 
reasonable  care  to  protect  the  plaintiff  from  this  danger,  under  the 
authority  above  dted,  provided  it  had  notice  of  the  danger.  Upon  this 
latter  point  we  think  the  evidence  is  sufficient  to  support  the  judgment. 
There  was  evidence  that  the  streets  in  that  vicinity  were  largely  used, 
and  that  this  stump  had  remained  exposed  in  this  manner  for  a  long 
time,  although  it  was  shown  that  it  had  been  guarded  more  or  less 
by  a  telephone  pole  and  a  post  up  to  within  a  few  weeks  of  the  hap- 
pening of  the  accident  We  think,  however,  in  view  of  all  the  circum- 
stances, that  it  was  a  question  for  the  jury,  and  their  determination 
ought  not  to  be  disturbed.  The  evidence  discloses  that  the  plaintiff 
was  driving  a  team,  with  a  quantity  of  groceries  and  provisions  on 
his  wagon ;  that  the  night  was  dark ;  and  that  the  electric  light,  some- 
thing like  150  feet  away,  did  not  throw  light  enough  so  that  the  stump 
could  be  seen;  and  that  the  plaintiff,  while  driving  upon  an  ordinary 
trot,  with  his  team  wdl  in  hand,  came  in  contact  with  this  stump, 
and  was  injured,  being  picked  up  unconscious  after  the  accident.  The 
inference  of  reasonable  care  may  be  gathered  from  the  facts  disclosed 
by  the  evidence,  and  this  satisfies  the  requirements  of  the  law. 

We  think  the  objection  that  the  judgment  is  larger  than  the  amount 
of  the  claim  as  originally  filed,  under  the  provisions  of  the  statute,  is 
without  substantial  merit,  and  that  it  ought  not  to  be  allowed  to  defeat 
the  plaintiff's  recovery.  Eggleston  v.  Town  of  Chautauqua,  90  App. 
Div.  314,  317,  86  N.  Y.  Supp.  279,  and  authority  there  cited. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs.    All  concur. 


(97  App.  Div.  37.) 

WILSON  v.  BROOKLYN  HOMEOPATHIC  HOSPITAL. 

(Supreme  Ck)nrt,  Appellate  DiyisioD,  Second  Department    July  28,  1904.) 

1.  HosprrALA— Ghabitablv   iNSTrrimoNa—NEGLiGBNCB— Liability. 

Where  a  hospital  was  a  public  charitable  institution,  it  was  not  liable 
for  negligence  of  a  surgeon  in  operating  on  a  patient,  who  paid  only  for 
board  and  attendance,  and  not  for  the  surgeon's  services,  in  the  absence 
of  proof  that  the  hospital  failed  to  exercise  reasonable  care  in  the  selec- 
tion or  employment  of  the  surgeon. 

^  1.  See  Charities,  vol.  9,  Cent.  Dig.  §  103. 
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2.   Sauk— SUPEBINTBNDENT'S    AXTTHOBITY. 

Where  the  superintendent  of  a  public  charitable  hospital  had  no  au- 
thority to  contract  on  its  behalf  to  furnish  surgeon's  services  to  a  patleiit, 
the  hospital  was  not  liable  for  the  negligence  of  a  surgeon  in  treating  a 
patient,  though  the  superintendent  agreed  that  the  price  charged  the 
patient  for  board  and  attendance  included  compensation  for  surgical  at- 
tendance and  treatment. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Alexander  Wilson  against  the  Brooklyn  Homeopathic  Hos- 
pital. From  a  judgment  in  favor  of  defendant  dismissing  the  com- 
plaint at  the  close  of  all  the  evidence,  plaintiff  appeals.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT.  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

T.  J.  Bennett,  for  appellant. 
Norman  S.  Dike,  for  respondent. 

WILLARD  BARTLETT,  J.  This  is  an  action  to  recover  damages 
for  the  breach  of  an  express  contract  on  the  part  of  the  defendant 
^*to  properly  attend  the  plaintiff  to  cure  him  of  the  result  of  an  ac- 
cident from  which  he  then  suffered  [a  broken  leg]  for  compensation 
to  be  paid  therefor."  The  defendant  was  at  the  time  of  the  alleged 
contract  a  domestic  corporation  existing  as  a  public  charitable  insti- 
tution operating  as  a  hospital  in  the  borough  of  Brooklyn.  In  con- 
ducting its  hospital,  therefore,  it  was  not  liable  for  negligence  in  (^crat- 
ing upon  a  patient  who  paid  only  for  board  and  attendance,  and  not 
for  the  surgeon's  services,  in  the  absence  of  proof  that  it  had  failed 
to  exercise  reasonable  care  and  diligence  in  th^  selection  and  employ- 
ment of  the  surgeon,  Collins  v.  N.  Y.  Post  Graduate  Medical  School, 
69  App.  Div.  63,  69  N.  Y.  Supp.  lOG.  The  plaintiff,  however,  sought 
to  bring  his  case  within  the  doctrine  of  Ward  v.  Saint  Vincent's  Hos- 
pital, 39  App.  Div.  624,  67  N.  Y.  Supp.  784;  Id.,  66  App.  Div.  64,  72 
N.  Y.  Supp.  587;  Id.,  78  App.  Div.  317,  79  N.  Y.  Supp.  1004— in 
which  it  was  held  on  the  first  appeal  that  a  charitable  hospital  might 
be  liable  for  the  breach  of  an  express  contract  to  furnish  a  patient  a 
skilled,  competent,  and  trained  nurse,  where  the  evidence  sufficed  to 
establish  the  existence  of  such  a  contract.  In  that  case  it  appeared 
that  the  contract  was  made  by  a  person  who  was  characterized  by 
Mr.  Justice  Barrett  in  that  opinion  as  undoubtedly  the  authorized  agent 
of  the  corporation.  The  contract  was  declared  to  be  entirely  reasonable, 
and  clearly  within  the  scope  of  the  authority  of  the  sister  who  made 
it ;  the  reaJ  question  being  relative  to  the  alleged  breach.  In  the  pres- 
ent case  the  plaintiff's  wife  paid  to  the  defendant  $5  for  the  removal 
of  the  patient  to  the  hospital  by  the  ambulance  and  $20  a  week  for  his 
room  and  board.  There  was  an  attempt  to  prove  that  this  payment 
was  also  intended  to  include  compensation  for  the  surgical  attendance 
and  treatment  which  the  plaintiff  received.  The  agreement  was  wholly 
oral,  and  appears  to  have  been  made  between  the  plaintiff's  wife  and 
the  superintendent  of  the  hospital.  In  her  statement  of  the  ccMiversa- 
tion  given  upon  her  direct  examination  she  said  nothing  about  surgical 
treatment.  Upon  being  recalled  the  next  day,  she  testified  that  the  per- 
son with  whom  she  had  the  conversation  told  her  that  surgical  treat- 
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ment  was  included  in  the  expense  of  rcx>m  and  board.  The  superin- 
tendent denied  having  made  any  such  statement.  Nevertheless,  there 
might  have  been  a  question  for  the  jury  on  this  branch  of  the  ease, 
if  it  had  not  been  made  clearly  to  appear  that  the  superintendent  had 
no  authority  whatever  to  make  any  contract  in  behalf  of  the  hospital 
to  receive  compensation  for  the  services  of  the  surgeons  or  physicians 
in  its  employ.  There  was  an  utter  absence,  therefore,  of  the  evidence 
which  existed  in  the  case  of  Ward  v.  Saint  Vincent's  Hospital,  supra, 
to  the  effect  that  the  person  alleged  to  have  made  the  contract  was 
"its  undoubtedly  authorized  agent.  Apart  from  the  foregoing  consid- 
eration it  is  to  be  observed  that  no  exception  was  taken  to  the  granting 
of  the  motion  to  dismiss  the  complaint,  or  to  the  denial  of  the  plaintiff's 
motion  to  go  to  the  jury  upon  the  questions  involved,  nor  was  any  mo- 
tion made  for  a  new  triak  Under  these  circimistances,  the  effective 
appeal  being  from  tlie  judgment  only,  the  record  really  presents  noth- 
ing which  would,  in  any  event,  justify  a  reversal.  See  Collier  v.  Col-. 
lins,  17^  N.  Y.  99,  64  N.  E.  787. 
I  advise  an  affirmance  of  the  judgment. 

Judgment  affirmed,  with  costs.    All  concur. 

(97  App.  Dlv.  19.) 

BURKE  Y.   FRENKBU 

(Supreme  Court,  Appellate  Division,  Second  Department    July  28,  1904.) 

t  Ybntts— Motions  to  Chanob— Ajtpidavit  of  Residbnce—Sufficienct. 

An  affidavit  in  opposition  to  a  motion  for  a  change  of  venue,  stating 
that  affiant  resides  at  a  certain  place  In  the  county,  does  not  establish  a 
residence  within  the  county  at  the  time  of  the  commencement  of  the  ac- 
tion, within  Code  Civ.  Proc.  §  984,  providing  for  the  trial  of  actions  in 
the  county  "in  which  one  of  the  parties  resided  at  the  time  of  the  com- 
menceident  thereof." 

Z  Saue. 

An  affidavit  for  a  change  of  venue  stating  that  at  the  time  when  it 
was  verified  affiant  was  a  resident  of  a  certain  city  does  not  establish 
residence  at  the  time  of  the  commencement  of  the  action,  within  Code 
Civ.  Proc.  S  984,  providing  for  the  trial  of  actions  In  the  county  "in  which 
one  of  the  parties  resided  at  the  commencement  thereof." 

3.  8ake—Nonbe8identb— Designation  of  County. 

Where  there  is  no  evidence  before  the  court  on  motion  for  change  of 
venue  that  either  of  the  parties  resided  In  the  state  at  the  time  of  the 
commencement  of  the  action,  the  action,  under  the  express  provision  of 
Code  Civ.  Proc.  S  984,  is  triable  In  the  county  which  plaintiff  designates 
in  the  title  of  the  complaint 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Margaret  Burke  against  Louis  Frenkel,  impleaded  with 
others.  From  an  order  denying  a  motion  to  change  the  place  of  trial, 
defendant  appeals.    Affirmed. 

See  88  N.  Y.  Supp.  517. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD-, 
WARD,  JENKS,  and  HOOKER,  JJ. 

John  Patterson,  for  appellant. 

Frederick  W.  Sparks,  for  respondent 
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HIRSCHBERG,  P.  J.  The  motion  was  based  solely  upon  the 
ground  that  the  county  of  New  York  was  the  proper  county  for  the 
trial  of  the  action,  pursuant  to  section  984  of  the  Code  of  Civil  Pro- 
cedure, which  provides  that  such  trial  must  be  had  in  the  county  in 
which  one  of  the  parties  resided  at  the  time  of  its  commencement 
The  defendant's  affidavit  alleges  that  at  the  time  of  the  occurrence  from 
which  the  action  arose,  viz.,  September  15,  1903,  the  plaintiff  was  a 
resident  of  Chicago,  in  the  state  of  Illinois.  The  action  was  commenced 
on  January  20,  1904.  The  plaintiff,  in  opposition  to  the  motion,  sub- 
mitted her  affidavit,  verified  February  13,  1904,  stating  that  she  resides 
at  No.  336  Gates  avenue,  in  the  borough  of  Brooklyn.  There  was  no 
evidence  offered  tending  to  show  that  she  resided  in  the  county  of  Kings 
at  the  time  of  the  commencement  of  the  action,  and  her  affidavit  must 
be  deemed  insufficient  for  the  purpose  of  establishing  that  fact  Rad- 
ney  v.  Hutchinson,  60  N.  Y.  St.  Rep.  420,  21  N.  Y.  Supp.  642.  The 
affidavit  of  the  defendant,  however,  is  equally  and  similarly  defective. 
It  is  verified  February  19,  1904,  and  merely  alleges  that  at  that  time 
he  was  a  resident  of  the  city  of  New  York.  There  being  no  evidence 
before  the  court  that  either  of  the  parties  resided  in  the  state  at  the 
time  of  the  commencement  of  the  action,  the  plaintiff  might  be  regard- 
ed as  entitled  to  designate  any  county  for  the  purpose  of  the  trial, 
under  the  section  of  the  Code  cited,  and  the  order  should  therefore  be 
affirmed. 

Order  affirmed,  with  $10  costs  and  disbursements.    All  concur. 

(97  App.  Dlv.  189.) 

DURKIN  et  al.  v.  PATEN. 

(Supreme  Court,  Appellate  Division,  Second  Department    July  28,  1904.) 

1.  Municipal  Goubt—Jubibdigtioit— Judgment  by  Default— Attaohicent. 

Under  Municipal  Ck)urt  Act  (Laws  1902,  p.  1519,  c.  580)  §  91,  requiring 
the  court  to  hear  the  action  where  summons  Is  not  personally  serred  and 
defendant  has  not  appeared  but  his  property  has  been  attached  by  virtue 
of  a  writ  not  vacated,  the  court  has  no  jurisdiction  to  enter  judgment  by 
default  where  the  summons  was  not'  personally  served  and  defendant 
appeared  specially  and  moved  to  vacate  the  attachment,  which  was  un- 
warranted, and  based  upon  Insufficient  proof. 

2.  Attachment— AFFiDAvrr—SuFFiciENCY. 

Affidavits  stating  that  the  defendant  had  been  away  from  his  place  of 
business  for  some  weeks;  had  offered  to  sell  a  horse  and  rig  to  affiant 
at  a  figure  which  was  not  disclosed;  that  he  was.  sending  a  horse  and 
carriage  into  the  country  for  sale;  liiat  a  few  months  previous  a  check 
which  he  gave  plaintiffs  to  apply  on  account  was  returned  unpaid  by  a 
bank,  but  falling  to  state  the  reason  for  the  bank's  refusal  to  pay;  that 
defendant  was  Indebted  to  a  number  of  creditors;  that  there  were  chat- 
tel mortgages  on  file  against  him,  and  that  his  debts  were  more  than  his 
visible  assets — were  not  sufficient  to  show  that  defendant  was  about  to 
dispose  of  his  property  with  intent  to  defeat  or  defraud  bis  creditors^  so 
as  to  warrant  an  attachment 
8.  Same— BUBDEN  of  Pboof. 

The  burden  of  proof  of  the  intent  on  the  part  of  defendant  to  cheat  or 
defraud  creditors  is  on  the  party  applying  for  a  writ  of  attachment,  and 
circumstances  which  may  create  a  strong  suspicion,  but  which  yet  fall 
short  of  prima  facie  proof,  are  insufficient 
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Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  First  District, 
Action  by  Patrick  Durkin  and  another  against  William  W.  Paten. 
From  a  judgment  for  plaintiffs,  and  from  an  order  denying  a  motion  to 
vacate  an  attachment,  defendant  appeals.    Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

Francis  B.  Mullin,  for  appellant 
George  Parr,  for  respondents. 

HOOKER,  J,  Like  Mohlman  Co.  v.  Landwehr,  87  App.  Div.  83,  83 
N,  Y.  Supp.  1073,  judgment  viras  entered  in  this  case  by  default,  pur- 
suant to  provisions  of  section  91  of  the  Municipal  Court  Act  (Laws 
1902,  p.  1519,  c.  580).  The  defendant  was  not  personally  served  with 
process,  and  plaintiffs  sought  to  confer  jurisdiction  in  the  Municipal 
Court  to  render  judgment  by  procuring  and  levying  an  attachment  on 
personal  property  of  the  defendant.  The  defendant  appeared  specially 
by  his  attorney,  and  upon  aflSdavits  moved  to  vacate  liie  order  of  at- 
tachment. This  motion  was  denied,  and  plaintiffs,  proving  their  case, 
took  judgment  by  default.  The  defendant  appeals  from  the  judgment 
and  from  the  order  denying  his  motion  to  vacate  the  attachment. 

If  the  attachment  was  unwarranted,  and  was  based  upon  insufficient 
proof,  it  must  fall,  and  the  judgment  with  it;  for,  in  the  absence  of  the 
attadiment,  the  court  acquired  no  jurisdiction.  Mohlman  Co.  v.  Land- 
wehr, supra;  Kingsford  v.  Butler,  71  Huii,  698,  24  N.  Y.  Supp.  1094. 
The  attachment  was  granted  on  the  ground  that  the  defendant  was 
about  to  dispose  of  his  property  with  intent  to  cheat  and  defraud 
his  creditors.  None  of  the  facts  disclosed  by  the  afiiclavits  which  the 
plaintiffs  read  on  their  ex  parte  application  for  the  attachment,  nor 
the  affidavits  they  read  in  opposition  to  the  motion  to  vacate,  are  of  any 
force  on  the  question  involved.  Assuming  that  all  of  the  disputed  ques- 
tions of  fact  at  issue  upon  the  motion  to  vacate  the  attachment  are  re- 
solved in  plaintiffs'  favor,  nothing  more  appears  than  that  the  defend- 
ant had  been  away  from  his  place  of  business  somewhat  for  a  few 
weeks  prior  to  the  attachment ;  that  he  had  offered  to  sell  a  horse  and 
rig  to  one  of  the  affiants,  but  the  figure  at  which  the  sale  was  offered  is 
not  disclosed;  had  it  been  shown  that  the  offer  had  been  made  for  a 
figure  far  less  than  the  fair  value  of  the  articles,  that  might,  perhaps, 
have  been  a  badge  of  fraudulent  intent,  but  the  figure  is  carefully  con- 
cealed ;  that  the  defendant  was  sending  a  horse  and  carriage  into  the 
country  for  sale ;  that  three  months  before  the  attachment  a  check  de- 
fendant gave  plaintiffs  to  apply  on  account  was  returned  unpaid  by  the 
bank,  but  the  reason  for  the  bank's  refusal  to  pay  is  not  shown ;  that  the 
defendant  is  indebted  to  a  number  of  creditors ;  that  there  are  on  file 
chattel  mortgages,  in  whidi  he  appears  to  have  been  named  as  the 
mortgagor ;  and  that  his  debts  are  perhaps  more  than  his  visible  assets. 
Much  of  this  matter  is  nothing  more  than  conclusions  of  the  s^ffiants, 
averred  as  statements  of  fact,  while  much  of  the  rest  is  the  statement  of 
the  plaintiff  Ryan  as  to  what  he  was  told  by  defendant's  landlord,  who, 
he  says,  refused  to  make  an  affidavit.  None  of  these  facts  point  with 
any  degree  of  clearness  to  defendant's  intention  to  dispose  of  his  prop- 
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erty  with  intent  to  cheat  or  defraud  his  creditors,  "The  burden  of 
proving  a  fraudulent  intent  is  for  the  party  applying  for  the  writ,  and 
circumstances  which  may  create  a  strong  suspicion,  but  yet  fall  short 
of  prima  facie  proof,  are  not  sufficient."  Mohlman  Co.  v.  Landwehr, 
supra,  citing  Thompson  v.  Dater,  57  Hun,  316,  10  N.  Y.  Supp.  613; 
Bump  V.  Daheny,  36  N.  Y.  St.  Rep.  114,  12  N.  Y.  Supp.  901.  The 
facts  upon  which  it  was  sought  to  sustain  an  attachment  in  Horton  v. 
Fancher,  14  Hun,  172,  upon  the  same  g^unds,  are,  we  think,  even 
stronger  against  the  defendant  than  the  facts  as  disclosed  by  the  affi- 
davits in  this  case,  and  yet  the  court  on  appeal  held  the  affidavits  in- 
sufficient. The  court  below  was  not  warranted,  from  the  proof,  in 
drawing  the  inference  that  the  defendant  was  about  to  dispose  of  his 
property  with  intent  to  defeat  or  defraud  his  creditors,  and  the  order 
vacating  the  warrant  of  attachment  should  have  been  granted. 

It  follows  that  the  court  had  no  jurisdiction  to  render  judgment 
The  judgment  should  be  reversed,  with  costs,  and  the  attachment  va- 
cated, and  the  complaint  dismissed.    All  concur. 


(97  App.  Div.  15.) 

BBRGMAN  et  al.  v.  KLEIN. 

(Supreme  Court,  Appellate  Division,  Second  Department    July  28,  1901.) 

L  Limitations— Recoveby  of  Real  Peopebty— Abutting  Bxtildinos. 

Code  Civ.  Proc.  S  1499,  providing  that  an  action  to  recover  possession 
of  real  property  in  a  city  cannot  be  maintained  where  such  property  con- 
sists of  a  strip  of  land  not  exceeding  six  inches  in  width  upon  which  there 
stands  the  exterior  wall  of  a  building  erected  partly  upon  said  strip  and 
partly  upon  the  adjoining  lot,  "and  a  building  has  been  erected  upon 
land  of  the  plaintiff  abutting,"  unless  such  action  be  commenced  within 
a  year  after  the  completion  of  the  wall,  applies  only  to  a  case  where  the 
owners  of  both  pieces  of  land  have  built  buildings  whose  walls  abut  one 
or  the  other,  and  who  have  thereby  apparently  made  a  practical  location 
of  the  dividing  boundary. 

2.  Vsndob  and  Pubohaseb— Refusal  to  Complete  Pubchase— Justification. 
An  objection  to  a  title  on  the  ground  that  the  building  on  the  prop- 
erty encroached  three  inches  on  adjoining  land  is  a  valid  one,  and  justi- 
fies purchasers  In  refusing  to  complete  the  purchase. 

Appeal  from  Municipal  Court  of  New  York. 

Action  by  Solomon  Bergman  and  Abraham  Lefkowitz  against  David 
Klein,     From  a  judgment  for  plaintiffs,  defendant  appeals.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKXR,  JJ. 

Richard  Cohn,  for  appellant. 

Jacob  W.  Kahn,  for  respondents. 

HIRSCHBERG,  P.  J.  The  judgment  awards  to  the  plaintiffs  the 
amount  of  a  deposit  made  by  them  with  the  defendant  under  a  contract 
for  thjB  sale  of  real  estate,  the  title  of  which  they  rejected  as  un- 
marketable. It  also  includes  certain  expenses  incident  to  the  examina- 
tion of  the  title.    The  only  objection  to  the  title  was  the  fact  that  the 

If  2.  See  Vendor  and  Purchaser,  vol.  48,  Cent.  Dig.  8  25a 
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building  on  the  property  encroached  three  inches  on  the  adjoining  land, 
and  it  is  conceded  by  the  appellant  that,  if  this  constituted  a  valid  ground 
for  the  plaintiflf's  refusal  to  accept  a  conveyance,  the  judgment  ap- 
pealed from  is  proper. 

There  is  no  building  on  the  adjoining  property  abutting  upon  the 
defendant's  encroaching  wall,  and  the  decision  was  rendered  upon  the 
theory  that  the  provisions  of  section  1499  of  the  Code  of  Civil  Procedure 
have,  therefore,  no  application  to  the  case.  The  decision  seems  to  be 
correct.  In  the  section  of  the  Code  referred  to  it  is  provided  that 
an  action  to  recover  possession  of  real  property  cannot  be  maintained 
** where  in  any  city  the  real  property  consists  of  a  strip  of  land  not  ex- 
ceeding six  inches  in  width  upon  which  there  stands  the  exterior  wall 
of  a  building  erected  partly  upon  said  strip  and  partly  upon  the  ad- 
joining lot,  and  a  building  has  been  erected  upon  land  of  the  plaintiff 
abutting,  unless  said  action  be  commenced  within  one  year  after  the 
completion  of  the  erection  of  such  wall  or  within  one  year  after  the  first 
day  of  September,  eighteen  hundred  and  ninety  eight,"  The  section 
further  provides  that  an  action  for  damages  may  be  maintained  if  com- 
menced within  the  further  period  of  one  year,  and  that  upon  the  satis- 
faction of  a  judgment  recovered  in  such  action  the  plaintiff's  title  to 
the  encroaching  strip  shall  be  transferred  to  and  vest  in  the  defendant ;  • 
but  that,  if  neither  an  action  of  ejectment  nor  for  damages  be  brought 
within  the  period  limited,  the  person  in  possession  shall  be  deemed  to 
havq  an  easement  in  the  strip  of  land  so  long  as  the  wall  partly  erected 
thereon  shall  stand. 

The  premises  which  the  defendant  contracted  to  sell  to  the  plaintiffs 
are  known  as  No.  146  Lynch  street,  in  the  borough  of  Brooklyn.  The 
three-inch  encroachment  is  on  the  lot  adjoining  on  the  west.  There 
is  a  building  on  the  westerly  end  of  that  lot,  fronting  on  Marcy  avenue, 
but  a  considerable  vacant  space  exists  between  the  rear  or  easterly  end 
of  that  building  and  the  defendant's  encroaching  wall.  Neither  action 
specified  in  section  1499  of  the  Code  of  Civil  Procedure,  supra,  has 
been  brought,  and  the  time  therefor  had  expired  at  the  time  set  by  the 

?arties  to  this  action  for  the  closing  of  title  under  their  contract. 
*he  appellant's  contention  is  that  the  provision  of  the  Code  which  I  have 
cited  relates  to  the  case  of  an  encroaching  wall  upon  which  the  adjoin- 
ing" land  abuts  equally  as  to  the  case  where  a  building  upon  the  adjoin- 
ing land  abuts  on  the  encroaching  wall.  I  think,  however,  the  statute 
only  applies  to  a  case  where  the  owners  of  both  pieces  of  land  have  built 
buildings  whose  walls  abut  one  or  the  other,  and  who  have  thereby  ap- 
parently made  a  practical  location  of  the  dividing  boundary.  This  con- 
struction is  in  accordance  with  the  obvious  meaning  of  the  language 
used,  viz.,  where  "a  building  has  been  erected  ♦  *  ♦  abutting  on" 
the  encroaching  wall.  This  appears  to  have  been  the  view  taken  by  the 
Appellate  Division  in  the  First  Department  in  Volz  v.  Steiner,  67  App 
Div.  504,  73  N.  Y.  Supp.  1006,  Mr.  Justice  Ingraham  writing  (page 
512,  67  App.  Div.,  page  1012,  73  N.  Y.  Supp.),  that,  "where  there  is  such 
an  encroachment,  and  the  owner  of  the  lot  upon  which  it  exists  has, 
by  erecting  a  building  upon  his  lot,  practically  located  the  line  between 
the  two  pieces  of  land,  in  such  case  the  owner  of  the  land  encroached 
upon  must  commence  an  action  within  one  year  after  the  encroachment, 
89  N.Y.S.— 40 
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or  lose  his  right  to  maintain  such  an  action."  In  that  case  it  was  held 
ihat  the  Code  provisions  in  question  are  constitutional.  In  the  view 
taken  herein  it  is  unnecessary  to  pass  upon  that  question.  The  objec- 
tion to  the  title  was  a  valid  one,  and  justified  the  respondents  in  refusing 
to  complete  the  purchase.  Wilhelm  v.  Federgreen,  2  App.  Div.  483, 
38  N.  Y.  Supp.  8,  affirmed  on  opinion  below  157  N.  Y.  713,  53  N.  E. 
1133.     It  follows  that  the  judgment  should  be  affirmed. 

Judgment  of  the  Municipal  Court  affirmed,  with  costs.    All  concur. 


(97  App.  Dlv.  56.) 

OHBYNB  V.  VAN  BRUNT  ST.  &  B.  B.  R.  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department.    July  28,  1901) 

1.  Carbiebs— Street  Railboads— Injubies  to  Passengebs— Negligence, 

Where  plaintiff,  a  passenger  on  a  street  car,  was  injured  by  being 
struck  in  the  eye  by  the  conductor's  transfer  punch,  which  fell  from  his 
pocket  as  he  hurried  through  the  car  to  readjust  the  trolley  pole,  the  rail- 
way company  was  not  liable  therefor,  since  it  was  not  a  casualty  which 
could  reasonably  have  been  anticipated  or  foreseen. 

Appeal  from  Kings  County  Court. 

Action  by  George  Cheyne  against  the  Van  Brunt  Street  &  Erie  Basin 
Railroad  Company.  From  a  judgment  dismissing  the  complaint  at  the 
close  of  plaintiff's  evidence,  he  appeals.     Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

John  J.  Fitzgerald,  for  appellant. 
James  C.  Cropsey,  for  respondent. 

WILLARD  BARTLETT,  J.  In  this  action  the  plaintiff  seeks  to 
hold  the  defendant  corporation  liable  for  the  consequences  of  a  novel 
and  extraordinary  accident.  The  plaintiff  was  a  passenger  upon  one 
of  the  defendant's  electric  cars.  As  the  car  approached  the  terminus 
of  the  line,  and  was  about  to  turn  a  corner  at  that  point,  the  trolley 
pole  came  off  the  wire,  and  the  conductor,  who  had  been  standing  in 
the  front  of  the  car,  with  the  door  open,  rushed  back  through  the  car 
to  the  rear  platform.  Something  struck  the  plaintiff  in  the  eye  as  the 
conductor  passed.  The  plaintiff's  eyeglasses  dropped  off,  and  in  pick- 
ing them  up  from  the  floor  he  noticed  the  punch  which  the  conductor 
used  for  the  perforation  of  transfer  tickets  lying  at  his  feet.  After 
adjusting  the  pole,  the  conductor  came  back  in  the  car  and  picked  up 
the  punch.  The  plaintiff  had  previously  seen  the  punch  in  the  conduct- 
or's outside  pocket,  and,  of  course,  the  fair  inference  was,  from  all 
the  facts,  that  it  had  fallen  from  the  conductor's  pocket  while  he  was 
rushing  through  the  car,  and  that  it  struck  the  plaintiff  in  the  eye.  The 
plaintiff's  vision  in  one  eye  was  seriously  affected  by  reason  of  the 
injury  thus  received.  While  the  occurrence  was  most  lamentable,  in 
view  of  its  serious  consequences  to  the  injured  passenger,  I  do  not 
perceive  any  ground  upon  which  the  defendant  can  be  held  liable. 
Neither  a  common  carrier  nor  any  other  party  upon  whom  the  law  im- 
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poses  the  exercise  of  care  in  the  discharge  of  duty  is  under  a  legal  obli- 
gation to  take  precautions  to  guard  against  casualties  which  cannot 
reasonably  be  anticipated  or  foreseen.  The  leading  cases  in  this  state 
which  support  this  doctrine  were  recently  cited  by  Mr.  Justice  Jenks 
in  McKenzie  v.  Waddell  Coal  Co.,  89  App.  Div.  415,  85  N.  Y.  Supp. 
819,  and  it  is  not  necessary  to  cite  them  again  here.  The  exceptional 
character  of  the  accident  in  this  case  is  conceded  by  the  learned  counsel 
for  the  appellant  himself  in  his  brief,  where  he  observes :  "It  cannot 
be  said  to  be  usual  in  the  operation  of  street  railroads  for  ticket  punches 
to  shoot  from  the  person  of  the  conductor  dealing  destruction  and  in- 
jury in  their  flight."  We  think  it  may  safely  be  said  to  be  so  unusual 
that  probably  nothing  of  the  kind  ever  occurred  before.  If  this  be  true, 
what  was  there  to  lead  the  defendant  corporation,  through  its  officers 
and  agents,  to  anticipate  any  danger  to  passengers  from  such  a  source  ? 
And,  if  they  had  no  reason  to  apprehend  a  peril  of  this  nature,  can  it 
be  said  that  the  corporation  was  guilty  of  negligence  in  failing  to  pro- 
vide any  safeguard  against  it?     We  think  not. 

None  of  the  cases  cited  in  the  brief  for  the  appellant  bears  any  re- 
semblance to  the  case  at  bar.  Most  of  them  arose  out  of  the  de- 
fective construction  of  the  vehicles  employed  by  common  carriers,  or 
the  defective  fastening  of  appliances  therein.  None  of  them  tends  to 
support  the  cause  of  action  here  even  by  the  remotest  analogy.  It  is 
suggested  in  the  appellant's  brief  that  the  conductor's  ticket  punch 
should  have  been  safely  secured  in  some  manner ;  but,  even  if  this  had 
been  done,  it  would  have  to  be  held  by  a  chain  or  cord  sufficiently  long 
for  the  conductor  to  use  it,  and  it  is  not  apparent  that  a  fastening  of 
this  character  would  have  prevented  the  accident.  We  are  quite  clear 
that  the  learned  County  Court  judge  was  right  in  dismissing  the  com- 
plaint, and  that  the  judgment  should  be  affirmed. 

Judgment  of  the  County  Court  of  Kings  County  affirmed,  with  costs.  All 
concur. 


(97  App.  Div.  69.) 

BRESLIN  V.  SPARKS  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department.    July  28,  1904.) 

1.  Masteb  and  Sebvant— Injuries  to  Servant— Fellow  Servants. 

Plaintiff,  a  longshoreman,  while  in  the  employ  of  a  firm  engaged  in 
loading  a  vessel,  was  injured  through  the  alleged  negligence  of  the  driver 
of  a  horse  on  the  dock,  by  which  merchandise  was  raised  from  a  lighter 
to  the  vessel  by  means  of  block  and  tackle.  The  horse  belonged  to  de- 
fendants, who  had  a  general  arrangement  wfth  the  firm  to  supply  horses 
when  needed*  and  the  driver  of  the  horse  was  in  defendants*  general  em- 
ploy. Prior  to  the  time  of  the  accident,  he  had  been  sent  by  defendants 
with  the  horse  to  the  premises  of  the  firm,  to  be  used  in  the  work  there 
in  progress.  Held  that,  while  the  driver  was  so  engaged,  he  was  in  the 
special  employment  of  the  firm  by  which  plaintiff  was  employed,  and 
was  therefore  plaintiff's  fellow  servant 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Daniel  Breslin  against  William  J.  Sparks  and  another. 
From  a  judgment  in  favor  of  defendants,  plaintiff  appeals.     Affirmed. 
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Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 
Melville  J.  France,  for  appellant. 
Thomas  £•  Pearsall,  for  respondents. 

WOODWARD,  J.  The  plaintiff  was  a  longshoreman  in  the  em- 
ploy of  Emery  &  Price,  and  on  the  day  of  the  accident  was  engaged, 
with  others,  in  transferring  reels  of  barbed  wire  from  a  lighter  to  the 
bark  Meta,  lying  at  Pier  12,  East  river.  It  appears  that  the  lighter 
was  much  lower  than  the  vessel  which  was  being  loaded,  so  that  it  was 
out  of  sight  of  those  upon  the  dock.  An  apparatus  had  been  rigged 
up  to  the  masts  on  the  vessel  for  suspending  block  and  tackle,  and  a 
rope  extended  tlirough  the  pulleys  in  such  a  way  that  one  end  of  the 
same  dropped  down  upon  the  lighter,  while  the  other  crossed  over 
the  bark,  through  the  pulleys,  and  was  attached  to  a  horse  upon  the 
dock.  The  end  of  the  rope  which  fell  upon  the  lighter  was  equipped 
with  a  hook,  and  the  plaintiff  at  the  time  of  his  injuries  was  engaged 
in  placing  several  bunches  of  barbed  wire  upon  hooks  attached  to  the 
ends  of  short  ropes,  whicli  in  turn  were  fastened  to  the  hoisting  rope 
by  a  single  hook.  Emery  &  Price's  foreman  in  charge  of  the  loading 
stood  upon  the  deck  of  the  vessel,  and,  when  the  plaintiff  notified  the 
foreman  that  he  had  the  load  ready,  the  latter  blew  a  signal  upon  a 
whistle,  and  the  man  in  charge  of  the  horse  drove  the  animal  away 
from  the  ship,  raising  the  load  and  drawing  it  to  the  deck  of  the  ves- 
sel, where  it  was  unhooked,  and  the  operation  was  again  gone  through 
with.  At  the  time  of  the  accident  the  plaintiff  had  hooked  on  the  load, 
had  given  the  signal,  and  the  horse  had  been  put  in  motion;  and, 
after  the  line  became  tight,  the  plaintiflF  discovered  that  one  of  his 
fingers  had  been  caught  in  the  hooks.  He  called  to  the  foreman,  and 
the  latter  gave  a  signal  on  his  whistle  to  stop;  but  for  some  rea- 
son the  horse  was  not  stopped  until  the  load,  with  the  plaintiff,  who 
had  grabbed  the  main  rope  with  his  free  hand,  was  landed  upon  the 
deck.  The  negligence  alleged  is  the  failure  of  the  driver  of  the  horse 
to  stop  in  answer  to  the  sigfiial,  although  it  does  not  appear  from  the 
evidence  that  the  injury,  resulting  in  the  loss  of  a  portion  of  the  plain- 
tiff's finger,  had  not  been  done  before  the  signal  was  sounded,  or  be- 
fore it  was  possible  for  the  horse  to  have  been  stopped.  Of  course, 
if  the  driver  of  the  horse  was  a  fellow  servant  of  the  plaintiff,  there 
was  no  cause  of  action,  and  the  dismissal  of  the -complaint  was  proper; 
and  this  is  the  principal  question  presented  upon  this  appeal. 

It  appears  that  the  defendants  kept  horses  for  the  purpose  of  doing 
this  kind  of  work  about  the  docks ;  that  Emery  &  Price  had  a  general 
arrangement  with  them  to  supply  horses  when  needed ;  and  that  the 
defendants,  when  called  upon  for  a  horse,  sent  it  to  the  premises  of 
Emery  &  Price,  accompanied  by  a  driver,  and  this  was  the  case  on  the 
day  of  the  accident  The  driver  of  the  horse  was  in  the  general  em- 
ploy of  the  defendants,  and,  assuming  that  he  was  negligent  in  failing 
to  stop  the  horse  upon  a  proper  signal,  were  the  defendants  liable? 
Was  he  the  defendants'  servant  at  the  time  of  the  accident,  to  such  an 
extent  that  they  are  liable  for  his  negligence  in  the  performance  of 
i  detail  of  the  work  in  which  he  was  engaged  at  the  time  with  the  plain- 
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tiff  and  other  of  the  latter's  fellow  servants?  We  are  of  the  opinion  that 
he  was  not  the  servant  of  the  defendants  at  the  time  of  the  accident, 
but  that  he  was  a  fellow  servant  of  the  plaintiff.  We  reach  this  con- 
clusion because  of  the  principle  that,  where  a  person  accepts  employ- 
ment in  a  business  in  which  others  are  engaged  with  him,  there  is  an 
implied  agreement  upon  his  part  to  assume  all  the  ordinary  risks  at- 
tendant upon  such  business,  including  accidents  which  result  from 
the  carelessness  of  co-employes;  and  the  foundation  upon  which  it 
rests  is  unity  of  service  and  control.  Cunningham  v.  Syracuse  Im- 
provement Co.,  20  App.  Div.  171,  174,  46  N.  Y.  Supp.  954.  Clearly, 
if  the  defendants  had  sent  a  horse  to  Emery  &  Price,  and  the  latter 
had  taken  a  man  about  the  dock  to  drive  the  same,  the  plaintiff  would 
have  accepted  the  risk  of  injury  through  the  carelessness  of  such  a  co- 
employe  ;  and  we  discover  no  difference  in  the  matter  because  the  driver 
happened  to  be  in  the  general  employ  of  the  defendants.  He  was 
there  upon  the  dock  performing  a  part  of  the  general  work  of  trans- 
ferring a  load  from  the  lighter  to  the  vessel.  He  was  subject  to  dis- 
charge, not  from  his  general  employment,  but  from  his  special  em- 
ployment, by  the  foreman  of  Emery  &  Price ;  and  his  conduct  in  driv- 
ing the  horse,  in  starting  and  stopping  him,  in  backing  him  up  or  mov- 
ing him  forward,  or  in  starting  the  work  or  discontinuing  the  same, 
was  as  much  within  the  control  of  Emery  &  Price,  or  their  foreman, 
as  was  the  plaintiff.  The  process  of  carrying  on  the  work  was  simple. 
The  plaintiff  had  had  a  long  experience  in  the  same  line,  and  he  knew 
that  if  his  fingers  got  caught  upder  the  hooks  he  was  liable  to  be  in- 
jured, and  that  the  horse  and  the  driver  were  out  of  sight;  and  this 
risk  was  exactly  the  same  whether  the  driver  was  employed  by  Emery 
&  Price  directly  or  indirectly  through  the  defendants.  Under  the  doc- 
trine of  assumption  of  obvious  risks,  and  independently  of  the  implied 
agreement,  it  might  be  fairly  said  that  the  plaintiff  in  the  present  ac- 
tion had  waived  any  question  as  to  the  relations  of  the  driver  to  the 
employer  or  himself  by  undertaking  the  work  and  continuing  it  know- 
ing all  of  the  facts.  Drake  v.  Auburn  City  Ry.  Co.,  173  N.  Y.  466, 
473,  66  N.  E.  121.  In  this  case  there  was  unity  of  service  and  con- 
trol, and  the  natural  deduction  would  appear  to  be  that  if  a  person  is 
injured  by  the  carelessness  of  another,  and  at  the  time  of  the  accident 
they  are  both  subject  to  the  orders  and  control  of  a  common  master, 
they  are  co-servants  as  to  the  particular  employment  in  which  they  are 
engaged,  although  one  of  them  may  at  the  same  time  happen  to  be  in 
the  general  service  of  a  third  party ;  or,  to  state  the  matter  more  con- 
cisely, a  person  who  is  temporarily  employed  while  in  the  general 
service  of  another  must  be  treated  as  to  that  particular  employment 
as  the  servant  of  the  person  thus  employing  him,  and  the  person  who 
has  the  right  to  direct  and  control  his  conduct  in  that  particular  busi- 
ness must  likewise  be  regarded  as  his  master,  for  it  is  quite  clear  that 
the  existence  of  a  general  relation  of  master  and  servant  does  not  ex- 
clude a  like  relation  between  the  servant  and  a  third  party,  to  the  ex- 
tent of  the  special  service  in  which  the  servant  may  be  actually  engaged. 
Cunningham  v.  Syracuse  Improvement  Co.,  20  App.  Div.  175,  46  N. 
Y.  Supp.  954,  and  authorities  there  cited ;  Baldwin  v.  Abraham,  67  App. 
Div.  67,  67  N.  Y.  Supp.  1079,  where  the  authorities  are  carefully  con- 
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sidered  and  distinguished.  See,  also,  Howard  v.  Ludwig,  57  App. 
Div.  94,  96,  67  N.  Y.  Supp.  1095. 

The  conclusion  which  we  have  reached  is  not  in  conflict  with  that 
held  in  Mills  v.  Thomas  Elevator  Co.,  54  App.  Div.  124,  66  N.  Y. 
Supp.  398.  In  that  case  the  plaintiff  was  in  the  employ  of  the  Man- 
hattan Concrete  Company,  which  had  a  contract  for  laying  concrete 
floors  for  a  sugar  refinery.  The  concrete  company  made  a  contract 
with  the  Thomas  Elevator  Company  to  put  in  a  hod  elevator,  and  to 
furnish  a  man  to  operate  the  same.  The  plaintiff  was  sent  to  remove 
an  obstruction  from  the  elevator  shaft,  and  while  thus  engaged  was 
injured  by  the  action  of  the  engineer  of  the  elevator  company  in  start- 
ing the  elevator  without  a  proper  signal.  In  that  case  the  men  were 
not  engaged  in  the  same  employment.  The  elevator  company  fur- 
nished its  machine,  and  a  man  to  operate  the  same.  It  had  no  con- 
nection with  the  work  for  which  the  plaintiff  was  employed,  and  the 
plaintiff  had  not,  therefore,  assumed  the  risks  of  the  engineer's  n^li- 
gence  in  running  the  elevator. 

The  judgment  appealed  from  should  be  affirmed,  with  costs.  All 
concur. 


(96  App.  Div.  69a) 

TOWN  OF  SOUTHEAST  v.  CITY  OF  NEW  YORK. 

(Supreme  CJourt,  Appellate  Division,  Second  Department    July  28,  1901) 

1.  Municipal  Corporations— Negligence— Pleading  and  Proof. 

In  an  action  by  one  municipal  corporation  against  another  for  damages, 
based  on  the  breaking  of  a  dam,  which  resulted  In  injury  to  plaintiff's 
.bridges  and  highways,  where  the  complaint,  in  charging  negligence,  al- 
leged that  after  the  erection  of  the  dam  "a  wood  superstructure  was  con- 
structed by  the  defendant  along  the  crest  of  the  spillway,  and  in  such 
an  insecure  and  negligent  manner  as  to  be  unable  to  withstand  floods," 
the  plaintiff  was  not  limited  to  proof  of  Insecurity  incident  to  the  wooden 
superstructure  alone,  but  was  entitled  to  show  that  the  part  of  the  dam 
into  which  the  superstructure  was  anchored  was  incapable  of  holding  it 
under  ordinary  conditions,  and  that  that  fact  was  observable  to  ordinary 
inspection. 

2.  Same— Damage  to  Highways— Right  to  Sue. 

An  action  for  injury  to  the  bridges  and  highwajTS  of  a  town  is  properly 
brought  in  the  name  of  the  town. 

3.  Same— Liability  for  Negligence— Conbtitxjtional  Law. 

A  city  is  not  relieved  from  liability  for  its  negligence  In  connection  with 
the  construction  of  a  dam  from  which  It  secures  its  water  supply  on  the 
ground  that  the  supplying  of  water  Is  a  governmental  function,  in  view  of 
Const,  art.  1,  §  6,  providing  that  no  person  shall  be  deprived  of  life,  liberty, 
or  property  without  due  process  of  law.   ' 

Appeal  from  Trial  Term,  Putnam  County. 

Action  by  the  town  of  Southeast  against  the  city  of  New  York. 
From  a  judgment  in  favor  of  plaintiff  for  $3,433.12,  and  an  order  de- 
nying a  motion  for  a  new  trial,  defendant  appeals.     Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

Theodore  Connoly  (Terence  Farley,  on  the  brief),  for  appellant 
Abram  J.  Miller,  for  respondent. 
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HIRSCHBERG,  P.  J.  The  plaintiff  has  recovered  judgment  for 
damages  to  certain  of  its  bridges  and  highways  in  Putnam  county, 
occasioned  by  tlie  giving  way  of  a  portion  of  a  reservoir  dam  belonging 
to  the  defendant,  as  a  part  of  its  water  supply  system  in  that  county. 
The  dam  is  known  as  the  "Sodon  Dam,"  and  was  built  in  the  year  1892, 
pursuant  to  the  provisions  of  chapter  490,  p.  666,  of  the  Laws  of  1883. 
It  created  what  is  known  as  "Double  Reservoir  I" — two  reservoirs 
connected  by  a  tunnel — located  on  the  East  Branch  of  the  Croton  river. 
In  May,  1901,  the  defendant  increased  the  height  of  the  dam  by  placing 
flashboards  upon  the  .crest  of  the  spillway,  so  as  to  impound  in  the 
reservoir  500,000,000  more  gallons  of  water;  and,  as  a  consequence, 
during  the  following  December,  in  an  ordinary  flood,  the  flashboards, 
with  a  portion  of  the  masonry  of  the  dam,  were  carried  away,  suddenly 
precipitating  a  large  quantity  of  water  upon  the  highways  and  against 
the  bridges  in  question,  and  inflicting  the  damage  of  which  the  plaintiff 
complains. 

There  is  really  little  dispute  between  the  parties  as  to  what  caused  the 
giving  way  of  the  structure.  Witnesses  on  either  side  were  allowed  to 
testify  as  to  the  propriety  jind  safety  of  the  contrivance  adopted  by  the 
defendant  to  increase  the  capacity  of  the  reservoir,  and,  while  they  differ 
in  that  regard,  they  seem  to  unite  in  stating  the  cause  of  the  casualty. 
The  flashboards  consisted  of  a  series  of  two  timbers,  laid  one  on  top 
of  the  other,  each  12  by  12  inches  in  thickness  and  30  feet  in  length, 
bolted  together  into  the  coping  stone  on  top  of  the  spillway,  braced 
with  iron  braces,  and  sheathed  with  planking  at  the  seam.  The  plain- 
tiff's expert  testified,  in  effect,  that,  if  the  cement  under  the  coping 
stones  was  intact,  the  superstructure  would  be  sufficient  to  sustain  the 
pressure  of  the  additional  water  impounded,  but  that  it  would  be  over- 
thrown if  the  water  got  under  the  coping,  as  it  could  do  in  the  absence 
of  sufficient  cement.  The  defendant's  expert  by  whose  direction  the 
flashboards  had  been  placed  upon  the  dam  testified  that  the  construction 
was  perfectly  safe  and  proper,  and  that  it  would  have  held,  had  the 
coping  stones  been  properly  imbedded,  but  that  there  was  no  cement  in 
the  hollow  under  part  of  these  stones,  and,  as  a  result,  the  water  got 
underneath,  and  slid  the  coping  stones  and  the  flashboards  off  together. 

The  rulings  of  the  learned  trial  justice  may  not  have  been  strictly 
accurate  on  this  branch  of  the  case,  but,  in  view  of  the  harmony  of  the 
witnesses  upon  the  main  point,  that  fact  need  not  disturb  the  result. 
Indeed,  no  error  in  ruling  is  found  which  could  have  influenced  the 
verdict,  or  which  seems  to  require  a  reversal.  The  learned  counsel  for 
the  appellant  insist,  however,  that  as  the  negligence  charged  in  the 
complaint  is  "that  after  the  erection  of  the  said  dam  a  wood  superstruc- 
ture was  constructed  by  the  defendant  along  the  crest  of  the  spillway 
thereof,  and  in  such  an  insecure  and  negligent  manner  as  to  be  unable 
to  withstand  floods,"  the  plaintiff's  cause  of  action  is  not  made  out, 
unless  the  proof  shows  that  the  insecurity  was  incident  to  the  wooden 
superstructure  alone.  This  view  is  too  narrow.  The  dam  and  spill- 
way as  originally  constructed  had  proven  adequate  for  years  to  resist 
the  pressure  of  Ae  water,  and  no  reason  is  furnished,  calculated  to  oc- 
casion doubt  but  that  they  would  have  continued  to  do  so,  had  they 
been  left  as  originally  designed.     The  coping  stones,  in  other  words, 
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were  sufficiently  imbedded  to  constitute  a  secure  crest  for  the  dam,  and 
to  permit  the  safe  overflow  of  all  the  water  which  their  resistance  could 
possibly  raise  in  the  reservoir.  When  the  defendant  saw  fit  to  raise  the 
dam  by  constructing  something  else  on  top  of  it,  a  jury  might  very 
well  say  that  ordinary  care  required  that  the  work  should  be  done  with 
a  view  to  the  capacity  of  the  dam  to  hold  whatever  water  might  be  re- 
tained by  the  superstructure  built  upon  it.  If  it  be  true  that  the  part  of 
the  dam  into  which  the  superstructure  was  anchored  was  incapable  of 
holding  it  under  ordinary  conditions,  and  that  fact  was  observable  to 
ordinary  inspection,  then  it  may  be  fairly  said  that  the  supKerstructure 
was  constructed  in  an  insecure  and  negligent  manner,  notwithstanding 
that  the  only  physical  defect  may  have  been  in  the  insecure  foundation. 
The  insecurity  would  exist  in  the  dangerous  combination,  and  the  negli- 
gence in  the  imprudence  which  created  it  without  the  exercise  of  that 
ordinary  care  in  prior  inspection  which  it  may  be  presumed  would  have 
disclosed  the  fact  of  the  risk. 

The  action  is  properly  brought  in  the  name  of  the  town.  Town  of 
Ft.  Covington  v.  U.  S.  &  C.  R.  R.  Co.,  8  App.  Div.  223,  40  N.  Y.  Supp. 
313,  affirmed  in  166  N.  Y.  702,  51  N.  E.  1094;  Town  of  Palatine  v. 
Canajoharie  W.  S.  Co.,  90  App.  Div.  648,  86  N.  Y.  Supp.  412.  I  think, 
also,  that  the  proof  is  prima  facie  sufficient  to  establish  the  plaintiflF's  cor- 
porate interest  in  the  highways  and  bridges  which  are  the  subject  of 
the  action,  with  respect  to  the  damages  sued  for. 

A  more  difficult  question  is  presented  by  the  appellant's  claim  that, 
inasmuch  as  the  supply  of  water  to  the  defendant  municipality  is  a 
governmental  function,  no  action  will  lie  for  the  consequences  of  negli- 
gence in  any  feature  connected  with  its  discharge.  I  do  not  think, 
however,  that  any  case  can  be  found  in  this  state  which  absolves  a 
municipal  corporation  from  the  duty  of  exercising  ordinary  care  in  the 
management  of  its  property,  even  where  the  property  is  devoted  to 
a  governmental  purpose,  or  which  permits  such  corporation,  under  the 
guise  of  governmental  use,  to  negligently  invade  and  destroy  the 
property  of  another.  The  plaintiff  has  the  same  rights  in  the  premises 
as  would  a  private  citizen  whose  building  might  be  carried  away  in  a 
flood  negligently  created  by  the  defendant,  and,  as  the  only  express 
authority  in  the  state  at  present  is  in  favor  of  the  right  of  action  under 
such  circumstances,  I  am  inclined  to  the  view  that  the  suit  may  be 
maintained.  This  authority  referred  to  is  the  case  of  The  Mayor,  etc, 
of  New  York  v.  Bailey,  2  Denio,  43S.  It  was  therein  held  that  an  ac- 
tion lies  against  the  corporation  of  the  city  of  New  York  for  injuries 
occasioned  to  the  property  of  third  persons  by  the  negligent  and  un- 
skillful construction  of  a  dam  on  the  Croton  river,  although  such  dam 
was  a  part  of  the  works  which  were  built  pursuant  to  an  act  of  the 
Legislature  for  the  purpose  of  supplying  the  city  with  pure  and  whole- 
some water.  The  general  principles  were  recognized  that  a  property 
owner,  in  the  construction  of  a  dam,  is  bound  to  use  that  degree  of  care 
which  would  be  proportionate  to  the  extent  of  the  injury  which  would 
be  likely  to  result  to  others  should  the  work  prove  insufficient,  and 
that  a  municipal  corporation  is  responsible  for  the  negligence  or  un- 
skillfulness  of  its  agents  and  servants  when  employed  in  9ie  construction 
>f  a  work  for  the  benefit  of  the  city  or  town  subject  to  the  government 
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of  such  corporation.  The  first  trial  of  that  case  resulted  in  a  judgment 
of  nonsuit,  which  was  reversed  on  appeal  to  the  Supreme  Court. 
Bailey  v.  The  Mayor,  etc.,  of  the  City  of  New  York,  3  Hill,  631,  38 
Am.  Dec,  669.  The  dam  had  been  constructed  by  persons  who  were 
employed  for  that  purpose  by  water  commissioners  appointed  under  the 
act,  and  the  legal  question  considered  on  that  appeal  was  whether 
the  city  was  so  connected  with  the  work  as  to  be  liable  for  the  wrong. 
The  reversal  of  the  judgment  was  based  upon  the  assertion  that  the 
powers  conferred  upon  the  municipality  were  not  granted  for  public 
purposes  exclusively,  but  also  for  purposes  of  private  advantage  and 
emolument,  and  that  therefore  the  corporation,  quoad  hoc,  was  to  be 
regarded  as  a  private  company,  notwithstanding  the  fact  that  the 
public  might  derive  a  common  benefit  from  the  exercise  of  such  powers. 
The  doctrine  of  that  decision  has  been  often  criticised  in  its  application 
to  the  facts  of  the  case,  and  may  be  considered  as  finally  overthrown  by 
the  decision  of  the  Court  of  Appeals  in  Fire  Insurance  Co.  v.  Village 
of  Keeseville,  148  N.  Y.  46,  42  N.  E.  406,  30  L.  R.  A.  660,  61  Am.  St. 
Rep.  667,  where  it  was  expressly  held  that,  in  the  construction  and  main- 
tenance of  a  system  of  waterworks,  the  legislative  grant  of  power  to 
a  municipal  corporation  is  to  be  regarded  as  exclusively  for  public  pur- 
poses, and  as  belonging  to  the  corporation  in  its  public,  political,  or 
municipal  character.  That  action  was  brought,  however,  not  for  dam- 
ages resulting  from  the  invasion  and  destruction  of  private  property, 
but  for  the  nonuser  or  misuser  of  the  power  conferred  upon  the  corpo- 
ration by  its  failure  to  keep  the  water  system  in  an  ample  and  effective 
condition.  The  same  principle  was  enforced  for  the  benefit  of  counties 
in  Hughes  v.  County  of  Monroe,  147  N.  Y.  49,  41  N.  E.  407,  39  L.  R. 
A.  33,  and  Markey  v.  County  t>f  Queens,  164  N.  Y.  675,  49  N.  E.  71, 
39  L.  R.  A.  46,  where  recoveries  were  sought  for  personal  injuries  result- 
ing from  negligence.  In  the  more  recent  one  of  Lefrois  v,  Countv  of 
Monroe,  162  N.  Y.  663,  67  N.  E.  186.  60  L.  R.  A.  206,  there  was,  'it  is 
true,  a  nuisance  created,  to  the  damage  of  the  plaintiff's  land  and  stock  ; 
but  the  property  of  the  county  where  the  mischief  was  done  was  under 
the  control  of  county  officials  by  whom  the  nuisance  was  created,  and 
against  whom  it  was  declared  the  action  would  be  maintainable.  The 
court  said  (page  667,  162  N.  Y.,  page  186,  67  N.  E.,  60  L.  R.  A.  206) : 

"It  is  also  to  be  remembered  that  the  responsibility  of  this  defendant  for  the 
acts  of  its  officials  is  not  the  same  as  that  which  obtains  In  the  case  of  ordinary 
manldpal  corporations." 

The  basis  of  the  decision  was  the  fact  that  the  defendant,  as  a  cor- 
poration, did  not  commit  the  wrong  against  which  the  litigation  was 
aimed.  In  Maxmilian  v.  Mayor,  62  N.  Y.  160,  20  Am.  Rep.  468,  and 
Ham  V.  Mayor,  70  N.  Y.  459,  cited  by  the  court  in  Lefrois  v.  County 
of  Monroe,  supra,  as  authority  for  the  proposition  that  municipal  cor- 
porations, when  performing  governmental  functions,  are  not  liable  for 
negligence  to  third  persons  whose  property  rights  are  invaded,  it  will 
be  found  that  each  decision  is  based  upon  the  fact  that  the  persons  by 
whom  the  damage  was  occasioned  were  independent  officers,  not 
subordinate  to  the  city,  and  for  whose  negligent  acts  as  officials  the 
city  was  not  liable.  Moreover,  in  the  Maxmilian  Case,  Bailey  v.  The 
Mayor,  supra,  as  reported  in  Denio,  was  cited  with  apparent  approval, 
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and  Judge  Folger  said  (page  170,  62  N.  Y.,  20  Am.  Rep.  468),  that  where 
the  city  "authorizes  a  use  of  its  corporate  property,  which  use  itself 
makes  that  property  harmful  to  others,  it  is  Uable."  On  the  second 
trial  of  the  Bailey  Case  the  plaintiff  recovered  a  large  sum  for  the 
injury  done  to  his  land  by  the  breaking  of  the  defendant's  dam,  and  the 
judgment  was  sustained  in  the  Court  for  the  Correction  of  Errors,  not 
upon  the  doctrine  advanced  by  the  Supreme  Court,  which,  as  I  have 
said,  has  since  been  overruled,  but  upon  the  general  proposition  that 
the  owner  of  real  estate,  although  a  municipal  corporation,  and  al- 
though the  real  estate  has  been  acquired  for  the  construction  and  main- 
tenance of  a  municipal  waterworks  system,  is  nevertheless  responsible 
for  injury  done  to  the  property  of  others  by  its  negligent  acts  and  the 
negligent  acts  of  its  employes  in  the  management  of  such  property. 
Attention  has  not  been  directed  to  any  case  in  which  that  proposition 
has  been  held  to  have  been  misapplied  when  directed  to  the  case  of  a  dam 
constructed  so  negligently  and  unskillfully  by  a  municipal  corporation 
as  to  cause  the  property  of  others  to  be  swept  away  and  destroyed, 
on  the  ground  that,  in  the  general  construction  and  maintenance  of  its 
waterworks  system,  the  corporation  is  discharging  a  governmental 
function.  In  the  Bailey  Case  the  defendant  was  the  corporate  prede- 
cessor of  this  defendant,  the  waterworks  system  was  the  same,  and  the 
injury  was  of  the  same  character  as  that  now  under  consideration.  The 
question  of  exemption  upon  the  ground  of  sovereignty  was  raised  by 
counsel  upon  the  second  j^ppeal  in  that  case,  but  was  not  considered  by 
the  court;  the  main  question  discussed  being  whether  the  relation  of 
principal  and  agent  existed  between  the  corporation  and  those  by 
whom  the  dam  was  constructed,  and  the  liability  was  finally  based  upon 
the  duties  and  responsibilities  incident  ta  the  ownership  of  property. 

It  is  to  be  noted  in  the  case  at  bar  that  the  erection  of  the  fiashboards 
was  no  part,  so  far  as  appears,  of  the  original  legislative  scheme  of 
construction,  but  was  the  voluntary  act  of  the  defendant.  It  was  admit- 
ted on  the  trial  that  the  work  of  placing  the  fiashboards  upon  the  crest 
of  the  dam  was  done  by  the  defendant,  so  that  no  question  is  presented, 
such  as  arose  in  several  of  the  adjudicated  cases  relating  to  the  defend- 
ant's freedom  from  liability  because  of  the  acts  of  independent  officials 
over  whom  it  had  no  control. 

The  many  cases  in  which  a  municipal  corporation  has  been  held  ex- 
empt from  liability  to  respond  in  damages  for  personal  injuries  occas- 
sioned  in  the  negligent  exercise  of  governmental  functions  have  no 
controlling  application  to  the  case,  because  the  property  of  the  citizen 
is  protected  by  a  constitutional  provision  from  the  assault  even  of  the 
sovereign,  unless  just  compensation  is  made  for  the  taking  involved. 
Neither  the  state  nor  any  political  division  can  take  the  property  of  oth- 
ers for  public  use  without  compensation.  Const,  art.  1,  §  6.  It  can 
hardly  be  claimed  that  an  act  which  results  in  a  trespass  upon  and  the 
actual  injury  or  destruction  of  the  property  of  a  citizen  is  not  the  tak- 
ing of  such  property,  at  least  pro  tanto.  And  such  an  act  cannot  be  de- 
fended as  an  exercise  of  sovereign  power  which  may  not  be  redressed 
by  action.  It  certainly  could  not  be  defended  by  legislative  sanction, 
if  at  all,  without  express  legislative  authority  for  the  performance  of 
the  specific  act  complained  of.     Morton  v.  Mayor,  etc.,  of  New  York, 
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140  N.  Y.  207,  35  N.  E.  490,  22  L.  R.  A.  241.  And  where  the  act  is 
of  such  a  nature  as  to  constitute  a  positive  invasion  of  the  individual 
rights  guarantied  by  the  Constitution,  legislative  sanction  is  insufficient 
as  a  protection.  Seifert  v.  City  of  Brooklyn,  101  N.  Y.  136,  4  N.  E. 
321,  54  Am.  Rep.  664. 

If  this  action  cannot  be  maintained,  the  plaintiff  is  appareiUly  with- 
out remedy,  and,  on  the  principle  for  which  the  appellant  contends,  a 
private  citizen  whose  property  should  be  injured  or  destroyed  by  the 
defendant's  negligence  in  the  management  of  its  real  estate  devoted 
to  the  maintenance  of  its  water  system  would  be  equally  remediless. 
In  view  of  the  constitutional  prohibition  referred  to,  and  the  absence 
of  a  single  specific  adjudication  in  the  state  in  the  defendant's  favor  on 
the  precise  question  presented,  it  would  seem  that  the  decision  in  the 
Bailey  Case,  supra,  should  be  followed.  While  the  exact  grounds  of 
the  affirmance  there  cannot  be  known  with  certainty,  as  but  four  opin- 
ions, differing  somewhat  in  theory,  were  delivered  in  support  of  the 
affirmative  votes  of  nineteen  members  of  the  court,  it  is  as  yet  the 
only  decision  on  the  direct  question  of  a  court  of  last  resort,  and  an  ade- 
quate principle  of  its  justification  may  be  found  in  the  language  of  the 
opinion  delivered  by  Chancellor  Walworth  (2  Denio,  445),  viz. : 

"It  is  upon  the  ground  that  the  dam  was  the  property  of  the  corporation, 
and  that  such  corporation  was  legally  bound  to  see  that  its  corporate  property 
was  not  used  by  any  one  so  as  to  become  noxious  to  the  occupiers  of  property 
on  the  river  below,  that  the  judgment  in  this  case  must  be  sustained,  if  it  can 
be  sustained  at  all." 

I  recommend  affirmance  of  the  judgment  and  order. 
Judgnoent  and  order  affirmed,  with  costs.    All  concur. 


(97  App.  Dlv.  43.) 

DIAMOND  v.  PLANET  MILLS  MFG.  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department.    July  28,  1904.) 

1.  Tbial—Instbuctions— Exception— Sufficiency. 

In  an  action  by  an  employ^  for  injuries  caused  by  slipping  In  oil  which 
bad  accumulated  on  the  floor.  It  being  suggested  on  behalf  of  plaintiff 
that  a  drJp  pan  ought  to  have  been  provided  by  defendant,  the  court,  In 
its  instructions,  charged  that.  If  a  drip  pan  was  necessary  to  render  the 
machine  reasonably  safe  to  work  on,  then  the  jury  might  find  defendant 
liable  because  It  did  not  furnish  such  an  appliance.  At  the  close  of  the 
charge,  counsel  for  defendant  stated :  "I  except  first  to  your  honor's  re- 
marks about  the  drip  pan.  I  ask  your  honor  to  charge  that  there  is  no 
evidence  In  the  case  that  a  drip  pan  was  necessary."  .Held,  that  the  ex- 
ception was  sufficient  to  raise  the  question  of  the  correctness  of  that  por- 
tion of  the  charge  in  relation  to  the  drip  pan. 

2.  Master— Injury  to  Servant— Accumulation  of  Oil— Unsafe  Appliances. 

In  an  action  by  an  employ^  for  Injuries  caused  by  slipping  in  oil  which 
had  accumulated  on  the  floor  by  a  machine  on  which  she  was  working, 
there  was  evidence  that  plaintiff  had  not  seen  the  oil  before  the  accident, 
and  that  the  oil  came  from  underneath  the  machine,  and  directly  in  the 
place  where  plaintiff  had  to  step  in  doing  her  work.  Plaintiff's  sister  tes- 
tified to  having  notified  defendant  of  the  oil  about  a  week  before  the  ac- 
cident. HeU!,  that  the  gravamen  of  the  charge  against  the  master  was 
the  failure  to  furnish  the  servant  with  a  reasonably  safe  place  in  which 
to  work,  and  reasonably  safe  appliances ;   permitting  the  actual  condition 
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of  the  place  and  appliances  to  be  shown,  and  every  fact  relevant  to  the 
question  whether  the  place  and  appliances,  as  the  servant  was  required  to 
use  them,  were  reasonably  safe. 
8.  Samb—Instbugtions. 

A  charge  that  the  question  whether  there  should  have  been  a  drip  pan 
furnished  by  defendant  was  for  the  jury  to  consider,  and  to  find  for  plain- 
tiff in  the  event  that  they  found  that  a  drip  pan  was  necessary  to  make 
the  machine  reasonably  safe,  was  not  erroneous ;  the  court  in  other  por- 
tions of  the  charge  having  told  the  jury  that  plaintiff's  own  negligence 
would  defeat  her,  if  it  caused  or  contributed  to  the  accident,  and  that,  if 
the  danger  was  obvious,  she  could  not  recover,  and  that  if  defendant  was 
negligent,  and  this  negligence  might  have  joined  with  hers  to  produce  the 
accident,  nevertheless,  if  her  negligence  contributed  to  the  accident,  it  mat- 
tered not  how  great  the  negligence  of  defendant  was,  plaintiff  could  not 
recover. 

4.  Same. 

A  charge  that  plaintiff's  claim  was  that  the  wheels  of  the  machhie 
"ought  to  have  been  carefully  guarded  against  the  possibility  of  a  person 
working  with  the  machine  getting  his  hand,  by  some  accident,  thrust  into 
the  gear,"  followed  by  a  statement  that  all  the  law  demands  of  an  em- 
ployer is  that  his  machinery  shall  be  reasonably  safe,  and  the  question 
is  whether  the  machine,  guarded  as  it  was,  was  reasonably  safe,  and  that, 
if  it  was,  then  there  was  nothing  in  that  direction  to  make  defendant 
liable,  is  not  objectionable,  as  telling  the  jury  that  the  master,  in  guard- 
ing machinery,  must  guard  against  the  possibility  of  such  an  accident  as 
that  which  plaintiff  sustained. 

5.  Same. 

The  court  having  charged  specifically  on  the  question  of  contributory 
negligence  and  the  plaintiff's  assumption  of  the  risk.  It  was  not  error  to 
refuse  to  charge  that  she  could  not  recover  if  she  knew  of  the  presence  of 
oil  before  the  accident,  and  did  not  tell  the  defendant 

6.  Same—Evidenge^Rejection—Appbal. 

In  an  action  by  an  employ^  against  her  employer  for  injuries  Alleged  to 
have  been  caused  by  slipping  in  oil  which  had  accumulated  on  the  floor  by 
a  machine  on  which  she  was  working,  so  that  she  fell  against  the  machine 
and  was  injured,  the  court's  refusal  to  receive  evidence  that  the  machine 
had  never  had  an  accident,  being  accompanied  by  the  remark,  "There  Is 
no  question  about  that,"  is  not  cause  for  reversal  of  a  judgment  for  plain- 
tiff. 

7.  Appeai/— Ebboe— Waiveb. 

Error  cannot  be  predicated  of  objectionable  remarks  of  the  court  during 
a  trial,  concerning  which  no  request  was  made  or  exception  taken. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Bridget  Diamond,  an  infant,  by  Patrick  Diamond,  guard- 
ian ad  litem,  against  the  Planet  Mills  Manufacturing  Company. 
From  a  judgment  for  plaintiff  for  $7,486.22,  and  an  order  denying 
a  motion  for  a  new  trial,  defendant  appeals.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ- 

Austen  G.  Fox,  for  appellant. 

E.  J.  McCrossin,  for  respondent 

WILLARD  BARTLETT,  J.  The  plaintiff,  a  girl  of  17  in  the  serv- 
ice of  the  defendant  corporation,  was  injured  while  at  work  upon  a 
twisting  machine  against  which  she  fell  in  consequence,  as  she  asserts, 

IT  7.  See  Appeal  and  Error,  vol.  2,  Cent  Dig.  §  1500. 
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of  slipping  in  a  puddle  of  oil  which  had  accunvulated  upon  the  floor, 
so  that  her  hand  was  thrust  in  between  the  cogwheels  in  such  a  man- 
ner that  she  suffered  the  loss  of  four  fingers.  When  asked  whether 
there  was  any  covering  or  protection  in  that  part  of  the  machine  where 
the  cogwheels  were,  she  said:  "Not  on  the  inside.  On  the  outside 
there  was.  Where  my  hand  went,  there  was  no  protection — over  these 
ten  or  twelve  inches."'  The  plaintiff  further  testified  that  she  had  not 
seen  the  puddle  of  oil  before  the  accident,  that  it  was  eight  or  ten 
inches  "big,"  and  that  the  oil  came  from  underneath  the  machine,  and 
directly  in  the  place  where  she  had  to  step  in  doing  her  work.  The 
plaintiff's  sister  had  noticed  this  accumulation  of  oil  there,  according 
to  her  testimony,  and  had  notified  the  defendant's  assistant  foreman  of 
it  about  a  week  before  the  accident  In  such  a  case,  of  course,  the 
gravamen  of  the  charge  against  the  master  is  the  failure  to  furnish 
the  servant  with  a  reasonably  safe  place  in  which  to  do  the  master's 
work,  and  reasonably  safe  appliances  to  work  with.  The  actual  con- 
dition of  the  place  and  appliances  may  be  shown ;  the  presence  or  ab- 
sence of  safeguards  calculated  to  protect  the  employe  from  injury; 
and  every  fact  relevant  to  the  question  whether  the  place  and  appli- 
ances, as  tlie  servant  was  required  to  use  them,  were  or  were  not 
reasonably  safe. 

On  the  trial  of  the  present  action,  it  appears  to  have  been  suggested 
in  behalf  of  the  plaintiff  that  a  drip  pan  ought  to  have  been  provided 
by  the  defendant,  to  prevent  the  accumulation  of  oil  on  the  floor,  thus 
rendering  it  dangerously  slippery,  and  on  this  subject  the  learned  trial 
judge  charged  the  jury  as  follows : 

**If  you  think  that  a  drip  pan  under  this  machine  was  necessary,  In  view 
of  all  the  existing  conditions,  to  render  It  a  reiisonably  safe  machine  to  work 
upon  and  work  with,  then  you  may  find  the  defendant  liable  because  It  did  not 
furnish  such  an  appliance,  or  something  of  the  sort,  but  only  If  you  think 
that  such  an  appliance  was  necessary  to  make  the  machine,  as  a  whole,  a 
reasonably  safe  machine  to  work  with." 

At  the  close  of  the  charge,  counsel  for  the  defendant  said :  "I  except 
first  to  you  honor's  remarks  about  the  drip  pan.  I  ask  your  honor  to 
charge  that  there  is  no  evidence  in  the  case  that  a  drip  pan  was  neces- 
sary ;"  to  which  the  court  responded :  "I  leave  that  to  the  jury,  as  a 
matter  of  fact ;"  and  an  exception  to  the  refusal  to  charge  as  requested 
was  duly  taken  in  behalf  of  the  defendant. 

It  is  said  in  the  brief  for  the  respondent  that  the  defendant  did  not 
except  to  the  portion  of  the  principal  charge  which  I  have  quoted,  but 
I  think  the  statement  of  counsel  that  he  excepted  to  the  court's  remarks 
about  the  drip  pan  pointed  clearly  to  that  portion  of  the  charge,  and 
was  sufficient  to  raise  the  question  of  its  correctness. 

Still  further,  on  the  same  subject,  the  court  said  in  answer  to  one  of 
the  requests  of  defendant's  counsel : 

"The  only  question  Is  whether  It  was  necessary,  to  make  the  machinery 
reasonably  safe  for  a  person  to  work  there,  that  there  should  be  a  drip  pan 
to  prevent  the  floor  from  getting  slippery." 

An  exception  was  also  taken  to  this  instruction. 
The  learned  judge  further  charged  the  jury  as  follows : 
"Her  own  negligence  will  defeat  her,  If  It  caused  the  accident,  or  contributed 
to  cause  it;   and,  If  the  danger  was  obvious,  she  cannot  recover.    But  if  she 
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is  not  defeated  by  either  one  of  these  considerations,  then  the  defendant  is 
liable,  if  it  was  negligent  either  in  not  furnishing  a  reasonably  safe  machlDe, 
in  that  it  lacked  sufficient  guards  about  the  dangerous  parts,  or  lacked  a  drip 
pan,  or  was  negligent  in  not  giving  her  the  necessary  and  proper  instmctions.'' 

It  is  contended  in  behalf  of  the  appellant  that  it  was  error  thus  to 
permit  the  jury  to  find  a  verdict  simply  on  the  view  which  they  might 
take  of  the  question  whether  the  defendant  ought  not  to  have  pro- 
vided a  drip  pan,  or  "something  of  that  sort";  and  we  are  referred 
to  the  decisions  in  which  it  has  been  held  to  be  "error  to  permit  a  jury 
to  find  a  verdict  against  a  railway  if  the  jury  determine  that  the  de- 
fendant ought  to  have  had  a  flagman  at  a  crossing."  I  think  that  the 
flagman  cases  are  distinguishable  in  principle,  by  reason  of  the  fact 
that  the  presence  or  absence  of  a  flagman  at  a  particular  crossing  is 
something  outside  the  operation  and  management  of  the  train,  which 
are  the  matters  in  question  in  those  cases.  A  typical  case  of  this  char- 
acter is  Gumming  v.  Brooklyn  City  R.  R.  Co.,  104  N.  Y.  669,  10  N.  E. 
855,  in  which  the  Court  of  Appeals,  speaking  of  Judge  CuUen's  charge 
to  the  jury,  which  was  sustained  by  the  decision  as  being  correct,  says 
that  : 

"The  Judge  meant  only  to  say  that  in  running  its  cars,  or  in  their  manage- 
ment the  defendant  need  only  use  ordinary  care,  but  that  If,  in  thus  running 
or  managing  its  cars,  it  omitted  precautions  which,  in  the  use  of  ordinary 
care,  it  should  have  adopted,  in  order  to  prevent  this  injury,  then  it  was  liable." 

Inasmuch  as  the  judgment  in  favor  of  the  plaintiff  was  affirmed,  we 
have  here  the  clearest  implication  that  a  jury  may  properly  inquire 
whether  an  injury  attributed  to  negligence  would  have  been  prevented 
by  the  adoption  of  one  or  more  precautions  in  the  discharge  of  the 
duty  owing  by  the  defendant  to  the  plaintiflf,  and  the  decision  has  been 
so  understood.  In  Petrie  v.  N.  Y.  Central  &  H.  R.  R.  R.  Co.,  63  App. 
Div.  473,  476,  71  N.  Y.  Supp.  866,  affirmed  in  171  N.  Y.  638,  63  N.  E. 
1121,  the  Appellate  Division  in  the  Fourth  Department,  referring  to 
the  Gumming  Case,  said : 

"As  we  understand  the  rule,  it  is  now,  generally  speaking,  a  question  of  fact 
for  the  jury  to  determine  whether,  under  all  the  circumstances  of  a  given  case, 
a  railroad  company  should  have  adopted  some  other  precautions  tiian  those 
which  were  actually  employed  in  the  operation  and  management  of  its  train 
while  approaching  a  highway  crossing." 

This  rule,  by  analogy,  supports  the  instructions  which  have  been 
quoted  in  the  present  case  of  master  and  servant. 

It  seems  to  me  that  the  appeal  presents  no  other  serious  question. 
Counsel  for  the  appellant,  in  asserting  that  the  charge  allowed  the  jun' 
to  find  that  the  defendant  was  liable,  whether  the  plaintiff  was  negli- 
gent or  not,  must  have  overlooked  not  only  the  statement  of  the  learned 
trial  judge  already  quoted,  where  he  told  the  jury  that  the  plaintiff's 
own  negligence  would  defeat  her,  if  it  caused  the  accident,  or  contrib- 
uted to  cause  it,  but  also  this  instruction  near  the  beginning  of  his  re- 
marks : 

"Even  though  the  defendant  may  have  been  negligent,  and  its  negligence 
may  have  joined  with  hers  to  produce  the  accident,  nevertheless,  if  she  was 
negligent,  and  her  negligence  contributed  to  the  accident,  it  matters  not  how 
great  the  negligence  of  the  defendant  was,  she  cannot  recover.  This  is  the 
first  proposition  of  law  in  the  case." 
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Nor  did  the  court  tell  the  jury,  as  is  suggested  in  the  brief  for  the 
appellant,  that  a  master,  in  guarding  machinery,  must  guard  against 
the  possibility  of  such  an  accident  as  this.  The  learned  judge  did  say 
that  the  plaintiff's  claim  was  that  the  wheels  of  the  machine  "ought 
to  have  been  carefully  guarded  against  the  possibility  of  a  person 
working  with  tlie  machine  getting  his  hand,  by  some  accident,  thrust 
into  the  gear";  but  he  followed  this  statement  of  what  the  plaintiff 
claimed  by  laying  down  the  rule  of  law  on  the  subject  in  language 
which  showed  that  the  defendant's  measure  of  duty  was  not  so  high 
as  that  "All  that  the  law  demands  of  the  employer  who  furnishes 
machinery,"  he  said,  "is  that  his  machine  shall  be  reasonably  safe ;  and 
the  question  here  is  whether  the  machine,  guarded  as  it  was,  was  rea- 
sonably safe.  If  it  was,  then  there  is  nothing  in  that  direction  to  make 
the  defendant  liable."  Certainly  the  defendant  had  nothing  to  com- 
plain of  in  this  instruction. 

The  court's  refusal  to  receive  evidence  to  show  that  the  machine 
had  never  "had  an  accident  or  break"  was  accompanied  by  the  re- 
mark, "There  is  no  question  about  it" — showing  that,  in  the  opinion  of 
the  judge,  no  negligence  could  be  predicated  of  any  defect  of  such  a 
nature  as  indicated  by  the  question — ^and  the  ruling  affords  no  ground 
for  a  reversal. 

In  view  of  the  other  instructions  which  had  been  given — some  of 
them  very  specific — on  the  question  of  contributory  negligence  and  the 
plaintiff's  assumption  of  tlie  risk,  it  was  not  error  to  refuse  to  charge 
that  she  could  not  recover  if  she  knew  of  the  presence  of  the  oil  before 
the  accident,  and  did  not  tell  the  defendant. 

Some  criticism  is  made  upon  certain  remarks  of  the  court  during 
the  trial  as  having  been  prejudicial  to  the  defendant,  but  no  request 
was  made  or  exception  taken  concerning  the  same,  and  I  cannot  say 
that  they  were  so  manifestly  objectionable  or  unfair  as  to  have  affected 
the  result. 

I  think  that  there  should  be  an  affirmance  in  this  case. 

Judgment  and  order  affirmed,  with  costs.    AH  concur. 


(97  App.  Div.  157.) 

In  re  SMITH  et  al. 

(Supreme  CJonrt,  Appellate  Division,  Second  Department    July  28,  1904.) 

1.  GuABDiANs— Accounting— ExPENDiTXJBKS. 

A  special  guardian  for  infants  should  not  be  credited  with  money  ex- 
pended in  improving  their  real  estate ;  there  being  no  proof  that  the  im- 
provements were  necessary,  or  that  the  interest  of  the  infants  demanded 
it 

2.  Same— Intebest. 

A  special  guardian  for  infants,  who  fails  to  deposit  money  with  the 
county  treasurer  as  directed,  should  be  charged  interest  thereon  only  at 
the  rate  it  would  have  earned  if  so  deposited ;  he  not  having  used  it  as  his 
own,  but  merely  paid  it  to  the  executor  of  the  infants'  mother  under  a 
mistaken  notion  of  his  duty. 

Appeal  from  Special  Term,  Kings  County. 
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In  the  matter  of  the  application  of  Joseph  Smith  and  others,  infants, 
for  leave  to  sell  real  estate.  From  portions  of  an  order,  Joseph  H. 
Smith  and  another  of  the  petitioners  appeal ;  Jacob  Steinbacker,  spe- 
cial guardian,  being  the  respondent.    Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, J.ENKS,  and  HOOKER,  JJ. 

Charles  Strauss  (Timothy  B.  Halpin,  on  the  brief),  for  appellants. 

Rufus  L.  Scott  (Andrew  Lemon,  on  the  brief),  for  respondent 

HOOKER,  J.  The  learned  referee  correctly  states  the  facts  sub- 
stantially as  follows:  John  Smith,  father  of  the  objectors  herein,  at 
his  intestate  decease,  prior  to  1882,  was  the  record  owner  of  two  pieces 
of  land  in  Kings  county,  and  was  survived  by  his  wife,  Susan,  and 
four  children.  Two  of  said  children  have  since  deceased,  unmarried, 
intestate,  and  without  issue.  Some  time  later  the  widow  brought  an 
action  to  have  the  ownership  of  the  land  of  which  her  husband  died 
seised  decreed  to  be  in  herself  (the  widow),  and  that  she  be  decreed 
to  be  the  owner  thereof  in  her  sole  right ;  and  in  this  action  her  own 
infant  children  were  parties  defendant.  The  case  was  tried — ^the  in- 
fants appearing  by  a  guardian  ad  litem — ^and  judgment  was  rendered 
for  the  plaintiff;  and  the  mother,  under  the  judgment,  received  a  deed 
from  a  special  guardian  appointed  for  that  purpose,  which  deed  pur- 
ported to  convey  to  Susan  Smith  all  the  real  estate  of  which  her  hus- 
band died  seised.  In  1887  Susan  Smith,  having  married  one  John 
Broenla,  made  her  last  will  and  testament,  by  which,  after  several 
minor  bequests,  she  gave  all  of  her  estate  to  her  children,  with  power 
to  her  executors  to  sell  all  of  her  real  property  and  apply  the  proceeds 
for  the  children's  benefit  Upon  the  subsequent  death  of  Mrs.  Broenla, 
this  will  was  afterwards  probated  in  this  county.  Mortimer  C.  Earl 
and  John  Smith  duly  qualified  as  executors.  Smith  never  participated 
in  the  management  of  the  estate,  and  is  now  dead.  The  real  property 
above  mentioned  was  the  only  real  property  owned  by  the  testatrix  in 
her  lifetime.  Earl,  as  executor,  entered  into  a  written  contract  with 
two  different  persons  for  the  sale  of  the  two  parcels  of  real  estate.  An 
examination  of  the  title  disclosed  that,  in  the  action  above  mentioned, 
service  was  made  upon  the  infants  under  14  years  of  age  by  delivering 
to  each  of  them  the  summons,  but  that  no  service  was  made  upon  any 
person  with  whom  they  resided,  as  required  by  law,  and  objection  to 
the  title  was  made — that,  tlie  court  never  having  acquired  jurisdiction 
over  the  infants,  the  executors  had  nothing  to  sell,  and  that  the  heirs 
of  John  Smith,  the  infants  herein,  were  the  owners  of  the  prq)erty. 
To  effect  the  sale  of  the  property,  this  proceeding  was  brought,  and  the 
referee  appointed  reported  that  these  infants  were  the  owners  of  the 
land,  and  that  a  sale  of  the  property  would  be  for  the  best  interests  of 
the  children.  The  special  guardian  herein  was  thereupon  directed  to 
sell  the  real  property  to  pay  incumbrances,  taxes,  expenses  of  the  pro- 
ceedings, and  disbursements ;  to  take  as  part  of  the  purchase  price  a 
mortgage  from  one  of  the  purchasers — Wade  by  name — for  $1,500,  due 
in  two  years,  and  a  mortj^age  of  $1,150,  due  in  same  time,  from  one 
Bennett.  The  order  herein,  dated  April  10,  1889,  then  directed  that 
out  of  the  money  in  his'  hands  the  special  guardian  pay  over  "for  and 


Digitized  by 


Google 


Sup.  Ct.)  IN  RB  SMITH.  641 

on  account  of  the  infants  the  sum  of  $600."  It  does  not  state  to  whom 
the  payment  was  made.  The  order  further  provides  that  the  guardian 
pay  to  and  deposit  with  the  treasurer  of  Kings  county  the  balance  of  the 
purchase  money. 

The  special  guardian  seems  to  have  acted  under  the  direction  of 
Earl,  who  appeared  to  be  in  the  position  of  next  friend  of  the  infants. 
While  the  guardian's  name  was  used,  he  did  nothing  but  necessary  and 
foraial  acts,  and  Earl  alone  was  active.  On  the  completion  of  the  sale, 
and  after  the  payments  of  the  mortgage,  interest,  taxes,  etc.,  on  the 
property,  and  the  expenses  of  the  proceeding,  but  exclusive  of  the  $500 
directed  by  the  order  to  be  paid  over  for  the  children,  the  sum  of 
$744.10  remained.  This  money  was  received  by  Earl,  and  the  guard- 
ian herein  deposited  no  part  of  it  with  the  treasurer  of  Kings  county, 
as  directed  to  do.  The  special  guardian  in  whose  name  the  two  mort- 
gages were  made  collected  some  interest,  and  finally  the  principal  of 
bc^  mortgages,  no  part  of  which  was  deposited  with  the  treasurer  of 
the  county  as  directed ;  but  all  of  the  moneys  so  collected  were  turned 
over  to  Earl,  who  apparently,  as  executor,  deemed  himself  entitled  to 
possession.  In  an  accounting  as  executor,  and  in  proceedings  on  ob- 
jections to  such  account.  Earl  charges  himself  with  having  received  the 
$744.16  above  mentioned,  the  Bennett  mortgage  of  $1,150,  and  interest 
thereon,  as  far  as  the  same  was  collected,  and  with  interest  on  the  Wade 
mortgage  for  two  years,  but  not  with  the  sum  of  $180  interest  on  the 
$1,500  afterwards  loaned  to  another,  or  with  the  principal  sum  of 
$1,500.  One  AUaben,  since  deceased,  was  the  attorney  for  Earl  at  the 
time;  and,  on  the  payment  of  the  Wade  mortgage,  as  Earl  testifies, 
without  the  knowledge  or  consent  of  Earl,  AUaben  loaned  the  $1,500 
on  a  second  mortgage  to  one  Darling.  Two  years'  interest,  or  $180 
mentioned,  was  collected ;  and  then,  upon  foreclosure  proceedings,  the 
whole  $1,500  was  lost.  The  guardian,  in  his.  accounts  filed  herein, 
credits  himself  with  the  payment  to  Earl  of  the  amounts  above  set  forth 
as  having  been  received  by  Earl,  and  charges  himself  with  the  $1,500, 
together  with  interest  thereon  at  the  rate  of  2  per  cent  per  annum  from 
April  22,  1891,  to  the  date  of  the  accounting;  claiming  that  2  per  cent 
per  annum  is  the  interest  which  the  fund  would  have  earned,  had  it 
been  with  the  county  treasurer,  as  directed  by  the  order  herein. 

Upon  the  filing  of  the  account  of  the  special  guardian,  the  appellants, 
both  of  whom  are  now  of  full  age,  objected  thereto,  first,  on  the  ground 
that  he  should  charge  himself  with  the  principal  sum  of  $1,500,  which 
was  lost  on  the  Darling  mortgage,  with  interest  thereon  at  the  legal 
rate,  and  with  two  installments  of  interest  paid  on  that  mortgage  be- 
fore it  was  lost,  with  like  interest  thereon ;  and,  second,  that  the  guard- 
ian should  charge  himself  with  all  the  amounts  of  moneys  received  by 
him  as  guardian,  or  which  should  have  been  received  by  him,  from 
every  source,  together  with  a  like  rate  of  interest.  The  referee  ap- 
pointed to  pass  the  account  has  charged  him  with  the  loss  on  the  Darl- 
ing mortgage ;  has  recommended  that  he  pay  2  per  cent,  interest,  com- 
pounded annually,  on  all  moneys  he  has,  and  that  he  be  credited  with 
all  sums  he  paid  Earl ;  that  the  interest  rate  be  6  per  cent.,  simple,  since 
the  infants  respectively  reached  full  age.  The  Special  Term  confirmed 
the  report,  and  the  objectors  appeal. 
89N.Y.S.— 41 
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Although  a  large  part  of  the  record  in  the  accounting  of  Earl  as 
administrator,  including  his  petition  and  account,  and  the  opinion  of  the 
referee,  were  introduced  in  evidence  before  the  referee  in  this  proceed- 
ing, and  although  it  has  appeared  as  confusing  to  all  parties  correctly 
to  trace  some  of  these  funds  back  and  forth  through  the  hands  of  the 
respondent  and  through  the  hands  of  Earl,  the  executor,  it  does  not  ap- 
pear to  me  that  the  facts  give  rise  to  any  serious  complications.  The 
special  guardian  has  consented  that  he  be  charged  with  the  $1,500  lost 
in  the  Darling  mortgage,  and  with  the  $180  of  interest  received  there- 
on ;  the  only  controversy  as  to  that  item  now  being  the  rate  of  interest. 
It  is  admitted  that  he  turned  over  to  Earl,  the  executor  of  the  estate 
of  the  mother  of  the  infants,  all  of  the  moneys  which  came  into  his 
hands  as  special  guardian,  and  Earl  has  accounted  in  the  Surrogate's 
Court  for  these  and  other  sums.  His  account,  with  certain  alterations 
as  directed  by  the  referee,  appears  to  have  been  settled,  and  payments 
made  to  the  beneficiaries  of  substantially  the  whole  amount,  save  what 
may  become  due  upon  the  adjustment  of  the  interest. 

The  view  I  take  of  the  disposition  of  the  moneys  received  from  the 
sale  of  the  infants'  lands  under  the  order  of  April  10,  1889,  in  this  pro- 
ceeding, is  that  the  expense  of  the  illness  and  burial  of  Ellen  Smith, 
late  one  of  the  infants,  together  with  the  sums  paid  for  the  board  of 
these  appellants  and  their  sister  while  they  were  yet  infants,  should 
now  be  deemed  a  proper  expenditure  of  the  sum  of  $500  mentioned  in 
that  order,  so  far  as  the  latter  sum  is  applicable  thereto.  That  sum 
of  money  was  paid  by  the  respondent  to  Earl,  and  the  latter  made  the 
disbursements.  It  appears  conclusively  that  the  whole  sum  was  ex- 
pended for  the  purposes  indicated,  and  as  to  that  item  appellants  can 
have  no  further  claim.  Through  Earl,  as  a  channel,  it  reached  the 
parties,  and  was  expended  for  the  purpose  clearly  indicated  in  the 
order  appointing  this  special  guardian. 

It  is  not  sufficient,  however,  in  this  proceeding,  that  the  special 
guardian  show  that  he  has  paid  over  these  moneys  to  Earl,  and  that 
by  Earl  they  have  been  expended  for  the  interests  of  the  infants,  or 
in  the  settlement  of  their  mother's  estate,  to  relieve  the  guardian  from 
liability  for  any  further  sums,  except  as  to  the  moneys  paid  them 
upon  their  attaining  their  majority.  The  appellants  concede  the  valid- 
ity of  these  disbursements  on  April  16,  1899,  of  $1,047.50,  payment  of 
Kerz  mortgage;  $145.02,  Allaben  allowance;  $10.25,  contract  and 
disbursements;  $67.82,  taxes;  and  $5,  disbursements.  What  we 
have  had  to  say  about  the  $500  item  leads  to  the  conclusion  tliat  the 
respondent  should  be  credited  with  that  sum  out  of  the  amount  of 
$744.16  paid  to  Earl  on  April  15,  1899.  That  leaves,  in  his  hands 
$244.16,  the  amount  he  had  in  cash  at  the  time  of  the  sales  to  Bennett 
and  Wade,  after  deducting  the  $500  item.  There  is  also  in  his  hands 
the  several  items  of  $57.50,  interest  on  the  Bennett  mortgage,  to- 
gether with  the  sum  of  $1,150,  principal  of  the  Bennett  mortgage, 
paid  on  or  about  May  1,  1894.  With  these  sums,  together  with  $150 
interest  on  the  Wade  mortgage,  $1,500  lost  on  the  Darling  mortgage, 
and  the  $180  interest  thereon,  the  guardian  should  be  charged,  to- 
gether with  2  per  cent,  interest  thereon,  compounded  annually  from 
the  several  dates  these  moneys  came  into  his  hands  as  guardian. 
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He  should  be  credited  with  the  sums  paid  to  the  infants.  It  seems 
that  Earl  made  these  payments,  and  it  was  entirely  competent  for  the 
special  guardian  to  pay  them  through  Earl,  if  he  chose  to  do  so,  in- 
stead of  paying  them  personally.  There  is  no  proof  in  the  record,  as 
far  as  this  proceeding  is  concerned,  in  relation  to  the  amounts  so 
paid.  The  suggestion  appears  from  Schedule  E  of  the  executor's 
account,  introduced  in  evidence  before  the  referee,  that  these  sums 
were  $400  to  Joseph  Smith,  December  4,  1895 ;  $535  to  Joseph  Smith 
on  June  12, 1897 ;  $160  to  D.  J.  Smith  January  20,  1902 ;  and  yet  two 
of  these  items  seem  to  have  been  contested  in  the  accounting  in  the 
Surrogate's  Court. 

This  is  all  the  guardian  may  be  credited  with,  for  they  are  the  X)nly 
disbursements  which  are  perniitted  by  the  order  appointing  him.  It 
is  quite  possible  that,  had  he  aeposited  these  moneys  with  the  treas- 
urer of  the  county  of  Kings,  some  of  it  might,  perhaps,  under  the 
direction  of  the  court  on  further  applications  in  this  proceeding,  have 
been  directed  to  have  been  expended  in  behalf  of  the  infants;  but 
what  such  sums  might  have  been,  or  what  the  papers  might  have 
shown  upon  such  applications,  is  now  a  mere  matter  of  speculation. 
It  is  certain  that  the  avails  of  the  sale  of  the  lands  of  these  infants 
were  not  applicable  toward  the  payment  of  the  debts  of  the  estate  of 
their  mother.  Warren  v.  Union  Bank  of  Rochester,  157  N.  Y.  259, 
51  N.  E.  1036,  43  L.  R.  A.  256,  68  Am.  St.  Rep.  777.  And  this  no  one 
now  disputes.  Their  title  was  derived  from  their  deceased  father, 
and  the  action  brought  by  the  mother  against  them  resulted  in  a  void 
judgment,  on  account  of  the  invalidity  of  the  service  upon  the  in- 
fants. It  seems  equally  certain  that  the  amount  of  moneys  Earl  ex- 
pended in  improving  the  real  estate  should  not  on  this  appeal  be  held 
to  be  a  proper  credit  for  the  special  guardian.  No  proof  exists  that 
there  was  any  necessity  for  such  improvements,  and  that  the  interest 
of  the  infants  demanded  it.  New  York  Building  Loan  Co.  v.  Fisher, 
23  App.  Div.  363,  48  N.  Y.  Supp.  152;  Warren  v.  Union  Bank  of 
Rochester,  supra.  The  only  suggestion  which  we  have  as  to  any 
such  expenditure  is  the  petition  and  account  of  Earl  in  the  surro- 
gate's proceeding.  These  items  seem  to  have  been  in  the  neighbor- 
hood of  $200.  It  is  significant  that  the  other  side  of  Earl's  account 
as  executor  shows  that  he  received  before  the  appointment  of  the 
special  guardian  an  amount  nearly  as  great  as  one-half  of  that  sum 
from  the  rents  and  profits  of  the  real  estate,  to  which,  the  title  being 
in  the  children,  there  can  be  no  dispute  that  he  was  not  entitled. 

On  the  question  of  the  rate  of  interest  to  be  allowed  to  the  children 
upon  the  several  sums  that  came  into  the  hands  of  the  guardian  and 
should  have  been  deposited  with  the  county  treasurer,  we  think  the 
conclusion  of  the  referee  is  correct.  The  objectors  should  not  com- 
plain that  the  county  treasurer  sometimes  obtains,  as  they  suggest  in 
their  brief,  higher  rates  of  interest  than  2  per  cent,  on  long-time  de- 
posits. The  referee  was  generous  in  the  extreme  in  stating  in  his  re- 
port that  he  would  listen  to  further  proofs  in  respect  to  the  rate  of 
interest  which  it  was  customary  for  the  county  treasurer  to  allow,  in 
the  event  that  the  objectors  desired  to  show  that  they  could  have  had 
greater  than  2  per  cent,  from  the  treasurer,  had  the  money  been  there 
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deposited.  The  appellants  did  not  take  advantage  of  this  offer..  It  is 
true,  the  respondent  did  not  comply  with  the  terms  of  the  order  by 
which  he  was  appointed ;  but  he  has  shown  no  moral  turpitude,  and 
has  not  used  the  funds  as  his  own.  Under  a  mistaken  notion  of  his 
duty,  he  paid  the  moneys  to  Earl.  No  showing  is  made  to  punish 
him.  The  guardian  does  not  appeal  from  the  order  requiring  him  to 
pay  6  per  cent,  simple  interest  from  the  dates  when  the  infants  re- 
spectively attained  the  age  of  21.  This  provision  of  the  order  was 
based  upon  a  wise  discretion  of  the  Special  Tern^. 

The  final  order  should  be  reversed,  and  the  proceedings  remanded 
to  the  Special  Term  for  further  action  in  accordance  with  the  conclu- 
sion reached  in  this  opinion.    All  concur. 


ADAMO  ▼.  BLOHM  et  al. 

(Supreme  Ck>iirt  Appellate  Division,  Second  Department    July  28,  1901) 

1.  Abchitects— Action  fos  Sesvices. 

Where,  In  an  action  for  architect's  services,  defendants  admitted  plain- 
tilt's  employment  to  make  an  estimate  of  the  cost  of  a  building  which 
defendants  contemplated  erecting,  and  that  plaintiff  fm*nished  the  esti- 
mate required,  and  it  appeared  that  defendants  received  the  plans  and 
estimates  which  plaintiff  prepared  without  objection,  and  never  contested 
plaintiff's  employment  until  after  suit  brought,  and  that  the  only  reason 
why  the  plans,  etc.,  were  not  used,,  was  that  defendants  decided  not  to 
build  because  of  lack  of  funds,  plaintiff  was  entitled  to  recover. 

Appeal  from  Municipal  Court  of  New  York. 

Action  by  Ane^elo  Adamo  against  Peter  Blohm  and  another.  From 
a  Municipal  Court  judgment  in  favor  of  defendants,  dismissing  plain- 
tiff's complaint  after  a  trial  before  the  court  without  a  jury,  plaintiff 
appeals.    Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD,  JENKS,  and  HOOKER,  JJ. 

Robert  B.  Knowles,  for  appellant. 
Michael  J.  Grady,  for  respondents. 

HIRSCHBERG,  P.  J.  This  judgment  must  be  reversed,  as 
against  the  weight  of  evidence.  The  action  is  for  "work,  labor,  and 
services,"  and  the  defence  is  a  general  denial.  The  plaintiff  is  an  ar- 
chitect, and  the  services  concededly  rendered  by  the  plaintiff  to  the 
defendants  were  in  reference  to  the  plans  and  specifications  for  a 
house  which  the  defendants  contemplated  building  in  the  spring  of 
1902.  It  is  undisputed  that  the  defendants  did  contemplate  building 
a  house  at  that  time,  and  they  admit  that  they  employed  the  plaintiff 
to  make  and  furnish  them  an  estimate  of  the  cost  of  a  dwelling  to  be 
constructed  in  accordance  with  certain  plans  which  they  assert  they 
already  had,  and  which  they  had  procured  from  another  architect, 
who,  however,  was  not  produced  as  a  witness.  They  admit  further 
that  the  plaintiff  did  furnish  the  estimate  required ;  and  they  also  ad- 
mit that  he  made  and  delivered  to  them  a  set  of  plans  and  specifica- 
tions in  the  month  of  May,  1902,  which  they  kept  for  a  period  of 
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nearly  two  years  before  the  commencement  of  this  action,  without 
protest  of  any  kind,  although  they  received  a  bill  from  the  plaintiff 
for  his  services  in  preparing  them,  and  knew  from  that  fact  that  he 
expected  to  be  paid  for  the  work.  They  did  not  at  any  time  offer  to 
return  the  plans  and  specifications,  and  did  on  one  occasion  use  them 
by  loaning  them  to  a  friend  who  was  engaged  in  building. 

The  plaintiff  testified  that  the  defendants  employed  him  to  make* 
the  plans  and  specifications,  and  that  he  procured  a  building  permit 
from  the  municipal  authorities,  which  he  gave  to  the  defendants  with 
the  plans ;  that  they  changed  their  residence  a  few  weeks  afterwards ; 
and  that,  after  he  found  their  new  address,  he  demanded  payment  of 
his  bill,  which  he  was  promised,  but  never  received.  His  son  testified 
in  his  behalf  that  he  called  on  the  defendants  and  demanded  payment 
of  the  bill,  receiving  a  similar  promise  of  payment,  with  the  assurance 
that  the  defendant  Peter  Blohm  would  call  on  the  plaintiff  the  follow- 
ing Sunday.  The  defendant  Peter  Blohm  admits  receiving  a  bill  from 
the  plaintiff's  son,  and  that  he  told  the  latter  that  he  would  call  at  the 
plaintiff's  house  on  the  following  Sunday  if  he  could.  He  never  did 
call,  nor  in  any  manner,  so  far  as  appears,  notify  the  plaintiff,  either 
personally  or  in  writing,  that  he  repudiated  the  bill  or  disputed  the 
employment. 

Both  defendants  testified  that  the  plaintiff's  plans  and  specifications 
were  satisfactory,  and  it  is  quite  apparent  that  they  would  have  been 
used  by  them  in  the  construction  of  a  house,  except  for  the  fact  that 
they  were  short  of  money.    The  defendant  Peter  Blohm  testified : 

"I  got  a  kind  of  a  reverse  In  business  then.  Q.  Did  you  examine  them  [the 
plans]  in  detail?  A.  No,  sir.  Q.  You  never  examined  them  in  detail?  A. 
No,  sir.  Q.  So  you  don't  know  what  you  wanted?  A.  Of  course,  I  know  I 
wanted  them,  but  I  didn't  look  them  over  closely.  I  was  not  ready  to  build, 
as  I  told  him." 

The  defendant  Catherine  Blohm  was  asked,  "Why  haven't  you 
gone  ahead  and  built  this  house?"  and  she  answered,  "Because  we 
didn't  have  the  money.  We  didn't  have  enough.  We  wouldn't  risk 
it." 

The  plaintiff  denied  that  he  made  an  estimate  ujpon  the  plans  which 
the  defendants  claimed  to  have  in  their  possession  before  his  employ- 
ment, and  he  also  denied  that  he  ever  saw  those  plans.  The  decision 
below  is  based  upon  a  similarity  which  the  court  found  to  exist  be- 
tween the  two  sets  of  plans,  Apparently  inducing  the  belief  that  the 
plaintiff  had  copied  those  belonging  to  the  defendants.  The  defend- 
ants made  no  such  claim  upon  the  trial,  and  there  is  no  evidence  that 
the  plaintiff  did  copy  the  defendants'  plans,  and  no  express  evidence 
that  the  latter  were  not  copied  or  adapted  from  the  plaintiff's.  It  is 
difficult  to  believe  that  if  the  plaintiff  had  furnished  to  the  defend- 
ants a  set  of  plans  similar,  or  nearly  similar,  to  a  set  which  they  al- 
ready had,  and  this  had  been  done  without  any  employment  of  the 
plaintiff  in  that  regard,  and  yet  was  accompanied  with  a  demand  for 
pay  for  the  services,  the  similarity  would  not  have  been  discovered  at 
the  time,  and  that  no  notice  would  have  been  taken  of  it  as  a  ground 
for  refusing  payment.  The  plaintiff's  version  of  the  occurrence  is 
more  credible  than  the  defendants'.    It  is  unlikely  that  the  plans  fur- 
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nished  without  a  request  would  have  been  accepted  when  it  was 
known  that  payment  for  the  work  was  expected.  The  defendants 
never  denied  until"  the  trial  that  they  had  employed  the  plaintiff  to 
do  the  work,  and  only  appear  to  have  questioned  the  amount  of  the 
bill  which  was  rendered  them.  Their  course  amounts  to  an  accept- 
ance of  the  work,  and  to  an  admission,  in  effect,  of  the  fact  of  em- 
ployment, and  of  their  consequent  liability.  The  judgment  should  be 
reversed. 

Judgment  of  the  Municipal  Court  reversed,  and  new  trial  ordered ;  cofits  to 
abide  the  event    All  concur. 


m  App.  Div.  107.) 

DILLON  V.  MANDELBAUM. 

(Supreme  Court,  Appellate  Division,  Second  Department    July  28,  1904.) 

L  Sales  to  Husband^Liabilitt  of  Wife— Agency. 

Where  plaintiff  sold  certain  goods  to  defendant's  husband  for  use  in 
the  family  of  which  he  was  head,  and  made  no  claim  therefor  against 
defendant  until  after  a  judgment  recovered  against  her  husband  was 
found  to  be  uncollectible,  and  there  was  no  evidence  that  the  husband 
in  such  dealings,  or  in  his  dealings  generally  affecting  his  home,  the  title 
to  which  was  in  his  wife,  acted  as  her  agent  or  that  she  assumed  to  be 
the  principal,  defendant  was  not  liable  therefor. 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  First  District. 

Action  by  Alexander  Dillon  against  Rose  Mandelbaum.  From  a 
judgment  in  favor  of  plaintiff,  defendant  appeals.     Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

Reuben  Stone,  for  appellant. 
Frederick  W.  Sparks,  for  respondent 

WOODWARD,  J.  The  plaintiff  in  this  action  sold  and  delivered  to 
Dr.  Mandelbaum  in  December,  1903,  certain  goods  and  merchandise, 
of  the  value  of  $28.96.  An  action  was  subsequently  brought  in  the 
Municipal  Court  to  recover  the  amount  of  this  bill,  resulting  in  a  judg- 
ment in  favor  of  the  plaintiff,  and  upon  the  trial  of  this  action  a  sat- 
isfaction of  this  judgment  was  offered  and  received  in  evidence.  It 
is  in  evidence,  however,  that  the  amount  of  the  recovery  has  not  been 
paid,  and  there  is  a  suggestion  in  the  record  that  in  proceedings  sup- 
plementary it  was  developed  that  Dr.  Mandelbaum  was  without  prop- 
erty. Having  failed  to  recover  of  Dr.  Mandelbaum,  the  plaintiff  took 
a  different  view  of  the  matter,  bringing  the  action  against  the  defend- 
ant. Dr.  Mandelbaum's  wife,  evidently  upon  the  ^theory  that,  as  the 
wife  owned  the  premises  on  which  the  goods  were  delivered,  the  goods 
being  used  to  make  certain  improvements  in  the  same,  the  doctor  was 
her  agent,  she  being  an  undisclosed  principal.  Upon  the  trial  tlie 
learned  court  below  directed  a  verdict  for  the  full  amount  of  the  claim, 
with  costs,  the  defendant  appealing. 

H 1.  See  Husband  and  Wife,  vol.  26,  Cent  Dig.  §  58a 
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We  fail  to  find  any  evidence  in  this  case  that  Dr.  Mandelbaum  was 
the  agent  of  the  defendant  There  was  no  suggestion  that  the  plain- 
tiff knew  the  defendant,  or  that  the  goods  were  sold  and  delivered  to 
her  or  at  her  request;  and  the  fact  that  the  plaintiff  originally  brought 
his  action  against  the  defendant's  husband,  without,  any  intimation  that 
he  had  sold  the  goods  to  any  one  else,  indicates  that  the  credit  was  given 
to  Dr.  Mandelbaum,  the  head  of  the  family.  The  husband,  so  far  as 
appeared,  maintained  the  family.  It  does  not  appear  that  the  defend- 
ant has  any  other  property  than  the  house  where  the  goods  were  de- 
livered, or  any  income  or  resources  from  which  to  ke^  the  building  in 
repair,  or  that  she  assumed  to  pay  any  of  the  charges  upon  or  in  respect 
to  the  premises.  So  far  as  the  evidence  discloses,  for  all  of  the  pur- 
poses of  occupancy  and  enjoyment,  as  well  as  keeping  in  repair,  the 
husband  treated  the  house  as  his  own.  In  all  of  his  transactions  and 
dealings  in  respect  to  the  premises,  he  does  not  appear  to  have  professed 
to  act  for  his  wife,  nor  is  there  the  slightest  evidence  that  she  assumed 
to  be  the  principal ;  but  all  was  done  in  his  name  as  principal,  not  as 
agent,  and  the  plaintiff  treated  the  transaction  as  one  between  himself 
and  Dr.  Mandelbaum  until  after  he  discovered  that  he  could  not  col- 
lect the  account,  when  he  undertook  to  collect  the  same  of  this  defend- 
ant We  think  the  facts  fail  to  establish  agency  on  the  part  of  de- 
fendant's husband.  See  Jones  v.  Walker,  63  N.  Y.  612;  Snyder  v. 
Sloane,  65  App.  Div.  643,  644,  72  N.  Y.  Supp.  981,  and  authorities 
there  cited. 

The  judgment  appealed  from  should  be  reversed,  with  costs.  All 
concur. 


(87  App.  Div.  147.) 

DALY  V.  REINELDT  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department    July  28,  1904.) 

L  MoRTOAGE»— Fbaud  OF  Attobnet— Waiveb— Laches. 

Where,  within  three  or  four  months  after  the  execution  of  a  purchase- 
money  mortgage  sought  to  be  foreclosed,  the  mortgagor  acquired  knowl- 
edge that  the  mortgage  had  been  fraudulently  taken  for  the  sole  benefit 
of  his  attorney,  who  represented  him  in  the  purchase  of  the  property, 
but,  with  such  knowledge,  he  failed  to  disaffirm  the  contract  for  more 
than  a  year,  during  which  time  he  paid  interest  on  the  mortgage,  he 
thereby  waived  the  fraud,  as  against  a  bona  fide  purchaser  of  such  mort- 
gage. 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  John  W.  Daly  against  Paul  F.  Reineldt  and  others.  From 
a  judgment  in  favor  of  defendants,  plaintiff  appeals.     Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT.  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

John  M.  Digney,  for  appellant. 
George  M.  S.  Schulz,  for  respondents. 

HOOKER,  J.  This  action  is  brought  to  foreclose  a  purchase-money 
mortgage  for  $7,500.  The  defendants  Reineldt  allege  that  the  mort- 
gage was  obtained  by  plaintiff's  assignor  by  fraud,  and  demand  judg- 
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nient  that  it  be  delivered  up  and  canceled.    They  were  successful  at 
Special  Term,  and  plaintiff  appeals  from. the  judgment  against  him. 

Accepting  the  testimony  of  the  defendants  as  true,  and  dealing  with 
the  questions  upon  their  theory  of  the  original  transaction,  it  appears 
that  one  Griffin,  an  attorney  who  had  had  some  legal  business  for  Paul 
Reineldt,  sent  for  him,  and  told  him  that  Nowill,  the  owner  of  the 
property  in  question,  was  willing  to  sell,  and  he  could  obtain  it  for 
Reineldt  for  $40,000 ;  that  the  defendant  demurred  to  the  price,  and 
later  Griffin  said  Nowill  would  accept  $37,500,  whereupon  the  defend- 
ant agreed  to  purchase,  retaining  Griffin  as  his  attorney  to  make  search 
for  him,  examine  the  title,  and  take  care  of  the  transfer  and  the  giving 
back  of  the  mortgages.  The  deal  was  consummated  on  September  13, 
1899.  A  $16,000  mortgage  given  to  Nowill  by  defendants  was  part 
of  the  purchase  price.  The  $7,500  subsequent  mortgage,  in  suit,  was 
given  to  Backus,  a  dummy  for  Griffin,  and  was  also  as  part  of  the  pur- 
chase price.  Until  the  assignment  to  the  plaintiff,  Griffin  exercised 
ownership  over  that  mortgage.  These  two  purchase-money  mortgages 
were  assigned  to  the  plaintiff  on  January  14, 1902.  The  interest  on  the 
mortgage  in  suit  was  paid  regularly  by  Reineldt  every  six  months  from 
the  time  it  was  given,  up  to  the  purchase  by  the  plaintiff. 

The  learned  Special  Term  has  found  that  a  relation  of  trust  and  con- 
fidence existed  between  Reineldt  and  Griffin,  that  the  latter  held  the  po- 
sition of  agent  or  attorney  for  the  former,  and  that  the  transaction  was 
fraudulent.  The  testimony  of  Reineldt,  however,  shows  that,  within  a 
short  time  after  the  execution  of  the  mortgage,  he  was  put  in  full  pos- 
session of  the  facts  upon  which  he  seeks  to  predicate  fraud.  Nowill  re- 
ceived, of  the  purchase  price,  from  Reineldt,  through  Griffin,  $30,000, 
and  Griffin  kept  for  himself  the  $7,500  mortgage.  Within  three  or 
four  months  subsequent  to  the  execution  of  the  mortgage,  Ford,  a  real 
estate  agent,  in  whose  hands  Nowill  had  placed  the  property,  informed 
Reineldt  that  he  could  have  purchased  the  property  for  $31,000.  This 
was  before  any  interest  on  the  mortgage  in  suit  became  due.  Imme- 
diately following  that,  Reineldt  had  a  conversation  with  Nowill  him- 
self, in  which  the  latter  told  him  he  had  placed  it  in  the  hands  of  a  real 
estate  agent  for  that  price.  In  the  year  1900 — on  what  day  does  not 
clearly  appear — Reineldt  learned  from  Nowill  that  the  latter  received 
but  $30,000  from  Mr.  Griffin.  The  conclusion  was  irresistible,  there- 
fore, that  Griffin  had  pocketed  the  balance,  and  then  Reineldt  possessed 
full  knowledge  of  the  facts  upon  which  he  has  on  the  trial  of  this  ac- 
tion established  the  fraud.  Reineldt  also  testified  that  within  six 
months  after  the  execution  of  the  mortgage  he  knew  that  Griffin  re- 
tained the  purchase-money  mortgage  for  $7,500  for  himself,  and  had 
profited  that  mucH  by  the  transaction,  and  said  upon  the  stand  that 
after  learning  that  Griffin  had  defrauded  him  of  this  money,  and  know- 
ing he  held  the  mortgage  of  $7,500,  which  he  declared  in  his  pleading 
to  be  a  fraud,  still  for  a  period  of  two  years  he  paid  the  interest  upon 
that  mortgage  without  any  objection.  Payments  of  interest,  as  appears 
by  the  record,  were  made  in  March  and  September,  1900,  and  in  April 
and  October,  1901.  No  reason  appears  why  Reineldt  should  not  at 
once  have  disaffirmed  the  contract,  or  at  least  have  ceased  paying  the 
interest  on  the  mortgage,  upon  his  learning  of  the  fraud.    His  only 
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explanation  is  that  he  took  about  a  year  to  think  it  over.    During  this 
year  he  kept  on  paying  the  interest. 

We  think  it  clear,  under  tliese  facts,  that  the  defendant  has  reaffirmed 
his  contract  of  mortgage.  The  duty  rests  upon  one  who  claims  to  have 
been  defrauded  to  rescind  the  contract,  and  such  rescission  must  be  ex- 
ercised immediately  upon  discovery  of  the  fraud.  Delay  in  this  has 
been  repeatedly  declared  to  effect  an  affirmance  of  the  contract.  Halla- 
han  V.  Webber,  7  App.  Div.  122,  40  N.  Y.  Supp.  103.  In  that  case  Pre- 
siding Justice  Van  Brunt,  writing  for  the  court,  said : 

"In  the  cases  of  Masson  v.  Bovet,  1  Denlo,  69,  43  Am.  Dec.  651;  CJobb  v. 
Hatfield,  46  N.  Y.  533;  Hammond  v.  Pennock,  61  N.  Y.  145;  Schiffer  v.  Dletz, 
83  N.  Y.  300;  Strong  v.  Strong,  102  N.  Y.  69,  5  N.  E.  799,  and  many  other 
eases  which  might  be  cited,  It  is  stated  that  It  Is  a  settled  rule  that  the  right 
to  rescind  a  contract  for  fraud  must  be  exercised  Immediately  upon  its  dis- 
covery, and  that  any  delay  In  doing  so  will  be  deemed  an  election  to  affirm 
the  contract" 

Rdneldt,  under  the  rule  announced  in  these  cases,  should  not  be  per- 
mitted, after  he  discovered  the  fraud,  to  take  a  year  or  more  to  think  it 
over,  all  the  while  paying  interest,  and  now  seek  to  defeat  foreclosure 
by  the  plaintiff,  who,  so  far  as  appears,  is  a  bona  fide  purchaser  of  the 
mortgage.  The  judgment  should  therefore  be  reversed,  and  a  new 
trial  granted. 

Judgment  reversed  and  new  trial  granted;  costs  to  abide  the  event  All 
concur* 


(97  App.  Dlv.  150.) 

LARSEN  v.  INTERURBAN  ST.  RY.  CO. 

(Supreme  Conrt,  Appellate  Division,  Second  Department    July  28,  1904.) 

L  Costs— Suits  in  Fobica  Paupebis— Infants— Guardian  ad  Litem. 

Code  Civ.  Proc.  §  458,  provides  that  a  poor  person,  whether  an  adult  or 
infant  not  being  of  ability  to  sue,  may  prosecute  as  a  poor  person,  and 
have  an  attorney  assigned  to  conduct  his  action.  Section  459,  subd.  2, 
requires  that  the  petition  must  be  verified  by  the  applicant's  aflQdavit. 
unless  he  is  an  infant  under  the  age  of  14  years,  and  in  that  event  L^ 
the  affidavit  of  his  guardian,  etc.  Held,  that  where  the  father  of  an  in- 
fant plaintiff  in  an  action  for  injuries  was  appointed  her  guardian  ad 
litem,  and  the  Infant  was  under  14  years  of  age,  and  had  no  property,  it 
was  no  objection  to  her  right  to  prosecute  the  suit  In  forma  pauperis  that 
her  guardian  was  worth  more  than  $100,  and  was  of  sufficient  responsi- 
bility to  answer  to  plaintiff  for  his  misconduct  in  prosecuting  the  action. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Annie  Larsen,  an  infant,  by  her  guardian  ad  litem, 
against  the  Interurban  Street  Railway  Company.  From  an  order 
permitting  plaintiff  to  sue  as  a  poor  person,  defendant  appeals.  Af- 
firmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

Bayard  H.  Ames,  for  appellant. 

Wm.  J.  McArthur,  for  respondent. 

1 1.  See  Costs,  vol.  13,  Cent  Dig.  S  50(X 
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HOOKER,  J.  This  is  an  appeal  by  the  defendant  from  an  order 
of  the  Special  Term  vacating  an  Order  requiring  the  plaintiff  to  file 
security  for  the  costs  of  this  action,  and  permitting  the  plaintiff  to 
prosecute  the  action  as  a  poor  person,  and  assigning  her  an  attorney 
and  counsel  for  that  purpose.  The  order  provides  that  the  attorney 
therein  assigned  shall  prosecute  the  action  without  compensation  for 
his  services.  No  affidavits  were  submitted  in  opposition  to  the  plain- 
tiff's motion  for  leave  to  prosecute  as  a  poor  person,  and  none  of  the 
allegations  of  her  petition  are  contradicted. 

Section  458  of  the  Code  of  Civil  Procedure  provides : 

"A  poor  person,  whether  an  adult  or  Infant,  not  being  of  ability  to  sue,  wbo 
alleges  that  he  has  a  cause  of  action  against  another  person,  may  apply  by 
petition  to  the  court  In  which  the  action  is  pending,  or  in  which  it  is  intended 
to  be  brought,  for  leave  to  prosecute  as  a  poor  person,  and  to  have  an  attorney 
and  counsel  assigned  to  conduct  his  action." 

Section  459  makes  provision  in  relation  to  what  the  contents  of  the 
petition  shall  contain.  It  is  by  that  section  required  that  the  nature 
of  the  action  shall  be  shown.  This  requirement  is  complied  with  in 
the  petition.  The  motion  for  leave  to  sue  as  a  poor  person  was  based 
upon  the  summons  and  complaint,  the  appHcation  for  an  order  ap- 
pointing the  guardian  ad  litem,  and  the  petition  for  leave.  All  these 
papers  were  printed  in  the  record,  and  it  is  very  clear  that,  if  the 
facts  alleged  be  true,  the  plaintiff  has  a  meritorious  cause  of  action. 
The  nature  of  the  action  brought  is,  in  any  event,  however,  clearly 
shown  from  the  petition.  Subdivision  2  of  the  section  requires  that 
the  petition  must  show  that  the  applicant  is  not  worth  $100  besides 
the  wearing  apparel  and  furniture  necessary  for  himself  and  family, 
and  the  subject-matter  of  the  action.  This,  also,  is  established  by  the 
petition,  and  is  not  denied.  The  section  also  requires  that  the  peti- 
tion must  be  verified  by  the  applicant's  affidavit,  unless  the  applicant 
is  an  infant  under  the  age  of  14  years,  and  in  that  event  by  the  affi- 
davit of  his  guardian  appointed  in  said  action,  supported  by  a  certifi- 
cate of  a  counselor  at  law  to  the  effect  that  he  has  examined  the  case, 
and  is  of  the  opinion  that  the  applicant  has  a  good  cause  of  action. 
In  lliis  case  the  plaintiff  is  an  infant  under  the  age  of  14  years,  and 
the  petition  is  verified  by  the  affidavit  of  her  guardian.  Annexed  to 
the  petition  is  an  affidavit  of  a  counselor  at  law  to  the  effect  that  he 
has  examined  the  case,  and  is  of  the  opinion  that  the  applicant  has  a 
good  cause  of  action.  The  order  appealed  from  vacates  the  require- 
ment that  the  plaintiff  file  security,  and  orders  that  the  plaintiff  be 
permitted  to  prosecute  as  a  poor  person,  and  directs  that  one  Ren- 
dich  be  assigned  to  the  plaintiff  as  attorney,  and  that  he  shall  prose- 
cute the  action  without  compensation.  No  more  strict  or  complete 
compliance  with  the  provisions  of  the  Code  of  Civil  Procedure  in 
relation  to  obtaining  leave  to  prosecute  as  a  poor  person  could  well 
be  adopted  than  appears  from  the  record  in  this  case. 

The  principal  objection  to  the  order  on  the  part  of  the  appellant  is 
that  inasmuch  as  the  guardian  ad  litem  is  the  father  of  the  plaintiff, 
and  showed  himself,  upon  his  application  to  be  appointed  guardian 
ad  litem,  to  be  worth  more  than  $100,  and  to  be  of  sufficient  financial 
responsibility  to  answer  to  the  plaintiff  for  his  misconduct  in  prose- 
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cuting  the  action,  it  cannot  be  properly  said  that  the  infant  herself  is 
an  infant  pauper,  or  is  within  the  contemplation  of  the  sections  from 
which  we  have  quoted.  The  following  language  of  Mr.  Justice  Bar- 
rett, included  in  the  opinion  of  the  court  delivered  in  Feier  v.  Third 
Avenue  R.  R.  Co.,  9  App.  Div.  607,  609,  41  N.  Y.  Supp.  821,  states 
the  true  rule  in  this  respect : 

"Now,  as  an  infant,  whether  under  or  over  fourteen  years  of  age,  cannot 
apply  until  a  guardian  ad  litem  is  appointed  (Matter  of  Byrne,  1  Edw.  Ch.  41; 
Glasberg  v.  Dry  Dock  E.  B.  &  B.  R.  R.  Co.,  12  Civ.  Proc.  R.  50,  per  Patterson, 
J.),  and  as  such  guardian  ad  litem  must,  under  the  general  rules  of  practice, 
be  a  competent  and  responsible  person,  the  statute  is  practically  abrogated  if 
the  competency  and  responsibility  of  the  guardian  constitute  a  complete  an- 
swer to  the  application.  The  infant  here  says,  without  a  word  of  denial,  that 
she  has  no  means  whatever;  that  she  has  a  good  cause  of  action  against  the 
defendant;  and  that  she  is  a  hired  domestic  in  her  guardian's  service.  What 
was  the  court's  answer?  It  was  this:  *Though  you  are  an  infant  pauper, 
you  shall  not  have  the  benefit  of  the  statute,  because  you  have  a  responsible 
guardian.  This  responsible  guardian  you  had  to  secure  before  you  commenced 
your  action.  Having  secured  him,  you  are  no  longer  within  the  statute,  or, 
rather,  it  is  no  abuse  of  discretion  to  deny  your  petition.'  This  reasoning 
seems  to  be  practically  to  nullify  the  amendment,  and  to  leave  infant  paupers 
in  quite  as  unfortunate  a  position  as  they  were  in  before  the  Legislature  sought 
to  help  them." 

Correct  reasoning  allows  no  distinction  between  cases  where  the 
guardian  ad  litem  is  the  father,  and  those  where  some  other  person 
has  been  appointed  to  act.  The  outcome  of  the  lawsuit,  if  it  results 
in  the  collection  of  any  money  from  the  defendant,  will  not  become 
the  property  of  the  father,  but  will  be  solely  that  of  the  infant ;  nor 
is  the  means  of  the  father  that  of  the  infant.  It  is  natural  that  a 
father  of  means  will  perhaps  resent  the  statement  that  his  mfant  chil- 
dren are  paupers  unless  possessed  of  an  independent  estate  of  their 
*  own,  but  the  plain  language  of  the  pertinent  sections  of  the  Code  of 
Civil  Procedure,  unqualified  by  any  reference  or  allusion  to  the  pos- 
sible relationship  between  guardian  ad  litem  and  infant  plaintiff,  af- 
fords no  basis  for  an  argument  that  an  infant  plaintiff  who  establishes 
in  relation  to  himself  all  the  facts  mentioned  in  the  sections  to  which 
reference  has  been  made  is  not  a  poor  person,  entitled  to  prosecute  as 
such,  because  his  guardian  ad  litem  is  his  father,  who  has  shown  him- 
self to  be  possessed  of  more  than  $100  in  his  affidavit  of  qualification 
as  guardian.  Until  some  legislative  enactment  changes  the  definition 
of  an  infant  poor  person,  we  shall  feel  constrained  to  hold  no  distinc- 
tion between  those  whose  parents  have  qualified  as  their  guardians 
and  others. 

The  order  should  therefore  be  affirmed,  with  $10  costs  and  dis- 
bursements.    All  concur. 
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(97  App.  Dlv.  111.) 

LBB  V.  BROOKLYN  HEIGHTS  R.  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department    July  28,  1901) 

1.  Bailboads— Failitbe  to  Fence  Tback— Statutes— Injubies  to  Andcalb— 

Liability. 

A  railroad  is  liable  for  injuries  to  animals  on  its  right  of  way  caused 

by  its  failure  to  comply  with  Laws  1892,  p.  1390,  c.  676,  §  32,  requiring 

every  railroad  corporation  to  maintain  fences  on  the  sides  of  its  road  of 

height  and  strength  sufficient  to  prevent  cattle,  horses,  sheep,  and  hogs 

k         from  going  on  its  road  from  the  adjacent  land,  etc. 

2.  Same— CoNSTBUCTioN. 

Under  Laws  1892,  p.  1390,  c.  676,  §  32,  requiring  every  railroad  to  fence 
the  sides  of  its  road,  to  keep  out  cattle,  horses,  sheep,  etc.,  but  declaring 
that  no  railroad  need  be  fenced  when  not  necessary  to  prevent  horses, 
cattle,  sheep,  etc.,  from  going  on  its  track  from  the  adjoining  lands,  a 
railroad  company  was  not  bound  to  fence  its  right  of  way  within  the  dty 
of  New'  York  to  keep  out  horses  pastured  on  certain  city  blocks,  where 
a  public  highway  intervened  between  such  property  and  the  railroad's 
right  of  way. 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  First  Dis- 
trict. 

Action  by  Daniel  Lee  against  the  Brooklyn  Heights  Railroad  Com- 
pany. From  a  Municipal  Court  judgment  in  lavor  of  defendant, 
plaintiff  appeals.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD. JENKS,  and  HOOKER,  JJ. 

Benjamin  F.  Norris,  for  appellant. 
H.  F.  Ives,  for  respondent. 

WOODWARD,  J.  The  plaintiff  rented  certain  real  estate  between 
Fifth  and  Sixth  avenues  and  between  Thirty-Seventh  and  Thirty- 
Eighth  streets  in  the  borough  of  Brooklyn,  which  he  used  for  a  pas- 
ture for  his  horses.  The  defendant  operates  and  controls  a  certain 
line  of  street  surface  railroad  in  a  cut  about  60  feet  deep,  which  cut  is 
near  the  lands  occupied  by  the  plaintiff,  and  appears  to  be  through  a 
private  right  of  way.  It  appears  that  at  some  time  there  had  been 
a  fence  along  the  lines  of  the  lands  mentioned,  but  that  in  March, 
1903,  certain  employes  of  the  defendant  railroad  company  had  en- 
tered upon  the  premises  for  the  purpose  of  fastening  guy  wires,  or 
something  of  that  kind,  in  connection  with  some  work  which  they 
were  doing,  and  that  they  had  torn  down  the  fence  along  the  plain- 
tiff's premises,  and  that  it  had  remained  down  until  October  of  the 
same  year,  when  one  of  the  plaintiff's  horses,  while  grazing,  got  too 
near  the  edge  of  the  cut,  and  the  land  caved  from  under  his  feet,  and 
he  was  precipitated  to  the  bottom  of  the  cut,  resulting  in  his  death. 
The  plaintiff  brings  this  action  to  recover  the  value  of  the  horse,  bas- 
ing his  action  upon  the  provisions  of  section  32  of  chapter  676,  p. 
1390,  of  the  Laws  of  1892.  Upon  the  trial  the  learned  Municipal 
Court  dismissed  the  complaint  upon  the  merits  at  the  close  of  the 
evidence.    The  plaintiff  appeals. 

11 1.  See  Railroads,  vol.  41,  Cent.  Dig.  8  1411. 
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Section  32  of  the  act  above  mentioned  provides,  in  so  far  as  it  is 
relevant  to  the  matter  now  before  us,  that: 

"Every  railroad  corporation,  and  any  lessee  or  other  person  in  possession 
of  its  road,  shall,  before  the  lines  of  its  road  are  opened  for  use,  and  so  soon 
as  It  has  acquired  the  right  of  way  for  its  roadway  erect  and  thereafter  main- 
tain fences  on  the  sides  of  its  road  of  height  and  strength  suflScient  to  pre- 
vent cattle,  horses,  sheep  and  hogs  from  going  upon  its  road  from  the  adjacent 
lands  with  farm  crossings  and  openings  with  gates  therein  at  such  farm  cross- 
ings whenever  and  wherever  reasonably  necessary  for  the  use  of  the  owners 
and  occupants  of  the  adjoining  lands.  ♦  ♦  ♦  No  railroad  need  be  fenced, 
when  not  necessary  to  prevent  horses,  cattle,  sheep  and  hogs  from  going  upon 
Its  track  from  the  adjoining  lands." 

We  are  of  opinion  that,  under  the  established  law  of  this  state,  if 
it  was  shown  that  the  defendant  had  failed  to  erect  and  maintain 
^'fences  on  the  sides  of  its  road  of  height  and  strength  sufficient,"  etc., 
it  would  be  liable  for  all  damages  resulting  from  a  failure  to  discharge 
this  duty.  Graham  v.  President,  etc.,  of  D.  &  H.  C.  Co.,  46  Hun, 
386;  Donnegan  v.  Erhardt,  119  N.  Y.  468,  473,  474,  23  N.  E.  1051,  7 
L.  R.  A.  537,  and  authorities  there  cited.  The  difficulty  with  the  case 
at  bar,  however,  is  that  the  plaintiff  has  failed  to  produce  evidence 
showing  that  the  defendant  had  failed  to  discharge  the  duty  required 
by  the  statute.  The  duty  to  construct  fences  is  not  absolute.  It  is 
only  when  it  is  necessary  to  prevent  horses,  cattle,  sheep,  and  hogs 
from  going  upon  its  tracks  from  the  adjoining  lands.  It  was  in  evi- 
dence that  this  accident  to  plaintiff's  horse  occurred  within  the  limits 
of  the  city  of  New  York.  The  plaintiff  testified  that  the  red  plot  upon 
the  map  or  diagram  in  evidence  represented  the  part  that  he  paid 
rent  for,  and  this  map  shows  that  a  portion  of  Thirty-Eighth  street 
was  included  in  the  red  plot,  while  the  railroad  runs  adjacent,  not  to 
the  lots  as  outlined  upon  the  map,  but  to  the  highway.  That  is,  the 
plaintiff's  map  shows  blocks  78  and  82,  Sixth  avenue  running  between 
them,  though  apparently  not  opened,  while  south  of  these  blocks  runs 
Thirty-Eighth  street,  a  portion  of  which  appears  not  to  be  opened, 
although  alleged  to  be  a  public  highway,  and  still  south  of  this  high- 
way is  the  defendant's  railroad,  running  through  a  cut  upon  a  pri- 
vate right  of  way  through  blocks  77  and  81.  The  defendant  denied 
the  allegation  of  the  complaint  that  the  plaintiff's  horse  on  the  11th 
day  of  October,  1903,. was  lawfully  in  and  upon  a  certain  lot  or  tract 
of  land  at  or  near  the  intersection  formed  by  Thirty-Eighth  street 
and  Sixth  avenue,  public  highways  in  the  borough  of  Brooklyn,  etc. ; 
and  it  appears  from  the  diagram  or  map  that  Thirty- Eighth  street 
mtervened  between  the  lands  rented  by  the  plaintiff  and  the  defend- 
ant's right  of  way,  so  that  it  may  be  questioned  whether,  under  the 
statute,  it  was  necessary  to  construct  a  fence,  for  we  might  almost 
take  judicial  notice  of  the  fact  that  horses  may  not  be  lawfully  pas- 
tured in  the  public  highways  of  the  city  of  New  York,  and  that  where 
a  public  highway  intervenes  between  the  premises  where  horses  and 
cattle  are  pastured  and  the  railroad,  within  such  city,  there  is  no  duty 
resting  upon  the  defendant,  because  it  is  "not  necessary  to  prevent 
horses,  cattle,  sheep  and  hogs  from  going  upon  the  track  from  the 
adjoining  lands."  The  only  evidence  in  relation  to  fences  was  the 
testimony  of  the  plaintiff  that  there  had  been  a  fence  along  the  edge 
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of  his  lots  for  a  period  of  ten  years,  or  since  the  construction  of  de- 
fendant's road ;  but  a  fence  along  the  edge  of  his  lots,  as  shown  by 
his  diagram,  would  be  on  the  northerly  side  of  the  highway,  and  with- 
in the  boundaries  of  blocks  77  and  81,  so  that  a  highway  and  portions 
of  the  land  contained  in  block  77  intervene  between  the  place  where 
plaintiff's  horses  were  being  pastured.  The  fact  that  a  fence  along 
the  edge  of  plaintiff's  lots  had  been  torn  down  and  destroyed  by  de- 
fendant's employes  months  before  does  not  show  that  the  defendant 
had  neglected  to  construct  and  maintain  a  proper  fence  along  the 
sides  of  its  road,  and  there  is  absolutely  no  evidence  in  this  case  that 
the  plaintiff's  horse  fell  upon  the  defendant's  tracks  or  right  of  way. 
While  the  evidence  does  not  disclose  the  real  situation,  the  most  prob- 
able explanation  of  the  matter — ^and  the  plaintiff's  diagram  suggests 
this  view — is  that  Thirty- Eighth  street  was  not  opened  east  of  about 
the  middle  of  block  78,  and  that  Sixth  avenue  was  not  opened  be- 
tween Thirty-Seventh  and  Thirty-Eighth  streets,  and  that  the  plaintiff, 
renting  blodcs  78  and  82,  lying  on  either  side  of  Sixth  avenue,  and 
made  use  of  the  latter  avenue  and  that  portion  of  Thirty-Eighth 
street  which  remained  unopened,  in  common  with  the  two  blocks 
mentioned,  as  a  pasture  land,  and  that  the  defendant  railroad  com- 
pany, or  the  public  authorities,  had  excavated  a  portion  of  Thirty- 
Eighth  street  to  the  level  of  the  defendant's  railroad  running  through 
the  cut  in  blocks  77  and  81,  lying  to  the  south  of  plaintiff's  premises, 
and  that  the  horse  fell  into  this  highway,  and  not  upon  the  defend- 
ant's right  of  way  at  all.  In  short,  the  plaintiff's  map  makes  it  cer- 
tain to  our  mind  that  the  defendant's  railroad  is  not  adjacent  to  the 
plaintiff's  land,  and  that  the  plaintiff's  horse,  grazing  in  the  highway, 
fell  into  an  excavation  made  within  the  limits  of  such  highway,  and 
was  killed.  At  least,  there  is  no  evidence  that  he  was  killed  upon  the 
defendant's  right  of  way,  and,  if  he  was  not,  the  plaintiff  can  gain  no 
rights  under  the  statute,  even  if  there  was  no  fence  along  the  sides 
of  its  tracks,  and  upon  this  point  there  is  likewise  no  evidence. 

The  judgment  appealed  from  should  be  affirmed,  with  costs.    All 
concur. 


(97  App.  Dlv.  lie.) 

In  re  STEBNWERTH. 

(Supreme  Court,  Appellate  Division,  Second  Department.    July  28.  1904.) 

1.  ExEcuTOBS—Ci^AiMS— Evidence. 

Evidence  Tield  insufficient  to  establish  the  payment  of  a  bill  for  drugs 
as  a  claim  against  testator's  estate. 

2.  Same— Witnesses— Cboss-Examination. 

Where  a  witness  on  behalf  of  a  claimant  against  a  decedent's  estate 
had  first  appeared  to  oppose  the  claim,  and  after  he  had  been  paid  $250  by 
the  claimant,  to  be  deducted  from  her  share  of  decedent's  estate,  in  ac- 
cordance with  a  compromise  between  the  heirs,  for  the  interest  which 
witness  might  have  in  the  estate,  he  testified  as  the  main  witness  on  be- 
half of  the  claimant,  it  was  error  for  the  court  to  refuse  to  permit  him 
to  be  asked  on  cross-examination  if  he  had  not  first  appeared  at  the  office 
of  the  counsel  for  the  objectors  to  the  claim,  ready  to  contest  the  same. 
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3l  Sam»— Pbejudice. 

The  objectors  were  necessarily  prejudiced  by  such  mlln;,  within  Code 
Giy.  Proc.  §  2545,  providing  that  a  surrogate's  decree  shall  not  be  reversed 
for  an  error  in  the  rejection  of  evidence  unless  it  appears  to  the  appellate 
court  that  the  exceptant  was  necessarily  prejudiced  thereby. 

Appeal  from  Surrogate's  Court,  Kings  County. 

Judicial  settlement  of  the  accounts  of  John  H.  Steenwerth  as  exec- 
utor of  the  will  of  Philip  Steichelmann.  From  certain  parts  of  the  sur- 
rogate's decree  adjudging  that  the  executor  pay  certain  amounts  on 
claims  of  creditors,  with  costs  to  the  creditors'  attorney,  certain  of  the 
heirs  aDDeal*    Reversed 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT.  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

Louis  Wendel,  for  appellants. 

Max  E.  l/Chman,  for  respondent. 

JENKS,  J.  The  claimant  and  the  executor  agreed  that  the  surro- 
gate, upon  the  judicial  settlement  of  the  executor's  accounts,  should  hear 
and  determine  two  claims  against  the  estate  which  had  been  rejected. 
The  learned  surrogate  disallowed  the  first  claim,  save  the  item  of  $14 
paid  to  a  druggist  for  medicines.  Another  item  of  $60  paid  for  taxes  is 
not  now  disputed.  The  second  claim  was  allowed.  It  is  made  up  of 
$66  for  interest  on  a  loan  to  the  testator,  $100  and  $330,  both  for  the 
care  and  nursing  of  the  testator  at  different  periods,  and  $72  for  his 
board. 

The  proof  is  insufficient  to  establish  the  payment  of  $14  for  medi- 
cines. It  consists  of  the  testimony  of  the  brother  of  the  claimant,  Mr. 
Steichelmann,  that  his  father,  the  testator,  lived  with  the  testator's 
daughter  between  January.  1,  1899,  and  July  1,  1901,  and  that  on  or 
about  December  1,  1901,  the  witness  saw  the  claimant  pay  an  itemized 
account  of  $14,  more  or  less,  for  medicines  to  a  druggist.  He  further 
testifies  that  he  "did  not  know  what  it  was  for."  There  is  other  evi- 
dence that  the  testator  was  ill  while  he  lived  with  his  daughter.  Ill- 
ness is  the  common  lot,  and  the  buying  of  medicines  is  commonplace. 
Therefore  this  proof  is  so  inadequate  as  to  fall  far  short. 

Aside  from  proof  that  the  testator  lived  with  the  claimant,  and  was 
there  sick  in  mind  ancl  body,  so  as  to  require  constant  attention  and 
nursing,  and  aside  from  certain  self-serving  statements  of  the  claimant 
to  outsiders,  the  second  claim  rests  mainly,  if  not  wholly,  upon  the  tes- 
timony of  the  said  Mr.  Steichelmann.  Without  it  the  proof  is  meager 
and  inadequate.  There  is  nothing  unusual  in  the  circumstance  that  a 
father  feeble  in  mind  and  body  lived  with  his  daughter,  and  was  nursed 
and  cared  for  by  her.  Even  if,  in  the  course  of  things,  it  was  natural 
that  she  was  entitled  to  compensation  for  her  filial  conduct,  we  may 
find  that  compensation  in  the  will,  which  was  made  wholly  and  exclu- 
sively in  her  favor.  It  appears  from  the  record  that  objections  to  pro- 
bate were  filed  on  behalf  of  another  daughter,  which  were  finally  with- 
drawn. And  it  also  appears  in  the  executor's  schedules  that  the  claim- 
ant, once  the  sole  devisee  and  legatee,  is  entitled  to  one-half  of  the  es- 
tate, that  the  other  sister  is  entitled  to  one-quarter,  and  that  others  are 
entitled  to  certain  interests  therein.     Evidently  there  was  a  compromise 
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which  distributed  the  estate  counter  to  the  provisions  of  the  will.    If 
the  will  as  drawn  had  been  probated,  then,  of  course,  the  claimant  had 
no  reason  to  file  her  claims,  but,  in  view  of  the  final  dispositicm,  the 
benefit  of  establishing  her  claims  is  obvious. 
The  said  witness,  on  his  cross-examination,  testified : 

'*I  waB  paid  $250  out  of  the  estate  by  my  sister.  It  was  paid  for  the  i]lte^ 
est  I  might  have  in  the  estate.  It  was  paid  to  me  by  Mr.  Steenwerth,  the 
executor,  at  my  sister's  request  I  was  at  Mr.  Wendel's  [the  counsel  for  the 
objectors]  office  at  one  time.  Q.  Ready  to  contest  the  claim  of  your  sister? 
(Objected  to.    Objection  sustained.    Exception.)" 

I  think  that  the  exception  was  well  taken.  The  $260  was  not  paid 
to  the  witness  to  discharge  any  debt,  for  he  testifies  that  it  was  paid  "for 
the  interest  I  might  have  in  the  estate."  His  name  does  not  appear  in 
the  schedule  of  those  entitled  to  share  in  the  estate ;  i.  e.,  as  the  result 
of  any  compromise  or  arrangement  between  the  heirs.  But  a  separate 
schedule  shows  that  $250  was  paid  to  the  witness,  "being  advanced  at 
the  request"  of  the  claimant,  "to  be  deducted  from  her  one-half  interest 
in  the  estate  of  the  decedent"  If  this  witness  was  ready  at  one  time  to 
contest  the  claims  which  he  now  supports  by  his  testimony,  is  not  the 
objector  entitled  to  show  such  a  state  of  mind  to  the  court?  If  it  could 
be  elicited  that  this  witness,  once  adverse  to  his  sister's  claim,  thereafter 
was  paid  $250  by  her,  even  though  he  testifies  that  it  was  "paid  for  the 
interest  he  might  have  in  the  estate,"  is  not  such  evidence  competent, 
relevant,  and  material?  Suppose  it  could  be  shown  that  at  the  time  of 
this  payment  the  attitude  of  the  witness  as  to  these  claims  was  dis- 
cussed, and  a  change  thereof  demanded  from  him,  or  even  that  such 
attitude  was  objected  to.  I  think  that  it  is  quite  clear  that  it  was  error 
thus  to  halt  the  cross-examination.  Starks  v.  People,  6  Denio,  106; 
Matter  of  Mason,  60  Hun,  46,  55, 14  N.  Y.  Supp.  434;  Gumby  v.  Met- 
ropolitan Street  R.  Co.,  65  App.  Div.  39,  72  N.  Y.  Supp.  551,  affirmed 
in  171  N.  Y.  636,  63  N.  E.  1117.  The  error  falls  within  the  limitation 
o£  the  rule  of  section  2515  of  the  Code  of  Civil  Procedure,  in  that  the 
exceptant  was  necessarily  prejudiced  thereby.  The  decree  of  the  Sur- 
rogate's Court  should  be  reversed. 

Decree  of  the  Surrogate's  Court  of  Kings  County  reversed,  and  proceedings 
remitted  for  disposition  in  accordance  with  the  opinion  of  JENKS,  J.;  costs 
to  abide  the  final  award  of  coats.    All  concur. 


(97  App.  Div.  790 

NORTH  SIDE  BANK  OF  BROOKLYN  v.  JOHN  GOOD  G0RDA6B 
&  MACH.  CO.  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department    July  28,  1904) 

1.  Receivers— Title  to  Pbopebtt— Pbiob  Liens— Judgicent  CBSDrroBS. 

Judgment  creditors  of  a  corporation,  who  were  made  parties  to  a  fore- 
closure  action  of  a  corporation  mortgage,  have  a  vested  right  In  the  property 
of  the  corporation,  prior  to  that  of  the  receiver  appointed  for  the  corpo- 
ration, who  tools  its  property  subject  to  existing  liens. 

t  !•  See  Ck)rporations.  voL  12,  Cent  Dig.  8  2248. 
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2.  Mortgages— FoBECLosuBE— Defenses— Fbaud— To  Whom  Available. 

The  defense  of  fraud  in  a  corporation  mortgage  is  open  to  judgment 
creditors  who  are  made  parties  to  a  suit  to  foreclose  the  same,  as  well  as 
to  the  receiver  of  the  corporation. 

8.  Receivebs—Attobnbts— Allowances— Pbiobitt  of  Claim. 

Where  a  suit  to  foreclose  a  corporation  mortgage  was  defended  on  the 
ground  of  fraud,  by  the  receiver  of  the  corporation,  and  by  Judgment  cred- 
itors who  were  made  parUes  to  the  suit,  and  the  defense  was  successful, 
the  attorneys  for  the  receiver  were  not  entitled  to  an  allowance  for  serv- 
ices to  be  paid  out  of  the  corporation  property  ahead  of  the  judgment 
creditors,  whose  lien  accrued  prior  to  the  receivership. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  the  North  Side  Bank  of  Brooklyn  against  the  John  Good 
Cordage  &  Machine  Company  and  others,  in  which  Messrs.  Wallach 
and  Cook,  attorneys  for  the  receiver  of  the  said  cordage  company, 
moved  for  an  allowance  for  services,  to  be  paid  ahead  of  James  J. 
Phelan  and  another,  judgment  creditors  of  said  cordage  company,  and 
appeal  from  an  order  denying  said  motion.     Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

Alfred  A.  Cook  (Leopold  Wallach,  on  the  brief),  for  appellants. 

Abel  Crook,  for  respondents. 

WOODWARD,  J.  The  learned  court  at  Special  Term,  in  a  mem- 
oranda in  this  matter,  says,  "I  think  the  propositions  on  which  the  mo- 
tions are  based  are  not  even  debatable,"  and  we  are  inclined  to  concur 
in  this  opinion.  It  appears  from  the  petition  that  one  Berthold  A. 
Reiss,  now  deceased,  was  appointed  receiver  of  the  John  Good  Cordage 
&  Machine  Company  on  the  16th  day  of  July,  1897,  and  that  he  retained 
as  his  attorneys  the  appellants  in  this  proceeding.  On  the  9th  day  of 
January,  1897,  the  said  cordage  company  had  made,  executed,  and 
delivered  to  the  Kings  County  Trust  Company  of  Brooklyn,  as  trustee, 
a  mortgage  or  deed  of  trust  for  the  sum  of  $300,000,  covering  its 
properties  in  Kings  and  Queens  counties,  and  bonds  aggregating  $106,- 
000  had  been  issued  and  disposed  of  to  Frank  &  J.  G.  Jenkins,  a  cor- 
poration, under  the  provisions  of  this  trust  deed.  The  latter  corpora- 
tion, upon  the  refusal  of  the  Kings  County  Trust  Company  to  act, 
brought  an  action  for  the  foreclosure  of  the  mortgage ;  and  Mr.  Reiss^ 
as  receiver,  under  advice  of  his  attorneys,  defended  the  action,  alleg- 
ing the  fraudulent  character  of  the  mortgage,  and  the  litigation  re- 
sulted in  the  court  holding  that  the  same  was  fraudulent  and  void  as 
against  the  receiver  and  judgment  creditors.  Jenkins  v.  John  Good 
Cordage  &  Machine  Co.,  66  App.  Div.  673,  68  N.  Y.  Supp.  239 ;  Id., 
168  N.  Y.  679,  61  N.  E.  1130.  In  the  foreclosure  action,  James  J. 
Phelan  and  David  H.  McAlpin,  as  judgment  creditors,  whose  rights 
in  the  cordage  company's  property  had  become  vested,  were  made  par- 
ties, and  appeared  by  their  attorneys  throughout  the  litigation,  and, 
so  far  as  appears  from  the  record,  were  as  instrumental  in  bringing 
about  the  results  as  the  attorneys  for  the  receiver.  Messrs.  Wallach 
and  Cook,  attorneys  for  the  receiver,  now  move  for  an  allowance  of 
$15,000  for  services — this  sum  to  be  paid  out  of  the  property  of  the 
cordage  company  ahead  of  the  judgment  creditors — upon  the  theory 
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that  they  have  rescued  this  property  and  made  it  available  for  the  pay- 
ment of  these  claims.  That  is,  parties  who  have  appeared  in  a  litiga- 
tion by  their  own  attorneys,  and  who  have  advised  and  consulted  with 
the  attorneys  for  the  receiver — ^as  much  to  his  advantage  as  their  own, 
in  all  probability — are  to  be  deprived  of  their  property,  to  the  extent 
of  thousands  of  dollars,  to  compensate  the  attorneys  for  the  receiver, 
upon  the  theory  that  it  was  by  reason  of  the  receiver's  defense,  through 
his  attorneys,  that  the  property  was  saved  from  the  lien  of  the  $300,- 
000  mortgage.  No  precedent  appears  in  the  books,  so  far  as  we  are 
able  to  discover,  for  such  an  allowance.  The  judgpnent  creditors,  on 
being  made  parties  to  the  foreclosure  action,  had  a  vested  right  in  the 
property  of  the  cordage  company.  They  had  rights  prior  to  those  of 
the  receiver,  who  took  only  the  property  of  the  cordage  company  sub- 
ject to  the  existing  liens  upon  it.  The  trust  mortgage  being  fraudulent, 
that  defense  was  open  to  the  judgment  creditors  equally  with  the  re- 
ceiver. There  is  no  presumption  that  the  attorneys  for  the  judgment 
creditors  were  incapable  of  asserting  this  defense,  or  that  they  would 
not  have  been  able  to  maintain  the  litigation  if  the  receiver  had  not 
appeared  at  all.  It  is  rather  extraordinary  that  the  receiver's  counsel 
should  feel  that  they  were  entitled  to  compensation  for  rescuing  this 
property,  when  both  of  the  judgment  creditors  were  represented  in 
the  litigation,  and  presumptively  discharged  all  of  the  duties  of  attor- 
neys in  such  cases.  The  judgment  creditor's  attorneys  might  witli 
equal  propriety  claim  a  right  to  compensation  for  saving  a  portion  of 
the  property  to  the  receiver,  for  it  does  not  appear  that  the  receiver 
did  not  have  the  benefit  of  the  counsel  of  the  judgment  creditors  quite 
as  much  as  the  latter  had  the  benefit  of  the  counsel  of  the  receiver. 
The  truth  is  that  the  defense  was  equally  available  to  the  receiver  and 
the  judgment  creditors,  and  they  equally  availed  themselves  of  the 
defense,  and,  their  interests  being  the  same,  they  acted  together.  They 
both  succeeded,  and  the  rights  of  the  judgment  creditors  cannot  be 
taJcen  from  them  by  a  proceeding  in  the  nature  of  that  now  before  us. 
The  order  appealed  from  should  be  affirmed,  with  costs. 

Order  affirmed,  with  $10  costs  and  disbursements.    All  concur. 

<97  App.  Div.  48.) 

CORN  V.  LEVY  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department    July  28,  190i.) 

1.  Pleading— Htpothbtical  Defenses. 

Under  Code  Civ.  Proc.  §  522,  providing  that  each  material  allegation  of 
the  complaint  not  controverted  by  the  answer  must,  for  the  purposes  of 
the  action,  be  taken  as  true,  a  hypothetical  clause  in  an  answer  to  the 
effect  that,  if  the  note  described  in  the  complaint  was  ever  indorsed  by 
defendant's  testator,  it  was  indorsed  by  him  under  circumstances  showing 
a  diversion,  denied  nothing  in  the  complaint,  and  could  be  regarded  a8 
mere  surplusage,  which  could  properly  be  stricken  on  motion,  but  if  did 
not  render  the  answer  bad  on  demurrer 

2.  Bills  and  Notes— Actions— Pleading. 

Under  the  negotiable  instruments  law  (Laws  1897,  p.  719,  c  612,  a-s 
amended  by  Laws  1898,  p.  1091,  c.  396,  §  114).  providing  that,  where  a 
person  not  otherwise  a  party  to  an  instrument  places  his  signature  tbere- 


Digitized  by  V^OOQIC 


Sup.  Ct)  OOBN  V.  LEVY.  659 

on  In  blank  before  delivery,  he  is  liable  as  indorser  to  the  payee  and  to 
all  subsequent  parties,  if  the  instrument  is  payable  to  a  third  person,  it 
is  not  necessary  for  the  complaint  in  an  action  on  a  note  to  allege,  in  or- 
der to  charge  a  third  person  as  an  indorser  before  delivery,  that  the  in- 
dorsement was  made  in  order  to  give  the  maker  credit  with  the  payee,  or 
that  the  party  indorsed  the  note  as  surety  for  the  maker. 

3.  Sa3«&— Diversion— Knowledge  by  Plaintiff. 

In  an  action  on  a  note  brought  against  the  executors  of  the  second  ac- 
commodation indorser  by  the  first  accommodation  indorser,  who  had  been 
compelled  to  pay  a  Judgment  recovered  against  her  upon  the  note  by  the 
payee,  an  answer  alleging  that  the  note  was  indorsed  under  circumstances 
which  showed  a  diversion  was  bad,  where  it  did  not  specify  when  plain- 
tiff became  aware  of  the  alleged  diversion. 

Appeal  from  Trial  Term,  Queens  Cotmty. 

Action  by  Rosetta  Com  against  Julia  Levy  and  William  Hyams,  as 
executrix  and  executor,  respectively,  of  Philip  Levy,  deceased.  From 
an  interlocutory  judgment  sustaining  a  demurrer  to  a  defense  of  the 
answer,  defendants  appeal.    On  reargument.    Affirmed. 

For  former  opinion,  see  87  N.  Y.  Supp.  768. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

William  C.  Prime,  for  appellants. 

Joseph  J.  Com  (Ifa  Leo  Bamberger  and  Edward  Lazan^y,  on  the 
brief),  for  respondent. 

WILLARD  BARTLETT,  J.  This  is  an  action  upon  a  promissory 
note  for  $2,500,  brought  against  the  executors  of  the  second  accommo- 
dation indorser  by  the  first  accommodation  indorser,  who  has  been  com- 
pelled to  pay  a  judgment  recovered  against  her  upon  the  note  by  the 
payee  named  therein.  The  answer  contains  a  denial,  and  in  the  second 
subdivision  thereof  a  separate  defense,  alleging  that,  "if  the  said  note 
set  forth  and  described  in  the  complaint  was  ever  indorsed  by  the  de- 
fendants' testator,"  it  was  indorsed  by  him  under  circumstances  there- 
inafter stated,  which  circumstances  would  show  a  diversion  of  the  note. 
The  only  averment  that  the  plaintiff  ever  had  any  notice  of  this  alleged 
diversion  is  found  in  the  words  at  the  conclusion  of  the  statement,  "of 
all  of  which  the  said  Kate  A.  Weichel  [the  payee]  and  the  said  plain- 
tiflt  and  each  of  them  were  fully  aware."  The  plaintiff  demurred  to 
the  defense  on  the  ground  that  it  was  insufficient  in  law  upon  the  face 
thereof,  and  the  demurrer  was  determined  in  her  favor  upon  the 
grounds  (1)  that  it  was  hypothetically  pleaded ;  and  (2)  that  it  did  not 
specify  the  time  when  the  plaintiff  became  aware  of  the  alleged  diver- 
sion attempted  to  be  set  forth  in  said  alleged  defense.  From  the  inter- 
locutory judgment  entered  upon  the  decision  of  the  court  at  Special 
Term,  the  defendants  now  appeal. 

It  is  impossible  to  reconcile  the  decisions  of  the  courts  of  this  state 
upon  the  question  whether  a  hypothetical  defense  is  bad  on  demurrer. 
A  conflict  of  opinion  upon  this  subject  was  manifested  in  the  decisions 
T-endered  at  Special  Term  soon  after  the  reformed  procedure  under  the 
Code  went  into  effect.  The  judges  seem  to  have  agreed  that  hypo- 
ttietical  pleading  was  objectionable,  but  they  differed  as  to  the  remedy, 
^n  1850,  at  the  Saratoga  Special  Term,  Mr.  Justice  Cady  was  called 
•lOon  to  consider  a  demurrer  to  an  answer  in  an  action  for  slander.     In        t 
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his  third  defense  the  defendant  alleged  that,  if  he  did  speak  and  publish 
the  several  slanderous  words  in  the  complaint  set  forth,  the  same  were 
true,  in  substance  and  fact.  Upon  a  demurrer  to  this  defense  the  court 
rendered  judgment  for  the  plaintiflf.  Sayles  v.  Wooden,  6  How.  Prac 
84.  In  the  same  year,  in  an  action  on  a  promissory  note  which  came 
before  Mr.  Justice  Willard,  the  answer  interposed  a  denial  of  any  in- 
debtedness to  the  plaintiffs,  and  a  plea  that,  if.  the  plaintiffs  were  the 
owners  or  holders  of  the  note  sued  upon,  said  note  was  obtained  from 
the  defendant  by  fraud.  The  court  granted  a  motion  for  judgment  on 
the  ground  that  the  answer  was  frivolous,  saying  that  the  Code  gave  no 
countenance  to  a  hypothetical  answer.  McMurray  and  Thomas  v. 
Gifford,  6  How.  Prac  14.  In  1854,  at  the  Albany  Special  Term — an 
answer  in  a  negligence  suit  for  digging  a  ditch  in  a  highway  and  allow- 
ing the  same  to  remain  open  without  safeguards — ^the  defendant  set  up, 
first,  a  general  denial ;  and,  second,  an  averment  that,  "if  any  such  ditch 
or  trench  was  dug,  it  was  done  without  the  knowledge,  consent,  or  di- 
rection of  the  defendant,"  and  that,  "if  the  plaintiff's  wife  fell  therein, 
it  was  in  consequence  of  her  own  fault  and  negligence  and  carelessness 
and  want  of  proper  care  on  her  part,"  and  that  "said  ditch  or  trench,  if 
dug,  was  well  and  sufficiently  guarded,  barricaded,  and  secured,"  etc. 
The  plaintiff's  motion  to  strike  out  all  of  the  answer  except  the  deninl. 
as  "irrelevant,  redundant,  hypothetical,  and  insufficient,"  was  granted 
by  Mr.  Justice  Harris,  who  said  in  reference  to  the  allegations  begin- 
ning with  "if"  that  they  were  obnoxious  to  the  objectipn  that  they  were 
made  hypothetically.  Wies  v.  Fanning,  9  How.  Prac.  643.  In  1856, 
at  tlie  Columbia  Special  Term,  in  an  action  for  goods  sold  and  deliv- 
ered, the  second  defense  that,  if  the  goods  were  sold  and  delivered,  they 
had  been  paid  for,  and  the  third  defense,  that,  if  the  plaintiff  should 
prove  the  sale,  the  defendant  would  prove  that  the  term  of  credit  had 
not  expired,  were  stricken  out  upon  motion ;  but  the  report  of  the  case 
does  not  state  upon  what  specific  ground  the  motion  was  made.  Ham- 
ilton V.  Hough,  13  How.  Prac.  14.  At  a  later  period  (1863)  it  was  held 
by  Monell,  J.,  at  a  Special  Term  of  the  Superior  Court  of  the  city  of 
New  York  that  it  was  not  objectionable  to  plead  a  hypothesis,  but  that, 
if  it  was  so,  the  objection  was  not  available  upon  demurrer.  Taylor  v. 
Richards,  9  Bosw.  679.  A  similar  conflict  of  views  in  respect  to  hypo- 
thetical defenses  is  to  be  found  in  the  General  Term  decisions  on  the 
same  subject.  In  Arthur  v.  Brooks,  14  Barb.  533,  the  Schenectady 
General  Term  (Willard,  Hand,  Cady,  and  C.  L.  Allen,  JJ.)  held  that 
the  objection  to  a  defense  that  it  was  hypothetical  rendered  such  a  de- 
fense bad  on  demurrer.  The  same  decision  condemned  an  averment 
in  the  answer  in  the  form  that  "the  defendants  say  that  they  deny." 
The  Court  of  Appeals  disapproved  this  view  in  Jones  v.  Ludlum,  74 
N.  Y.  61,  but  I  cannot  find  that  Arthur  v.  Brooks  has  ever  been  ex- 
pressly disapproved,  so  far  as  it  is  an  authority  on  hypothetical  plead- 
ing. So,  also,  in  Mann  v.  Milne,  21  Hun,  408,  the  General  Term  of 
the  Fourth  Department  (Mullin,  P.  J.,  and  Smith  and  Talcott,  JJ.)  re- 
versed an  order  striking  out  the  second  and  third  counts  of  the  answer, 
and  granted  leave  to  the  plaintiff  to  demur  to  those  counts,  holding  that 
the  remedy  of  the  plaintiff — the  counts  being  hypothetical — was  by  de- 
murrer, and  not  by  motion  to  strike  out.     On  the  other  hand,  in  the 
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later  case  of  Wiley  v.  Village  of  Rouse's  Point,  86  Hun,  495,  33  N.  Y. 
Supp.  773,  the  General  Term  of  the  Third  Department  (Putnam,  P.  J., 
and  Herrick  and  Stover,  JJ.)  sustained  an  order  overruling  a  demurrer 
to  a  hypothetical  defense ;  holding,  in  an  opinion  by  Putnam,  P.  J.,  that 
the  hypothetical  language  in  the  answer  was  unobjectionable,  but  that, 
if  it  should  be  deemed  hypothetical  and  improper,  the  remedy  of  the 
plaintiffs  was  by  motion,  and  not  by  demurrer. 

A  few  other  cases  bearing  upon  the  point  under  discussion  remain 
to  be  noticed.  Ketcham  v.  Zerega,  1  E.  D.  Smith,  553 — sl  decision  by 
the  General  Term  of  the  Court  of  Common  Pleas  of  the  dty  of  New 
York,  per  Woodruff,  J. — ^is  an  authority  against  the  availability  of  a 
demurrer  as  a  means  of  attacking  new  matter  hypothetically  pleaded  in 
an  answer.  The  suit  was  upon  a  judgment.  The  answer  alleged  that 
the  defendant  had  no  knowledge  or  information  sufficient  to  form  a 
])elief  whether  the  alleged  judgment  was  recovered;  denied  that  the 
said  judgment,  "if  so  recovered,"  still  stood  in  full  force  and  effect; 
ftirther  denied  any  indebtedness ;  and  finally  contained  a  plea  that  the 
judgment  had  been  discharged  in  bankruptcy,  if  any  such  judgment, 
were  by  the  said  plaintiff  recovered.  There  was  a  demurrer  to  the  an- 
swer on  various  grounds,  the  third  being  that  "the  defendant  has  an- 
swered hypothetically  and  evasively  in  relation  to  the  said  judgment 
and  other  matters."  The  demurrer  was  overruled  at  Special  Term, 
and  the  judgment  was  affirmed  by  the  General  Term  upon  the  ground, 
among  others,  that  a  demurrer  would  not  lie  to  an  answer  going  in  de- 
nial of  the  complaint  In  reference  to  the  hypothetical  form  of  a  part 
of  the  plea.  Woodruff,  J.,  said : 

"I  quite  agree  with  numerous  cases  in  which  it  is  held  that  hypothetical 
pleading  is  ohjectionahle.  But  I  do  not  agree  that  there  are  not  eases  in 
which  the  defendant  may  be  permitted  to  answer  in  an  hypothetical  form, 
and,  indeed,  in  which,  being  called  upon  to  answer  under  oath,  he  can,  as  a 
conscientious  man,  answer  in  that  form  only." 

He  further  pointed  out  that  many  of  the  forms  of  special  pleas  in 
approved  use  before  the  Code  were  hypothetical  in  their  construction, 
and  declared  it  to  be  an  error  to  say  that  the  use  of  such  words  in  an  an- 
swer rendered  it  insufficient  as  a  pleading  under  the  Code.  "There 
may  be  many  imperfections,"  he  says,  "much  surplusage,  great  vague- 
ness, and  want  of  due  particularity,  or  other  objections  to  the  answer, 
but  on  demurrer  the  sufficiency  of  the  matter  stated  to  constitute  a  de- 
fense is  alone  to  be  considered." 

The  case  most  frequently  cited  by  those  judges  who  have  held 
hypothetical  defenses  to  be  bad  on  demurrer  is  Conger  v.  Johnston,  2 
Denio,  96,  which  came  before  the  old  Supreme  Court  in  1846.  The 
declaration  was  in  assumpsit,  and  the  third  plea  was  that  the  several 
supposed  causes  of  action  mentioned  in  the  declaration,  "if  any  such 
there  were,  or  still  are,  did  not  accrue  within  six  years,"  etc.  A  de- 
murrer on  the  ground  that  the  plea  did  not  sufficiently  confess  the 
action  or  give  color  to  the  plaintiff  was  sustained  in  an  opinion  by 
Bronson,  C.  J.,  who  said : 

"Every  plea  in  confession  and  avoidance  must  give  color,  by  admitting  an 
apparent  or  prima  facie  right  in  the  plaintiff.  It  must  either  expressly  or 
impliedly  confess  that,  but  for  the  matter  of  avoidance  contained  in  the  plea, 
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the  action  could  be  maintained.  This  plea  makes  no  such  confession,  and  Is 
therefore  bad.  Instead  of  saying,  as  the  pleader  should  have  done,  that  the 
several  causes  of  action  mentioned  in  the  declaration  did  not  accrue  within 
six  years,  the  words  are  that  the  several  supposed  causes  of  action  mentioned 
in  the  declaration,  *if  any  such  there  were,  or  still  are,'  did  not  accrue  with- 
in six  years.  The  defendants  do  not  admit  that,  but  for  the  statute  of  lim- 
itations, the  plaintiff  could  have  sued.    The  plea  gives  no  color." 

In  1850,  in  the  case  of  McCormick  v.  Pickering,  4  N.  Y.  276,  the 
Court  of  Appeals,  of  which  Chief  Justice  Bronson,  who  delivered  the 
opinion  in  Conger  v.  Johnston,  supra,  had  then  become  the  chief 
judge,  seems  to  have  disapproved  the  decision  in  the  Conger  Case, 
without  directly  overruling  it.  The  suit  was  an  action  of  debt  on  a 
bond.  There  were  two  pleas — first,  non  est  factum;  second,  a  dis- 
charge in  bankruptcy.  The  second  plea,  after  setting  up  the  dis- 
charge in  the  usual  form,  averred  that  the  supposed  bond  set  forth  in 
the  declaration,  "if  any  such  was  made,"  was  made  and  accrued  be- 
fore the  presenting  of  the  petition  in  bankruptcy,  and  was  provable 
under  the  act,  and  that  the  discharge  in  bankruptcy  was  a  complete 
discharge  from  all  liability  on  account  of  the  said  supposed  bond. 
The  Supreme  Court  overruled  the  demurrer  and  gave  judgment  for 
the  defendant.  The  plaintiff  appealed  to  the  Court  of  Appeals,  where 
the  judgment  was  affirmed  by  a  majority  of  the  judges.  The  pre- 
vailing opinion  was  written  by  Ruggles,  J.,  who  admitted  that  the 
strict  technical  rule  of  pleading  required  the  defendant,  in  a  plea  of 
avoidance,  to  give  color  to  the  plaintiff  by  admitting  a  prima  facie 
cause  of  action,  but  who  thought  the  technical  rule  had  been  suffi- 
ciently complied  with  in  other  parts  of  the  plea,  in  which  the  bond 
was  referred  to  without  the  objectionable  words,  "if  any  such  were 
made."  The  learned  judge  added,  however,  that,  if  the  case  stood 
alone  on  that  part  of  the  plea  which  contained  the  words  "if  any 
such  were  made,"  he  should  hesitate  in  assenting  to  a  reversal  of  the 
judgment  for  such  an  informality.  "The  defect  was  merely  formal. 
It  might  have  been  amended  in  the  court  below,  before  oi-  after  judg- 
ment, and  with  or  without  costs,  which  in  such  cases  are  in  the  dis- 
cretion of  the  court.  This  might  have  been  done  on  the  argument  of 
the  special  demurrer,  and  a  judgment  for  the  defendant  might  there- 
upon have  been  rendered,  in  which  there  could  have  been  no  pretense 
of  error ;  and  if  the  court  was  not  justified  in  lobking  on  the  words 
objected  to  as  mere  surplusage,  and  rendering  a  judgment  on  that 
ground,  I  think  they  ought  to  have  struck  out  the  words  by  way  of 
amendment,  and  thereupon  rendered  the  same  judgment  which  we 
find  on  the  record."  Five  members  of  the  court  concurred  in  this 
opinion;  but  Bronson,  C.  J.,  with  whom  Jewett,  J.,  concurred,  dis- 
sented, holding  that  the  plea  was  bad  by  reason  of  the  hypothetical 
clause  above  quoted,  and  citing  the  Conger  Case  as  an  authority. 

Amid  the  perplexity  created  by  the  various  precedents  which  have 
been  noticed,  I  think  we  are  at  liberty  to  adopt  the  view  which  seems 
to  us  most  consonant  with  the  rules  of  pleading  prescribed  by  the 
existing  Code  of  Civil  Procedure.  Section  622  of  the  Code  provides 
that  each  material  allegation  of  the  complaint  not  controverted  by 
the  answer  must,  for  the  purposes  of  the  action,  be  taken  as  true. 
The  hypothetical  clause  in  the  separate  defense  under  consideration 
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in  the  case  at  bar,  to  the  effect  that,  if  the  note  described  in  the  com- 
plaint was  ever  indorsed  by  the  defendants'  testator,  it  was  indorsed 
by  him  under  the  circumstances  therein  stated,  does  not  controvert 
any  material  allegation  in  the  complaint.  It  denies  nothing.  It  may 
therefore  be  regarded  as  mere  surplusage  or  redundant  matter,  which 
could  properly  be  stricken  out  on  motion.  It  adds  nothing  to  the 
efficacy  of  the  defense,  and  the  sufficiency  of  the  defense  may  be 
passed  upon  precisely  as  though  the  hypothetical  clause  did  not  ap- 
pear therein.  Section  168  of  the  old  Code  of  Procedure,  which  laid 
down  the  same  rule  as  section  622  of  the  present  Code  of  Civil  Pro- 
cedure, to  the  effect  that  a  failure  to  deny  a  material  allegation  of 
the  complaint  is  equivalent  to  admission  of  such  allegation,  was  stated 
by  Woodruff,  J.,  in  Connoss  v.  Meir,  2  E.  D.  Smith,  314,  to  be  "but  a 
re-enactment  of  a  rule  as  old  as  the  principles  of  pleading.  Every 
allegation  in  a  pleading  at  law  which  might  be  put  in  issue  by  the 
adverse  party  was  always  taken  as  true,  if  not  denied."  Giving  effect 
to  this  rule,  I  am  led  to  the  conclusion  that  the  defense  attacked  by 
the  demurrer  in  the  court  below  cannot  be  deemed  bad  by  reason  of 
the  h)rpothetical  clause  which  prefaced  it. 

But  there  is  another  ground  upon  which  the  defense  is  pronounced 
insufficient  by  the  decision  of  the  learned  judge  at  Special  Term,  to 
wit,  "in  that  it  does  not  specify  when  plaintiff  became  aware  of  the 
alleged  diversion  attempted  to  be  set  -forth  in  said  alleged  defense." 
Upon  the  first  argument  of  this  appeal  I  was  inclined  to  think  that  the 
defense  was  good,  notwithstanding  the  omission  to  allege  notice  to 
the  plaintiff  of  the  alleged  diversion;  but,  upon  the  reargument 
which  has  been  had,  I  am  persuaded  that  the  demurrer  to  the  de- 
fense was  properly  sustained  on  this  ground.  The  complaint  alleges 
the  making  and  delivery  of  a  note  to  Kate  A.  Weichel,  which  before 
its  delivery  to  her  was  first  indorsed  by  the  defendants'  testator,  and 
then  by  the  plaintiff,  for  the  accommodation  of  the  maker.  It  then 
alleges  presentment,  nonpayment,  and  notice  thereof  to  each  of  the 
indorsers;  next,  that  thereafter  the  payee  sued  the  plaintiff  as  in- 
dorser  of  the  note,  notice  of  which  action  was  given  to  the  defendants, 
and  that  judgment  therein  was  recovered  against  the  plaintiff  for  the 
amount  of  the  note,  interest,  and  costs,  which  was  paid  by  her.  The 
sum  so  paid  she  seeks  to  recover  from  the  defendants  on  the  indorse- 
ment by  their  testator.  Upon  the  original  argument  I  expressed  the 
opinion  that  the  sufficiency  of  the  complaint  might  be  doubted,  the 
only  allegation  being  that  the  defendants'  testator  indorsed  the  note 
for  the  accommodation  of  the  maker.  It  was  formerly  the  rule  in 
this  state  that,  in  the  absence  of  any  further  agreement,  such  an  in- 
dorser  would  not  be  liable  to  the  payee  of  the  note.  To  establish  his 
liability,  it  had  to  be  shown  that  he  had  indorsed  the  note  for  the 
purpose  of  giving  the  maker  credit  with  the  payee.  Phelps  v.  Visch- 
er,  50  N.  Y.  69,  10  Am.  Rep.  433.  The  same  rule  would  formerly 
have  applied  to  the  plaintiff,  whose  liability  would  spring  entirely 
from  a  special  agreement  on  her  part — beyond  that  which  the  law 
implied  from  the  mere  fact  of  the  indorsement — that  such  indorse- 
ment was  for  the  purpose  of  giving  the  maker  credit  with  the  payee. 
The  reargument  was  ordered  upon  the  suggestion  of  counsel  that  the 
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doctrine  of  Phelps  v.  Vischer,  supra,  had  been  abrogated  by  the 
enactment  of  the  negotiable  instruments  law,  to  the  effect  of  which 
our  attention  was  not  called  upon  the  original  argument.    Chapter 
612,  p.  719,  of  the  Laws  of  1897,  as  amended  by  chapter  396,  p.  1091, 
of  the  Laws  of  1898.    Section  114  of  that  statute  provides  that  where 
a  person,  not  otherwise  a  party  to  an  instrument,  places  his  signature 
thereon  in  blank  before  delivery,  he  is  liable  as  indorser  to  the  payee 
and  to  all  subsequent  parties,  if  the  instrument  is  payable  to  a  third 
person.     Before  this  provision  was  enacted,  a  third  party  could  not 
be  charged  as  an  indorser  of  a  promissory  note  before  delivery  unless 
the  complaint  alleged  that  the  indorsement  was  made  in  order  to  give 
the  maker  credit  with  the  payee,  or  that  the  party  indorsed  the  note 
as  surety  for  the  maker.     The  omission  of  such  an  allegation  was 
held  to  be  a  fatal  defect  in  an  action  to  charge  such  an  indorser. 
The  necessity  of  an  averment  to  that  effect  appears  np  longer  to  exist, 
however,  in  view  of  the  plain  language  of  section  114  of  the  negotia- 
ble instruments  law,  which  seems  to  require  nothing  more  than  the 
simple  fact  of  the  indorsement  to  render  the  defendant  prima  facie 
liable  in  such  a  case.    McMoran  v.  Lange,  35  App.  Div.  11,  48  N.  Y. 
Supp.  1000. 

This  change  in  the  law  requires  us  to  reverse  the  conclusion  which 
we  reached  on  the  original  argument  as  to  this  branch  of  the  case, 
and  to  hold  that  the  defense  is  legally  insufficient  in  the  second  re- 
spect set  forth  in  the  decision  at  Special  Term,  to  wit,  "in  that  it  does 
not  specify  when  plaintiff  became  aware  of  the  alleged  diversion  at- 
tempted to  be  set  forth  in  said  alleged  defense."  It  follows  that  the 
judgment  should  be  affirmed. 

Judgment  affirmed,  with  costs  upon  reargument    All  concur* 


(97  App.  Dlv.  68.) 

BLANGHARD  T.  SAVARESE  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department    July  28,  1004.) 

1.  Municipal  Gobpobations  —  Buildino  Code  —  Excavation— Neomokncs— 
Estoppel. 

Under  New  York  Building  CJode,  S  22,  enacted  pursuant  to  Greater  New 
York  Charter,  §  647,  providing  that,  whenever  an  excavation  shall  be  in- 
tended to  be  carried  or  shall  be  carried  more  than  10  feet  below  the  curb, 
the  person  making  such  excavation  must,  if  afforded  the  necessary  license, 
enter  on  the  adjoining  land  at  his  own  expense  to  preserve  any  adjoin- 
ing wall,  and  to  support  the  same  so  that  it  shall  remain  as  safe  as  be- 
fore the  excavation  was  commenced,  defendant,  in  an  action  for  negli- 
gence in  shoring  up  the  wall  of  a  building  contiguous  to  an  excavation,  hj 
reason  of  which  the  building  fell,  having  requested  a  license  of  the  adjoin- 
ing owner  to  enter  on  his  premises  and  support  his  wall,  is  thereafter 
estopped  to  say  that  he  did  not  intend  to  go  to  a  depth  of  more  than  10 
feet,  though,  according  to  the  application  filed  in  the  bureau  of  buildings, 
the  excavation  was  to  have  been  only  5  feet,  and  the  wall  of  the  adjoining 
building  fell  before  the  depth  of  10  feet  was  reached. 

Woodward,  J.,  dissenting. 

Appeal  from  Trial  Term,  Westchester  County. 
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Action  by  James  A.  Blanchard  against  Vincenzo  Savarese  and  oth- 
ers. From  a  judgment  for  plaintiff  for  $1,600,  and  an  order  denying 
a  motion  for  a  new  trial,  defendants  appeal.    Affirmed. 

"Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

Albert  M.  Yuzzelino  (Lorenzo  UUo,  on  the  brief),  for  appellants. 
Isaac  N.  Mills,  for  respondent. 

WILLARD  BARTLETT,  J.  The  plaintiff  was  the  tenant  of  a 
factory  building  in  the  borough  of  Brooklyn,  under  a  written  lease. 
The  defendants  were  the  owners  of  an  adjacent  lot,  on  which  they  pro- 
posed to  make  an  excavation,  which,  according  to  the  application  filed 
in  the  bureau  of  buildings,  was  to  have  been  only  5  feet  below  the  curb. 
Under  section  22  of  the  New  York  Building  Code,  whenever  an  exca- 
vation shall  be  intended  to  be  carried  or  shall  be  carried  to  a  depth  of 
more  than  10  feet  below  the  curb,  the  person  or  persons  causing  such 
excavation  to  be  made  are  required  at  all  times  from  the  commencement 
until  the  completion  thereof,  if  afforded  the  necessary  license  to  enter 
upon  the  adjoining  land,  and  not  otherwise,  at  his  or  their  own  expense, 
to  preserve  any  adjoining  or  contiguous  wall  or  walls,  structure  or 
structures,  from  injury,  and  to  support  the  same  by  proper  founda- 
tions, so  that  they  shall  remain  practically  as  safe  as  before  the  excava- 
tion was  commenced.  Building  Code,  enacted  pursuant  to  section  647 
of  the  Greater  New  York  charter. 

After  the  defendants  had  begun  the  excavation  on  their  lot,  they 
applied  to  the  plaintiff  for  permission  to  enter  upon  the  factory  prop- 
erty occupied  by  him  and  support  the  wall  thereof.  The  plaintiff  com- 
municated with  his  landlord,  the  owner,  who  said  it  was  all  right,  and 
the  plaintiff  then  directed  his  foreman  to  tell  the  defendants  or  their 
representative  that  they  could  come  in  on  the  factory  property  and  do 
anything  they  pleased.  The  plaintiff  subsequently  saw  one  of  the  de- 
fendants, Mr.  Vincenzo  Savarese,  and  complained  to  him  that  the  wall 
was  not  being  safely  supported — calling  his  attention  to  a  large  open- 
ing therein — in  response  to  which  Savarese  said:  "That  is  all  right. 
If  there  is  anything  wrong,  I  will  attend  to  it."  On  the  next  day  after 
this  interview  the  wall  collapsed.  In  the  present  action  the  plaintiff 
has  recovered  damages  for  the  injury  to  his  goods,  and  for  loss  of 
profits  in  his  business,  occasioned  by  the  negligence  of  the  defendants 
in  failing  properly  to  sustain  the  factory  wall. 

It  will  be  observed  that  under  the  New  York  Building  Code  the  ob- 
ligation to  sustain  an  existing  wall  adjoining  land  upon  which  an  exca- 
vation is  proposed  to  be  made,  exists  not  only  where  the  excavation  is 
actually  carried  to  a  depth  of  more  than  10  feet  below  the  curb,  ,but 
also  where  the  intention  is  to  carry  it  to  such  depth.  The  evidence  of 
such  intention  is  naturally  to  be  found  in  the  declarations  or  actions 
of  the  parties  who  propose  to  make  the  excavation.  They  may  say 
in  so  many  words  that  they  mean  to  carry  it  to  a  depth  in  excess  of  10 
feet.  If  they  said  so  to  the  owner  of  the  adjoining  building,  and  ac- 
companied the  statement  by  a  request  for  a  license  to  enter  his  premises, 
under  the  Building  Code,  the  adjacent  owner  would  be  obliged  to  afford 
such  license  or  suffer  the  consequences.     But  the  intention  may  be 
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manifested  by  implication  as  well  as  by  express  declaration.  An  ad- 
jacent owner  can  hardly  be  expected  to  search  in  the  records  of  the 
bureau  of  buildings  in  order  to  ascertain  whether  his  neighbor  means 
to  dig  more  than  10  feet  below  the  curb  or  not.  If  that  neighbor,  hav- 
ing no  occasion  or  right  whatever  nor  any  obligation  to  come  upon 
his  premises  or  support  his  wall  unless  he  intends  to  excavate  more 
than  10  feet  below  the  curb,  applies  to  him  for  permission  to  come  into 
his  building  and  shore  up  the  wall,  and  proceeds  actually  to  avail  him- 
self of  such  permission  and  undertakes  to  work,  it  seems  to  me  that 
these  circumstances  are  equivalent  to  an  expressly  declared  intention  to 
carry  the  excavation  to  a  greater  depth  than  10  feet.  It  follows  that  if 
the  proprietor  of  a  building  acts  upon  this  implied  declaration  and  rep- 
resentation, and  affords  the  necessary  license,  such  action  resulting  in 
his  injury,  the  persons  who  have  thus  obtained  permission  to  enter  are 
estopped  on  the  plainest  principles  of  equity  from  denying  their  pur- 
pose to  excavate  below  the  stated  depth.  Tf hey  had  no  business  upon 
his  premises  unless  they  intended  so  to  excavate.  Having  obtained 
access  thereto  by  reason  of  their  implied  avowal  to  that  effect,  and  hav- 
ing negligently  injured  him  by  failing  properly  to  do  the  work  which 
they  undertook  to  do,  they  should  not  be  permitted  to  escape  liability 
for  their  negligence  by  now  saying  that  they  never  intended  to  dig  more 
than  6  feet  below  the  curb.  I  think  that  this  judgment  is  right,  and 
should  be  affirmed. 

Judgment  and  order  affirmed  with  costs.  All  concur,  except  WOODWARD, 
J.,  who  dissents. 

WOODWARD,  J.  (dissenting).  I  cannot  see  my  way  clear  to  con- 
cur in  the  above  decision.  It  is  not  to  be  doubted  that  at  common  law 
the  defendants  owed  the  plaintiff  no  duty,  under  the  facts  disclosed  in 
this  case,  to  afford  support  for  the  ground,  with  the  superimposed 
burden  of  the  building.  The  natural  right  of  support,  as  between  the 
owners  of  contiguous  lands,  exists  in  respect  of  lands  only,  and  not  in 
respect  of  buildings  or  erections  thereon.  Panton  v.  Holland,  17  Johns. 
92,  8  Am.  Dec.  369 :  Thurston  v.  Hancock,  12  Mass.  221,  7  Am.  Dec 
67;  Humphrey  v.  Boyden,  12  Q.  B.  139;  Goddard  on  Easements,  31. 
The  owner  of  land,  however,  in  making  excavations  on  his  own  prem- 
ises which  may  endanger  a  building  on  his  neighbor's  land,  is  bound 
to  use  reasonable  care  in  the  prosecution  of  his  work,  and  is  liable  for 
injuries  to  his  neighbor's  property  resulting  from  his  negligence.  But 
he  is  under  no  obligation  to  shore  up  his  neighbor's  house ;  nor  is  there 
any  duty,  arising  from  contiguity,  merely,  that  he  should  give  his 
neighbor  notice  of  his  intention  to  excavate  on  his  own  premises. 
Dorrity  v.  Rapp,  72  N.  Y.  307,  310;  White  v.  Nassau  Trust  Co.,  168 
N.  Y.  149,  155,  61  ^.  E.  169,  and  authorities  there  cited. 

The  rule  of  the  common  law  is  modified,  however,  by  the  provisions 
of  section  22  of  the  Building  Code  of  the  city  of  New  York,  enacted 
under  the  provisions  of  section  647  of  the  Greater  New  York  charter, 
which  provides  that,  whenever  an  excavation  shall  be  intended  to  be 
carried  or  shall  be  carried  to  a  depth  of  more  than  10  feet  below  the 
curb,  the  person  or  persons  causing  such  excavation  to  be  made  shall  at 
all  times  from  the  commencement  until  the  completion  thereof,  if  af- 
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forded  the  necessary  license  to  enter  upon  the  adjoining  land,  and  not 
otherwise,  at  his  or  their  own  expense,  preserve  any  adjoinii^  or  con- 
tiguous wall  or  walls,  structure  or  superstructure,  from  injury,  and 
support  the  same  by  proper  foundations  so  that  they  shall  remain  prac- 
tically as  safe  as  before  the  excavation  was  commenced.  The  plaintiff 
attempted  to  bring  the  case  within  this  provision  of  the  Building  Code 
by  alleging  that  it  was  intended  to  make  an  excavation  more  than  10 
feet  in  depth,  but  the  evidence  wholly  fails  to  support  any  such  allega- 
tion, and  it  is  practically  conceded  that  the  defendants  did  not  intend 
to  go  below  about  7  feet  from  the  curb  line.  They  did,  however,  after 
the  work  of  excavating  had  been  commenced,  go  to  the  plaintiff  and 
request  permission  to  go  upon  the  latter's  premises  for  the  purpose  of 
shoring  up  the  plaintiff's  building,  and  this  privilege  was  granted.  The 
defencknts  did  some  work  in  shoring  up  the  building,  in  a  perfectly 
proper  manner,  so  far  as  appears  from  the  evidence,  for  it  is  not  con- 
tended that  the  building  fell  because  of  the  work  which  was  thus  done, 
bat  in  spite  of  it.  The  decision  about  to  be  made  supports  the  judg- 
ment in  favor  of  the  plaintiff  upon  the  theory  that,  the  defendants  hav- 
ing asked  and  received  permission  to  go  upon  the  plaintiff's  premises 
for  the  purpose  of  shoring  up  the  latter's  building,  they  undertook  to 
do  all  that  the  law  made  it  the  duty  of  the  plaintiff  to  do  under  the  cir- 
cumstances of  this  case,  and  to  preserve  the  walls  of  the  plaintiff's 
building.  And  although  it  is  clearly  shown  by  the  evidence  that  the 
defendants  did  not  intend  to  excavate  more  than  7  feet  below  the  curb 
line,  the  judgment  is  to  be  sustained  on  the  theory  that  the  defendants, 
by  asking  permission  to  go  upon  the  premises  of  the  plaintiff  for  the 
purpose  of  shoring  up  the  building,  impliedly  reoresented  to  the  plain- 
tiff that  they  intended  to  go  more  than  10  feet  below  the  curb,  and  thus 
assumed  liability  for  the  work  at  all  times.  No  such  theory  was  pre- 
sented to  the  trial  court.  The  case  went  to  the  jury  upon  the  proposi- 
tion that  the  defendants,  having  undertaken  to  shore  up  the  building, 
were  liable  for  negligence  if  they  failed  to  shore  it  up  sufficiently  to 
preserve  it,  even  if  there  was  no  negligence  in  the  manner  of  perform- 
ing that  portion  of  the  work  which  they  undertook  to  do,  and  not  upon 
any  idea  that  there  was  an  implied  representation  bringing  the  defend- 
ants within  the  provisions  of  the  Building  Code.  As  I  read  that  Code, 
it  merely  provides  that,  if  a  man  intends  to  make  an  excavation  more 
than  10  feet  in  depth,  he  is  liable  for  injury  to  the  adjoining  property 
which  results  from  that  excavation  before  reaching  the  intended  depth. 
That  is,  if  he  intended  to  go  16  feet  below  the  curb  line,  and  the  injury 
occurred  when  the  excavation  had  only  reached  7  feet,  the  excavator 
would  be  liaWe,  because  the  intention  to  go  more  than  10  feet  in  depth 
relieved  the  neighbor  of  any  duty  to  protect  his  own  property.  On  the 
-contrar}',  if  the  defendants  only  intended  to  dig  7  feet  below  the  curb, 
the  duty  was  upon  the  plaintiff  at  all  times  to.  protect  his  own  property, 
and  the  mere  fact  that  the  defendants  asked  and  received  permission 
to  go  upon  the  plaintiff's  premises  to  shore  up  his  building  does  not 
warrant  the  conclusion,  in  my  judgment,  that  they  thereby  represented 
that  they  intended  to  do  what  they  did  not  intend,  or  that  they  assumed 
any  other  obligation  than  that  of  using  due  care  in  the  performance* 
of  the  details  of  any  work  which  they  undertook  not  to  injure  the  prop- 
erty of  the  plaintiff.    The  inference  is  quite  as  likely  that  the  defend- 
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ants  asked  the  permission  to  go  upon  the  plaintiff's  premises  for  the 
purpose  of  discharging  the  duty  of  the  master  to  provide  a  reasonably 
safe  place  for  their  employes  to  work,  as  it  is  that  they  made  any  rep- 
resentation as  to  their  intention.  When  the  defendants  asked  this  per- 
mission, it  gave  the  plaintiff  personal  notice  that  the  excavation  was 
going  on,  and  that  it  might  involve  the  safety  of  his  premises.  A  lit- 
tle inquiry  on  the  part  of  the  plaintiff  would  have  developed  the  fact 
that  the  defendants  did  not  intend  to  bring  themselves  within  the  pro- 
visions of  the  Building  Code ;  and  it  appears  entirely  clear  to  me  that 
the  plaintiff  could  not  close  his  eyes  to  the  situation,  and  rely  upon  the 
defendants  to  absolutely  protect  him,  in  the  absence  of  a  specific  and 
obligatory  contract  for  that  purpose.  While  the  defendants,  having 
asked  and  received  permission  to  go  upon  the  plaintiff's  premises  for  the 
purpose  of  shoring  up  the  building, 'were  liable  for  any  neglect  in  the 
performance  of  the  work  which  might  result  to  the  plaintiff's  injury,  I 
am  of  opinion  that  they  were  not  liable  for  an  error  in  judgment  as  to 
the  amount  of  such  work  which  was  necessary,  or  for  a  failure  to  do 
more  than  was  done.  They  were  liable  for  the  work  which  they  did 
do,  if  that  produced  injury ;  but  to  hold  them  as  insurers  of  the  plain- 
tiff's goods,  where  there  was  no  duty  imposed  by  law,  and  where  the 
positive  duty  was  imposed  upon  the  owner  or  owners  of  the  premises 
to  "preserve  the  same  from  injury,  and  so  support  the  same  by  proper 
foundations  that  it  or  they  shall  be  and  remain  practically  as  safe  as 
before  such  excavation  was  commenced,  and  shall  be  permitted  to  enter 
upon  the  premises  where  such  excavation  is  being  made  for  that  pur- 
pose when  necessary"  (section  22,  New  York  Building  Code),  is  carry- 
ing the  doctrine  of  negligence  beyond  any  point  sanctioned  by  authori- 
ties controlling  here.  In  the  somewhat  analogous  case  of  Wynne  v. 
Haight,  27  App.  Div.  7,  50  N.  Y.  Supp.  187,  the  court  say: 

"Even  if  she  had  promised  to  make  repairs,  she  would  not  have  been  liable 
for  her  failure  to  keep  that  promise,  it  being  without  r^^nsideration.  Still 
less  was  she  liable  for  a  partial  failure  in  that  regard.  Clearly  she  is  not  lia- 
ble merely  because  she  only  kalsomlned  what  she  had  agreed  to  repair,  if 
she  would  not  have  been  liable  in  ease  of  complete  nonaction.  It  la  not  the 
landlord's  negligence,  in  the  sense  in  which  that  word  is  commonly  used, 
which  makes  him  liable — that  Is,  in  not  fully  doing  what  he  has  Toluntarily 
promised  to  do — ^but  his  active  and  direct  negligence  with  regard  to  the  sub- 
ject-matter of  his  undertaking.  His  negligent  act  must  be  the  real  cause  of 
the  Injury,  and  it  is  for  that  alone  that  he  is  liable." 

It  is  not  claimed  here  that  there  was  any  contractual  relation  between 
the  defendants  and  the  plaintiff,  by  which  the  former  undertook  to  pro- 
tect the  latter,  as  by  an  insurance ;  but  the  whole  case  is  based  upon  the 
theory  that,  when  the  defendants  entered  upon  the  premises  of  the 
plaintiff  for  the  purpose  of  shoring  up  the  building,  they  assumed  the 
responsibility  which  the  New  York  Building  Code  places  upon  the  own- 
er of  premises  who  is  about  to  excavate  to  a  depth  of  more  than  10  feet 
below  the  curb,  and  that  a  failure  to  absolutely  protect  the  plaintiffs 
premises  constitutes  negligence.  I  think  this  constitutes  error  of  law 
entitling  the  defendants  to  a  reversal  of  the  judgment;  this  question 
being  raised  by  defendants'  motion  to  dismiss  at  the  close  of  the  evi- 
•dence,  by  their  request  for  the  direction  of  a  verdict,  and  by  their  ex- 
ception to  the  charge  of  the  learned  trial  court 
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WILLIAMS  T.  NEW  YORK  &  Q.  0.  RT.  CO. 

(Supreme  Ck>i]rt,  Appellate  Division,  Second  Department    July  28,  1904.) 

L  Stbkbt  Railways  —  Injttbt  to  PABBKNasBS^NKaiiiaENOS'CoHFLAiNi>-^ 
Amendment  to  Conform  to  Pboof. 

Where  the  evidence  showed  that  while  plaintilF  was  a  passenger  on  de- 
fendant's street  car  a  fuse  used  in  connection  with  the  electrical  appliances 
blew  out,  and  a  flame  enveloped  the  front  of  the  car,  and  passengers 
shouted,  and  plaintiff  became  frightened*  and  in  the  mfil^  was  pushed 
from  the  car — ^facts  authorizing  the  submission  of  the  question  of  defend- 
ant's negligence  on  the  principle  of  res  ipsa  loquitur — ^plaintiff  should  be 
allowed  to  amend  the  complaint  to  conform  to  the  proof,  {hough  it  alleged 
the  burning  of  the  fuse  was  caused  by  negligent  management  of  the  car 
in  putting  on  too  heavy  a  current;  it  being  clear  that  the  defendant  could 
not  be  prejudiced  by  such  amendment 

Appeal  from  Trial  Term,  Queens  County. 

Action  by  Eliza  Williams  against  the  New  York  &  Queens  County 
Railway  Company.  From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

Melville  J.  France  (Abram  H.  Dailey,  on  the  brief),  for  appellant. 
Van  Vechten  Veeder  (I.  R.  Oeland,  of  counsel),  for  respondent. 

HOOKER,  J.  The  plaintiff  was  nonsuited.  Her  evidence  tended 
to  show  that  while  a  passenger  upon  one  of  the  defendant's  open  cars 
a  fuse,  used  in  connection  with  the  electrical  appliances,  blew  out,  and 
a  blaze  enveloped  the  front  of  the  car.  Many  of  the  passengers 
shouted,  and  the  plaintiff,  standing  up  in  her  seat  to  ascertain  the 
cause  of  the  commotion,  became  frightened,  and  in  the  melee  was 
pushed  and  thrown  from  the  car  to  the  street,  by  which  she  sustained 
serious  injuries.  *  The  case  presents  facts  so  nearly  similar  to  those 
disclosed  in  Dorff  v.  Brooklyn  Heights  Railroad  Co.,  95  App.  Div. 
82,  88  N.  Y.  Supp.  463,  that  we  should  be  content  to  direct  a  re- 
versal upon  the  authority  of  that  case  and  the  cases  there  cited  in 
the  opinion  written  by  Mr.  Justice  Woodward,  were  it  not  for  the 
question  of  pleading  raised  upon  the  trial.  The  complaint  alleges 
that,  "owing  to  the  careless  and  negligent  management  of  said  car 
by  defendant  in  putting  on  too  heavy  a  current  or  voltage  of  elec- 
tricity, a  certain  weak  and  insufficient  fuse  supplied  and  made  use  of 
by  the  defendant  suddenly  exploded  with  a  loud  report,  setting  free 
a  heavy  current  of  electricity,  whereby  said  car  was,  as  plaintiff  is 
informed  and  believes,  set  on  fire,  and  a  large  flame  of  fire  and  cloud 
of  smoke  giving  forth  flames  of  burning  material  involved  said  car," 
by  reason  of  which  the  passengers  became  terrified,  and  the  plain- 
tiff, thinking  herself  in  peril,  tried  to  escape,  when  she  was,  by  the 
violence  of  the  crowd,  forced  to  the  street  and  injured.  The  com- 
plaint also  alleges  that  the  defendant  failed  suitably  and  properly  to 
guard  against  such  an  occurrence  by  inclosing  the  fuse  so  that  its 
explosion  would  not  alarm  and  terrify  the  passengers,  and  so  as  to 
prevent  a  conflagration  of  the  car.  Upon  the  trial,  after  proving  facts 
which  in  the  Dorff  Case,  and  the  cases  therein  cited,  were  held  suffi- 
cient to  present  a  question  for  the  jury,  the  plaintiff  attempted  to 
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prove  that  the  accident  was  the  result  of  careless  and  negligent 
management  of  the  car;  but  in  this  she  palpably  failed,  and  the 
learned  court  refused  to  submit  the  case  to  the  jury  on  the  ground 
that  the  allegations  of  the  complaint  were  not  sufficiently  broad  to 
allow  the  submission  of  the  question  of  defendant's  negligence  upon 
the  principle  of  res  ipsa  loquitur.  The  court  took  the  view  that  the 
proof  should  be  according  to  the  allegations  of  the  pleadings,  and, 
referring  to  the  decision  of  the  court,  plaintiff's  attorney  requested 
permission  to  amend  the  complaint  in  this  and  other  particulars,  so 
that  it  might  allege  that  the  fuse  blew  out.  At  another  stage,  of  the 
trial  the  court  said  to  the  plaintiff's  counsel:  "I  am  going  to  hold 
you,  judge,  down  to  your  complaint.  The  fact  is  that  this  complaint 
was  drawn  in  ignorance  of  what  question  was  going  to  be  tried  when 
the  case  came  up  in  court.  This  complaint  was  drawn  without  any 
knowledge  of  the  subject  it  undertook  to  deal  with."  To  this  he  re- 
plied :  "I  ask  your  honor's  leave  to  amend  my  complaint  then."  The 
court  said:  "No,  I  will  not  allow  you  to  amend  it.  If  there  was 
something  you  tried  to  allege,  and  by  a  slip  of  the  pen  did  not  get  it 
quite  right,  I  would  allow  you  to  do  it ;  but  you  have  alleged  two 
things  against  the  defendant,  and  they  are  here  to  try  those  two 
things,  and  nothing  else,  and  you  must  recover  on  those  two  things, 
or  not  at  all."  Plaintiff's  counsel  then  stated  that  he  excepted  to  tiie 
court's  refusal  to  allow  him  to  amend. 

While  the  requests  to  amend  the  complaint  were  not  expressed  as 
definitely  as  might  be  desired  in  regard  to  the  particulars  of  the 
amendments  sought,  yet  we  believe  no  misunderstanding  existed  on 
the  trial  in  view  of  the  actual  requests  made,  and  in  view  of  what 
took  place  there  as  to  the  particulars  in  which  it  was  sought  to  re- 
model the  pleading,  and  our  opinion  is  that  the  court  erred  in  refus- 
ing to  grant  the  permission.  The  mere  allegation  that  the  fuse  blew 
out,  and  by  reason  thereof  fire  and  flame  proceeded  from  various 
parts  of  the  car,  which  threw  the  passengers  into  violent  commotion, 
and  resulted  in  plaintiff's  injury,  was  enough  to  throw  the  burden  of 
explaining  the  cause  of  the  accident  upon  the  defendant.  Nor  would 
the  defendant  have  suffered  in  the  slightest  degree  by  .such  an  amend- 
ment. Section  723  of  the  Code  of  Civil  Procedure  provides  in  part 
as  follows : 

"The  court  may,  upon  the  trial,  or  at  any  other  stage  of  the  action,  before 
or  after  judgment,  in  furtherance  of  Justice,  and  on  such  terms  as  it  deems 
Just,  amend  any  process,  pleading,  or  other  proceeding,  by  adding  or  striking 
out  the  name  of  a  person  as  a  party,  or  by  correcting  a  mistake  In  the  name 
of  a  party,  or  a  mistake  in  any  other  respect,  or  by  inserting  an  alIegati<Mi 
material  to  the  case ;  •  •  •  and,  in  every  stage  of  the  action,  the  court 
must  disregard  an  error  or  defect  in  the  pleadings  or  other  proceedings,  wbidi 
does  not  affect  the  substantial  rights  of  the  adverse  party/* 

See,  also,  sections  539,  540. 

A  question  somewhat  similar  was  discussed  in  Powell  v.  Hudson 
Valley  R.  Co.,  88  App.  Div.  133,  84  N.  Y.  Supp.  337,  where  the  plain- 
tiff was  injured  by  standing  upon  a  hot  iron  plate  on  defendant's  car. 
It  was  there  said  by  Mr.  Justice  Smith,  writing  for  the  court,  in  an 
opinion  on  which  a  judgment  in  favor  of  the  plaintiff  was  sustained : 

"In  the  complaint  the  negligence  charged  is  in  permitting  the  bearing  apon 
one  of  the  wheels  to  become  overheated.    The  proof  is,  not  that  the  bearings 
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were  OTerheated,  but  that  the  plate  over  the  wheel  was  overheated  by  reason 
of  the  firiction  caused  by  the  plate  being  pressed  down  upon  the  wheel.  The 
proof  as  to  the  exact  cause  of  the  accident  was  made  by  the  defendant's  wit- 
nesses. This  cause  was  known  to  them,  and  was  not  known  to  the  plaintiff. 
To  hold  that  her  recovery  upon  this  trial  should  be  defeated  through  a  vari- 
ance which  has  in  no  way  misled  the  defendant  would  be  an  unnecessarily 
strict  application  of  the  rules  of  pleading." 

From  the  nature  of  the  case,  the  defendant  must  have  come  to 
court  with  at  least  as  complete  knowledgfe  of  the  exact  cause  of  the 
accident  in  which  the  plaintiff  was  injured  as  the  plaintiff  herself,  and 
where  she  showed  facts  sufficient  to  require  the  submission  of  the 
question  to  the  jury  a  refusal  of  the  court  to  allow  her  to  amend  her 
complaint  to  conform  to  the  proof  was  error,  because  it  is  clear  that 
the  defendant  could  not  have  been  prejudiced. 

The  judgment  should  therefore  be  reversed,  and  a  new  trial  grant- 
ed; costs  to  abide  the  event.    All  concur. 


(97  App.  Div.  84.) 

WILLIAMS  V.  VILLAGE  OF  PORT  CHESTER. 

(Supreme  CJourt,  Appellate  Division,  Second  Department    July  28,  1904.) 

1.  Mi'xiciPAL  Ck)BPOBATioNS  —  Defective  Highways  —  In jusras  —  Notice  of 
CiiAiic— Statutes— Substantial  Compliance. 

Where  plaintiff,  after  being  injured  by  a  defect  In  a  highway  in  the 
Tillage  of  Port  Chester,  was  unable,  by  reason  of  his  injuries,  to  give 
notice  thereof  to  the  village  within  30  days  after  the  injuries  were  re- 
ceived, as  required  by  Laws  1894,  p.  1570,  c.  623,  but  notice  was  given 
within  30  days  after  plaintiff  was  physically  and  mentally  able  to  do  so, 
the  giving  of  such  notice  constituted  a  substantial,  and  therefore  sufficient, 
compUance  with  the  statute. 

Appeal  from  Trial  Term,  Westchester  County. 

Action  by  Charles  H.  Williams  against  the  village  of  Port  Chester. 
From  a  judgment  in  favor  of  plaintiff  for  $1,176.14,  and  from  an 
order  denying  a  motion  for  a  new  trial  on  the  minutes,  defendant  ap- 
peals.   Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

Louis  S.  Phillips  Qerome  A.  Peck,  on  the  brief);  for  appellant. 

Frederick  W.  Sherman,  for  respondent. 

WOODWARD,  J.  The  action  was  brought  to  recover  damages  for 
injuries  sustained  by  the  plaintiff  in  consequence  of  his  falling  upon  an 
alleged  defective  sidewalk  in  the  defendant  village.  Section  16  of  title 
7  of  the  defendant's  charter  (Laws  1868,  p.  1850,  c.  818,  added  by  Laws 
1894,  p.  1670,  c.  623)  provides  that  no  action  for  personal  injuries  shall 
be  maintained  against  the  village  "unless  the  claim  or  demand  shall  be 
presented  in  writing  to  the  president  or  treasurer  of  said  village  within 
thirty  days  after  the  time  such  injuries  were  received."  The  plaintiff 
was  injured  January  4,  1898,  but  did  not  serve  the  statutory  notice 
until  February  16,  1898.  The  plaintiff,  however,  gave  evidence  tend- 
ing to  show  that  his  mental  and  physical  condition  following  the  acci- 
dent were  such  as  to  prevent  him  from  filing  the  statutory  notice  sooner 
than  he  did. 

1 1.  See  Municipal  Corporations,  vol.  36,  Cent  Dig.  §  1700. 
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This  case  was  before  this  court  on  demurrer  (72  App.  Div. 
605,  76  N.  Y.  Supp.  631) ;  the  contention  beinjg;  that  the  complaint 
did  not  state  a  cause  of  action,  because  it  failed  to  allege  that  a 
notice  in  writing  had  been  served  upon  the  municipality  within 
30  days  of  the  time  of  the  accident,  although  it  was  averred  in 
the  complaint  that  the  plaintiff  was  prevented  from  doing  this  by 
reason  of  the  injuries  which  he  had  sustained,  and  that  he  did  serve 
such  notice  within  30  days  of  the  time  that  he  was  physically  and 
mentally  able  to  do  so.  The  demurrer  was  overruled  by  the  court 
below,  and  that  action  was  affirmed  by  this  court  We  might  be  con- 
tent to  rest  the  case  upon  the  discussion  upon  the  former  appeal, 
were  it  not  for  the  fact  that  the  defendant  still  urges  the  statute  as  a 
bar  to  the  recovery,  and  we  are  so  impressed  with  the  manifest  in- 
justice of  these  short  statutes,  and  the  Legislature  is  so  persistent  in 
enacting  local  statutes  designed  to  deprive  people  of  that  equal  pro- 
tection of  the  law  which  the  very  spirit  of  our  institutions  demands, 
that  we  are  constrained  to  add  to  the  considerations  which  were  pre- 
sented upon  the  overruling  of  the  demurrer.  Before  doing  so,  it 
may  be  proper  to  consider  some  of  the  questions  presented  by  the 
record  of  the  trial,  and  which  are  urged  here  against  the  recovery. 

The  defendant  urges  that  "the  defendant  was  not  guilty  of  negli- 
gence which  caused  the  accident,"  and  cites  many  authorities  in  sup- 
port of  this  contention.  It  is  a  sufficient  answer  to  the  defendant's 
contention  that  the  case  was  submitted  to  the  jury  upon  the  distinct 
theory  that  the  question  of  negligence  was  whether  a  certain  depres- 
sion in  the  sidewalk,  which  permitted  the  accumulation  of  water,  and 
which  subsequently  froze  and  rendered  the  place  dangerous,  was  such 
a  defect  in  the  sidewalk  as  to  charge  the  defendant  with  liability  un- 
der the  facts  as  presented  by  the  evidence.  There  was  no  exception 
to  the  charge  as  delivered  by  the  court  on  the  part  of  the  defend- 
ant. There  was  no  suggestion  that  there  was  any  other  question  as 
to  the  defendant's  negligence,  except  that,  upon  the  plaintiff  asking 
for  three  specific  charges,  two  of  which  were  allowed — the  third  being 
qualified — ^the  defendant  excepted  "to  the  three  last  propositions," 
without  calling  attention  to  any  error  in  the  language  or  assumptions 
of  the  requests. '  Two  of  these  requests  to  charge  had  been  granted 
without  exception  before  the  defendant  made  any  move  whatever, 
and,  on  the  court  giving  a  qualified  sanction  to  the  third,  the  defend- 
ant merely  excepted  to  the  last  three  propositions,  which  failed,  we 
think,  to  present  any  question  for  review.  The  defendant  then  re- 
quested the  court  to  make  certain  specific  charges,  and  these  were 
either  complied  with,  or  had  already  been  covered  by  the  main 
charge,  to  which  no  exception  had  been  taken,  or  were  not  made  the 
subject  of  exceptions,  so  that  the  verdict  of  the  jury  upon  this  point 
must  be  conclusive.  To  urge  now  that  there  were  concurring  causes 
of  the  accident,  without  which  the  accident  would  not  have  happened, 
and  that,  these  concurring  causes  being  due  to  the  elements,  the  de- 
fendant is  not  liable,  is  to  introduce  upon  appeal  matters  which  were 
not  called  to  the  attention  of  the  trial  court,  and  this  will  not  be  per- 
mitted, that  injustice  may  be  accomplished. 

While  the  evidence  as  to  the  absence  of  contributory  negligence  is 
not  as  distinct  as  mij^ht  be  desired,  we  are  of  opinion  that  the  facts 
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and  circumstances  disclosed  by  the  evidence  were  sufficient  to  sup- 
oort  the  v#-rHirt  of  the  jury.  The  exceptions  to  the  charge  of  the 
learned  justice  upon  the  requests  of  the  parties  have  been  sufficiently 
discussed,  and  are  without  merit. 

The  defendant's  counsel  urges,  however,  that  the  "plaintiff  is  barred 
from  maintaining  this  action  against  the  village  because  of  failure  to  file 
notice  of  his  claim  within  thirty  days  after  the  accident."  In  the  view 
of  counsel,  the  previous  decision  in  this  case  was  based  largely  upon 
the  assumption  tiiat  the  plaintiff  would  be  utterly  deprived  of  a  remedy 
if  this  statute  was  held  to  be  good.  Our  attention  is  called  to  a  provision 
of  defendant's  charter  (chapter  623,  p.  1670,  Laws  1894,  amending  sec- 
tion 1  of  title  6  of  chapter  818,  p.  1869,  Laws  1868)  which  provides  that : 

*^he  said  village  la  hereby  declared  a  separate  road  district  •  •  •  and 
the  trustees  shall  possess  all  the  powers  given  by  law  to  the  commissioners 
of  highways  of  towns  within  the  limits  of  said  village,  and  the  charge  and 
expense  of  working  and  repairing  all  roads  declared  public  highways  in  said 
village,  and  also  for  making,  altering,  repairing  and  improving  bridges  on 
or  over  the  same,  and  upon  or  over  any  streets  or  highways  in  said  village, 
except  bridges  over  the  Byram  river,  between  the  village  of  Port  Chester  and 
the  town  of  Greenwich,  in  the  state  of  CJonnecticut,  shall  be  raised  by  tax 
upon  the  taxable  inhabitants  and  property  of  said  village,  in  the  same  man- 
ner as  ordinary  and  general  taxes,  and  the  said  trustees  shall  be  under  the 
same  obligation  to  keep  said  road  and  bridges  in  repair,  and  be  subject  to  the 
same  liabilities  in  respect  thereto,  as  oommissioners  of  highways,"  etc. 

It  is  very  evident  that  this  language,  that  the  "said  trustees  shall 
be  under  the  same  obligation  to  keep  said  road  and  bridges  in  repair, 
and  be  subject  to  the  same  liabilities  in  respect  thereto,  as  commissioners 
of  highways,"  refers  to  the  road  and  bridges  over  Byram  river,  between 
the  village  of  Port  Chester  and  the  town  of  Greenwich,  in  the  state  of 
Coimecticut,  and  not  to  the  general  subject  of  highways.  It  may  be 
assumed  that  there  was  some  special  law  or  arrangement  in  respect  to 
the  bridges  over  Byram  river  and  the  approaches  thereto — this  being 
upon  the  boundary  of  the  state — ^and  this  the  charter  provided  for  in 
the  language  above  quoted.  It  is  not  necessary,  however,  to  inquire 
into  this  matter,  for,  if  it  be  assumed  that  the  charter  had  reference  to 
the  liabilities  of  highway  commissioners  generally,  and  that  those  were 
imposed  upon  the  trustees  of  the  village,  there  is  nothing  in  the  highway 
law  which  helps  the  defendant  in  this  case.  The  amendment  to  the 
charter  of  Port  Chester  was  adopted  in  1894.  The  highway  law  (chap- 
ter 668,  p.  1181,  Laws  1890)  was  adopted  four  years  before.  Section 
16  of  this  act  provides : 

''Every  town  shall  be  liable  for  all  damages  to  person  or  property,  sustained 
by  reason  of  any  defect  in  its  highways  or  bridges,  existing  because  of  the 
neglect  of  any  commissioner  of  highways  of  such  town,''  etc 

Section  17  of  the  same  act  provided  that: 

''If  a  Judgment  shall  be  recovered  against  a  town  for  damages  to  person  or 
property,  sustained  by  reason  of  any  defect  in  its  highways,  or  bridges,  exist- 
ing because  of  the  neglect  of  any  commissioner  of  highways,  such  conunissioner 
shall  be  liable  to  the  town  for  the  amount  of  the  judgment,"  etc. 

It  will  thus  be  seen  that  there  was  no  liability  on  the  part  of  highway 

commissioners  of  towns  to  persons  injured  through  the  negligence  of 

such  commissioners,  and  the  provision  of  the  charter  of  Port  Chester 

to  which  our  attention  is  called  has  absolutely  no  bearing:  whatever  upon 
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this  case.  Since  the  adoption  of  chapter  700,  p.  935,  of  the  Laws  of 
1881,  the  primary  liability  to  persons  injured  through  the  negligence  ot 
highway  commissioners  has  been  that  of  the  town.  Lane  v.  Town  of 
Hancock,  142  N.  Y.  610,  515,  37  N.  E.  473.  The  assumption  of  de- 
fendant's counsel  that  the  charter  of  Port  Chester  gave  some  kind  of  a 
remedy  against  the  trustees  individually  is  not  justified  by  the  facts. 
This  likewise  disposes  of  Bennett  v.  Whitney,  94  N.  Y.  302,  which,  if 
ever  an  authority  for  the  defendant's  position,  has  ceased  to  have  any 
weight  since  the  amendment  of  the  common  rule  of  liability,  placing  the 
obligation,  as  it  related  to  the  injured  person,  upon  the  town. 

The  very  recent  decision  of  the  Court  of  Appeals  in  the  case  of  Wal- 
den  V.  City  of  Jamestown,  178  N.  Y.  213,  70  N.  E.  466,  where  one  of 
these  short  statutes  was  under  consideration,  shows  the  great  reluctance 
of  the  courts  to  give  liberal  effect  to  this  class  of  legislation.  The  facts 
in  this  case,  as  established  by  the  verdict  of  the  jury,  bring  it  well  with- 
in the  principles  there  recognized  and  asserted,  although  the  difference 
in  the  length  of  time  is  very  material  in  the  present  case — ^both  in  the 
time  prescribed  by  the  charter,  and  in  the  variation  between  the  acci- 
dent and  the  time  of  performance — so  that  it  may  be  material,  in  this 
or  some  similar  case,  to  consider  the  constitutional  right  of  the  Legisla- 
ture to  impose  unreasonable  conditions  precedent  to  a  right  of  recover)'. 
We  desire  to  supplement  our  prevous  discussion,  particularly  upon  the 
point  suggested  by  the  dictum  of  Earl,  C.  J.,  in  the  case  of  Curry  v.  City 
of  Buffalo,  135  N.  Y.  366,  32  N.  E.  80,  where,  after  determining  that 
the  provisions  of  a  general  law  requiring  a  notice  in  cities  of  over  50,000 
inhabitants  within  six  months  of  the  happening  of  an  accident,  as  a 
condition  precedent  to  a  recovery,  were  valid,  he  says : 

"The  whole  matter  of  the  maintenance  of  this  class  of  actions  was  within 
the  control  of  the  Legislature.  It  could  refuse  a  right  of  action  against  mu- 
nicipalities for  such  Injuries,  and  It  could  Impose  any  conditions  precedent 
to  the  maintenance  of  such  actions." 

Is  this,  without  any  limitation,  a  sound  proposition  of  law  ?  Have  "we, 
the  people  of  the  state  of  New  York,  grateful  to  Almighty  God  for  our 
freedom"  (Preamble,  Const.),  established  a  Constitution,  and  delegate^ 
a  legislative  power  to  create  artificial  persons,  owing  a  duty  to  their 
creators,  and  to  exempt  them  from  all  civil  liability  for  a  neglect  of  this 
duty  to  the  injury  of  individuals?  Have  we  delegated  the  power  to 
create  artificial  persons  who  are  not  answerable  to  9ie  law  of  the  land, 
who  may  disregard  the  duties  which  the  law  imposes  on  citizens— the 
duty  of  exercising  reasonable  care  not  to  injure  others — ^without  paying 
the  penalty  of  such  neglect?  "I  cannot,"  says  Mr.  Justice  Chase  in 
Calder  v.  Bull,  3  Dall.  386-388,  1  L.  Ed.  648,  "subscribe  to  the  om- 
nipotence of  a  state  Legislature,  or  that  it  is  absolute  and  without  con- 
trol, although  its  authority  should  not  be  expressly  restrained  by  the 
Constitution  or  fundamental  law  of  the  state.  The  people  of  the  United 
States  erected  their  Constitutions  or  forms  of  government  to  estaWish 
justice,  to  promote  the  general  welfare,  to  secure  the  blessings  of  liberty, 
and  to  protect  their  persons  and  property  from  violence.  The  purposes 
for  which  men  enter  into  society  will  determine  the  nature  and  terms  of 
the  social  compact,  and,  as  they  are  the  foundation  of  the  legislative 
power,  they  will  decide  what  are  the  proper  objects  of  it.  The  nature 
and  ends  of  legislative  power  will  limit  the  exercise  of  it.     This  funda- 
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mental  principle  flows  from  the  very  nature  of  our  free  republican  gov- 
ernments— ^that  no  man  should  be  compelled  to  do  what  the  laws  do  not 
require,  nor  to  refrain  from  acts  which  the  laws  permit.  There  are 
acts  which  the  federal  or  state  legislature  cannot  do  without  exceeding 
their  authority.  There  are  certain  vital  principles  in  our  free  republican 
governments  which  will  determine  and  overrule  an  apparent  and  flagrant 
abuse  of  legislative  power,  as  to  authorize  manifest  injustice  by  positive 
law,  or  to  take  away  that  security  for  personal  liberty  or  private  prop- 
erty for  the  protection  whereof  the  government  was  established."  In 
complete  harmony  with  this  view  of  the  limitations  under  which  the 
Legislature  acts  is  the  discussion  by  Allen,  J.,  in  his  great  opinion  in 
People  ex  rel.  Bolton  v.  Albertson,  66  N.  Y.  60,  66,  where  he  says : 

"A  written  constitution  must  be  interpreted  and  effect  given  to  It  as  the 
paramount  law  of  the  land,  equally  obligatory  upon  the  Legislature  as  upon 
other  departments  of  government  and  individual  citizens,  according  to  its 
spirit  and  the  intent  of  its  framers,  as  indicated  by  its  terms.  An  act  violat- 
ing the  true  intent  and  meaning  of  the  instrument,  although  not  within  the 
letter,  is  as  much  within  the  purview  and  effect  of  a  prohibition  as  if  within 
the  strict  letter;  and  an  act  in  evasion  of  the  terms  of  the  Constitution,  as 
properly  interpreted  and  understood,  and  frustrating  its  general  and  clearly 
expressed  or  necessarily  implied  purpose,  is  as  clearly  void  as  if  in  express 
terms  forbidden.  A  thing  within  the  intent  of  a  constitution  or  statutory 
enactment  is,  for  all  purposes,  to  be  regarded  as  within  the  words  and  terms 
of  the  law.  A  written  constitution  would  be  of  little  avail  as  a  practical  and 
useful  restraint  upon  the  different  departments  of  government.  If  a  literal 
reading  only  was  to  be  given  it,  to  the  exclusion  of  all  necessary  implication, 
and  the  clear  intent  ignored,  and  slight  evasions  or  acts  palpably  in  evasion 
of  its  spirit  should  be  sustained  as  not  repugnant  to  it.  The  restraints  of  the 
Constitution  upon  the  several  departments,  among  which  the  various  powers 
of  government  are  distributed,  cannot  be  lessened  or  diminished  by  inference 
and  implication;  and  usurpations  of  power,  or  the  exercise  of  power  in  dis- 
regard of  the  express  provision  or  plain  intent  of  the  instrument,  as  necessa- 
rily implied  from  all  its  terms,  cannot  be  sustained  under  the  pretense  of  a 
liberal  or  enlightened  interpretation,  or  in  deference  to  the  judgment  of  the 
Legislature,  or  some  supposed  necessity,  the  result  of  a  changed  condition  of 
affairs." 

See  People  ex  rel.  Burby  v.  Rowland,  155  N.  Y.  270,  280,  49  N.  E. 
775,  41  L.  R.  A.  838;  People  ex  rel.  Rodgers  v.  Coler,  166  N.  Y.  1, 
11,  69  N.  E.  716,  82  Am.  St.  Rep.  606,  62  L.  R.  A.  814,  and  authorities 
there  cited. 

Having  in  mind  that  "the  very  essence  of  civil  liberty  certainly  con- 
sists in  the  right  of  every  individual  to  claim  the  protection  of  the  laws 
whenever  he  receives  an  injury,"  and  that  "one  of  the  first  duties  of 
government  is  to  afford  that  protection"  (Chief  Justice  Marshall  in 
Marbury  v.  Madison,  1  Cranch,  137,  163,  2  L.  Ed.  60),  and  that  the  de- 
clared purpose  of  our  state  Constitution  is  to  secure  the  blessings  of 
"freedom,"  which  is  used  synonymously  with  "liberty,"  let  us  examine 
our  constitutional  system,  and  determine,  if  we  can,  whether  the  Legis- 
lature has  the  power  to  create  artificial  persons,  and  to  permit  them  to  be 
above  the  rules  of  law  which  govern  other  citizens.  A  corporation 
created  under  the  laws  of  a  state  is,  from  its  creation,  through  the  whole 
of  its  existence,  a  citizen  of  that  state.  It  is  a  person,  within  the  mean- 
ing of  the  law  regulating  the  institution  and  conduct  of  suits,  and  cannot 
emigrate  from  the  state  under  the  laws  of  which  it  was  created,  and  may 
well  be  taken  to  be  a  resident  of  the  state  within  which  it  is  found. 


Digitized  by  V^OOQlC 


676  88  NEW  YORK  SUPPLEMENT  (Sup.  Ct 

and  123  New  York  State  Reporter 

Atlanta  &  Florida  R.  R.  Co.  v.  Western  R.  of  Alabama,  50  Fed.  790, 
1  C.  C.  A.  676,  2  U.  S.  App.  227.  And  in  this  state  it  has  long  been 
recognized  that  a  municipality,  although  a  political  division  of  the  state, 
possesses  two  separate  and  distinct  powers,  one  of  which  may  be  termed 
governmental  or  public,  and  the  other  private  or  corporate.  In  the 
exercise  of  the  first  of  these  powers,  the  village  or  city  is  invested  with 
the  powers  of  sovereignty,  while  in  the  exercise  of  the  second  it  occupies 
the  same  relation  to  the  individual  that  anv  other  corporate  body  does. 
Eddy  V.  Village  of  Ellicottville,  35  App.  Div.  256,  258,  259,  54  N.  Y. 
Supp.  800,  and  authorities  there  cited.  It  is  upon  this  distinction  be- 
tween public  and  private  functions  that  in  the  state  of  New  York  mu- 
nicipal corporations  are  held  to  be  liable  in  damages  for  injuries  result- 
ing from  defective  highways  (Conrad  v.  Trustees  of  Village  of  Ithaca, 
16  N.  Y,  158,  and  note  at  page  161),  while  in  Massachusetts  and  other 
New  England  states  it  is  held  that  liability  only  attaches  in  the  case  of 
a  statute  giving  a  right  of  action  (Hill  v.  Boston,  122  Mass.  344,  23 
Am.  Rep.  332,  discussing  fully  the  New  England  doctrine  and  its  limita- 
tions). 

The  first  section  of  the  first  article  of  our  state  Constitution  provides 
that  "no  member  of  this  state  shall  be  disfranchised,  or  deprived  of  any 
of  the  rights  or  privileges  secured  to  any  citizen  thereof,  unless  by  the 
law  of  the  land  or  the  judgment  of  his  peers."  This  language  and  the 
spirit  of  this  section  contemplates  that  equal  protection  of  the  law  which 
is  guarantied  by  the  fourteenth  amendment  to  the  Constitution  of  the 
United  States,  and,  as  has  been  said: 

"These  provisions  are  universal  In  their  application,  to  all  persons  within 
the  territorial  jurisdiction,  without  regard  to  any  dlflPerences  of  race,  of  color, 
or  Qf  nationality ;  and  the  equal  protection  of  the  laws  is  a  pledge  of  the  pro- 
tection of  equal  laws."  Yick  Wo  v.  Hopkins,  118  U.  S.  856,  8(59,  6  Sup.  Ct 
1064,  30  L.  Ed.  220. 

And  in  Cotting  v.  Kansas  City  Stockyards  Co.,  183  U.  S.  79,  22  Sup. 
Ct  30,  46  L.  Ed.  92,  a  Kansas  statute  was  declared  unconstitutional  and 
void  because  it  did  not  operate  equally  as  between  the  Kansas  City 
Stockyards  Company  and  other  companies  or  corporations  engaged  in 
the  same  line  of  business,  thus  recognizing  the  equal  rights  of  corpora- 
tions with  individuals  and  companies;  and  the  same  authority  cites 
approvingly  State  v.  Haun,  61  Kan.  146,  153,  164,  59  Pac  340,  47 
L.  R.  A.  369,  to  the  effect  that  "equal  protection  of  the  laws  means  equal 
exemption  with  others  of  the  same  class  from  all  charges  and  burdens 
of  every  kind."  If,  therefore,  the  Legislature  may  create  an  artificial 
person,  and  exempt  such  person  from  the  obligation  of  responding  in 
damages  for  the  breach  of  a  duty  owed  to  third  persons,  why  may  it 
not  pick  out  a  favorite  person,  and  exempt  him  from  such  liabilities? 
Why  may  it  not  say  that  the  New  York,  Lake  Erie  &  Western  Rail- 
road Company  shall  not  be  liable  in  damages  for  its  negligence  in  the 
control  of  highways,  for  railroads  are  public  highways  (Cherokee  Na- 
tion v.  Kansas  Railway  Co.,  135  U.  S.  641,  657,  10  Sup.  Ct.  965,  34 
L.  Ed.  295),  at  the  same  time  leaving  the  New  York  Central  &  Hudson 
River  Railroad  Company  subject  to  the  common-law  lialrility?  Where 
is  the  distinction  between  a  quasi  public  corporation,  like  a  railroad  com- 
pany, and  a  municipal  corporation,  in  so  far  as  it  relates  to  the  obliga- 
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tion  of  either  to  respNond  in  damages  for  a  neglect  of  duty  by  which  a 
third  party  suffers  injury?  They  are  both  private  corporations,  in  their 
relation  to  the  duty  to  maintain  highways  in  a  reasonably  safe  condi- 
tion. People  ex  rel.  D.,  etc.,  R.  R.  Co.  v.  Batchellor,  63  N.  Y.  128, 
139, 13  Am.  Rep.  480  et  seq. ;  Conrad  v.  Trustees  of  Village  of  Itha- 
ca, supra,  and  note.  No  good  reason  suggests  itself  why  the  Legis- 
lature might  create  the  municipal  corporation  known  as  the  '^Village 
of  Port  Chester,"  and  exempt  it  from  liability  for  a  breach  of  its  duty 
to  third  persons  in  its  private  character,  while  denying  a  like  exemption 
to  a  railroad  corporation  or  a  private  individual.  Both  corporations 
accept  their  charters  for  the  accomplishment  of  private  ends,  and  such 
acceptance  raises  an  implied  contract  on  their  part  to  perform  the  duties 
which  their  charters  require,  and  this  contract  inures  to  the  benefit 
of  every  individual  interested  in  its  performance.  Conrad  v.  Trustees  of 
Ithaca,  supra,  and  note ;  Missano  v.  Mayor,  160  N.  Y.  123, 127,  64  N.  E. 
744,  and  authorities  there  dted.  This  duty  on  the  part  of  municipal 
corporations  is  to  care  for  the  streets  and  highways  within  the  corpora- 
tion.   See  Missano  v.  Mayor,  supra. 

The  above  quoted  provision  of  the  Constitution,  coupled  with  the 
provision  of  section  6  of  article  1  that  no  person  shall  "be  deprived  of 
life,  liberty  or  property  without  due  process  of  law,"  and  that  it  "has 
been  more  than  once  said  judicially  that  one  of  the  principles  upon  which 
this  government  is  founded  is  that  of  equality  of  right"  (Cotting  v. 
Kansas  City  Stockyard  Co.,  183  U.  S.  110,  22  Sup.  Ct.  30,  46  L.  Ed.  92), 
shows  the  spirit  of  our  fundamental  law,  and  affords  the  cue  to  the  true 
interpretation  of  all  of  its  provisions.  We  are  to  read  the  entire  instru- 
ment, and  interpret  it  for  the  purpose  of  preserving  our  freedom ;  for 
the  purpose  of  accomplishing  equal  and  exact  justice  between  all  the 
members  of  the  state,  whether  natural  or  artificial  persons;  for  the 
purpose  of  preserving  the  right  to  "life,  liberty  and  property,"  except 
as  the  same  may  be  taken  from  us  by  due  process  of  law — due  process 
of  law  being  process  due  according  to  the  law  of  the  land  (Walker  v. 
Sauvinet,  92  U.  S.  90,  23  L.  Ed.  678),  which  we  will  hereafter  consider. 
What,  then,  are  we  to  understand  by  the  language  used  in  section  3  of 
article  8  of  the  Constitution,  when  it  declares  that  "the  term  corpora- 
tions as  used  in  this  article  shall  be  construed  to  include  all  associations 
and  joint-stock  companies  having  any  of  the  powers  or  privileges  of 
corporations  not  possessed  by  individuals  or  partnerships.  And  all 
corporations  shall  have  the  right  to  sue  and  shall  be  subject  to  be  sued 
in  all  courts  in  like  cases  as  natural  persons"  ?  Can  there  be  any  question 
that  it  was  the  intention  of  this  provision  that  the  artificial  citizens  to 
be  created  by  the  Legislature  should,  in  so  far  as  their  civil  rights  were 
concerned,  be  placed  upon  an  equal,  not  a  better,  footing  than  natural 
lx)m  citizens  ?  Could  the  language  have  any  other  purpose  than  to  read 
into  every  statute  creating  a  corporation  for  private  purposes,  as  dis- 
tinguished from  a  mere  agency  of  the  state,  a  provision  that  they  should 
enjoy  the  equal  privileges  of  citizens  in  our  courts?  This  is  the  idea 
naturally  suggested  by  the  language.  It  is  the  right  of  these  artificial 
citizens,  under  the  provisions  of  the  fourteenth  amendment  to  the  fed- 
eral Constitution,  guarantying  the  equal  protection  of  the  law,  and  it 
is  the  only  construction  which  is  in  harmony  with  the  provisicMis  of  our 


Digitized  by 


v^oogle 


678  88  NEW  YORK  SUPPLEMENT  (Sup.  Ct 

and  123  New  York  State  Reporter 

constitutional  system  in  its  letter  and  spirit  No  one  would  seriously 
contend  that  the  Legislature  could  take  away  from  a  municipal  corpora- 
tion, in  its  private  capacity,  the  power  to  sue  an  individual  who  had 
negligently  injured  its  highways  or  other  property  rights,  and  this 
power  on  the  part  of  the  municipality  to  sue  the  individual  carries  with 
it  the  reciprocal  obligation  to  be  sued  in  a  like  case — the  obligation  to 
respond  to  the  same  rules  and  principles  of  law  which  govern  the  natural 
citizen — ^and  while  it  may  be  true  that  the  Legislature  might  create  a 
municipal  corporation,  excluding  from  its  control  the  highways  within 
such  municipality,  and  in  this  way  take  away  the  right  of  action  entirely 
as  against  the  city,  in  which  event  the  plaintiff's  right  of  action  would 
be  against  the  officer  specially  charged  with  the  duty  of  maintaining 
such  highways  (Bennett  v.  Whitney,  94  N.  Y.  302,  306,  and  authority 
there  cited),  we  are  clearly  of  opinion  that,  under  the  provision  of  the 
Constitution  last  above  cited,  the  Legislature  cannot  create  a  municipal 
corporation,  giving  it  control  over  its  highways  for  the  benefit  of  the 
municipality  as  a  private  corporation,  and  at  the  same  time  deny  to  the 
individual  injured  through  the  neglect  of  the  corporation  a  right  of 
action  where  an  individual  charged  with  the  same  duty  would  be  liable. 
To  hold  otherwise  is  to  assert  the  doctrine  that  the  L^islature,  created 
by  the  sovereign  people  of  the  state,  may  create  a  citizenship  with  civil 
privileges  and  immunities  higher  than  those  possessed  by  the  creators— 
a  logical  absurdity,  which  can  find  no  justification  in  the  letter  or  spirit 
of  our  institutions. 

We  are  aware  that  this  conclusion  is  not  in  harmony  with  the  lan- 
guage held  in  the  case  of  Gray  v.  City  of  Brooklyn,  50  Barb.  365,  375, 
2  App.  Dec.  267,  273 ;  but  this  case  has  been  so'  often  discredited  as  an 
authority  that  we  feel  free  to  consider  the  question  of  the  true  construc- 
tion as  open  for  this  court,  particularly  as  it  has  been  very  recently 
asserted  by  the  Court  of  Appeals  that  "a  corporation  is  a  legal  entity, 
with  the  unlimited  right  to  sue  and  be  sued  within  the  lines  of  its  charter 
powers''  (Stoddard  v.  Lum,  159  N.  Y.  265,  272,  63  N.  E.  1108,  45  L.  R 
A.  561,  70  Am.  St.  Rep.  541),  which  is  exactly  the  doctrine  for  which 
we  are  contending.     In  the  Gray  Case,  supra,  it  was  said : 

"This  clause  is  not  a  restriction  on  the  legislative  power  to  determine  what 
shall  be,  and  what  shall  not  be,  a  cause  of  action  against  a  corporation.  It 
provides  only  that,  where  there  is  a  cause  of  action  in  favor  of  or  against  a 
corporation,  it  shall  be  enforced  in  the  same  way  as  if  the  same  cause  of  action 
existed  in  favor  of  or  against  a  natural  person." 

This,  to  a  certain  extent,  is  true ;  but  we  are  unable  to  agree  with  the 
proposition  that  the  Legislature  could  create  a  city,  charge  it  with  cer- 
tain duties  and  obligations,  and  then  exempt  it  from  civil  liability  for 
neglect  to  discharge  such  duties,  by  which  a  third  person  sustained  in- 
juries. The  Gray  Case  dealt  with  a  provision  of  the  charter  of  the  city 
of  Brooklyn,  which  was  construed  to  relieve  the  city  of  liability  for  any 
nonfeasance  or  misfeasance  of  the  common  council,  or  any  officer  of 
the  city  or  appointee  of  the  common  council,  etc.  The  doctrine  of  the 
case  as  above  cited  was  approved  in  Gray  v.  City  of  Brooklyn,  2  App. 
Dec.  267,  273,  where  it  was  said  that: 

"It  was  no  part  of  the  intention  of  that  provision  to  render  corporations 
liable  upon  all  causes  of  action,  the  same  as  natural  persons  were,  but  merely 
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to  provide  that  actions  might  be  maintained  against  them  the  same  as  they 
conld  against  natural  persons,  provided  the  legal  causes  for  doing  so  were 
found  to  exist  It  was  to  confer  the  capacity  of  being  sued,  not  to  define  the 
cases  in  which  suits  might  be  maintained  against  them." 

But  this  is  obviously  a  mistaken  view  of  the  question,  for  the  capacity 
to  sue  and  be  sued  has  always  been  an  incident  of  corporate  existence. 
7  Am.  &  Eng.  Ency.  of  Law,  p.  684,  and  authorities  there  cited  in  note. 
The  real  purpose  of  this  provision  was  to  make  the  law  uniform  in  its 
operation  upon  corporations,  associations,  joint-stock  companies,  and 
individuals,  in  so  far  as  they  came  under  the  same  circumstances  and 
conditions.  This  doctrine  has  been  so  far  applied  that  the  result  of  the 
modem  cases  is  that  a  corporation  is  liable  civiliter  for  torts  committed 
by  its  servants  or  agents,  precisely  as  a  natural  person,  and  that  it  is 
liable  as  a  natural  person  for  the  acts  of  its  agents  done  by  its  authority, 
express  or  implied,  though  there  be  neither  a  written  appointment  un- 
der seal  nor  a  vote  of  the  corporation  constituting  the  agency  or  author- 
izing the  act.  Denver,  etc..  Railway  v.  Harris,  122  U.  S.  597,  608, 
7  Sup.  Ct.  1286,  30  L.  Ed.  1146,  and  authorities  there  cited. 

In  Fitzpatridc  v.  Slocum,  89  N.  Y.  359,  Earl,  J.,  who  subsequently 
wrote  in  Curry  v.  City  of  Buffalo,  135  N.  Y.  366,  32  N.  E.  80,  had  under 
consideration  substantially  the  same  statute  as  that  involved  in  the  Gray 
Case,  supra,  and  he  says: 

"We  are  of  opinion  that  the  exemption  created  by  this  section  is  not  so 
broad  as  claimed.  There  must  be  a  remedy  in  such  a  case — where  one  is  in- 
jured without  fault  of  his  own  by  a  defect  in  one  of  the  streets  or  bridges  of 
the  dty— either  against  the  city  or  some  one  of  its  officers." 

In  considering  the  Gray  Case,  supra,  he  says : 

"It  does  not  appear  very  clearly  upon  what  ground  that  case  was  decided. 
It  was  a  sufficient  defense  to  the  action  that  there  was  no  negligence  proven 
which  was  chargeable  to  the  city ;  but,  if  more  than  that  was  decided  in  order 
to  exempt  the  city  from  liability,  it  was  merely  that,  where  a  plain  duty  was 
devolved  upon  certain  officers,  any  one  injured  by  a  nonperformance  or  im- 
perfect performance  of  that  duty  should  take  his  remedy  against  the  officers, 
and  not  against  the  city.  It  was  not  decided  that,  where  an  absolute  duty  rests 
apon  the  city,  one  who  suffers  injury  from  nonperformance  of  that  du^  can- 
not in  any  case  have  his  remedy  against  the  dty." 

See  Hardy  v.  City  of  Brooklyn,  90  N.  Y.  436,  440,  43  Am.  Rep.  182, 
and  Bieling  v.  City  of  Brooklyn,  120  N.  Y.  98,  104,  105,  24  N.  E.  389, 
where  this  same  criticism  of  the  Gray  Case  is  repeated  and  indorsed. 

It  is  clear,  therefore,  that  the  Gray  Case  has  not  determined  the  con- 
stitutional question  whether  the  Legislature  of  this  state  may  create  an 
artificial  citizen,  and  exempt  him  from  liability  for  a  neglect  of  duty 
which  results  in  the  injury  of  one  without  fault  on  his  part;  and  respect 
for  the  letter  and  spirit  of  the  Constitution,  as  well  as  the  safety  of  in- 
dividuals, demands  that  section  3  of  article  8  of  the  Constitution  should 
be  construed  to  limit  the  power  of  the  Legislature,  in  the  creation  of 
corporations,  to  the  civil  rights  which  belong  to  the  natural  citizen. 
This  makes  all  corporations  liable  under  the  same  circumstances  which 
would  involve  an  individual  in  liability ;  it  gives  equal  protection  of  the 
law  to  all  citizens,  whether  natural  or  artificial ;  and  it  accomplishes  the 
high  purposes  for  which  governments  are  instituted  among  men,  "de- 
riving their  just  powers  from  the  consent  of  the  governed."    Such  a 
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construction  places  no  unreasonable  limitation  upon  the  Legislature. 
It  does  not  prevent  its  making  reasonable  regulations  of  the  right  of 
action,  but  it  does  operate  to  prevent  the  taking  of  "life,  liberty  or  prop- 
erty" without  due  process  of  law,  and  this  much  citizenship  has  a  right 
to  demand  at  the  hands  of  every  department  of  government 

When  the  people  of  this  state  met  in  their  sovereign  capacity  and  en- 
acted that  no  person  should  "be  deprived  of  life,  liberty  or  property 
without  due  process  of  law,"  there  was  an  implied  pledge  on  their  part, 
and  one  which  it  is  the  duty  of  courts  to  enforce,  that  the  Lejg^slature 
should  not  have  the  power  to  exempt  any  person  or  corporation  from 
the  obligation  of  making  just  compensation  when  any  of  these  rights 
were  invaded.  It  was  a  "compact  by  which  the  whole  people  covenants 
with  each  citizen  and  each  citizen  with  the  whole  people  that  all  shall 
be  governed  by  certain  laws  for  the  common  good."  Preamble  to  the 
Constitution  of  Massachusetts.  That  covenant  was  that  these  certain 
laws  should  be  framed  and  maintained  so  that  every  citizen  might  at  all 
times  find  redress  in  the  courts  whenever  his  constitutional  rights  were 
invaded.  What  worse  mockery  of  justice  than  to  say  to  the  citizen  that 
he  shall  not  be  deprived  of  life,  liberty,  or  property  without  due  process 
of  law,  and  then  to  say  that  the  Legislature  may  create  an  artificial 
person,  endow  him  with  power  to  act  through  agents  and  servants,  and 
exempt  this  artificial  person  from  the  obligation  of  responding  in  dam- 
ages when,  through  the  negligence  of  this  creation,  the  constitutional 
rights  of  the  natural  citizen  are  invaded  and  impaired?  The  covenant 
of  the  people  with  the  individual  is  that  he  shall  be  protected  in  these 
rights ;  that  he  shall  not  be  deprived  of  life,  liberty,  or  property  without 
a  judicial  determination  that  he  has  forfeited  his  right  to  the  same,  or 
that  some  one  else  has  a  better  title ;  and  this  carries  with  it,  by  neces- 
sary implication,  a  guaranty  that  the  courts  shall  be  open  to  him  against 
every  individual  citizen — every  creature  of  the  state — ^whenever  these 
rights  are  threatened  or  impaired.  If  it  does  not,  then  the  pledge  of  the 
Constitution  is  a  mere  formula,  for  experience  teaches  us  that  rights 
cannot  be  protected  and  justice  cannot  be  accomplished  without  a  resort 
to  impartial  tribunals. 

The  right  to  life  includes  the  right  of  the  individual  to  his  body  in 
its  completeness  and  without  dismemberment.  Bertholf  v.  O'Reilly,  74 
N.  Y.  509,  615,  30  Am.  Rep.  323.  And  this  right  is  not  to  be  construed 
in  any  narrow  or  technical  sense.  People  v.  Gillson,  109  N.  Y.  389, 
399, 17  N.  E.  343,  4  Am.  St.  Rep.  465.  Of  what  use  is  the  constitution- 
al guaranty  that  the  plaintiff  in  this  action  shall  not  be  deprived  of  life, 
liberty,  or  property  without  due  process  of  law,  if,  when  his  right  to 
life  is  invaded  through  the  neglect  of  a  duty  which  the  village  of  Port 
Chester  owed  to  him  in  common  with  others  lawfully  using  the  high- 
ways, he  is  met  with  a  statute  which  practically  exempts  the  corporation 
from  liability?  Is  this  carrying  out  in  good  faith  the  mutual  covenants 
between  citizens  for  their  common  welfare?  Is  it  due  process  of  law? 
"Due  process  of  law  is  process  due  according  to  the  law  of  the  land," 
say  the  court  in  Walker  v.  Sauvinet,  92  U.  S.  90,  23  L.  Ed.  678,  cited 
in  Hurtado  v.  California,  110  U.  S.  516,  533,  4  Sup.  Ct.  Ill,  28  L.  Ed. 
232.  "But  it  is  not  to  be  supposed,"  say  the  court  in  Hurtado  v.  Cali- 
fornia, supra,  "that  these  legislative  powers  [of  the  states]  are  absolute 

Digitized  by  V^OOQIC 


Sup.  Ct)  WILLIAMS  V.  VILLAGE  OP  POBT  OHESTEB.  661 

and  despotic,  and  that  the  amendment  prescribing  due  process  of  law 
is  too  vague  and  indefinite  to  operate  as  a  practical  restraint.  It  is  not 
every  act  legislative  in  form  that  is  law.  Law  is  something  more  than 
mere  will  exerted  as  an  act  of  power.  It  must  be  not  a  special  rule 
for  a  particular  person  [corporation]  or  a  particular  case,  but,  in  the 
language  of  Mr.  Webster,  in  his  familiar  definition  [of  "law  of  the 
land"],  'the  general  law;  a  law  which  hears  before  it  condemns,  which 
proceeds  upon  inquiry,  and  renders  judgment  only  after  trial,'  so  'that 
every  citizen  shall  hold  his  life,  liberty,  property,  and  immunities  under 
the  protection  of  the  general  rules  which  govern  society' ;  and  thus  ex- 
cluding, as  not  due  process  of  law,  acts  of  attainder,  bills  of  pains  and 
penalties,  acts  of  confiscation,  acts  reversing  judgments,  and  acts  di- 
rectly transferring  one  man's  estate  to  another,  legislative  judgments 
and  decrees,  and  other  similar  special,  partial,  and  arbitrary  exertions 
of  power  under  the  forms  of  legislation.  Arbitrary  power,  enforcing 
its  edicts  to  the  injury  of  the  persons  and  property  of  its  subjects,  is 
not  law,  whether  manifested  as  the  decree  of  a  personal  monarch  or  of 
an  impersonal  multitude."  The  same  case  cites  with  approval  Brown 
V.  Levee  Commissioners,  50  Miss.  468,  where,  in  speaking  of  due  pro- 
cess of  law,  the  court  say : 

"The  principle  does  not  Remand  that  the  laws  existing  at  any  point  of  time 
shall  be  irrepealable,  or  that  any  forms  of  remedies  shall  necessarily  continue. 
It  refers  to  certain  fundamental  rights  which  that  system  of  jurisprudence 
of  which  ours  is  a  derivative  has  always  recognized.  If  any  of  these  are  dis- 
regarded in  the  proceedings  by  which  a  person  is  condemned  to  the  loss  of 
life,  liberty,  or  property,  then  the  deprivation  has  not  been  by  'due  process 
of  law.' " 

See  Riggs  v.  Palmer,  116  N.  Y.  606,  511  (bottom  of  page),  22  N.  E. 
188,  5  L.  R.  A.  340,  12  Am.  St  Rep.  819. 

That  is,  the  Legislature  may  determine  the  duties  of  individuals  and 
corporations  within  the  limits  fixed  by  the  Constitution  at  will,  but  it 
has  no  constitutional  power  to  exempt  such  individuals  or  corporations 
from  the  liability  to  respond  in  damages  when  a  neglect  of  such  duties 
operates  to  the  injury  of  third  persons,  for  that  is  talang  away  the  guar- 
anty of  security  to  life,  liberty,  and  property  which  belongs  to  the  per- 
sons injured,  and  for  which  they  covenanted  on  entering  into  society. 
As  Burke  puts  it,  legislatures  "may  alter  the  mode  and  application,  but 
have  no  power  over  the  substance  of  original  justice."  Tract  on 
Popery  Laws,  6  Burke's  Works  (Ed.  Little  &  Brown)  323,  cited  in 
Hurtado  v.  California,  110  U.  S.  532,  4  Sup.  Ct.  Ill,  28  L.  Ed.  232. 
See,  also,  Munn  v.  Illinois,  94  U.  S.  113,  134,  24  L.  Ed.  77,  which  re- 
quires that  every  right,  when  withheld,  must  have  a  remedy,  and  every 
injury  its  proper  redress.  Chief  Justice  Marshall  in  Marbury  v.  Madi- 
son, 1  Cranch,  163,  2  L.  Ed.  60,  citing  Blackstone;  Stief  v.  Hart,  1 
N.  Y.  20 ;  Sadlier  v.  City  of  New  York,  40  Misc.  Rep.  78,  83,  81  N.  Y. 
Supp.  308 ;  Dyett  v.  Hyman,  129  N.  Y.  351,  357,  29  N.  E.  261,  26  Am. 
St.  Rep.  533 ;  Oilman  v.  Tucker,  128  N.  Y.  190,  28  N.  E.  1040, 13  L.  R. 
A.  304,  26  Am.  St.  Rep.  464;  Levy  v.  Dunn,  160  N.  Y.  508,  56  N.  E. 
288, 73  Am.  St.  Rep.  699.    In  the  Sadlier  Case,  supra,  it  was  said : 

"An  act  of  the  Legislature  depriying  a  person  in  advance,  as  is  claimed  to 
be  the  case  here,  or  subsequently,  of  a  right  of  action  for  a  trespass  or  direct 
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injury  to  his  property,  is  void,  for  being  in  violation  of  the  guaranty  of  due 
process  of  law." 

If  we  are  right  in  the  conclusion  that  the  Legislature,  while  free  to 
grant  such  powers  and  impose  such  duties  as  it  will,  within  the  limits 
fixed  by  the  Constitution,  may  not  relieve  the  individual  or  corporation 
of  the  liability  to  be  sued  for  a  breadi  of  that  duty  by  which  a  member 
of  this  state  is  injured  in  his  person  or  property,  and  this  is  the  only 
construction  of  the  Constitution  in  harmony  with,  its  high  purpose, 
it  follows  that  the  plaintiff's  cause  of  action  against  a  wrongdoer  is  a 
right  of  property,  and  can  be  taken  from  him  only  by  due  process  of 
law.  Dyett  v.  Hyman,  129  N.  Y.  351,  357,  29  N.  E.  261,  26  Am.  St. 
Rep.  633 ;  Angle  v.  Chicago,  St.  Paul,  etc..  Railway,  161  U.  S.  1,  19, 
14  Sup.  Ct.  240,  38  L.  Ed.  66.    In  the  latter  case  it  was  said: 

"A  right  of  action  to  recover  damages  for  an  injury  is  property,  and  has 
a  Legislature  the  power  to  destroy  such  property?  An  executive  may  pardon 
and  thus  relieve  a  wrongdoer  from  the  punishment  the  public  exacts  for  the 
wroqg,  but  neither  executive  nor  Legislature  can  pardon  a  private  wrong,  or 
relieve  the  wrongdoer  from  civil  liability  to  the  individual  he  has  wronged." 

It  only  remains  to  consider  what  is  due  process  of  law,  as  applied  to 
the  case  now  before  us.  As  we  have  previously  suggested,  due  process 
of  law  is  process  due  according  to  the  law  of  the  land,  and — 

"The  clause  'law  of  the  land'  means  a  general  and  public  law,  equally  binding 
upon  every  member  of  the  community.  ♦  ♦  ♦  The  right  to  life,  liberty, 
and  property  of  every  individual  must  stand  or  fall  by  the  same  rule  of  law 
that  governs  every  other  member  of  the  body  politic  or  land  under  similar 
circumstances;  and  every  partial  or  private  law  which  directly  proposes  to 
destroy  or  affect  individual  rights,  or  does  the  same  thing  by  affording  reme- 
dies leading  to  similar  consequences,  is  unconstitutional  and  void.  Were  this 
otherwise,  odious  individuals  and  corporate  bodies  would  be  governed  by  one 
rule,  and  the  mass  of  the  community  who  made  the  law  by  another.  The  idea 
of  a  people,  through  their  representatives,  making  laws  whereby  are  swept 
away  the  life,  liberty,  and  property  of  one  or  a  few  citizens,  by  which  neither 
the  representatives  nor  their  other  constituents  are  willing  to  be  bound,  is 
too  odious  to  be  tolerated  in  any  government  where  freedom  has  a  name. 
Such  abuses  resulted  in  the  adoption  of  Magna  Gharta  in  Bngland,  securing 
the  subject  against  odious  exceptions,  which  is,  and  for  centuries  has  been, 
the  foundation  of  English  liberty.  Its  infraction  was  a  leading  cause  why  we 
separated  from  that  country,  and  its  value  as  a  fundamental  rule  for  the 
protection  of  the  citizens  against  legislative  usurpation  was  the  reason  for  its 
adoption  as  a  part  of  our  Constitution."  Judge  Catron  in  Van  Zand  v.  Wad- 
del,  2  Yerg.  260,  cited  and  approved  in  Gulf,  Colorado  &  Santa  F6  Ry.  v.  Ellis. 
165  U.  S.  150,  156,  17  Sup.  Ct.  255,  41  L.  Ed.  666,  and  in  Cotting  v.  Kansas 
City  Stoclsyards  Co..  183  U.  S.  79,  22  Sup.  Ct  30,  46  L.  Ed.  92. 

See,  also,  the  Federalist  (Ford's  Ed.)  379,  380 ;  Opinion  of  the  Judges 
of  England,  20th  of  Henry  VI ;  opinion  of  the  Judges  of  England,  2d 
of  Richard  III ;  Wynehamer  v.  People,  13  N.  Y.  378,  434. 

In  Gulf,  Colorado  &  Santa  Fe  Ry.  v.  Ellis,  165  U.  S.  169, 17  Sup.  a 
258,  41  L.  Ed.  666,  it  is  said: 

"Unless  the  Legislature  may  arbitrarily  select  one  corporation  or  one  claw 
of  corporations,  one  individual  or  one  class  of  individuals,  and  visit  a  penalty 
upon  them  which  is  not  imposed  upon  others  guilty  of  like  delinquency,  tbis 
statute  cannot  be  sustained." 

The  court  held  that  this  could  not  be  done.  How,  then,  may  it  be  said 
that  the  Legislature  may  pick  out  one  corporation,  or  one  class  of  cor- 
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porations,  and  exempt  them  from  liability  for  negligence  by  which  the 
constitutional  rights  of  citizens  are  invaded?  See,  further,  as  to  the 
law  of  the  land,  Bank  of  the  State  v.  Cooper,  2  Yerg.  599,  24  Am.  Dec. 
517,  623 ;  Jones  v.  Perry,  10  Yerg.  69,  30  Am.  Dec.  430 ;  Budd  v.  State, 
3  Humph.  483,  39  Am.  Dec.  189. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with  costs. 
All  concur. 

WILLARD  BARTLETT,  J.  I  concur  in  the  result  reached  by  Mr. 
Justice  WOODWARD  in  this  case,  on  the  ground  that  upon  the  evi- 
dence the  jury  were  justified  in  finding  that  there  was  a  substantial 
compliance  on  the  part  of  the  plaintiff  with  the  statutory  requirement 
as  to  the  time  within  which  notice  of  his  claim  should  be  served  upon  the 
defendant.  See  Walden  v.  City  of  Jamestown,  178  N.  Y.  213,  70  N.  E. 
466. 


(97  App.  Dlv.  122.) 

In  re  CULLINAN,  State  Excise  Ck)m*r. 

(Supreme  CJourt  Appellate  Division,  Second  Department    July  28.  1904.) 

L  LiQvoB  Tax  Cebtificatb— Revocation— Obdeb  of  Befebence— Vai^iditt. 
Liquor  Tax  Law,  §  28,  subd.  2  (Laws  1896,  p.  69,  c.  112,  amended  by 
Laws  1897,  p.  229,  c.  312),  relating  to  the  cancellation  of  liquor  tax  cer- 
tificates, provided  that,  on  the  return  day  specified  in  the  order  to  show 
cause,  the  court  might  hear  the  proofs,  or  a  referee  be  appointed  for  that 
purpose,  and  that  if  the  court  was  satisfied  that  material  statements  were 
false,  or  that  the  holder  of  the  certificate  was  not  entitled  to  hold  it,  an 
order  might  be  made  canceling  the  certificate.  Laws  1900,  p.  863,  c.  3G7, 
amending  section  28,  subd.  2,  so  as  to  provide  that  unless  the  holder  of 
the  certificate  filed- a  verified  answer  to  the  petition  in  a  proceeding  for 
its  revocation,  denying  every  alleged  violation,  and  raising  an  issue  as  to 
any  of  the  facts  material  to  the  granting  of  the  order,  the  judge  before 
whom  the  proceeding  was  had  should  order  cancellation  of  the  certificate, 
was  declared  unconstitutional.  Held,  that  as  the  amendment  did  not 
touch  the  provision  of  the  original  statute  that  the  court  might  hear  the 
proofs,  or  appoint  a  referee  for  that  purpose,  but  attempted  to  dispense 
with  that  procedure  unless  the  holder  presented  and  filed  a  verified  an- 
swer raising  an  issue,  the  unconstitutionality  of  the  amendment  did  not 
affect  the  validity  of  the  original  act,  and  hence  an  order  of  reference  in 
such  proceeding  was  proper. 

2.  Same. 

The  court  has  inherent  power  to  order  a  reference  in  a  proceeding  to 
revoke  and  cancel  a  liquor  tax  certificate. 

Appeal  from  Special  Term,  Kings  County. 

Applications  by  Patrick  W.  Cullinan,  as  State  Commissioner  of 
Excise,  for  orders  revoking  and  canceling  liquor  tax  certificates  of 
Joe  Kray  and  others.  From  orders  of  reference  and  orders  of  revo- 
cation and  cancellation,  Kray  and  six  other  certificate  holders  appeal. 
Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

Uriah  W.  Tompkins,  for  appellant. 
Herbert  H.  Kellogg,  for  respondent. 
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JENKS,  J.  The  proceeding  to  revoke  and  to  cancel  a  liquor  tax 
certificate  was  begun  by  an  order  to  show  cause  granted  on  October 
28,  1902.  The  holder  refused  either  to  appear  or  to  file  answer,  but 
moved  to  dismiss  on  the  unconstitutionality  of  section  28,  subd.  2,  of 
the  liquor  tax  law  (Laws  1896,  p.  69,  c.  112,  amended  by  Laws  1897, 
p.  229,  c.  312).  The  Special  Term,  upon  the  moving  papers,  revoked 
and  canceled  the  certificate.  We  reversed  the  order,  but  remitted  the 
proceeding  to  the  Special  Term  for  further  action  in  accordance  with 
the  law.  Matter  of  CuUinan,  Kray  Certificate,  82  App.  Div.  445,  81 
N.  Y.  Supp.  567.  The  Special  Term,  upon  the  remittitur,  and  upon 
notice  to  the  attorney  appearing  specially  for  the  holder,  and  hearing 
him  in  opposition,  made  an  order  of  reference  for  proof  of  the  alle- 
gations of  the  petition  and  a  report.  After  the  filing  of  the  referee's 
report,  and  proof  of  notice  to  the  said  attorney  of  the  hearing  before 
the  referee,  of  the  filing  of  his  report  and  the  evidence,  and  of  notice 
of  the  motion,  the  Special  Term  made  an  order  revoking  and  cancel- 
ing the  certificate.  The  holder  appeals  both  from  the  order  of  refer- 
ence and  from  the  order  of  revocation  and  cancellation. 

Section  28  of  chapter  112,  p.  69,  of  the  Laws  of  1896,  provided  that 
on  the  return  day  specified  in  the  order  the  justice  or  court  should 
hear  the  proofs ;  that  testimony  might  be  taken,  or  a  referee  might 
be  appointed  for  that  purpose ;  and  that  if  the  justice  or  court  was 
satisfied  that  the  material  statements  were  false,  or  that  "the  holder 
of  such  certificate  is  not  entitled  to  hold  such  certificate,"  an  order 
should  be  granted  revoking  and  canceling  it.  Chapter  312,  p.  229, 
of  the  Laws  of  1897,  amended  section  28,  but  not  in  respect  to  this 
part  of  the  procedure ;  but  chapter  367,  p.  863,  of  the  Laws  of  1900, 
amended  subdivision  2  of  said  section  28  so  that  it  reads : 

"On  the  day  specified  In  such  order,  the  Justice,  judge  or  court  before  whom 
the  same  Is  returnable  shall  grant  such  order  revoking  and  cancel  ling  the 
said  liquor  tax  certificate,  unless  the  holder  of  said  liquor  tax  certificate  shall 
present  and  file  a  verified  answer  to  said  petition,  which  answer  raises  an 
issue  as  to  any  of  the  facts  material  to  the  grantiiig  of  such  order,  in  which 
event  the  said  Justice,  Judge  or  court  shall  hear  the  proofs  of  the  parties  and 
may,  if  deemed  necessary  or  proper,  take  testimony  in  relation  to  the  allega- 
tions of  the  petition  or  answer,  or  appoint  a  referee  to  take  proof  in  relation 
thereto,  and  report  the  evidence  to  such  Justice,  Judge  or  court." 

Our  judgment  reported  in  82  App.  Div.  445,  81  N.  Y.  Supp.  567,  is 
based  upon  the  proposition  that  the  Legislature  could  not  dispense 
with  the  necessary  allegations  and  proof  of  the  facts  of  the  offense 
by  enacting  virtually  that  no  proof  need  be  made  by  the  state  unless 
the  alleged  violator  denied  the  charge  under  oath.  The  Legislature, 
by  the  amendment  of  1900,  did  not  touch  the  provision  in  the  original 
statute  that  the  judge  or  court  should  hear  the  proofs  of  the  parties, 
or,  if  deemed  necessary  or  proper,  take  testimony  Or  appoint  a  ref- 
erence for  that  purpose,  but  attempted  to  dispense  with  such  pro- 
cedure unless  the  holder  presented  and  filed  a  verified  answer  raising 
an  issue.  Legislative  dispensation  with  procedure  under  specified 
circumstances  is  not  a  general  legislative  repeal  thereof.  Sutherland 
on  Statutory  Construction  (section  133)  says :  "The  portions  of  the 
amended  sections  which  are  merely  copied  without  change  are  not  to 
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be  considered  as  repealed  and  again  enacted,  but  to  have  been  the  law 
all  along."  He  cited,  inter  alia,  Ely  v.  Holton,  16  N.  Y.  695 ;  and, 
indeed,  his  text  is  substantially  that  of  Denio,  C.  J.,  in  that  case.  Seci, 
too.  Matter  of  Estate  of  Prime,  136  N.  Y.  347,  32  N.  E.  1091,  18  L. 
R.  A.  713.  But  we  are  not  considering  a  legislative  act  of  a  repeal 
of  procedure,  either  express  or  implied,  but  a  legislative  dispensation 
of  that  procedure  in  certain  cases,  which  the  court  has  pronounced 
unconstitutional.  Endlich  on  Statutes  lays  down  the  rule :  "And  an 
unconstitutional  amendment  cannot  have  the  effect  of  repealing  by. 
mere  implication  the  original  act."  The  reason  is  that,  as  the  amend- 
ment itself  is  void,  it  cannot  work  a  repeal.  See  Ex  parte  Davis  (C. 
C.)  21  Fed.  396;  Sullivan  v.  Adams,  3  Gray,  476,  478;  Devoy  v. 
Mayor,  35  Barb.  264.  In  any  event,  we  have  held  in  Re  Cullinan 
(not  yet  officially  reported)  87  N.  Y.  Supp.  817,  that  the  court  had  in- 
herent power  to  order  a  reference  in  such  proceedings. 

The  orders  must  be  affirmed,  with  costs  and  disbursements.    All 
concur. 


(43Mi0C.'Rep.  608L) 

.      BMBS  v.  FOWLBB. 

(City  Court  of  New  York,  Special  Term.    May,  1904.) 

1.  Bxecution—Wages  DuiB— Liability  op  Municipal  Cobpobation. 

Code  Clv.  Proc.  §  1391,  was  amended  by  Laws  1903,  p.  1071,  c.  461,  so  as 
to  provide  that  where  a  Judgment  has  been  recovered  for  necessaries,  and 
execution  has  been  returned  unsatisfied,  and  any  wages  are  owing  the 
judgment  debtor  in  excess  of  $20  a  week,  the  judge  or  Justice  must  grant 
an  order  for  execution  against  such  wages,  and  it  wiH  be  the  duty  of  any 
person  or  corporation  to  whom  the  execution  shall  be  presented,  and  who 
shall  be  indebted  to  the  Judgment  debtor,  to  pay  over  the  amount  of  such 
indebtedness,  until  the  execution  shall  be  wholly  satisfied,  to  an  amount 
not  exceeding  10  per  cent  of  the  wages,  earnings,  and  debts  due.  Held 
to  apply  to  private  corporations  only,  and  not  to  a  municipal  corporation. 

Action  by  Charles  M.  Emes  against  Walter  S.  Fowler.  Judgment 
for  plaintiff.    Motion  by  defendant  to  vacate  execution.    Granted. 

Kellogg  &  Slosson,  for  the  motion, 
Ernest  Sturm,  opposed. 

SEABURY,  J.  This  is  a  motion  to  vacate  an  order  directing  that 
an  execution  issue  against  the  wages  and  salary  of  the  judgment  debt- 
or now  due  or  which  may  hereafter  become  due  and  owing  to  him 
from  the  city  of  New  York.  The  affidavit  upon  which  the  order  was 
granted  shows  that  the  judgment  debtor  is  employed  by  the  city  of 
New  York  in  the  bureau  of  sewers  in  the  borough  of  the  Bronx  as 
a  draftsman,  at  a  salary  of  $160  per  month.  The  order  purports  to 
have  been  made  pursuant  to  section  1391  of  the  Code  .of  Civil  Pro- 
cfedure.  The  order  directs  the  sheriff  of  New  York  county  to  satisfy 
the  judgment,  with  interest  and  the  expenses  of  the  execution,  out 
of  the  wages  or  salary  of  the  judgment  debtor,  by  collecting  from 
the  city  of  New  York  the  sum  of  $16  per  month — that  sum  being  10 


Digitized  by 


Google 


686  89  NEW  YORK  SUPPLEMENT  (City  Ct. 

and  123  New  York  State  Reporter 

per  centum  of  the  wages  or  salary  of  said  judgment  debtor  in  each 
and  every  month — and  provides  that  said  execution  shall  be  a  con- 
tinuing levy  on  the  wages  and  salary  of  the  said  judgment  debtor 
until  the  said  judgment,  with  interest  and  expenses  of  execution,  are 
fully  satisfied.  The  order  further  directs  the  city  of  New  York  to  pay 
over  to  the  sheriff  the  said  sum  of  $16  per  month. 

Section  1391  of  the  Code  of  Civil  Procedure  was  amended  by  Laws 
1903,  p.  1071,  c.  461,  so  as  to  provide  that : 

•  "Where  a  judgment  has  been  recovered  wholly  for  necessaries  sold,  or  work 
performed  in  a  family  as  a  domestic,  or  for  services  rendered  for  salary 
owing  to  an  employee  of  the  Judgment  debtor,  and  where  an  execution  Issued 
upon  said  judgment  has  been  returned  wholly  or  partly  unsatisfied  and  where 
any  wages,  debts,  earnings,  salary,  income  from  trust  funds  or  profits  are  dae 
and  owing  to  the  judgment  debtor  or  shall  thereafter  become  due  and  owing 
to  him,  fo  an  amount  exceeding  twenty  dollars  per  week  and  where  no  execu- 
tion issued  as  hereafter  provided  in  this  section  is  unsatisfied  and  outstanding 
as  against  said  Judgment  debtor,  the  Judgment  creditor  may  apply  to  the  court 
in  which  said  Judgment  was  recovered  and  upon  satisfactory  proof  of  such 
facts  by  affidavit  or  otherwise,  the  court,  if  a  court  not  of  record,  a  judge  or 
justice  thereof,  must  issue,  or  if  a  court  of  record,  a  Judge  or  a  justice,  must 
grant  an  order  directing  that  an  execution  issue  against  the  wages,  debt  earn- 
ings, salary,  income  from  trust  funds  or  profits  of  said  Judgment  debtor,  and 
on  presentation  of  such  execution  by  the  officer  to. whom  delivered  for  col- 
lection to  the  person  or  persons  from  whom  such  wages,  debts,  earnings,  sal- 
ary, income  from  trust  funds  or  profits  are  due  and  owing  or  may  thereafter 
become  due  and  owing,  to  the  judgment  debtor,  said  execution  shall  become 
a  lien  and  continuing  levy  upon  the  wages,  earnings,  debts,  salary,  income 
from  trust  funds  or  profits  due  or  to  become  due  to  said  judgment  debtor  to 
the  amount  specified  therein,  which  shall  not  exceed  ten  per  centum  thereof, 
and  said  levy  shall  be  a  continuing  levy  until  said  execution  and  the  expenses 
thereof  are  fully  satisfied  and  paid  or  until  modified  as  hereinafter  provided 
It  shall  be  the  duty  of  any  person  or  corporation  to  whom  said  execution 
shall  be  presented,  and  who  shall  at  such  time  be  indebted  to  the  judgment 
debtor  named  in  such  execution,  or  who  shall  become  indebted  to  such  judg- 
ment debtor  in  the  future,  and  while  said  execution  shall  remain  a  lien  upon 
said  indebtedness  to  pay  over  to  the  officer  presenting  the  same,  such  amount 
of  such  indebtedness  as  such  execution  shall  prescribe  until  such  execution 
shall  be  wholly  satisfied  and  such  payment  shall  be  a  bar  to  any  action  there- 
for by  any  such  Judgment  debtor.  If  such  person  or  corporation  to  whom  said 
execution  shall  be  presented  shall  fail,  or  refuse  to  pay  over  to  said  officer 
presenting  said  execution,  the  percentage  of  said  indebtedness,  he  shall  be  lia- 
ble to  an  action  therefor  by  the  Judgment  creditor  named  in  such  execution, 
and  the  amount  so  recovered  by  such  Judgment  creditor  shall  be  applied 
toward  the  payment  of  said  execution,"  etc 

This  section  makes  it  the  duty  of  "any  person  or  corporation"  to 
whom  such  execution  shall  be  presented,  or  from  whom  such  an  in- 
debtedness is  due  or  to  become  due,  to  pay  the  prescribed  percentage 
of  such  indebtedness  to  the  sheriff,  to  be  applied  in  satisfaction  of 
the  debt  due  from  the  judgment  debtor.  The  question  presented  for 
determination  upon  this  motion  is  whether  a  municipal  corporation 
such  as  the  city  of  New  York  is  within  the  contemplation  of  this  sec- 
tion of  the  Code  of  Civil  Procedure. 

In  attempting  to  discover  the  intention  of  the  Legislature  in  thtf 
enactment  of  this  provision,  it  must  be  construed  with  due  regard  to 
the  principles  of  public  policy  which  the  courts  have  declared  to  be 
applicable  to  the  salary  or  wages  due  from  a  municipal  corporation 
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to  a  public  officer  or  employ^,  and  the  extent  to  which  the  action  of 
such  a  municipal  corporation  should  be  controlled  for  the  purpose 
of  enabling  a  judgment  creditor  to  satisfy  his  private  debts.  The  law 
in  respect  to  these  principles  has  frequently  been  defined,  and  is  well 
settled.  It  is  now  settled  beyond  dispute  that  the  wages  or  salary 
of  a  public  oBficer  or  employe,  although  due,  cannot  be  reached  before 
it  comes  into  his  possession  by  a  third  party  order  in  supplementary 
proceedings  on  behalf  of  the  judgment  creditor.  This  question  has 
been  so  fully  discussed  by  Mr.  Justice  McAdam  in  Remmey  v.  Ged- 
ney,  67  How.  Prac.  217,  note,  and  has  been  so  often  followed  with 
approval,  that  further  comment  upon  it  is  unnecessary.  The  reason 
for  the  rule  was  briefly  summarized  in  Bliss  v.  Lawrence,  68  N.  Y. 
442,  451,  17  Am.  Rep.  273,  where  the  court  said  that  "the  substance 
of  it  all  is  the  necessity  of  maintaining  the  efficiency  of  the  public 
service  by  seeing  to  it  thatpublic  salaries  really  go  to  those  who  per- 
form the  public  service."  The  rule  has  been  applied  in  a  great  variety 
of  cases.  The  same  principle  was  applied  by  the  United  States  Su- 
preme Court  in  the  case  of  certain  seamen  of  the  frigate  Constitu- 
tion, entitled  to  money  in  the  hands  of  a  purser  (Buchanan  v.  Alex- 
ander, 4  How.  20,  11  L.  Ed.  857),  and  has  been  held  applicable  to 
moneys  in  the  control  of  clerks  of  courts  (Drane  v.  McGavock,  7 
Humph.  132),  and  to  money  due  a  common-school  teacher,  in  the 
hands  of  the  school  commissioner  (Tracy  v.  Hornbuckle,  8  Bush, 
336),  and  to  the  salary  of  a  police  officer,  in  the  hands  of  his  captain 
(Gray  v.  Ashley,  24  Misc.  Rep.  396,  63  N.  Y.  Supp.  647). 

There  are  many  reasons  why  the  officers  of  the  city  government 
should  not  have  their  actions  controlled  for  the  sake  merely  of  allow- 
ing a  judgment  creditor  to  satisfy  his  claims  against  a  debtor.  In 
such  a  case  public  interests  intervene  and  are  paramount  to  the  pri- 
vate interests  of  the  creditor.  If  the  section  under  consideration  is 
applicable  to  municipal  corporations,  the  officers  of  the  city  may  be 
directed  to  pay  the  salary  of  an  employe  to  the  sheriff,  and  must  ap- 
pear in  response  to  orders  which  may  be  served  upon  them  for  this 
purpose ;  and,  if  they  pay  over  such  money  improperly,  the  munici- 
pal corporation  would  be  subject  to  litigation  by  the  debtor,  and,  if 
they  do  not  pay  the  sheriff  as  prescribed  in  the  order,  the  municipal 
corporation  would  be  liable  to  the  judgment  creditor  for  the  amount 
of  the  debt  due  from  the  city.  Such  a  law  would  harass  and  possibly 
embarrass  the  officers  of  the  city  government  in  the  performance  of 
their  duties,  and,  in  the  absence  of  a  clear  expression  of  the  legis- 
lative intent  to  subject  them  to  such  process,  this  section  should  not 
be  extended  by  construction  to  include  them  within  its  provisions. 
In  Hawthorn  v.  City  of  St.  Louis,  11  Mo.  59,  47  Am.  Dec.  141,  the 
court  said : 

"But  the  dty  of  St  Lonls  Is  a  public  municipal  corporatioD,  created  for  the 
public  benefit,  and  not  subject  to  the  same  rules  governing  private  corpora- 
tions, such  as  banks,  insurance  companies,  and  other  similar  corporations.  It 
should  not,  therefore,  be  compelled  to  stand  at  the  bar  of  all  the  courts  in  this 
state  and  participate  In  the  Judicial  controversies  carried  on  between  debtors 
and  creditors.  Whilst  these  contests  would  be  going  on,  the  public  Interest 
would  suffer  by  abstracting  from  their  corporate  duties  the  time  and  attention 
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of  the  officers,  and  occupying  them  in  contests  about  which  the  corporation 
had  no  Interest.  And  however  desirable  it  may  be  to  creditors  to  enforce 
against  the  officers  of  the  corporation  their  Just  demands  by  the  means  re- 
sorted to  in  this  case,  yet  we  think  that  public  policy  forbids  the  imposition 
of  such  a  liability  upon  the  corporation." 

Bearing  in  mind  these  well-settled  rules  of  public  policy,  I  think 
it  is  clear  that  the  Legislature  intended  that  section  1391  of  the  Code 
of  Civil  Procedure,  as  amended  by  the  Laws  of  1903,  p.  1071,  c.  461, 
should  be  construed  with  due  regard  to  them.  To  indulge  the  pre- 
sumption that  the  Legislature  intended  to  abrogate  these  well-set- 
tled rules  would,  in  my  judgment,  be  unreasonable.  Such  a  construc- 
tion should  not  be  placed  upon  the  statute  in  the  absence  of  language 
which  clearly  indicates  that  such  was  the  intention  of  the  Legislature. 
Where  a  statute  is  of  doubtful  or  ambiguous  meaning,  and  is  suscep- 
tible of  two  interpretations—one  in  accord  with  well-settled  rules  of 
public  policy,  and  one  in  violation  of  these  rules — ^it  is  clear  that  the 
courts  should  incline  toward  that  construction  which  preserves  rather 
than  that  which  abrogates  this  policy.  While  section  1391  of  the 
Code  of  Civil  Procedure  authorizes  an  execution  against  "any  person 
or  corporation,"  I  think  it  is  clear  that  the  word  "corporation,**  as 
used  in  this  section,  refers  to  private  and  not  municipal  corporations. 
Such  a  construction  was  applied  to  a  statute  in  Wallace  v.  Lawyer, 
54  Ind.  501,  23  Am.  Rep.  661,  where  it  was  held  that  a  section  of  the 
practice  act  of  that  state  authorizing  proceedings  supplementary  to 
execution  against  "any  person  or  corporation"  referred,  not  to  mu- 
nicipal corporations  or  bodies  politic  and  corporate,  but  to  private 
or  ordinary  business  corporations.  In  the  opinion  rendered  in  that 
case  the  court  said: 

•The  courts  hold  that  the  general  word  'corporation'  must  be  restricted  to 
mean  private  or  ordinary  business  corporations,  and  not  extended  to  embrace 
municipal  corporations  and  bodies  politic  and  corporate." 

It  follows,  therefore,  that  the  order  under  which  execution  was 
issued  should  be  vacated  and  set  aside,  and  that  the  comptroller  of 
the  city  of  New  York  should  be  relieved  of  the  restraining  clause 
therein  contained. 

Motion  granted. 
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(96  App.  Div.  35S.) 

GILMOUR  V.  COLCORD. 

(Supreme  Court,  Appellate  Diylsloii,  First  Department    Jaly  13,  1904.) 

1*  Mechanics'  Liens— FBAtTDULENT  Gonvstances. 

Where  B.,  being  insolvent,  bought  and  took  title  to  property  in  the 
name  of  EL  and  S.  to  coyer  up  B.'s  interest  and  prevent  his  creditors 
reaching  it,  and  then  had  contracts  made  for  erection  of  buildings  there- 
on, and  while  the  work  was  being  dope  sold  the  property  to  C,  who  knew 
of  the  facts,  a  finding  that  the  conveyance  was  fraudulent,  and  so  did 
not  affect  the  mechanics'  liens,  is  Justified. 

2.  Same— Pebsonal  Liabilitt  of  Pxtbchasbb. 

Where  a  purchaser  of  property  on  which  buildings  are  being  erected 
under  contract,  to  her  knowledge,  does  not  have  her  deed  recorded,  and 
gives  no  notice  of  her  purchase,  converses  with  the  contractor,  and  gives 
directions  concerning  what  she  wants  done,  and  keeps  herself  fully  in- 
formed of  the  nature  of  the  work  and  its  execution,  a. finding  that  with 
knowledge  of  all  the  facts  she  consented  to  the  performance  of  the  work, 
and  thereby  subjected  herself  to  liability  for  the  work  done,  is  authorized. 

Van  Brunt,  P.  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  James  Gilmour  against  Alice  B.  Colcord  and  others. 
From  a  judgment  on  a  decision  after  trial  without  a  jury,  defendant 
Colcord  appeals.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  T.,  and  HATCH,  McLAUGH- 
LIN,  PATTERSON,  and  O'BRIEN,  JJ. 

George  W.  Weiffenbach,  for  appellant. 

James  S.  Alderdice,  for  plaintiff  respondent 

James  W.  McElhinney,  for  respondents  White  &  Peugnet 

Henry  M.  Brigham,  for  respondent  B.  Goetz  Mfg.  Co. 

HATCH,  J.  The  action  was  brought  to  foreclose  a  mechanic's  lien 
which  had  been  filed  against  the  premises  for  $3,876.89.  All  other 
lienors,  as  well  as  persons  who  had  held  title  to  the  premises  while  the 
building  thereon  was  in  process  of  construction,  were  made  parties 
defendant.  On  the  18th  day  of  October,  1899,  one  Christian  Blinn, 
who  is  the  brother  of  the  appellant,  Alice  B.  Colcord,  purchased  the 
two  vacant  lots  Nos.  ^76-376  Central  Park  West.  The  title  was  taken 
in  the  name  of  his  daughter,  Etta  Blinn,  but  she  paid  no  part  of  the 
consideration  therefor.  On  February  10,  1900,  Etta  Blinn  conveyed  to 
Emma  L.  Smith.  •  Both  Etta  Blinn  and  Emma  L.  Smith  held  the  prop- 
erty as  dummies  for  Christian  Blinn,  and  had  nothing  invested  therein 
themselves.  As  soon  as  Blinn  secured  control  of  the  property,  he  pro- 
ceeded to  erect  thereon  a  large  apartment  house,  and  under  his  plan 
of  construction  he  made  various  contracts  with  different  builders  and 
mechanics  for  furnishing  materials  and  for  the  different  kinds  of  work 
necessary  in  such  construction.  Blinn  obtained  the  premises  through 
the  aid  of  a  building  loan  mortgage,  which  was  placed  thereon.  On 
October  25,  1900,  while  Emma  L.  Smith  was  the  nominal  owner,  she 
entered  into  a  contract  with  Alice  B.  Colcord  for  the  purchase  and 
sale  of  the  premises.  The  purchase  price  was  $170,000,  payable  as 
follows:  Cash  paid  upon  the  signing  of  the  contract  $10,000;  con- 
88N.T.8^-44 
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veyance  of  premises  160  West  Seventy-Ninth  street,  valued  at  $20,000, 
and  subject  to  a  mortgage  of  $10,000 ;  the  conveyance  of  a  hotel  prop- 
erty at  Kiamesha  Lake,  Sullivan  county,  N.  Y.,  together  with  all  fur- 
niture and  equipment,  $60,000.  The  premises  conveyed  were  then 
subject  to  the  building  loan  mortgage  of  ^100,000,  which  makes  up 
the  sum  agreed  to  be  paid  therefor.  It  was  also  agreed  that  the  prem- 
ises were  to  be  delivered  to  Mrs.  Colcord  fully  finished  in  every  re- 
spect. It  was  covenanted  that  the  conveyances  were  to  be  delivered  on 
the  15th  day  of  November,  1900,  at  which  time  the  appellant,  Colcord, 
would  take  full  possession.  Mrs.  Colcord,  upon  her  part,  fully  com- 
plied with  the  terms  of  her  contract,  but  Blinn  left  unpaid  all  the  bills 
of  the  various  lienors,  who  are  made  parties  to  this  action.  She  re- 
ceived her  deed  about  December  27,  1900,  but  did  not  record  the  same 
until  March  2d  thereafter,  about  which  time  the  Smith  deed  was  also 
recorded.  It  appeared  that  after  Mrs.  Colcord  entered  into  the  con- 
tract to  purchase  the  premises  she  frequently  went  to  the  building,  and 
gave  directions  to  Blinn  as  to  how  it  should  be  finished  in  various 
respects.  It  is  now  the  contention  upon  tlie  part  of  the  various  lienors 
that  she  was  a  party  to  a  fraudulent  scheme,  which  was  worked  by 
Blinn  and  his  two  dummies  to  defraud  the  lienors  out  of  the  amount  of 
their  claims.  The  court  found  that  the  appellant  was  not,  at  the  time 
she  took  her  conveyance,  nor  at  the  time  of  the  filing  of  the  mechanic's 
lien,  a  bona  fide  purchaser  or  owner  of  the  premises,  but  that  her  deal- 
ings with  her  brother  in  connection  with  the  property  were  conducted 
and  consummated  with  the  intent  to  hinder,  delay,  defraud,  and  defeat 
his  creditors  and  the  creditors  of  his  dummies,  Emma  L.  Smith  and 
Etta  Blinn,  having  claims  against  the  property,  and  otherwise  justly 
entitled  to  liens  thereon.  The  court  further  found  that  from  October 
25,  1900,  the  appellant  frequently  visited  the  premises  while  the  work 
was  in  progress,  talked  with  the  contractors  engaged  in  performing 
work  thereon  and  furnishing  materials  thereto;  that  she  at  times  dis- 
approved of  the  work,  made  complaints  and  suggestions  as  to  how  it 
should  be  done,  received  the  benefit  of  such  labor  and  materials;  and 
also  consulted  with  her  brother  generally  regarding  the  finishing  of 
the  house.  The  court  further  found  that  the  appellant  never  disclosed 
or  mentioned  any  change  in  the  title,  or  that  she  had  become  the  owner 
of  the  premises,  but  withheld  her  deed  from  record  for  several  months, 
and  consented  that  the  mechanics  continue  their  work  and  finish  the 
contracts  made  with  Etta  Blinn  under  the  charge  of  her  brother;  and 
that  the  materials  and  labor  furnished  under  the  contract  and  for  extra 
work  were  so  furnished  with  the  full  knowledge,  consent,  and  approval 
of  the  appellant.  It  is  claimed  by  the  appellant  that  each  and  every  of 
these  findings  are  unsupported  by  the  evidence  in  the  case,  and  there- 
fore that  the  judgment  is  required  to  be  reversed. 

It  was  said  by  Judge  Selden  in  Williamson  v.  Brown,  15  N.  Y.  354, 
after  a  very  full  review  of  the  authorities  in  existence  at  that  time: 

*'If  these  authorities  are  to  be  relied  upon — and  I  see  no  reason  to  donbt 
their  correctness — the  true  doctrine  on  this  subject  is  that,  where  a  purchaser 
has  knowledge  of  any  fact  sufficient  to  put  him  on  inquiry  as  to  the  extent  of 
some  right  or  title  in  conflict  with  that  he  is  about  to  purchase,  he  is  presumed 
either  to  have  made  the  inquiry,  and  ascertained  the  extent  of  such  prior 
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right  or  to  have  been  guilty  of  negligence  equally  fatal  to  his  claim  to  be  con- 
sidered as  a  bona  fide  purchaser.  This  presumption,  however,  is  a  mere  infer< 
ence  of  fact,  and  may  be  repelled  by  proof  that  the  purchaser  failed  to  discover 
the  prior  right,  notwithstanding  the  exercise  of  proper  diligence  upon  his  part." 

This  rule  has  received  uniform  approval  since  it  was  announced. 
Anderson  v.  Blood,  162  N.  Y.  285,  46  N.  E.  493,  57  Am.  St.  Rep.  515 ; 
Kingsland  v.  Fuller,  157  N.  Y.  507,  52  N.  E.  562.  It  is  undisputed 
that  CKristian  Blinn,  the  brother,  was  insolvent,  and  that  many  judg- 
ments had  been  entered  against  him,  which  were  wholly  uncollectible. 
That  the  title  to  this  property  was  taken  in  the  name  of  Etta  Blinn,  and 
subsequently  transferred  to  Mrs.  Smith  for  the  purpose  of  covering 
Christian  Blinn's  interest  therein,  and  preventing  creditors  from  reach- 
ing it  This  is  admitted  by  Christian  Blinn,  his  daughter,  and  Mrs. 
Smith.  So  far,  therefore,  as  they  were  concerned,  the  scheme  was 
fraudulent  to  protect  the  property  for  the  beneficial  use  and  enjoyment 
of  Christian  Blinn,  and  protect  it  in  his  favor  against  his  creditors.  The 
question,  therefore,  with  respect  to  Mrs.  Colcord,  comes  to  rest  upon 
her  knowledge  of  the  transactions,  and  the  intent  with  which  she  par- 
ticipated therein.  She  testified  that  she  knew  that  her  brother  was  in- 
solvent, that  he  could  not  hold  property  in  his  own  name,  and  that  the 
property  was  held  by  others  for  his  benefit;  and  she  knew  that  con- 
tracts were  in  existence  for  the  completion  of  the  building  by  con- 
tractors, and  that  they  were  entered  into  by  the  persons  who  were 
acting  for  Blinn,  and  in  his  interest.  So  that  at  the  time  when  she 
purchased  the  premises  she  had  actual  knowledge  of  substantially  all 
existing  conditions,  the  nature  of  her  brother's  interest  therein,  and  how 
he  was  protected  from  his  creditors  so  as  to  be  enabled  to  deal  with 
the  property.  Aside  from  her  knowledge  upon  the  subject,  there  is 
much  other  testimony  bearing  upon  the  bona  fides  of  her  purchase. 
The  contract  of  purchase  which  she  made  with  Christian  Blinn  recited 
that  the  pa)rment  down  of  $10,000  was  on  the  signing  of  the  contract. 
The  fact  is  that  it  was  not  paid  on  that  date  (October  25,  1900),  but 
was  postponed  until  December  15,  1900.  The  deed  which  she  received 
was  executed  and  delivered  December  27,  1900,  but  it  was  withheld 
from  the  record  until  March  2,  1901,  as  it  appears  at  the  instance  of 
Blinn;  and  during  this  period,  nor  at  any  other  time,  was  any  notice 
given  of  the  interest  of  Mrs.  Colcord  in  the  premises,  or  that  any 
change  of  title  had  been  made,  save  such  constructive  notice  as  arese 
at  the  time  of  the  recording  of  the  deed.  There  are  many  other  facts 
and  circumstances  in  the  case  to  which  it  is  unnecessary  to  advert  in 
this  opinion,  but  which  the  court  had  before  it  for  consideration  at 
the  time  of  rendering  its  decision.  The  statute  makes  void  all  con- 
veyances luade  with  intent  to  hinder*,  delay,  or  defraud  creditors.  It 
contains  a  saving  clause  that  its  provisions  in  this  respect  shall  not  be 
construed  in  any  manner  to  impair  the  title  of  a  purchaser  for  a  valua- 
ble consideration,  unless  it  shall  appear  that  such  purchaser  had  pre- 
vious notice  of  the  fraudulent  intent  of  his  grantor.  It  was  said  by 
Judge  Bradley,  in  writing  upon  this  question :  "The  burden  was  upon 
the  purchaser  to  relieve  herself  from  the  effect  of  the  fraudulent  in- 
tent of  her  grantor  by  proving  that  she  was  a  purchaser  for  a  valuable 
consideration."    Linneman  v.  Bieber,  85  Hun,  477,  33  N.  Y.  Supp.  129. 
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The  authority  which  he  cited  (Starin  v.  Kelly,  88  N.  Y.  418)  abundantiy 
supports  the  holding.  It  therefore  appears  that  Blinn's  intent  in  pro- 
curing the  transfer  of  the  property  from  Mrs.  Smith  to  Mrs.  Colcord 
was  to  secure  for  himself  the  benefit  of  the  transaction,  and  the  court 
was  fully  justified  in  reaching  the  conclusion  that  Blinn's  purpose  was 
to  hinder  and  delay  his  creditors  in  the  enforcement  of  any  claim 
against  him.  This  being  his  evident  intent,  the  presumption  arose 
that  such  also  was  the  intent  of  the  appellant,  and  upon  her  was  de- 
volved the  burden  of  showing  that  she  was  not  only  a  purchaser  for 
value  and  in  good  faith,  but  that  she  had  no  notice  or  knowledge  of 
facts  which  put  her  on  inquiry  as  to  the  intent  of  Blinn.  Manifestly, 
when  she  testified  that  she  was  fully  informed  concerning  Blinn's  sit- 
uation, and  how  he  h^ld  his  property,  the  court  had  before  it  facts 
from  which  it  was  authorized  to  find  that  the  purchase  of  the  property 
was  not  a  bona  fide  purchase,  and  that  Mrs.  Colcord  took  with  fuU 
notice  of  Blinn's  intent.  Not  only  upon  the  facts,  therefore,  but  upon 
the  presumption  which  arises  out  of  the  transaction,  the  finding  of  the 
court  is  clearly  sustained.  In  addition  to  this,  it  appeared  that  at  the 
time  when  Mrs.  Colcord  purchased  the  building  it  was  in  an  unfinished 
state.  She  had  visited  it,  and  informed  herself  concerning  its  then  un- 
finished condition.  She  must  be  held  to  have  known  that  much  work 
was  to  be  done  by  somebody  before  it  could  be  delivered  to  her  in  a 
completed  state.  Testimony  has  been  given  that  she  conversed  with 
plaintiff's  assignor,  who  was  performing  work,  and  that  she  gave  di- 
rections concerning  what  she  wanted  done,  consulted  with  Blinn  about 
the  progress  that  was  being  made,  and  kept  herself  fully  informed  of 
the  nature  of  the  work  and  its  execution.  Under  such  circumstances 
the  court  was  authorized  to  find  that,  with  knowledge  of  all  the  facts, 
she  consented  to  the  performance  of  the  work  upon  the  building,  and 
thereby  subjected  herself  to  liability  for  the  work  thus  done.  National 
Wall  Paper  Co.  v.  Sire,  163  N.  Y.  123,  67  N.  E.  293.  Nothing  con- 
tained in  Beck  v.  Catholic  University,  172  N.  Y.  387,  65  N.  E.  204,  60 
L.  R.  A.  315,  conflicts  with  this  rule.  Therein  the  vendor  of  real 
property  under  an  executory  contract  of  purchase,  which  recited  that 
the  property  was  conveyed  "for  the  purpose  of  erecting  buildings  there- 
on," was  held  not  to  be  such  a  consent  as  would  charge  the  vendor  or 
the  property  with  liability  for  mechanics'  liens  for  buildings  erected 
thereon  after  the  purchaser  had  made  default  and  the  vendor  was  com- 
pelled to  retake  the  property.  Therein  it  appeared  that  there  was  no 
knowledge  beyond  the  fact  that  the  purchaser  contemplated  the  erec- 
tion of  buildings  thereon,  and  it  was  held  that  this  was  not  the  consent 
of  the  owner  contemplated  by  the  law  in  order  to  charge  him  with  lia- 
bility therefor.  The  difference  between  the  present  case  a'nd  that  is 
apparent,  as  is  also  the  difference  between  it  and  the  National  Wall 
Paper  Co.  Case,  supra.  It  is  true  that  the  appellant  gave  much  evi- 
dence— and  some  of  it  quite  convincing — ^that  she  was  in  fact  a  bona 
fide  purchaser  of  the  property ;  that  she  knew  nothing  about  the  con- 
tracts, and  gave  no  directions  or  made  suggestions  in  respect  to  the 
work  being  done,  its  progress  or  otherwise ;  and  it  may  be  that  a  find- 
ing of  the  court  holding  that  she  was  a  bona  fide  purchaser,  and  there- 
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fore  not  liable  for  these  liens,  would  find  support  in  the  testimony. 
Such,  however,  is  not  the  question  which  confronts  us,  for  within  the 
rules  of  law  which  we  have  cited  the  court  was  authorized  to  find  that 
the  transaction  was  fraudulent  in  fact  and  in  law,  and  to  render  judg- 
ment accordingly.  It  follows  from  these  views  that  the  judgment  find- 
ing that  all  liens  filed  against  the  property  by  other  lienors  than  the 
plaintiff's  assignor  are  valid  and  subsisting  liens,  and  the  judgment  to 
that  effect  must  be  affirmed.  As  to  the  lien  of  the  plaintiff,  we  think 
none  was  acquired.  The  notice  of  lien  contains  the  same  defect  which 
was  held  to  render  the  lien  invalid  in  Bradley  &  Currier  Co.  v.  Pache- 
teau,  71  App.  Div.  148,  75  N.  Y.  Supp.  531.  Upon  appeal  (175  N.  Y. 
492,  67  N.  E.  1080)  the  judgment  announced  by  this  court  was  reversed. 
The  effect  of  such  reversal  is  fully  discussed  in  the  New  Jersey  Steel  & 
Iron  Co.  v.  Robinson,  85  App.  Div.  512,  83  N.  Y.  Supp.  450.  That 
case  was  also  before  this  court  in  74  App.  Div.  481,  77  N.  Y.  Supp. 
547.  Upon  appeal  to  the  Court  of  Appeals  that  court  held  the  lien 
of  Barr,  Thaw,  and  Fraser  and  the  American  National  Exchange  Bank 
was  defective,  and  affirmed  the  judgment  therein  to  that  extent.  178 
N.  Y.  82,  71  N.  E.  1134.  Plaintiff's  lien  must,  therefore,  be  held  in- 
valid. It  does  not  defeat  the  recovery,  however,  of  a  personal  judg- 
ment in  his  favor  against  the  appellant,  as  such  was  the  result  of  the 
decision  in  Bradley  &  Currier  Co.  v.  Pacheteau,  175  N.  Y.  492,  67  N. 
E.  1080. 

It  follows  that  the  judgment  should  be  affirmed  as  to  the  defendants 
Howard  White  and  Jules  J.  Peugnet  and  the  B.  B.  Goetz  Manufacturing 
Company,  with  a  single  bill  of  costs,  and  personal  judgment  against 
the  appellant  should  be  ordered  in  favor  of  the  plaintiff  James  B. 
Gilmour,  without  costs  of  this  appeal  to  either  party.  All  concur  ex- 
cept VAN  BRUNT,  P.  J.,  who  dissents  as  to  personal  judgment 


(44  Misc.  Rep.  15.) 

WATERS  T.  SPENCBR. 

(Supreme  Gourt,  Trial  Term,  New  York  Ck>unt7.    June,  1901) 

1.  Pabties— V^AivBa  of  Objections. 

Under  Code  Civ.  Proc.  f§  498,  499,  objection  that  plaintiff  has  not  legal 
capacity  to  sue  can  be  raised  only  by  answer  or  demitrrer,  and  is  waived 
when  not  so  raised. 

2.  FoBEioN  Judgment— Acttion—Paeties. 

Where,  in  an  action  on  an  Illinois  Judgment,  the  validity  of  the  assign- 
ment thereof  was  not  questioned,  the  assignee  is  the  real  par^  in  interest, 
authorized  to  sue  in  his  own  name,  under  Code  Ci^.  Proc.  S  1909. 

3.  FoBEiQN  Laws— Presumption. 

The  presumption  that  the  law  of  a  foreign  state  is  similar  to  that  of 
the  law  of  the  forum,  in  the  absence  of  proof  to  the  contrary,  does  not 
prevail  as  to  statutory  law. 

4.  Lex  Fori. 

In  matters  of  procedure  the  lex  fori  governs. 
6.  Foreign  Judgment— Evidence. 

Where  the  courts  of  a  foreign  state  have  decided  that  the  Judge's  sig- 
nature is  not  necessary  to  the  validity  of  a  judgment  a  duly  exemplified 
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copy  of  a  Judgment  of  such  Rtnte,  though  not  signed  by  the  presiding  judge. 
Is  enUtled,  under  Const.  U.  S.  art.  4,  §  1,  to  the  same  credit  to  which  It 
would  be  entitled  in  such  state. 

Action  by  Martin  J.  Waters  against  Ralph  L.  Spencer.  Motion  to 
dismiss  complaint  and  for  a  new  trial.    Denied. 

Stephen  Callaghan,  for  plaintiff. 
William  K.  Hall,  for  defendant. 

CLARKE,  J.  The  defendant  moves  to  dismiss  the  complaint  on 
the  ground  that  plaintiff  has  neither  stated  nor  proved  a  cause  of 
action.  The  first  question  raised  is  whether  or  not  an  assignee  of  a 
judgment  recovered  in  Illinois  can  maintain  an  action  in  his  own 
name  thereon  in  this  state.  The  legal  capacity  to  bring  an  action  and 
the  existence  of  a  cause  of  action  are  distinct.  A  motion  to  dismiss 
is  equivalent  to  a  summary  demurrer  upon  the  ground  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
Albany  Belting  &  Supply  Co.  v.  Grell,  67  App.  Div.  81,  85,  73  N.  Y. 
Supp.  680.  The  objection  that  the  plaintiff  has  not  legal  capacity  to 
sue  can  be  raised  only  by  answer  or  demurrer  upon  such  ground, 
and,  if  not  so  raised,  it  is  waived.  Code  Civ.  Proc.  §§  498,  499; 
Nanz  V.  Oakley,  122  N.  Y.  631,  25  N.  E.  263;  Ward  v.  Petrie,  157 
N.  Y.  301,  51  N.  E.  1002,  68  Am.  St.  Rep.  790;  Spooner  v.  D.,  L.  & 
W.  R.'R.  Co.,  115  N.  Y.  22,  21  N.  E.  696.  It  is,  however,  clear  that 
plaintiff  has  a  good  cause  of  action,  and  legal  capacity  to  sue.  No 
evidence  of  the  statutory  law  of  Illinois  was  introduced.  In  such  case 
the  common  law,  as  interpreted  by  our  courts,  will  be  presumed  to 
be  in  force  in  the  sister  state.  The  validity  of  the  assignment  of  this 
judgment  is  not  questioned.  At  common  law  the  assignment  passed 
the  equitable  title,  vesting  in  the  assignee  the  exclusive  right  to  con- 
trol the  judgment,  to  sue  thereon  in  the  name  of  the  assignor,  and 
to  receive  the  proceeds  when  collected.  The  presence  of  the  assignor 
on  the  record,  as  holding  the  legal  title,  is  merely  a  formal  require- 
ment. Black,  Judg.  (2d  Ed.)  940;  Freem.  Judg.  (4th  Ed.)  §  421. 
The  assignee  is  the  real  party  in  interest,  and  in  this  state,  by  the 
provisions  of  section  1909  of  the  Code  of  Civil  Procedure,  he  is  ex- 
pressly authorized  to  bring  action  in  his  own  name.  It  is  urged  by 
the  defendant  that  the  assignee  is  not  vested  with  the  right  to  sue  in 
his  own  name  by  this  statute,  because  it  cannot  be  presumed  that  such 
right 'is  conferred  by  like  statute  in  Illinois.  The  presumption,  in  the 
absence  of  proof  to  the  contrary,  that  the  law  of  a  foreign  state  is 
like  our  own,  does  .not  extend  to  positive  statutory  law.  First  Nat 
Bank  v.  National  B'way  Bank,  156  N.  Y.  472,  51  N.  E.  398,  42  L.  R. 
A.  139 ;  Wooden  v.  W.  N.  Y.  &  P.  R.  R.  Co.,  126  N.  Y.  10,  26  N.  E. 
1050,  13  L.  R.  A.  458,  22  Am.  St.  Rep.  803 ;  Leonard  v.  Columbia 
St.  Nav.  Co.,  84  N.  Y.  48,  38  Am.  Rep.  491 ;  McDonald  v.  Mallor}% 
77  N.  Y.  546,  33  Am.  Rep.  664;  Whitford  v.  Panama  R.  R.  Co.,  2'3 
N.  Y.  465,  468.  But  the  law  of  Illinois,  whatever  it  be,  is  not  con- 
trolling on  the  question  of  the  plaintiff's  right  to  bring  the  action  in 
his  own  name.    "The  lex  fori  governs  in  all  matters  relating  to  the 
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remedy  and  the  course  of  procedure."  22  Am.  &  Eng.  Encyc.  of 
Law  (2d  Ed.)  1383.  Thus  it  governs  as  to  the  parties  to  the  suit. 
Stoneman  v.  Erie  R.  Co.,  52  N.  Y.  429 ;  Merchants'  Loan  &  Trust 
Co.  V.  Clair,  36  Hun,  362 ;  Johnson  v.  Huber,  134  111.  611,  25  N.  E. 
790.  In  Pritchard  v.  Norton,  106  U.  S.  124,  1  Sup.  Ct.  102,  27  L.  Ed. 
104,  Mr.  Justice  Mathews,  in  discussing  the  scope  of  the  application 
of  the  lex  fori,  says,  at  page  130,  106  U.  S.,  page  106,  1  Sup.  Ct.,  page 
104,  27  L  Ed: 

''Whetber  an  assignee  of  a  chose  in  action  shall  sue  in  his  own  name,  or 
that  of  his  assignor,  is  a  technical  question  of  mere  process,  and  is  determina- 
ble by  the  law  of  the  forum." 

Lodge  V.  Phelps,  1  Johns.  Cas.  139 ;  Scoville  v.  Canfield,  14  Johns. 
338,  7  Am.  Dec.  467 ;  Andrews  v.  Herriot,  4  Cow.  508,  510 ;  Vischer 
V.  Vischer,  12  Barb.  640,  645;  Barth  v.  Iroquois  Furnace  Co.,  63 
111.  App.  323 ;  Leach  v.  Greene,  ll6  Mass.  634.  In  the  case  before 
me  the  action  is  properly  brought  in  the  name  of  the  assignee,  as  the 
law  of  this  forum  prescribes. 

The  further  question  is  whether  the  exemplified  copy  of  the  Illi- 
nois proceeding  is  competent  evidence  of  a  judgment,  it  appearing 
that  there  is  no  signature  of  the  judge  at  the  end  of  the  judgment. 
The  Constitution  of  the  United  States  provides  that  full  faith  and 
credit  shall  be  given  in  each  state  to  the  judicial  proceedings  of  every 
other  state,  and  empowers  Congress  to  prescribe  the  method  of  prov- 
ing such  proceedings,  and  their  effect.  Const.  U.  S.  art.  4,  §  1.  The 
United  States  Revised  Statutes  (title  13,  c.  17,  §  905  [U.  S.  Comp.  St. 
1901,  p.  677])  prescribe  the  method  of  authentication.  When  the 
judgment  of  a  court  of  general  jurisdiction  is  properly  authenticated 
as  prescribed,  it  will  not  be  questioned,  unless  fraud  be  shown,  or 
there  be  a  jurisdictional  defect.  Smith  v.  Central  Trust  Co.,  154  N. 
Y.  333,  48  N.  E.  553.  The  question  of  jurisdiction  is  not  before  this 
cotirt.  Want  of  jurisdiction  is  an  affirmative  defense,  and  must  be 
pleaded.  Rice  v.  Coutant,  38  App.  Div.  543,  56  N.  Y.  Supp.  351.  Mr. 
Justice  Woodward,  in  that  case,  at  page  548,  38  App.  Div.,  page  354, 
56  N.  Y.  Supp.,  says: 

*The  general  denial  is  a  denial  only  of  the  fact  of  the  existence  of  the  jndg- 
ment,  and  the  plaintiff,  in  producing  a  duly  attested  copy  of  the  judgment,  has 
met  all  the  requirements  of  the  case,  and  is  entitled  to  judgment  under  the 
pleadings.'* 

The  copy  of  the  proceedings  offered  in  evidence  was  duly  attested. 
It  is,  however,  contended  that  no  judgment  in  fact  is  proven  thereby; 
that  the  record  is  imperfect,  and  may  have  been  on  file,  awaiting  the 
judge's  signature  to  complete  it  as  a  judgment.  In  Morris  v.  Patchin, 
24  N.  Y.  394,  82  Am.  Dec.  311,  cited  by  the  defendant,  and  in  which 
such  suggestion  is  made,  the  perfection  of  the  record  of  judgment 
in  proceedings  transferred  from  one  court  to  another  was,  by  an 
Ohio  statute  given  in  evidence,  expressly  made  dependent  upon  the 
signature  of  the  judge  of  the  court  to  which  such  case  was  trans- 
ferred. There  is  no  such  express  requisite  in  this  case.  The  court 
must  give  the  record  the  same  value  as  it  would  be  given  in  Illinois. 
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The  United  States  Revised  Statutes,  after  prescribing  the  method  of 
authentication  of  judicial  proceedings,  provides : 

"And  the  said  records  and  judicial  proceedings,  so  authenticated,  shall  hare 
such  faith  and  credit  given  to  them  in  every  court  within  the  United  States 
as  they  have  by  law  or  usage  in  the  courts  of  the  state  from  which  they  are 
taken." 

The  credit  given  to  such  judgment  in  the  courts  of  the  state  of  Il- 
linois has  been  determined.  In  Habberton  v.  HabbertOn,  68  111.  App. 
99,  103,  Presiding  Justice  Scofield  says: 

"It  is  suggested  that  the  decree  was  not  signed  by  the  Judge.  But  the  decree 
Is  of  record,  and  has  not  been  impeached  in  any  proper  manner  for  fraud  or 
mistake,  and  the  signature  of  the  judge  is  not  necessary  to  its  validity.  Dun- 
ning V.  Dunning,  87  III.  306 ;  Agnew  v.  Llchten,  19  111.  App.  79." 

Such  determination  is  in  accord  with  the  decisions  in  this  state. 
Clapp  V.  Hawley,  97  N.  Y.  610;  Good  v.  Daland,  119  N.  Y.  153, 156, 
23  N.  E.  474. 

The  third  point  urged  by  the  defendant,  that  payment  of  the  judg- 
ment should  be  conditioned  upon  the  transfer  of  certain  collateral  sJ- 
leged  in  the  counterclaim  to  be  held  by  the  plaintiff,  has  already  been 
decided  adversely  to  defendant  by  the  Appellate  Division  of  this  court 
on  his  motion  for  a  commission  to  examine  certain  witnesses  without 
the  state.  The  principles  emphasized  by  the  defendant  governing 
the  rights  of  sureties  are  inapplicable.  They  would  only  be  applicable 
upon  the  assumption  that  the  defendant  was  an  accommodation  mak- 
er or  surety,  and  therefore  entitled  to  collateral  held  by  the  plaintiff. 
The  Illinois  judgment  has  settled  that  claim  against  the  defendant  by 
rendering  judgment  against  him  as  a  principal.  The  question  of 
fact  or  law  determined  by  the  Illinois  judgment  cannot  be  re-exam- 
ined by  other  courts.  Dunstan  v.  Higgins,  138  N.  Y.  70,  33  N.  E. 
729,  20  L.  R.  A.  668,  34  Am.  St.  Rep.  431.  There  is  nothing  in  the 
counterclaim  pleaded  to  establish  that  the  plaintiff  holds  securities  as 
collateral  to  which  the  defendant  is  entitled  upon  payment  of  the 
obligation  which  he  incurred  as  principal. 

Motions  to  dismiss  and  for  a  new  trial  denied.  Judgment  may  be 
entered  upon  the  verdict  in  favor  of  the  plaintiff.  Defendant  may 
have  30  days'  stay,  and  30  days  to  make  a  case. 

Motion  denied. 
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PEOPLE  ex  rel.  PATTERSON  v.  FLTNN,  Warden. 

(Supreme  Ck>iirt»  Special  Term,  New  York  County.    Jnne,  1904.) 

1«  Gbimiival  Law— CoMHmcENT  Pending  Pseliminaby  Examination. 

The  affidavit  of  a  police  officer,  filed  wltb  a  coroner  at  an  inquest,  stated 
that  he  had  found  an  unconscious  man,  with  a  revolver  in  his  pocket, 
dying  in  a  hansom  cab,  lying  across  the  lap  of  a  woman  whom  the  police 
officer  arrested  without  a  warrant;  that  the  man  thereafter  died.  Held 
to  Justify  the  commitment  of  the  woman  during  the  preliminary  examina- 
tion ;  it  affording  probable  cause,  within  Code  Or.  Proc.  §  773,  to  believe 
that  a  homicide  had  been  committed,  and  that  the  woman  was  connected 
with  it 

Application  by  the  people,  on  the  relation  of  Nan  Patterson,  for 
writ  of  habeas  corpus  to  William  Flynn,  warden.    Writ  dismissed. 

Levy  &  Unger,  for  relator. 

William  T.  Jerome,  Dist.  Atty.  (Edward  Sandford,  Asst  Dist  Atty.), 
for  respondent. 

CLARKE,  J.  To  the  writ  of  habeas  corpus  the  keeper  of  the 
city  prison  makes  return  thkt  he  holds  relator  under  custody  as 
being  the  person  named  in  a  paper  which  is  as  follows : 

•^ity  and  County  of  New  York,  ss.: 

"Temporary  Commitment  to  the  Keeper  of  the  City  Prison  and  Bridewell,  in 

said  City. 

"In  the  name  of  the  People  of  the  State  of  New  York  you  are  hereby  com- 
manded to  receive  into  your  custody,  and  safely  keep  for  examination,  the  body 
of  Nan  Patterson,  who  is  t^harged,  before  me,  with  having  caused  the  death  of 
Caesar  Young. 

**Goroner's  Office,  June  4, 1904.  Wm.  Josephs,  Junior,  Officer. 

''Nicholas  T.  Brown,  Coroner." 

To  the  writ  of  certiorari,  addressed  to  the  coroner,  there  has  been 
returned  to  the  court  the  original  papers,  which,  in  view  of  the 
short  time  allowed  for  the  return,  were  handed  in,  instead  of  a  formal, 
certified  copy  thereof,  which,  for  the  purposes  of  the  record,  may  be 
hereafter  supplied. 

Section  773  of  the  Code  of  Criminal  Procedure  provides : 

"Whenever  a  coroner  is  informed  that  a  person  has  been  klHed  or  dangerous- 
ly woimded  by  another,  or  has  suddenly  died  under  such  circumstances  as  to 
afford  a  reasonable  ground  to  suspect  that  his  death  has  been  occasioned  by 
the  act  of  another  by  criminal  means,  or  has  committed  suicide,  he  must  go  to 
the  place  where  the  person  is  and  forthwith  inquire  into  the  cause  of  death  or 
wounding,  *  *  •  summon  not  less  than  nine  nor  more  than  fifteen  per- 
sons, qualified  by  law  to  serve  as  jurors,  if  such  death  or  wounding  be  of  a 
criminal  nature,  to  appear  before  him  forthwith  at  a  specified  place,  to  inquire 
into  the  cause  of  the  death  or  wound,  and  if  it  shall  appear  from  the  sworn 
examination  of  the  informant  or  complanant,  or  if  it  shall  appear  by  the  evi- 
dence taken  on  or  during  the  inquisition  or  hearing,  that  any  person  or  persons 
are  chargeable  with  the  killing  or  wounding,  or  that  there  is  probable  cause 
to  believe  that  any  person  or  persons  are  chargeable  therewitii,  and  if  such 
person  or  persons  be  not  in  custody,  he  must  forthwith  issue  a  warrant  for 
the  arrest  of  the  person  or  persons  charged  with  such  killing  or  wounding ;  and 
upon  the  arrest  of  any  person  or  persons  chargeable  therewith,  he  must  be  ar- 
raigned before  the  coroner  for  examination,  and  the  said  coroner  shall  have 
ix>wer  to  commit  the  person  or  persons  so  arrested  to  await  the  result  of  the 
inquisition  or  decision." 
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The  papers  disclose  abundant  justification  for  the  institution  of  an 
inquiry  by  the  coroner  into  the  cause  of  death.  The  death  occurred  on 
the  morning  of  June  4,  1904.  The  writs  were  sued  out  at  about  4 
o'clock  on  the  afternoon  of  Monday,  June  6th.  The  record  does  not 
disclose  that  any  jurors  have  been  summoned,  and  so  such  jurors 
had  not  appeared  before  the  coroner,  so  far  as  the  record  shows, 
at  the  time  of  the  issuance  of  the  writ.  The  affidavit  of  the 
officer  who  took  relator  into  custody  does  not,  in  terms,  charge  the 
relator  with  any  crime.  It  simply  narrates  the  circumstances  at- 
tending the  death.  The  coroner  has  power,  after  inquisition  found, 
to  issue  his  warrant,  and  also,  upon  evidence  taken  during  the  in- 
quisition, to  do  the  same.  Upon  such  evidence  he  also  may,  after 
arraignment,  commit  the  person  arrested  to  await  the  result  of  the 
inquisition.     The  statute  says: 

"If  it  shall  appear  from  the  sworn  examination  of  the  informant  or  com- 
plainant, or  it  shall  appear  from  the  evidence  taken  on  or  during  the  inquisi- 
tion or  hearing  ♦  •  ♦  that  any  person  ♦  •  •  is  chargeable  with  the 
killing,  or  that  there  is  probable  cause  to  believe  that  any  person  is  charge- 
able therewith,  if  such  person  be  not  in  custody  he  must  forthwith  issue  a 
warrant  for  the  arrest" 

.  I  am  inclined  to  think  that,  iif  the  affidavit  of  the  officer  be  suffi- 
cient, the  coroner  was  warranted  in  committing  relator.  She  was  in 
custody.  Being  in  custody,  there  seems  to  have  been  no  necessity 
for  the  issuance  of  a  warrant  to  accomplish  what  already  existed. 
The  affidavit  sets  forth  the  finding  of  an  unconscious  man,  dying  from 
a  pistol-shot  wound,  with  a  revolver  in  his  fright-hand  coat  pocket, 
lying  across  the  lap  of  a  woman  in  a  hansom  cab ;  that  the  man  died; 
and  that  the  officer  was  present  at  the  autopsy  performed  on  his 
body.  It  was  clearly  a  case  of  suicide  or  homicide.  The  position  of 
the  wound  and  the  revolver  seems  to  me  to  establish,  within  the 
meaning  of  the  statute,  probable  cause  to  believe  that  it  was  homicide, 
and  not  suicide.  Such  facts  appearing  from  the  sworn  examination 
of  the  informant  upon  his  own  personal  knowledge,  it  seems  to  me 
that  the  coroner  had  warrant,  and  that  it  was  his  duty,  under  the 
statute,  to  issue  his  commitment.  The  effect  of  the  commitment 
is  simply  to  keep  in  custody  the  person  who  there  is  reasonable 
cause  to  believe  is  chargeable  with  the  killing,  through  the  period 
of  preliminary  investigation.  While  the  papers  are  not  as  clear  and 
full  as  is  desirable,  yet  I  think  they  disclose  all  the  substantial  mat- 
ters required  by  the  statute.  My  conclusion  is  that  the  writ  must  be 
dismissed,  and  the  relator  remanded. 
Writ  dismissed,  and  relator  remanded. 
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PHALEN  V.  UNITED  STATES  TRUST  CO.  et  aL 

(Supreme  CJourt,  Special  Term,  New  York  County.    June,  1904.) 

L  Wiix—CoNSTBtJcnoN— Antenuptial  Aoreemicnt. 

The  complaint  alleged  that  testator,  having  a  wife  and  son  (the  plain- 
tiff) and  two  daughters,  entered  into  an  antenuptial  agreement  in  1873, 
two  days  before  the  marriage  of  plaintiff,  that  he  and  his  wife  would 
make  no  distinction  between  their  children  in  disposing  of  their  estate; 
that  In  1882  testator  made  a  will  giving  his  residuary  estate  in  trust  to 
defendant  to  pay  to  his  widow  and  each  child  the  income  of  .one-quarter 
of  the  estate  for  life,  with  power  to  defendant  to  advance  each  child  the 
principal,  except  the  sinn  of  $50,000,  which  defendant  was  required  to  hold 
during  the  life  of  each  child,  and,  on  the  death  of  such  child,  its  share  of 
the  capital  then  held  in  trust  was  to  be  paid  to  the  child's  appointees  by 
will,  or,  failing  that,  to  his  children,  or,  failing  both,  to  the  testator's  next 
of  kin.  The  will  also  provided  that,  on  the  death  of  plaintiff,  his  wife 
should  be  paid  so  much  of  the  principal  of  plaintiff's  quarter  share  as 
would  secure  her  the  one-fourth  of  the  estate  to  which  she  was  entitled 
under  the  antenuptial  agreement ;  that  the  share  of  the  widow  of  the -testa- 
tor, since  deceased,  was  on  her  death  to  be  divided  among  the  children; 
that  in  1887,  by  a  codicil,  testator  directed  defendant  to  hold  the  plain- 
tiff's share,  except  a  house  in  Paris  occupied  by  him  for  his  life,  pay  him 
the  income  thereof,  and  at  his  death  to  divide  the  principal  among  his 
heirs ;  that  the  executors  of  the  will  accounted  to  the  surrogate  in  1890, 
and  paid  over  the  shares  to  defendant,  who  paid  over  to  the  daughters 
parts  of  their  shares ;  that  defendant  refused  to  pay  plaintiff  any  of  the 
principal  of  his  share,  which  was  about  $168,000,  though  payment  of  that 
amount,  less  the  $50,000,  had  been  demanded;  that  plaintiff  is  childless, 
and  his  sisters  would  be  his  only  heirs.  Held  that,  as  to  plaintiff's  share, 
the  codicil  was  in  violation  of  the  antenuptial  agreement. 

2.  Specific  Pebfobmancb— Paeties. 

'  In  an  action  by  a  beneficiary  to  compel  testamentary  trustees  to  specif- 
ically perform  an  antenuptial  contract  made  by  plaintiff  with  testator, 
the  executors  of  the  will,  who  have  been  discharged,  are  not  necessary 
parties.    • 

3.  Bxs  Judicata. 

Where  plaintiff,  a  testamentary  beneficiary,  claimed  under  an  ante- 
nuptial contract  with  testator,  the  decree  of  the  surrogate  as  to  the  dis- 
tribution of  a  trust  fund  and  the  discharge  of  the  executors  of  the  will 
was  not  res  Judicata  as  to  such  contract,  as  over  it  the  surrogate  had  no 
Jurisdiction. 

Action  by  Charles  James  Phalen  against  the  United  States  Trust 
Company  and  others  for  specific  performance.  Demurrer  to  com- 
plaint.    Overruled. 

Frederick  S.  Woodruff,  for  plaintiff. 

Edward  W.  Sheldon,  for  defendant  trust  company. 

SCOTT,  J.  This  action  was  begun  in  February,  1904,  for  a  specific 
performance  of  a  contract  made  with  the  plaintiff  by  his  father,  James 
Phalen,  and  for  other  relief.  The  material  allegations  in  the  com- 
plaint may  be  summarized  as  follows  : 

James  Phalen,  formerly  of  New  York,  died  in  Paris,  France,  Janu- 
ary 20,  1887,  leaving  a  will  and  seven  codicils,  which  were  there- 
after proved  in  the  New  York  county  Surrogate's  Court,  and  letters 
testamentary  thereon  issued  to   Edgar   Lockwood   and  Florence, 


Digitized  by  V^OOQlC 


700  88  NEW  YORK  SUPPLEMENT  (Slip.  Ct 

and  123  New  York  State  Reporter 

Comtesse  de  Gabriac,  the  two  executors  therein  named.  The  testa- 
tor left,  him  surviving,  his  widow,  Catherine  S.  Phalen,  who  has 
since  died,  and  three  children,  the  defendants  Florence,  .Comtesse 
de  Gabriac,  and  Catherine,  Comtesse  de  Narbonne-Lara,  and  the 
plaintiff,  Charles  James  Phalen,  his  only  heirs  and  next  of  kin.  On 
August  7,  1873,  in  contemplation  of  the  plaintiff's  marriage  with  one 
Julia  de  Zakrevsky,  a  written,  contract  under  seal  was  entered  into  at 
Baden-Baden,  between  the  intending  parties  to  such  marriage,  the 
father  of  Miss  de  Zakrevsky  and  the  Sither  and  mother  of  the  plaintiff, 
by  which  after  various  stipulations  between  the  other  parties,  Mr.  and 
Mrs.  Phalen,  the  elder,  respectively  covenanted  and  agreed  on  their 
part  that  they  would  make  no  distinction  between  their  children  as 
regarded  the  proportion  of  their  estates  coming  to  each  child  under 
their  respective  wills.  Relying  upon  this  covenant,  the  plaintiff  was 
married  to  Miss  de  Zakrevsky,  August  11,  1873.  On  May  16,  1882, 
Mr.  James  Phalen  made  a  will,  by  the  ninth  clause  of  which,  among 
other  things,  he  gave  all  his  residuary  estate  to  the  defendant  trust 
company  in  trust  to  divide  into  four  equal  parts,  to  hold  one  of  those 
parts  for  the  benefit  of  his  widow  during  her  life,  and  upon  her 
death  to  transfer  the  principal  of  such  one-fourth  absolutely  to  the 
testator's  children;  to  hold  one  other  fourth  part  for  the  benefit  of 
each  of  the  three  children,  and  to  pay  over  to  such  beneficiary,  as  her 
or  his  absolute  property,  any  part  of  the  capital  that  she  or  he 
might,  by  an  instrument  in  writing  duly  proved  or  acknowledged,  re- 
quire (saving  the  sum  of  $70,000,  which  amount,  at  least,  was  to  re- 
main in  trust  for  the  benefit  of  the  child  during  her  or  his  lifetime), 
and  to  pay  to  each  child  for  life  the  income  from  the  trust  fund, 
or  from  so  much  thereof  as  remained  in  the  trustee's  hands.  Upon 
the  death  of  the  child  the  capital  of  the  fund  then  held  by  the  trustee 
was  to  be  transferred  and  paid  as  the  child  so  dying  might  appoint  by 
will,  or,  in  default  of  appointment,  to  her  or  his  children,  or,  failing 
both  appointment  and  issue,  to  the  testator's  next  of  kin.  With 
respect  to  the  plaintiff's  quarter  share,  it  was  specified  that  so  much 
of  the  principal  was  on  his  death  to  be  paid  to  his  wife,  Julia,  as 
was  necessary  to  secure  her  the  one-fourth  part  of  his  estate  to  which 
she  would  be  entitled  under  the  marriage  contract.  In  the  tenth 
clause  the  testator  provided  that : 

"It  is  further  my  intention  and  desire  that  all  the  stipulations  by  whicb  I 
am  bound  in  the  marriage  contracts  of  my  children  shall  be  fully  and  faith- 
fully executed,  anything  in  this  will  contained  (if  any  such  thing  there  be)  to 
the  contrary  notwithstanding." 

Six  codicils  to  this  will  were  thereafter  made,  dated,  respectively, 
August  12,  18S2,  October  25,  1883,  January  24,  1885,  May  26,  1886, 
November  5,  18cS(),  and  December  31,  1886,  which  altered  the  fore- 
going provision  for  his  three  children  to  the  extent  only  of  reducing 
the  minimum  sum  which  should  remain  in  trust  for  each  child  from 
$70,000  to  $50,000  in  St.  Louis,  Iron  Mountain  &  Southern  Railway 
Company  general  mortgage  6  per  cent,  bonds.  The  provision  thus 
made  for  the  plaintiff*  conformed  to  the  terms  of  his  marriage  con- 
tract, and  to  the  testator's  obligations  thereunder.    But  on  January 


Digitized  by 


Google 


Sup.   Ct.)  PHALEN  V.  UNITED  STATES  TBUST  OO.  70] 

17,  1887,  three  days  before  his  death,  the  testator  made  the  seventh 
and  last  codicil  to  his  will,  which  is  alleged  to  be  in  corflict  with  the 
above-recited  stipulation  in  the  marriage  contract  of  his  son.  This 
codicil  contained  two  clauses.  By  the  first  the  testator  gave  the 
portion  and  property  of  the  estate  which  by  his  will  he  had  left  to 
the  plaintiff  to  the.  defendant  trust  company  in  trust  to  pay  the 
income  to  or  for  the  use  and  support  of  his  son  for  life,  and  at  his 
death  to  divide  the  principal  among  his  heirs  at  law,  except  that 
the  dwelling  house  occupied  by  the  son  in  Paris  should  go  to  the 
son  absolutely.  The  second  clause  of  the  codicil  contained  several 
small  legacies  to  servants. 

After  the  probate  of  the  will  the  executors  administered  the  estate, 
and  by  a  decree  o^  the  Surrogate's  Court,  entered  July  29,  1890,  their 
accounts  were  judicially  settled,  the  amount  of  the  residuary  estate 
and  of  the  four  shares  thereof  was  determined,  and  the  executors  were 
directed  to  turn  over  such  shares  to  the  defendant  trust  company,  as 
trustee  of  the  various  trusts  created  by  the  will.  The  plaintiff,  his 
wife,  and  all  other  persons  interested  in  the  estate,  were  parties  to 
this  accounting  proceeding.  The  shares  decreed  to  be  held  in  trust 
for  the  plaintiff  consisted  of  railway  bonds  and  cash  of  the  value 
of  $168,184.82.  By  reason  of  the  seventh  codicil,  the  plaintiff's  rights 
under  the  marriage  contract  were  violated,  to  his  damage  in  the  exact 
amount  of  the  difference  between  the  value  of  the  trust  fund  now  held 
by  the  trustee  and  the  $50,000  of  St.  Louis,  Iron  Mountain  &  Southern 
Railway  bonds.  The  executors  complied  with  all  the  terms  of  this 
decree.  There  is  no  further  property  of  the  estate  in  their  hands,  and 
they  are  discharged  from  all  further  liability.  Mrs.  Phalen,  the  tes- 
tator's widow,  has  died,  and  her  estate  has  been  entirely  distributed. 
The  defendant  trust  company  has,  on  the  request  of  the  testator's 
daughters,  paid  over  to  them  parts  of  the  principal  of  their  shares  of 
the  residuary  estate,  but  still  holds  the  whole  of  the  principal  of  the 
fund  for  the  benefit  of  the  plaintiff.  The  plaintiff  has  demanded  of  the 
defendant  trust  company  that  it  turn  over  to'  him  all  of  the  principal 
of  his  share,  except  the  $50,000  mentioned  in  the  fifth  codicil,  but  this 
demand  has  been  refused.  The  plaintiff  has  no  children,  and  his  sisters, 
the  individual  defendants,  would  be  his  only  heirs  at  law  if  he  should 
die  now. 

Judgment  is  therefore  prayed  that  the  trust  created  by  the  seventh 
codicil  be  declared  to  be  in  violation  of  the  plaintiff's  rights  under  his 
marriage  contract ;  that  the  plaintiff  is  entitled  to  the  principal  of  the 
trust  fund,  after  reserving  the  $50,000  in  bonds  therefrom;  that  the 
trust  under  the  seventh  codicil  be .  abrogated ;  that  the  remainders 
given  thereby  be  extinguished;  that  it  he  declared  that  the  defend- 
ant trust  company  holds  the  trust  fund  under  the  original  will,  as 
modified  by  the  first  six  codicils,  and  be  directed  to  turn  over  all  of 
the  fund,  except  $50,000  in  bonds,  to  the  plaintiff,  and  to  continue  to 
hold  such  $50,000  in  accordance  with  the  trusts  declared  in  the  ninth 
clause  of  the  original  will. 

The  defendant  trustee  has  demurred  to  the  complaint  on  two 
grounds:    (1)  That  the  complaint  did  not  state  facts  sufficient  to  con- 
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stitute  a  cause  of  action ;  and  (2)  that  to  any  action  for  damages  for 
breach  of  contract  Edgar  Lockwood  and  Florence,  Comtesse  de  Gabriac, 
the  executors  of  the  will  of  James  Phalen,  deceased,  were  necessary 
parties  defendant. 

The  case  of  Colby  v.  Colby,  81  Hun,  221,  30  N.  Y.  Supp.  677,  seems 
to  be  an  authority  for  the  maintenance  of  an  action  of  this  character. 
In  order  to  enforce  the  agreement  of  James  Phalen,  incorporated  into 
the  marriage  settlement,  it  is  necessary  that  the  seventh  codicil  to  his 
will  should  be  declared  to  be  ineffective.  An  appeal  to  the  equity  side 
of  the  court  is  necessary,  because  the  purpose  of  the  action  is  to  direct 
a  trustee  in  the  administration  of  the  trust  estate — ^  purpose  which*  is 
peculiarly  one  of  equitable  cognizance.  The  decree  in  the  accounting 
proceeding  is  not  res  ad  judicata  of  the  plaintiff's  rights,  because  his 
claim  to  be  paid  a  part  of  the  sum  now  held  in  trust  for  him  was  not 
within  the  jurisdiction  of  the  surrogate.  The  plaintiff's  right,  if  he 
has  one,  to  withdraw  a  part  of  the  trust  fund  from  the  hands  of  the 
trustee,  is  not  to  be  found  in  the  will,  which  the  surrogate  has  power  to 
construe  for  the  purpose  of  making  distribution,  but  upon  an  inde- 
pendent contract  between  the  decedent  and  the  plaintiff,  upon  the  va- 
lidity and  effect  of  which  the^  surrogate  has  no  power  to  pass.  His 
power  and  duty  were  exhausted  when  he  found  that  the  will  and 
codicils  were  properly  executed,  and  that  under  them  the  trustee  was 
entitled  to  receive  the  funds  set  apart  for  plaintiff's  benefit.  If  there 
had  been  a  question  arising  on  the  will  and  codicils  themselves  as  to 
the  trustee's  right  to  receive  the  fund,  or  as  to  the  terms  upon  which 
it  would  be  held,  the  surrogate's  decree  might  be  decisive;  but  the 
question  as  to  the  power  of  the  testator,  owing  to  an  obligation  dehors 
the  will,  to  make  a  particular  testamentary  disposition  of  his  property, 
could  not  have  been  raised  before  the  surrogate,  and,  if  attempted  to 
be  raised,  could  not  have  been  passed  upon.  The  plaintiff  was  not 
a  creditor  of  the  estate  in  the  hands  of  the  executors.  The  antenuptial 
agreement  gave  him  no  status  as  a  creditor  upon  the  accounting. 
Whatever  right  he  has  affects  the  duty  of  the  trustee,  not  the  duties 
of  the  executors.  In  any  event,  the  trustee  was  entitled  to  receive  the 
share  of  plaintiff  and  his  sisters  from  the  executors.  It  was  the  trustee, 
and  not  the  executors,  who  were,  under  the  ninth  clause  of  the  will, 
upon  demand,  to  pay  over  a  part  of  the  principal.  The  plaintiff  could 
not  have  asked  the  executors  to  pay  over  any  part  of  the  principal  to 
him,  and  they  could  not  have  complied  with  any  such  request  Their 
sole  and  whole  duty  was  performed  when  the  fund  had  been  paid  over 
to  the  trustee.  Whatever  right  plaintiff  has  to  receive  a  part  of  the 
principal  is  a  right  to  receive  it  from  the  trustee.  The  plaintiff  there- 
fore has  not,  and  never  has  had,  a  cause  of  action  against  the  executors, 
and  they  are  not  necessary  parties  defendant.  I  cannot  escape  the  con- 
clusion that  the  seventh  codicil  of  the  will  was  violative  of  the  agree- 
ment contained  in  the  eighth  article  of  the  antenuptial  contract  The 
clear  meaning  of  that  agreement  was  that,  in  disposing  of  his  estate 
by  will,  the  testator  would  observe  equality  among  his  children.  He 
need  not  have  given  any  of  them  anything,  but,  so  far  as  he  gave  any- 
thing, he  bound  himself  to  make  no  distinction  between  his  children. 
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True,  It  was  to  be  an  equality  of  proportion,  but  also  an  equality  of  the 
proportion  coming  to  them.  In  a  narrow  sense,  nothing  comes  to  either 
of  them,  so  far  as  concerns  the  principal,  except  so  much  as  they  are 
permitted  to  withdraw  from  the  trust,  but  I  am  not  disposed  to  rest  my 
decision  upon  that  narrow  construction.  I  prefer  to  stand  upon  the 
broader,  and,  as  I  think,  safer,  ground,  that  the  testator's  agreement  was 
to  treat  all  of  his  children  alike.  If  the  seventh  codicil  be  enforced,  it 
is  clear  that  all  are  not  treated  alike.  My  conclusion,  therefore,  is  that 
the  seventh  codicil,  so  far  as  it  affects  the  plaintiff's  share  of  the  estate, 
is  violative  of  the  antenuptial  contract,  and  is  therefore  void.  De- 
murrer overruled,  with  costs,  with  leave  to  defendant  to  withdraw  de- 
murrer and  answer  within  20  days  upon  payment  of  costs. 

Demurrer  overruled,  with  costs,  with  leave  t(5  defendant  to  withdraw 
and  answer  within  20  days  upon  payment  of  costs. 


(44  Mlsa  Bep.  SO.) 

GOODKIND  T.  METROPOLITAN  ST.  RT.  CO 

(Supreme  Court,  Special  Term,  New  York  Comity.    June,  1904.) 

1.  C30STS— Tbiai,  Exceeding  Two  Days. 

After  an  attorney  for  plaintiff  had  examined  and  accepted  the  Jury,  the 
attorney  for  defendant,  while  examining  them,  asked  an  adjournment  until 
the  next  day.  The  court  stated  that  the  case  was  to  be  considered  on  trial 
and  It  appeared  in  the  New  York  Law  Journal  of  the  next  day  as  on  trial 
on  the  previous  day  and  unfinished.  The  case  was  tried  during  the  next 
two  days.  Held,  that  defendant  was  liable  for  costs  on  Judgment  for  the 
plaintiff  in  the  sum  of  $10  for  a  trial  occupying  more  than  two  days. 

Action  by  Abraham  Goodkind  against  the  Metropolitan  Street  Rail- 
way Company.  Judgment  for  plaintiflf.  Motion  for  retaxation  of 
costs  denied. 

See  87  N.  Y.  Supp.  523. 

Henry  A.  Robinson  (Lee  Parsons,  of  counsel),  for  motion. 
Otto  Horwitz,  opposed. 

GEIGERICH,  J.  The  defendant  insists  that  the  clerk  was  in  error 
in  taxing  the  item  of  $10  for  trial  occupying  more  than  two  days. 
The  facts  are  undisputed,  and  both  sides  concede  that  the  ques- 
tion presented  is  a  new  one.  That  the  case  was  actually  on  trial  on 
the  24th  and  25th  days  of  May  is  not  disputed,  the  controversy  be- 
ing as  to  whether  the  occurrences  on  May  23d  were  such  as  to  war- 
rant the  conclusion  that  the  case  was  on  trial  upon  that  day  also. 
The  jury  was  examined  by  the  plaintiff's  attorney  and  was  accepted 
on  the  23d.  Thereafter,  on  the  same  day,  the  attorney  for  the  de- 
fendant examined  the  jury,  and,  in  the  midst  of  such  examination, 
stated  to  the  justice  presiding  that  the  counsel  who  was  to  try  the 
action  was  not  prepared  to  go  on,  and  desired  an  adjournment  until 
the  next  day.  The  court  then  stated  that  counsel  in  the  case  should 
consider  themselves  engaged  for  the  trial  of  the  action  in  that  part  of 
the  court,  and  the  case  considered  on  trial  in  that  part.    No  objec- 
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tion  was  made  by  either  party  to  such  ruling.    On  May  24,  1904, 
there  appeared  in  the  Law  Journal  the  following : 

"Supreme  Court— Trial  Term,  Part  VII.  Before  MacLean,  Judge— Oood- 
kind  T.  Met  St  Ry.  •  O.  Horwitz  for  plaintiff ;  H.  A.  Robinson  for  defendant 
Case  unfinished." 

Under  these  circumstances,  I  think  it  quite  clear  that  the  clerk 
was  right  in  considering  that  the  trial  began  on  the  SSd,  and  occupied 
more  than  two  days. 

Motion  denied,  with  $10  costs. 


(44  Misc.  R^.  26.) 

BARSON  et  aL  y.  MULLIGAN  et  aL 

(Supreme  C}ourt  Special  Term,  New  York  Oounly.    June,  1001) 

1.  Ejsotmbnt— Costs. 

On  the  first  trial  in  ejectment,  judgment  was  entered  on  a  terdlct  dl- 
rected  for  plaintiffs,  which  judgment  was  reversed  by  the  Appellate  Di- 
vision, with  costs  to  defendants  to  abide  the  event  On  the  second  trial  a 
judgment  entered  on  a  verdict  directed  for  plaintiffs  was  affirmed  by  the 
Appellate  Division,  and,  on  a  third  trial  obtained  by  defendants,  under 
.Code  Civ.  Proc.  1 1525,  on  payment  of  costs,  a  verdict  was  rendered  for  de- 
fendants. Held,  on  motion  for  retaxation  of  costs,  that  the  identity  of 
the  original  action  was  not  affected  by  the  order  for  a  new  trial  made 
under  Code  Civ.  Proc.  i  1525,  and  that,  as  the  event  had  been  in  favor  of 
defendants,  plaintiffs  were  liable  for  the  costs  and  disbursements  of  the 
first  appeal 

Action  by  William  G.  Barson  and  others  against  Agnes  K.  M.  Mulli- 
gan and  others.  Verdict  for  defendants.  Motion  for  retaxation  of 
costs      IDenied 

See  73  N.  Y.  Supp.  262,  79  N.  Y.  Supp.  31,  34,  and  82  N.  Y.  Supp. 
677. 

Forster  &  Speir  (Henry  A.  Forster,  of  counsel),  for  motion. 
William  G.  Mulligan,  opposed. 

GIEGERICH,  J.  In  an  action  of  ejectment  there  have  been  three 
trials,  and  this  motion  for  a  retaxation  brings  up  the  question  whether 
the  clerk  was  right  in  taxing,  as  he  did,  the  costs  and  disbursements 
of  the  first  appeal  to  the  Appellate  Division.  The  course  of  the  liti- 
gation has  been  as  follows :  Upon  the  first  trial  a  verdict  was  directed 
for  the  plaintiffs,  but  iipon  appeal  to  the  Appellate  Division  the  judg- 
ment entered  thereon  was  reversed,  "with  costs  to  the  appellants  to 
abide  the  event."  66  App.  Div.  486,  73  N.  Y.  Supp.  262.  The  costs 
thus  awarded  are  the  ones  in  controversy.  At  the  second  trial  a  ver- 
dict was  again  directed  for  the  plaintiffs,  and  the  judgment  thereon 
was  affirmed  by  the  Appellate  Division.  Thereafter  the  defendants 
moved  for  a  new  trial  under  section  1526  of  the  Code  of  Civil  Pro- 
cedure, and  obtained  an  order  granting  such  trial  upon  payment  of 
all  costs.  40  Misc.  Rep.  470,  82  N.  Y.  Supp.  677.  The  new  trial 
thus  obtained  resulted  in  the  direction  of  a  verdict  in  favor  of  the 
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defendants,  and  upon  the  taxation  the  clerk  allowed  the  costs  and  dis- 
bursements of  the  first  appeal  to  the  Appellate  Division,  which  were 
awarded  in  the  manner  above  stated.  In  support  of  the  motion,  re- 
liance is  placed  on  certain  expressions  of  the  Court  of  Appeals  in 
Wing  V.  De  La  Rionda,  131  N.  Y.  422,  431,  30  N.  E.  243,  245,  where, 
in  reaching  the  conclusion  that  a  second  extra  allowance  could  be  al- 
lowed on  a  second  new  trial  obtained  under  the  section  in  question, 
the  court  said :  * 

"In  taking  a  new  trial  under  such  drcumstances,  and  by  virtue  of  the  stat- 
ute, the  party  availlDg  himself  of  the  privilege  in  effect  commences  or  causes 
the  commencement  of  a  new  action.  *  *  •  Thus  the  new  trial  taken  under 
the  statute  was,  as  I  have  said,  in  effect  the  bringing  of  a  new  action." 

The  argument  based  upon  this  decision  is  that  a  new  bill  of  costs 
and  a  new  extra  allowance  may  be  recovered  in  the  second  action 
obtained  under  the  statute,  as  if  a  new  action  had  been  brought,  and 
consequently  no  part  of  the  costs  of  the  former  trials  or  appeals  can 
be  recovered,  because  the  costs  of  one  action  cannot  be  recovered  in 
another  action.  In  the  more  recent  decision  made  in  Brown  v.  Root 
Mfg.  Co.,  148  N.  Y.  294,  296,  297,  42  N.  E.  720,  the  Court  of  Appeals 
has  taken  occasion  to  point  out  that  the  language  above  quoted  from 
Wing  v.  De  La  Rionda  should  not  be  taken  in  too  broad  a  sense,  say- 
ing, "the  judgment  only  is  vacated,  and  the  new  trial  which  is  granted 
must  be  in  the  action,"  and  holding  that  the  Special  Term  was  wrong 
in  its  theory  that  "the  granting  of  the  new  trial  in  the  action  vacated 
all  proceedings  subsequent  to  the  joinder  of  issue."  Accordingly  the 
Court  of  Appeals  ruled  that  a  previous  stipulation  made  for  a  trial 
before  a  referee  held  good  after  the  plaintiff  had  obtained  a  new  trial 
under  section  1526.  The  result  of  these  decisions  seems  to  be  that, 
while  the  taking  of  a  new  trial  is  to  be  deemed  the  bringing  of  a  new 
action,  as  it  were,  for  the  purposes  of  an  additional  allowance,  never- 
theless, for  other  purposes,  the  identity  and  continuity  of  the  original 
action  is  no  more  affected  or  broken  by  an  order  for  a  new  trial  ob- 
tained under  the  statute  than  it  would  be  by  the  same  order  obtained 
on  appeal.  In  either  case  "the  judgment  only  is  vacated,  and  the  new 
trial  which  is  granted  must  be  in  the  action."  Upon  this  theory,  the 
"event"  contemplated  by  the  Appellate  Division,  viz.,  the  final  result 
of  the  action  in  which  the  costs  were  awarded,  has  been  in  favor  of 
the  defendants,  who  now  become  entitled  to  tax  such  costs. 

Motion  denied,  with  $10  costs. 
89N.Y.S.-45 
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(44  MlBC  Rep.  e.) 

PEOPLE'S  TRUST  00.  v.  FLYNN  et  aL 

(Supreme  Court,  Special  Term,  Kings  CJounty.    June,  1904.) 

h  Wm^— CONSTBUCnON— iNTEflTATK  ESTATE.- 

Testator  gave  his  entire  residuary  estate  to  his  executors  In  trust  to 
pay  out  of  the  income  an  annuity  to  his  widow,  and  divide  the  residue  of 
the  income  among  his  children,  or  issue  of  a  child  dying,  until  the  death 
of  his  two  daughters.  He  further  provided  that  if  either  of  the  daughters 
should  die  before  him,  without  issue,  the  net  income  should  be  divided 
among  those  living  or  represented.  He  devised  his  entire  estate  on  the 
death  of  tl^e  two  daughters  to  the  issue  of  his  two  daughters  and  that  of 
his  three  sons,  or  to  the  issue  of  either  of  his  sons  if  they  should  hare 
died  leaving  issue,  excluding  his  grandchild  or  his  issue  from  any  par- 
ticipation in  the  residuary  estate.  Held,  that  where  a  son  died  pending 
the  trust,  intestate,  unmarried,  and  without  issue,  the  testator  died  in- 
testate as  to  his  share,  and  the  grandson,  though  excluded  by  the  will, 
was  entitled  to  his  proportion  thereof. 

2.  Save— Ybstbo  Remainoeb. 

Where  a  will  gave  each  of  testator's  three  sons  a  vested  remainder  in 
one-fifth  of  the  corpus  of  a  trust  fund,  such  remainder  was  subject  to  be 
divested,  as  to  a  son,  by  his  death  without  issue  before  the  end  of  the 
trust  and  the  division  of  the  estate,  where  the  will  provides  for  a  distribu- 
tion to  the  issue  of  his  three  sons,  "or  to  the  issue  of  either  of  said  sons 
if  they  shall  have  previously  died  leaving  issue" ;  such  clause  plainly  re- 
ferring to  a  death  at  any  time  previous  to  such  division. 

3.  Same—Testamentaby  Tbust. 

Where,  under  a  will,  the  whole  estate  was  vested  in  trustees,  with  a 
provision  for  division  among  the  issue  of  testator's  sons,  the  corpus  did 
not  vest  in  remainder  during  the  trust 

Action  by  the  People's  Trust  Company,  as  trustee  under  the  will 
of  John  Flynn,  deceased,  against  Mary  C.  Flynn  and  others,  for  the 
settlement  of  accounts,  and  for  a  construction  of  the  will.  Judgment 
for  plaintiff. 

Suit  for  the  settlement  of  the  accounts  of  the  plaintiir  as  trustee  under  the 
will  of  John  Flynn,  deceased,  and  for  a  construction  of  the  wilL 

The  testator  died  in  1897,  leaving  a  widow,  Annie  D.  Flynn ;  two  daughters, 
viz.,  Mary  G.  and  Regina;  three  sons,  viz.,  William  J.,  James  and  John,  Jr.; 
and  one  grandchild,  Charles  Egan,  son  of  a  deceased  child. 

All  of  these  are  still  living  except  the  son  James,  who  has  died  unmarriel 
without  issue,  and  intestate. 

After  giving  certain  legacies,  the  will  provides  as  follows: 

"I  hereby  give,  devise  and  bequeath  all  the  rest,  residue  and  remainder  of 
my  estate  real  and  personal  of  which  I  may  die  seised,  entitled  to,  or  possessed 
of  unto  my  said  executors  hereinafter  named  as  trustees,  to  them  and  their 
successors  to  have  and  to  hold  the  same  for  the  following  uses,  intents  and 
purposes,  viz. : 

**To  enter  into  and  take  possession  of  same  to  keep  the  real  estate  in  repair : 
to  pay  all  insurance,  taxes,  assessments  and  water  rents  which  may  accnie 
against  said  property  and  also  other  necessary  expenses,  to  collect  and  receive 
all  the  rents,  issues,  profits  and  income  therefrom  and  out  of  the  net  annual 
income  of  my  said  residuary  estate  to  pay  over  to  my  wife  Annie  the  sum  of 
one  thousand  eight  hundred  dollars  ($1,800)  per  annum,  payable  half-yearly 
for  and  during  the  term  of  her  natural  life,  which  payment  shall  be  in  lieu  of 
all  dower  right  or  interest  which  she  might  or  may  have  in  my  estate;  and 
also  after  the  payment  of  the  above  annuity  or  dower  interest  to  my  wife,  to 
divide  the  net  residue  of  the  Income  derived  under  said  trust  into  five  equal 
parts  and  pay  over  one  share  thereof  to  each  of  my  five  children,  namely. 
Mary  C,  Regina,  William  J.,  John,  Jr.,  and  James,  or  the  issue  of  each  diiW 
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or  any  of  them  who  shall  die  leaying  issue,  until  the  death  of  my  two  daugh- 
ters Mary  and  Regina.  If,  however,  any  of  said  five  children  shall  have  pre- 
deceased me,  without  Issue  surviving  them,  then  said  net  residuary  income 
shall  be  equally  subdivided  among  those  living  or  represented. 

"Upon  the  death  of  my  two  daughters  Mary  and  Regina  I  give,  devise  and 
bequeath  the  entire  estate  of  which  I  may  die  seised,  entitled  to  or  possessed 
of  to  the  Issue  of  said  Mary,  the  said  Regina,  William  J.  Flynn,  John  Flynn, 
Jr.,  and  James  Flynn,  or  to  the  issue  of  either  of  said  sons,  if  they  shall  have 
previously  died  leaving  Issue,  such  issue  taking  the  share  which  would  have 
belonged  to  its  parent  in  equal  share ;  hereby  excluding  my  grandchild  Charles 
Egan,  or  his  issue  from  any  participation  in  the  division  of  my  residuary 
estate." 

The  plaintiff  has  been  appointed  trustee  instead  of  the  trustees  appointed 
by  the  will. 

T.  EUett  Hodgskin,  for  plaintiff. 
David  McClure,  for  defendant  Charles  Egan. 
John  Delahunty,  for  defendants  Mary  C.,  Regina,  and  William 
Flynn. 
Robert  P.  Orr,  for  defendant  John  Flynn. 
M.  F.  McGoldrick,  for  defendant  Annie  D.  Flynn. 

GAYNOR,  J.  The  son  James  having  died  since  the  death  of  the 
testator,  the  question  is  what  becomes  of  his  share  of  the  income  and 
of  the  corpus.  The  will  leaves  the  entire  residuary  estate  to  the  ex- 
ecutors in  trust  during  the  lives  of  the  two  daughters.  The  trust  is 
to  collect  the  income,  and  pay  the  net  thereof  as  follows,  viz. :  To  the 
wife  $1,800  a  year  in  lieu  of  dower,  and  the  rest  share  and  share  alike 
to  the  said  two  daughters  and  three  sons,  or  those  of  them  who  sur- 
vive the  testator,  and  the  issue  of  any  who  do  not  so  survive ;  and 
also  the  share  of  any  of  them  who  may  die  afterwards  before  the  ex- 
piration of  the  trust,  to  his  or  her  issue. 

There  is  no  provision  as  to  what  is  to  be  done  with  the  income  of 
one  who  dies  without  issue  after  the  death  of  the  testator  and  during 
the  trust. 

A  Uke  question  arises  in  respect  of  the  corpus.  The  will  is  (follow- 
ing the  trust  provision)  that  **Upon  the  death  of  my  two  daughters 
Mary  and  Regina,  I  give,  devise  and  bequeath  the  entire  estate  of 
which  I  may  die  seised,  entitled  to  or  possessed,"  to  the  issue,  respec- 
tively, of  the  said  two  daughters ;  and  to  the  said  three  sons,  or  the 
issue  of  any  of  them  who  shall  have  previously  died  leaving  issue; 
"hereby  excluding  my  grandchild  Charles  Egan,  or  his  issue,  from 
any  participation  in  the  division  of  my  residuary  estate." 

Here  there  is  no  provision  as  to  what  is  to  become  of  the  share  of 
a  daughter  or  son  who  dies  without  issue  whether  after  or  before  the 
testator. 

The  claim  of  the  plaintiff  and  of  the  grandson  Charles  Egan  (who 
was  left  nothing)  is  that  as  to  such  a  case  the  testator  died  intestate 
in  respect  both  of  the  income  and  the  corpus ;  that  of  the  surviving 
sons  and  daughters  is  thai  by  the  will  the  share  both  of  income  and 
of  corpus  of  the  deceased  son  goes  to  them  and  their  issue,  the  share 
of  the  corpus  to  remain  in  the  trust  and  be  divided  as  part  and  par- 
cel of  the  residuary  at  the  end  of  the  trust. 
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The  intention  of  the  testator  that  there  should  be  no  case  ofin- 
testacy  in  the  distribution  of  the  corpus  was  beyond  doubt.  He  gives 
and  bequeaths  his  "entire  estate";  and  also  takes  care  to  express 
his  purpose  to  exclude  his  grandchild  from  the  division  at  the  end  of 
the  trust,  which  he  would  necessarily  participate  in  in  case  of  any 
intestacy. 

But  the  trouble  is  that  there  are  no  words  of  bequest  or  devise, 
either  express  or  by  implication  or  construction,  on  which  to  now 
base  and  carry  out  such  intention.  That  the  testator  thought  he  was 
avoiding  any  intestacy  is  not  enough ;  his  words  must  be  given  their 
just  meaning  and  limit,  and  beyond  that  he  has  not  spoken.  The  line 
of  any  child  failing,  there  is  no  bequest  or  devise  of  his  or  her  share 
collaterally.  The  testator  based  the  final  division  on  each  son  being 
then  alive  or  represented  by  issue,  so  as  to  exclude  the  grandson 
from  participating,  and  this  has  failed.  And  if  remainders  were  vest- 
ed in  the  sons  by  the  will,  the  grandson  would  not  be  excluded  from 
the  division  in  the  case  of  a  son  dying  without  issue,  for  he  would  be 
one  of  the  heirs  of  such  son.  There  is  therefore  no  reason  for  re- 
sorting to  a  forced  construction  to  vest  remainders  in  the  sons. 

But  if  there  be  by  the  will  a  vested  remainder  of  one-fifth  of  the 
corpus  in  each  of  the  three  sons,  it  was  subject  to  be  divested  on  his 
death  without  issue  before  the  end  of  the  trust  and  the  division  of 
the  estate;  for  the  words  "or  to  the  issue  of  either  of  said  sons,  if 
they  shall  have  previously  died  leaving  issue,"  plainly  refer  to  a  death 
at  any  time  previous  to  such  division.  To  refer  the  word  "previous- 
ly" to  a  death  occurring  in  the  lifetime  of  the  testator,  only,  after  the 
general  rule,  would  seem  to  do  violence  to  the  plain  meaning  of  the 
context,  which  rises  above  all  artificial  rules.  Mead  v.  Maben,  131 
N.  Y.  255,  30  N.  E.  98;  Stokes  v.  Weston,  142  N.  Y.  433,  37  N.  E. 
515 ;  Benson  v.  Corbin,  145  N.  Y.  351,  40  N.  E.  11.  I  speak  with 
reserve,  for  the  decisions  of  our  highest  court  on  this  head  from 
Moore  v.  Lyons,  25  Wend.  119,  to  Matter  of  Tompkins'  Estate,  154 
N.  Y.  634,  49  N.  E.  135,  Connelly  v.  O'Brien,  166  N.  Y.  406,  60  N.  E. 
20,  and  Dougherty  v.  Thompson,  167  N.  Y.  483,  60  N.  E.  760,  vary. 
Such  general  rule  has  been  applied  to  cases  that  seem  as  clear  to  the 
contrary  as  the  present  case,  and  rejected  in  cases  not  so  clear,  with 
the  idea,  it  would  seem,  of  doing  justice  in  each  case. 

But  the  corpus  does  not  seem  to  vest  in  remainder  at  all  during  the 
trust.  On  the  contrary,  the  whole  estate  is  vested  in  the  trustees. 
Delafield  v.  Shipman,  103  N.  Y.  463,  9  N.  E.  184;  Rowland  v.  Clen- 
denin,  134  N.  Y.  305,  31  N.  E.  977.  The  case  of  Matter  of  Tompkins' 
Estate,  to  the  contrary  seems  an  extreme  one. 

The  will  having  limited  the  succession  in  respect  of  each  of  the  five 
children  to  issue,  there  is  intestacy  in  the  case  of  the  deceased  son 
Jarnes  for  lack  of  issue,  in  respect  of  both  the  trust  income  and  the 
corpus. 

Judgment  accordingly. 
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(44  MiBC.  Rep.  12.) 

PEOPLB  T.  BISHOPP. 

(Sapreme  Gonrt,  Special  Term,  Madison  County.    June,  1904.) 

t  F001>— CaBCABSES  of  VSAIi— Taooino. 

Laws  1902,  p.  50,  c.  30,  U  70e,  70f ,  making  It  unlawful  to  ship  to  or  from 
any  part  of  the  state  the  carcass  of  a  calf,  wittiout  a  tag  stating  the  name 
of  the  person  who  raised  it,  and  the  name  of  the  shipper,  the  point  of 
shipping,  and  the  destination  and  age  of  the  calf,  applies  to  every  shipment 
to  or  from  any  part  of  the  state,  no  matter  whether  the  calf  when  slaugh- 
tered was  within  the  age  of  four  weeks,  or  whether  the  shipment  was  to 
some  point  in  another  state. 

1  Samb— OoNSTiTinnoiVAL  Law. 

Laws  1902,  p.  69,  c.  30,  SS  70e,  70f,  requiring  carcasses  of  calves  shipped 
in  the  state  to  he  tagged,  is  not  violative  of  the  interstate  commerce  pro- 
visions of  the  federal  Constitution. 
&  Samz. 

Laws  1002,  p.  60,  a  80,  H  70e,  70f,  relating  to  the  shipment  of  carcasses 
of  calves  in  the  state,  is  not  an  unreasonable  interference  with  private 
rights  and  property. 

Action  by  the  people  against  Burdett  Bishopp.  Demurrer  to  com- 
plaint.   Overruled. 

Alphonso  E.  Fitch,  for  plaintiff. 

Charles  J.  Coleman  Qoseph  Mason,  of  counsel),  for  defendant. 

MILLER,  J.  The  question  here  presented  arises  upon  the  de- 
fendant's demurrer  to  the  second  cause  of  action  of  the  plaintiff's 
complaint,  which  alleges  a  violation  of  section  70f,  art.  4,  of  the  agri- 
cultural law,  being  a  portion  of  chapter  30,  p.  69,  of  the  Laws  of 
1902 ;  and  the  defendant  contends  that  the  statute  does  not  apply  to 
shipments  from  this  state  to  other  states,  which  is  the  act  alleged  in 
the  complaint ;  and,  second,  that,  if  it  does,  it  is  in  violation  of  the 
interstate  commerce  provision  of  the  federal  Constitution ;  and,  third, 
that  it  is  in  conflict  with  the  state  Constitution,  as  being  an  unreason- 
able interference  with  private  rights  and  property. 

It  will  be  noticed  that  the  statute  makes  it  unlawful  to  ship  "to  or 
from  any  part  of  this  state"  any  carcass  or  carcasses  of  a  calf  or 
calves,  unless  a  tag  is  attached  in  the  manner  required.  The  plain 
meaning  of  the  section,  standing  alone,  clearly  extends  to  every  ship- 
ment to  or  from  a  point  in  the  state,  and  therefore  includes  the  case 
alleged  in  the  complaint,  unless  it  can  be  seen  by  reference  to  other 
parts  of  the  statute  that  it  was  only  intended  to  refer  to  a  particular 
class  of  shipments.  Section  70f  was  undoubtedly  intended  as  a  means 
to  secure  the  enforcement  of  section  70e,  which  precedes  it,  and 
which  prohibits  the  slaughtering,  exposing  for  sale  or  selling,  within 
the  state,  for  food,  any  calf,  unless  it  is  in  good,  healthy  condition, 
and  at  least  four  weeks  old  at  the  time  of  killing.  Section  70f  does  not 
apply  simply  to  animals,  the  sale  of  which  within  the  state,  is  pro- 
hibited, but  applies  to  all  of  the  class,  the  selling  of  which  below  a 
certain  age  is  prohibited.  This  section  does  not  make  it  unlawful  to 
ship  these  carcasses,  does  not  in  any  manner  prohibit  their  shipment, 
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but  simply  imposes  a  condition,  to  wit,  the  tagging  in  the  manner 
required.  If  the  section  should  be  so  limited  as  to  apply  only  to  the 
animals,  the  sale  of  which  is  prohibited,  it  would  assist  but  little  in  the 
detection  of  violations  of  section  70e.  I  think,  therefore,  that,  read- 
ing the  section  according  to  the  plain  meaning  of  the  words  used,  and 
giving  it  the  intention  which  reference  to  other  parts  of  the  statute 
clearly  show  it  to  have,  it  must  be  held  that  section  70f  is  intended  to 
apply  to  every  shipment  of  carcasses  of  calves  to  or  from  any  part  of 
this  state,  no  matter  whether  the  calf  when  slaughtered  was  within 
the  age  prescribed  by  section  70e,  or  whether  the  shipment  was  to 
some  point  in  another  state. 

As  to  the  objection  that  it  is  in  violation  of  the  federal  Constitution, 
the  statute  does  not  import  by  its  terms  to  regelate  in  any  manner  in- 
terstate commerce,  and  such  is  not  its  effect.  It  is  not  the  case  of  a 
prohibition  against  some  article  of  commerce,  neither  is  it  a  case  of 
the  imposition  of  some  unreasonable  regulation,  the  practical  effect 
of  which  results  in  such  prohibition.  It  not  only  does  not  prohibit 
the  shipment  of  any  carcass.  It  in  no  manner  restricts  such  ship- 
ment. It  simply  and  solely  requires  that  a  tag  containing  the  infor- 
mation required  be  affixed  to  the  carcass.  This  seems  to  be  a  very 
easy  and  practicable  thing  to  do,  unless  the  shipper  is  attempting  to 
violate  section  70e,  under  the  pretense  that  he  is  shipping  such  carcass 
out  of  the  state,  and  that  it  is  not  intended  for  use  as  food  within 
the  state.  The  object  of  this  statute  is  undoubtedly  to  protect  the 
health  of  the  citizens  of  the  state,  and  for  that  purpose  it  prohibits 
the  sale  of  so-called  bob  veals  as  food,  on  the  theory  that  they  are 
unhealthful.  Such  appears  to  be  plain  from  a  reading  of  the  statute 
with  reference  to  its  context.  It  may  be  regarded  as  a  matter  of  com- 
mon knowledge  that  very  young  calves  are  unwholesome  and  unfit 
for  food.  It  is  clearly  within  the  province  of  the  Legislature,  there- 
fore, in  the  exercise  of  the  police  power,  to  prohibit  the  sale  of  such 
calves  for  food.  The  act  in  question  must  be  regarded  as  expressing 
the  judgment  of  the  Legislature  that  four  weeks  is  the  minimum  age 
under  which  calves  are  unwholesome  and  unsuitable  as  food,  and, 
giving  this  law  the  presumption  to  which  it  is  entitled,  this  conclusion 
cannot  be  said  to  be  unreasonable  or  contrary  to  the  common  knowl- 
edge of  mankind.  Section  70f  may  therefore  be  regarded  as  a  rea- 
sonable, and  in  fact  a  necessary,  requirement  to  compel  obedience  to 
section  70e ;  and  it  cannot  be  regarded  as  in  any  manner  a  regula- 
tion of  or  interference  with  interstate  commerce,  but  as  a  reasonable 
exercise  of  the  police  power  of  the  state  to  secure  obedience  to  a  rea- 
sonable law  to  protect  the  people  of  the  state  against  the  sale  of  un- 
wholesome food. 

This  cannot  be  regarded  as  in  any  way  interfering  with  the  prop- 
erty rights  of  the  defendant.  The  statute  simply  requires  him  to  put 
a  tag  on  all  carcasses  shipped  by  him  which  will  give  the  officers  of 
the  state  such  information  as  will  enable  them  to  verify  the  state- 
ment as  to  their  age,  and  to  trace  them  to  their  destination,  so  as  to 
insure  that  they  shall  not  be  sold  in  this  state  for  food  if  within  the 
prohibited  age.    To  assert  that  putting  a  tag  on  the  carcass,  showing 
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the  age  of  the  calf  when  slaughtered,  injures  the  property  rights  of 
the  defendant,  is  an  admission  that  the  calf  is  of  such  an  age  as  that, 
if  the  truth  be  told,  it  will  take  away  tfie  value  which  it  could  only 
possess  by  being  fraudulently  sold  as  an  article  which  it  is  not.  If  the 
defendant  was  not  attempting  to  violate  the  law,  he  could  not  be  in- 
jured in  any  way  by  being  compelled  to  give  the  information  re- 
quired. If  this  information  enables  the  officers  of  the  state  to  prevent 
him  from  violating  section  70e,  he  has  been  deprived  of  no  right ;  he 
has  simply  lost  an  opportunity  to  violate  the  law.  I  have  been  un- 
able to  find  any  authority  holding  that  among  the  rights  protected  by 
the  Constitution  is  the  right  to  deceive  or  defraud  the  public.  The 
demurrer  must  be  overruled,  and  judgment  directed  for  the  plaintiff, 
with  costs,  with  leave  to  the  defendant  to  plead  over  upon  payment  of 
costs. 

Demurrer  overruled,  and  judgment   directed  for  plaintiff,   with 
costs,  with  leave  to  defendant  to  plead  over  upon  payment  of  costs. 


(44  Mlse  Rep.  1.) 

HALB  y.  BURNS. 

(Bnpreme  Ck>iirt,  Special  Term,  Kings  Goiinty.    June*  1904.) 

!•  iNjTJwcnoN— CownNuiNG  Trespass— Police  Ofticebs. 

An  injunction  wiU  tile  to  restrain  a  police  captain  from  keeping  his 
officers  permanently  In  a  licensed  saloon,  and  a  dining  room  connected  with 
it,  on  his  suspicion  that  gambling  is  being  carried  on  upon  the  dining- 
room  floor. 

Suit  by  Peter  Hale  against  Joseph  Burns  to  restrain  defendant,  a 
captain  of  police,  from  a  continual  trespass  on  plaintiff's  premises. 
Motion  for  permanent  injunction  granted. 

Louis  H.  Reynolds,  for  plaintiff. 
John  F.  O'Brien,  for  defendant. 

GAYNOR,  J.  The  facts  disclosed  in  this  case  by  the  complaint 
and  affidavits  are  undisputed  in  all  essentials,  and  it  is  only  necessary 
to  state  them  to  show  the  outrageous  criminal  lawlessness  being 
practiced  against  the  plaintiff  by  this  captain  of  police.  The  plaintiff 
has  a  saloon  and  restaurant  at  193  Washington  street,  opposite  Wash- 
ington market,  in  the  borough  of  Manhattan.  He  is  licensed  by  the 
state.  His  saloon  is  on  the  ground  floor  and  his  eating  room  on  the 
second  floor.  Adjoining  the  eating  room  is  a  toilet  room  for  women 
patrons.  Another  room  on  the  second  floor  is  leased  of  him  by 
butchers  who  have  stalls  in  Washington  market.  They  use  it  as  a 
clothes  room  and  dressing  room,  needing  such  a  place  near  their 
business.  Since  February  1,  1904,  the  defendant  has  kept  police  offi- 
cers, most  of  the  time  two,  in  the  plaintiff's  place  every  day  from 
midday  until  it  is  closed  at  night.  They  stand  about,  loiter  at  the 
women's  toilet  room,  sit  in  the  dining  room,  interfere  with  people 
who  come  in,  sometimes  forbid  them  to  go  up  to  the  dining  room 
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floor,  and  sometimes  prevent  them,  and  also  forbid  and  prevent  the 
butchers  from  entering  their  clothes  room.  The  result  is  that  the 
butchers  have  given  up  their  room,  and  the  plaintiff's  business  has 
greatly  fallen  off.  He  has  repeatedly  requested  the  officers  to  leave 
his  place,  but  they  have  always  refused,  saying  that  they  were  there  by 
order  of  their  captain  to  watch  that  no  gambling  took  place  there. 
The  plaintiff  also  went  with  his  counsel  to  the  defendant  at  the  sta- 
tion house  and  demanded  that  he  withdraw  the  policemen  from  the 
plaintiff's  place,  but  he  refused,  and  said  he  would  keep  them  there 
until  he  drove  the  plaintiff  out  of  his  precinct.  The  excuse  given  by 
the  defendant  in  his  affidavit  for  his  high-handed  and  lawless  con- 
duct is  that  he  suspects  that  cards  are  played  for  money  in  a  room 
on  the  same  floor  where  the  plaintiff's  dining  room  is.  The  room  is 
occupied  by  an  incorporated  social  club  named  the  Sunnyside  Club. 
He  says  Matthew  Strip  is  connected  with  the  club,  and  also  frequents 
the  plaintiff's  place.  The  plaintiff  has  nothing  to  do  with  this  room, 
or  with  the  club.  The  defendant  has  no  evidence  of  any  gaming  in 
the  room  of  the  club,  or  in  the  plaintiff's  rooms,  and  has  not  arrested 
anybody  in  or  about  the  place,  or  made  a  complaint  before  a  magis- 
trate against  any  such  person.  He  is  acting  without  any  warrant  or 
authority  whatever,  and  is  evidently  under  the  dangerous  delusion 
that  he  is  an  official  of  unlimited  powers,  and  free  to  exercise  force 
and  violence  over  any  person  or  place  in  his  precinct.  He  thinks  he 
has  the  right  to  rule  with  a  shillalah  or  policeman's  club.  He  is 
either  grossly  ignorant,  or  else  a  willful  and  dangerous  criminal.  His 
acts  clearly  constitute  the  crime  of  oppression,  and  it  is  fortunate  that 
they  have  not  provoked  violence,  and  even  bloodshed,  for  the  plain- 
.  tiff  has  the  right  to  resist  them  with  all  the  force  necessary.  When 
the  plaintiff  and  his  counsel  saw  him  he  also  declared  he  would  drive 
Matthew  Strip  and  his  brother  out  of  his  precinct,  and  would  keep 
his  officers  in  the  plaintiff's  place  so  long  as  he  allowed  the  Strips 
to  come  in  there.  We  read  of  such  official  conduct  in  Russia,  and 
profess  to  be  astonished  over  it,  but  we  have  had  more  of  it  in  the 
city  of  New  York  for  the  last  twenty-five  years,  and  especially  during 
the  last  eight  or  nine  years,  than  there  has  been  in  any  other  place 
in  the  civilized  world.  Matthew  Strip,  whom  this  police  captain  as- 
sumes to  drive  out  of  his  precinct,  makes  affidavit  that  he  is  thirty 
years  of  age,  is  married,  has  lived  all  of  his  life  in  the  borough  of 
Manhattan,  and  in  January,  1898,  was  appointed  to  the  highly  exact- 
ing and  responsible  position  of  chief  index  clerk  in  the  county  clerk's 
office  in  New  York  county,  and  has  ever  since  held  a  clerkship  in  that 
office,  and  that  he  has  nothing  to  do  with  gambling  in  the  plaintiff's 
place  or  in  any  place.  He  swears  the  defendant  has  a  standing  grudge 
against  him  growing  out  of  past  local  political  contests. 

The  affidavits  of  the  defendant  and  his  policemen  abound  in  state- 
ments of  common  rumor  and  suspicion  concerning  persons  who  go  to 
the  plaintiff's  place,  and  also  name  some  of  them  as  having  been 
arrested  by  the  police  in  years  gone  by,  but  never  convicted.  The 
defendant  evidently  supposes  that  an  arrest  by  a  policeman  in  the 
city  of  New  York  is  proof  that  the  person  arrested  is  a  criminal; 
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but  this  is  not  true  an3nvhere,  much  less  in  the  city  of  New  York, 
where  thousands  of  grossly  illegal  and  oppressive  arrests  and  tres- 
passes have  been  made  yearly  at  the  instigation  of  police  officials, 
especially  in  recent  years.  The  defendant  denies  that  he  told  the 
plaintiff  that  he  would  drive  him  out  of  the  precinct,  but  the  evi- 
dence that  he  did  so  is  safely  true.  He  says,  however  (and  it  is  quite 
as  lawless),  that  he  did  state  that  he  would  not  withdraw  his  officers 
from  the  plaintiff's  place  "until  the  Strips  had  stopped  running  a 
gambling  place"  there ;  and  this  without  having  any  evidence  what- 
ever that  there  was  ever  any  gambling  there. 

This  case  was  argued  before  me  two  months  ago,  but  I  have  re- 
frained from  deciding  it  so  that  those  in  authority  over  this  police 
captain  might  call  him  to  account  for  his  lawless  conduct,  and  make 
a  decision  here  unnecessary,  for  it  is  irksome  to  have  to  repeatedly 
decide  that  the  police  have  no  right  to  invade  any  one's  house  or 
place  of  business  without  a  warrant  from  a  magistrate,  except  in 
pursuit  of  a  fleeing  criminal,  or  on  a  call  for  help  against  violence, 
and  the  like.  The  safeguards  against  such  invasions,  and  against 
unlavtrful  arrests,  which  are  found  in  our  Constitutions  in  this  country, 
are  the  warp  and  the  woof  of  our  system  of  government,  and  of  free 
government  everywhere.  They  mark  the  distinction  between  free 
government  and  despotism.  When  they  are  set  at  naught,  free 
government  is  gone,  and  government  by  force,  or  despotism,  takes 
its  place.  If  the  police  are  suffered  to  invade  and  raid  houses  and 
business  places  without  warrants,  they  will  inevitably  use  that  as  a 
means  of  extorting  money.  Experience  shows  this  to  be  a  thing  not 
open  to  doubt.  Indeed,  it  is  sufficiently  known  among  us  that  that 
is  the  method  by  which  millions  of  dollars  have  been  extorted  annually 
in  the  city  of  New  York,  and  police  officials  have  been  enabled  to 
retire,  one  after  another,  with  great  wealth.  Such  police  lawlessness 
is  far  more  dangerous  than  all  the  gambling  and  other  vices  combined. 
It  brings  in  its  train  all  of  the  vices,  and  debases  government  and 
society.  The  voters  of  this  city  have  four  times  in  succession  voted 
out  official  control  of  the  city  which  permitted  and  sometimes  en- 
couraged such  police  lawlessness,  and  they  will  do  it  again.  They 
have  by  no  means  lost  their  sense  of  the  blessings  of  free  govern- 
ment. All  that  most  men  have  is  their  liberty,  and  their  right  to  vote, 
and  while  they  have  the  latter  they  do  not  propose  to  lose  the 
former.  The  notion  that  the  police,  or  police  officials,  however  high, 
may  violate  the  law  in  their  efforts  or  pretenses  to  make  others 
obey  it,  is  a  most  pernicious  one.  What  they  cannot  do  by  keeping 
within  the  law  themselves,  the  law  does  not  require  or  suffer  them 
to  do  at  all.  It  is  not  for  them  to  try  to  be,  or  pretend  to  be,  stricter 
or  better  than  the  law,  or  to  resort  to  means  which  the  law  regards 
as  destructive  of  free  government,  and  does  not  permit.  The  law  can 
be  effectually  and  permanently  enforced  only  in  a  lawful,  orderly  and 
uniform  manner.  This  is  a  case  in  which  it  is  the  bounden  duty  of 
the  judiciary  to  speak  out  plainly,  after  the  manner  of  judges  in 
England  and  here  from  the  earliest  times.  In  a  free  government,  the 
courts  are  the  guardians  of  the  rights  and  liberties  of  the  people. 
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The  learned  counsel  for  the  defendant  concedes  that  the  acts  com- 
plained of  are  an  unlawful  trespass,  and  admits  that  the  limita- 
tions of  the  powers  of  the  police  are  correctiv  laid  down  by  this  court 
and  the  Court  of  Appeals  in  the  Glennon  Cfase,  37  Misc.  Rep.  1,  74 
N.  Y.  Supp.  794;  176  N.  Y.  45,  67  N.  E.  126;  and  in  the  Summers 
Case,  40  Misc.  Rep.  384,  82  N.  Y.  Supp.  297.  Invoking,  however, 
the  rule  of  equity  that  a  plaintiff  in  order  to  get  relief  must  come  into 
court  with  clean  hands,  he  claims  that  this  plaintiff's  hands  are 
not  clean,  for  which  he  cites  the  case  of  Weiss  v.  Herlihy,  23  App. 
Div.  608,  49  N.  Y.  Supp.  81.  The  decision  there  is  by  a  seriously 
divided  court,  and  is,  at  best,  it  seems  to  me,  unauthoritative  except  in 
a  case  exactly  the  same.  So  far  as  this  case  is  concerned,  the  plain- 
tiff's hands  are  clean;  and,  indeed,  nothing  is  proved  against  him 
outside  of  it.  But  if  he  were  a  man  of  bad  or  inferior  character,  he 
would  be  entitled  to  the  protection  of  the  laws  and  the  courts  in  his 
rights.  The  police  cannot  trample  on  people  on  any  such  ground  as 
that.  It  is  not  for  them  to  adjudge  any  man  to  be  good  or  bad,  but 
for  the  courts.  If  they  claim  that  this  plaintiff  is  a  criminal,  let  them 
bring  him  into  court  on  a  warrant  and  prosecute  him. 

The  motion  is  granted. 


(44  Misc.  Rep.  74.) 

SOUTHOLD  SAV.  BANK  v.  BOARD  OP  EDUCATION  OP  UNION  PHBE 
SCHOOL  DIST.  NO.  22  OF  TOWN  OP  HEMPSTEAD. 

(Supreme  Court,  Special  Term,  Suffolk  County.    June,  1904) 

1.  School  Dibtbictb— Action  on  Bonds— Pabties. 

In  an  action  against  a  school  district  to  recover  on  bonds  Issued  by  It 
the  fact  that  after  the  Issue  of  the  bonds  a  portion  of  the  district  was  cut 
off  and  annexed  to  the  city  of  New  York,  and  no  adjustment  of  the  bonded 
indebtedness  had  been  made  between  the  district  and  such  dty,  does  not 
compel  the  bondholder  to  make  the  city  a  party,  in  order  that  the  oontro- 
versy  between  It  and  the  school  district  may  be  determined. 

Action  by  the  Southold  Savings  Bank  against  the.  board  of  educa- 
tion of  Union  Free  School  District  No.  22  of  the  town  of  Hempstead. 
Motion  for  an  order  directing  the  city  of  New  York  to  be  made  a 
party  defendant.  Plaintiff  sued  to  recover  interest  on  certain  bonds 
issued  by  the  defendant.  A  portion  of  the  school  district  when  the 
bonds  were  issued  was  thereafter  cut  off,  and  made  a  part  of  the  city 
of  New  York.    Motion  denied. 

This  is  an  action  to  recover  various  sums  due  the  plaintiff  for  interest  on 
certain  bonds  Issued  by  the  defendant.  Subsequent  to  the  issue  of  the  bonds, 
by  the  passage  of  the  Greater  New  York  Charter  (Laws  1897,  c.  378),  a  portion 
of  the  school  district  as  it  had  existed  at  the  time  when  the  bonds  were  issued 
was  cut  off,  and  became  a  part  of  the  city  of  New  York.  No  adjustment  of 
the  bonded  Indebtedness  of  the  district  having  been  made  between  the  city  and 
the  district,  interest  was  not  paid  on  the  bonds,  and  this  action  was  brought 

Wyckoff ,  Statesir  &  Frost  (Edward  L.  Frost,  of  counsel),  for  the 
motion. 
Herbert  L.  Fordham,  opposed. 
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SMITH,  J.  In  my  opinion,  the  defendant  should  adjust  its  affairs 
with  the  city  of  New  York  without  making  the  plaintiff  a  party  to 
the  litigation.  I  think  the  court,  if  it  had  the  power,  should  not  delay 
the  plaintiff  in  the  collection  of  its  just  dues  by  compelling  it  to  await 
the  determination  of  a  controversy  for  the  origin  of  which  plaintiff 
was  not  at  all  responsible. 

Motion  denied. 


(44  Misc.  Rep.  44.) 

JACKSON  y.  JACKSON. 

(Supreme  Court,  Special  Term,  New  York  County.    June,  1904.) 

1.  Tbial— Pbbfkbence  on  Calendab—Administbatbiz— Defendant. 

Plaintiff  moved,  under  Code  Civ.  Proa  i  791,  subd.  6,  for  a  preference 
on  the  calendar  on  the  ground  that  an  administratrix  was  the  sole  party 
defendant  Defendant  opposed  the  motion  on  the  ground  that  no  copy  of 
the  pleadings  or  affidavit  was  annexed  to  the  notice,  reciting  why  the  ac- 
tion should  be  so  preferred.  Held,  that  as  defendant's  attorney  had  a 
copy  of  the  pleadings,  which  copy  was  handed  up  to  the  court  on  the  mo- 
tion, there  was  unquestionable  proof  before  the  court  that  an  adminis- 
tratrix was  the  sole  party  defendant,  authorizing  plaintiff  to  the  preference 
given  by  the  statute. 

2.  Same. 

The  statutory  preference  given  in  an  action  against  an  administratrix 
by  Code  Civ.  Proc.  §  791,  subd.  5,  will  not  be  denied  because  the  action  is 
for  an  amount  within  the  jurisdiction  of  the  Municipal  Court 

3.  Same— Special  Tebm. 

The  rule  of  the  Trial  Term  that  statutory  preference  given  by  Code 
Civ.  Proc.  §  791,  subd.  6,  in  an  action  against  an  administratrix,  shall  not 
be  granted  without  some  additional  reason,  does  not  apply  to  the  Special 
Term  calendar. 

Action  by  Henry  Jackson  against  Bertha  Jackson,  administratrix. 
Motion  for  preference  on  Special  Term  calendar.    Granted. 

Jacob  J.  Aronson,  for  the  motion. 
John  Bogart,  opposed. 

GILDERSLEEVE,  J.  The  plaintiff  served  a  notice  of  motion  for 
a  preference,  which  notice  stated  that  the  motion  was  made  on  the 
pleadings  and  all  papers  and  proceedings  in  the  action,  and  that  the 
claim  for  a  preference  was  based  upon  the  ground  that  an  administra- 
trix is  the  sole  party  defendant,  which  fact  entitles  plaintiff  to  a  pref- 
erence, under  section  791,  subd.  6,  of  the  Code.  The  defendant  op- 
poses the  motion  on  the  ground  that  no  copy  of  the  pleadings  or 
aflSdavit  was  annexed  to  the  notice,  "reciting  why  the  above-entitled 
action  should  be  preferred."  In  support  of  this  contention  the 
learned  counsel  for  defendant  cites  the  cases  of  Marando  v.  Gillespie 
Co.,  64  App.  Div.  488,  66  N.  Y.  Supp.  1027,  and  Ro!?erts  v.  Jenkins, 
52  App.  Div.  491,  65  N.  Y.  Supp.  385,  in  which  it  is  held  that  "the 
right  to  a  preference  upon  the  calendar  will  not  be  inferred  from  the 
simple  fact  that  the  title  of  the  action  indicates  that  the  plaintiff  [or 
defendant]  is  an  administrator."    It  appears  from  the  language  of  the 
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Opinion  in  each  of  these  cases  that  the  record  before  the  appelkte 
court  did  not  contain  the  pleadings,  or  anything  from  which  the 
court  was  able  to  determine  that  the  plaintiff  was  entitled  to  the 
preference  claimed.  In  the  case  at  bar  the  notice,  as  we  have  seen, 
stated  the  grounds  for  a  preference,  and  based  the  motion  upon 
the  pleadings,  of  which,  of  course,  defendant's  attorney  had  a  copy, 
and  of  which  a  copy  is  handed  up  to  the  court  on  this  motion.  There 
is  therefore  unquestionable  proof  before  the  court  that  an  admin- 
istratrix is  the  sole  party  defendant,  and  that  the  plaintiff  is  entitled 
to  have  the  cause  given  a  preference  under  section  791,  subd.  5,  of  the 
Code.  It  is  very  clear,  therefore,  that  the  authorities  of  Marando  v. 
Gillespie  and  Roberts  v.  Jenkins  do  not  apply  here. 

The  learned  counsel  for  the  defendant  further  objects  that  no  partic- 
ular reason  is  given  for  a  preference,  beyond  the  statutory  claim,  and 
in  support  of  this  objection  he  cites  the  Trial  Term  decisions  of  Eising 
V.  Young,  38  Misc.  Rep.  12,  76  N.  Y.  Supp.  698,  and  Davis  v.  Wester- 
velt,  38  Misc.  Rep.  13,  76  N.  Y.  Supp.  695,  where  it  was  held  that  the 
statutory  preference  given  by  section  791  of  the  Code  will  not  be 
permitted  to  advance  an  action  on  the  Trial  Term  calendar  of  the 
First  Department  over  issues  noticed  for  trial  at  prior  Trial  Terms, 
but  that,  to  secure  such  a  result,  some  additional  reason  must  ap- 
pear, and  that  such  action  is  otherwise  only  entitled  to  a  preference 
over  other  issues  of  the  same  term  as  that  for.  which  it  is  noticed. 
This  rule  applies  to  the  Trial  Term  practice,  but  it  has  at  present 
practically  little  application  to  the  practice  of  the  Special  Term,  for 
the  reason  that  the  same  state  of  facts  and  condition  of  affairs  do  not 
exist  with  reference  to  the  Trial  and  Special  Term  calendars  in  the 
First  Department,  inasmuch  as  the  latter  calendar  is  kept  up  to  date, 
while  the  former  is  much  behind  in  the  matter  of  the  disposition  of  ac- 
tions pending. 

Finally,  the  learned  counsel  for  defendant  alleges  that  this  action 
is  only  for  the  sum  of  $278,  and  should  have  been  brought  in  the 
Municipal  Court.  I  do  not  think,  however,  that  a  denial  of  a  mo- 
tion for  a  preference  should  be  based  solely  upon  this  ground. 

As  no  other  valid  reason  is  offered  for  a  denial  of  the  motion,  it 
follows  that  this  application  for  a  preference  should  be  granted.  An 
order  may  be  handed  up  granting  the  motion  for  June  22, 1904 

Motion  granted. 
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<44  Misc.  Rep.  23.) 

SHANDLBY  y.  LEVINB  et  ai 

(Sapreme  Court,  Special  Term,  New  York  Gonnty.    Jane,  1904.) 

1.  I^is  Pendbnb— Oanceixatioh. 

The  right  of  filing  a  Us  pendens  nnder  Code  Civ.  Proc  i  1670,  Is  an  abso- 
lute one,  not  resting  In  the  discretion  of  the  court ;  and,  having  been  prop- 
erly filed,  it  cannot  be  canceled,  except  pursuant  to  section  1674,  author- 
izing cancellation  on  settlement,  discontinuance,  or  abatement  of  the  action 
or  final  Judgment,  or  neglect  to  prosecute.. 

2.  Same. 

On  motion  to  cancel  a  notice  of  lis  pendens,  the  court  cannot  consider 
whether  the  action  can  be  maintained. 

Action  by  James  J.  Shandley  against  Israel  Levine  and  others. 
Motion  to  cancel  a  lis  pendens.    Denied. 

Ralph  Nathan,  for  motion. 
Thomas  E.  Rush,  opposed. 

GIEGERICH,  J.  The  action  is  brought  to  compel  the  defendants 
Levine  to  specifically  perform  an  agreement,  made  December  16, 
1903,  to  convey  the  real  estate  in  question.  The  complaint  further 
alleges  "that  thereafter  [that  is,  subsequent  to  December  16,  1903] 
the  defendants  Israel  Levine  and  Lena  Levine  [his  wife]  conveyed  to 
the  defendant  Esther  Berrent  the  premises  herein  described,  and  said 
Esther  Berrent  is  the  owner  of  the  record  title  of  said  premises  at 
this  time.*'  The  theory  of  the  motion,  as  appears  from  the  argument, 
is  that  the  filing  of  the  lis  pendens  was  absolutely  unwarranted,  since 
Israel  Levine  was  not  the  owner  of  the  property,  and  no  claim  is 
made  against  the  defendant  Berrent.  The  complaint  alleges,  how- 
ever, that  Israel  Levine  was  the  owner  of  the  property  on  the  date  of 
the  contract,  to  wit,  December  16,  1903 ;  and  it  is  noticeable  that  in 
the  moving  affidavit  the  defendant  Berrent  contents  herself  with  stat- 
ing that  title  vested  in  her  on  the  28th  day  of  January,  1904,  without 
saying  from  whom  she  obtained  the  property.  It  is  obvious  that  the 
action  is  of  the  character  specified  in  section  1670  of  the  Code  of  Civil 
Procedure,  and  that  the  plaintiff,  if  he  has  any  cause  of  action  at  all, 
was  within  his  rights  in  filing  the  lis  pendens.  The  circumstances 
under  which  a  lis  pendens,  when  once  filed,  can  be  canceled,  are  pre- 
scribed in  section  1674.  There  may  be  some  question  as  to  whether 
the  allegations  of  the  complaint  are  sufficient  to  affect  the  title  in  the 
hands  of  the  defendant  Berrent,  but  there  can  be  no  question,  if  the 
statements  in  the  opposing  affidavit  are  true,  that  facts  exist  which, 
if  properly  pleaded  and  proved  upon  the  trial,  will  impeach  her  title ; 
it  being  averred  in  such  affidavit  that  she  is  the  holder  of  the  record 
title  only  of  the  premises  in  question  by  conveyance  from  the  defend- 
ants Levine,  and  that  the  defendant  Israel  Levine  continues  to  be  the 
real  owner.    In  Mills  v.  Bliss,  55  N.  Y.  139,  it  was  said : 

'The  right  to  file  a  notice  of  lis  pendens  which  shall  be  constructive  notice 
to  subsequent  purchasers  or  incumbraoces  of  the  property  affected  thereby  is 


\  1.  See  Lis  Pendens,  vol.  33,  Cent  Dig.  S  83. 
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given  in  all  actions  affecting  the  title  to  real  property.  Code  [Voorhles*,  18G8] 
§  132.  This  is  an  absolute  right,  not  depending  on  the  discretion  of  the  court, 
and  a  notice  once  filed  In  a  proper  action  the  court  can  only  order  canceled 
when  the  action  shall  be  settled,  discontinued,  or  abated;  that  is,  the  court 
cannot  interfere  with  it,  or  derogate  from  its  efladency  as  a  notice  affecting 
subsequent  purchasers  or  incumbrances,  so  long  as  the  action  is  pending  and 
undetermined.  •  •  •  Whether  the  action  can  be  sustained  is  not  a 
question  to  be  passed  upon  on  this  appeal.  The  plaintiff  may  fail  to  prove 
the  facts  alleged,  or  the  court  may  hold  that  the  action  is  untenable  upon 
the  facts  stated.  •  •  •  The  questions  of  fact  as  well  as  of  law  must 
be  disposed  of  upon  the  trial  and  hearing  of  the  cause.  They  cannot  be 
determined  upon  an  interlocutory  motion.  That  the  action,  upon  the  theory 
upon  which  it  is  brought,  and  upon  the  complaint  as  framed,  does  affect  the 
title  to  real  property,  asserting,  as  it  does,  a  legal  and  equitable  right  to  a  lien 
thereon,  cannot  be  questioned ;  and,  upon  the  face  of  the  complaint,  the  notice 
of  lis  pendens  was  properly  filed." 

In  Brainerd  v.  White,  12  Abb.  N.  C.  407,  at  page  413,  the  court 
said : 

"In  this  present  case,  if  the  motion  had  been  granted,  it  would  have  been  in 
consequence  of  the  defendant  contending  that  the  plaintiff  had  not  legal  right 
to  have  the  real  estate  charged,  and  of  the  court  so  holding.  That  would  have 
been  a  determination  of  the  plaintiff's  cause  of  action  against  him.  If  at  the 
subsequent  stage  of  the  action  this  was  followed,  the  Issues  would  practicallj 
be  determined  upon  motion,  instead  of  upon  trial.  Or,  if  it  were  not  followed, 
the  action  might  be  sustained,  and  the  benefit  of  the  notice  gone.  The  matter 
cannot  be  heard  upon  motion.  Under  section  1670,  the  nature  of  the  judgment 
which  the  action  is  brought  to  recover  is  the  description  of  the  action  in  which 
a  notice  of  lis  pendens  may  be  filed,  and  not  the  validity  of  the  cause  of  action 
as  described  by  the  complaint." 

The  doctrine  of  the  above  cases  was  reaffirmed  in  the  more  recent 
case  of  Beman  v.  Todd,  124  N.  Y.  114,  26  N.  E.  326,  in  the  following 
language : 

"This  right  [of  filing  a  lis  pendens]  was  an  absolute  one,  not  resting  in  the 
discretion  of  the  court,  but  conferred  by  statute;  and,  having  been  properly 
filed,  it  cannot  be  canceled,  except  pursuant  to  section  1674  of  the  Code  of  Cifil 
Procedure." 

In  the  present  instance  there  may  be  some  question  as  to  whether 
the  complaint  is  sufficiently  complete  in  its  allegations  to  charge  the 
defendant  Berrent,  and  there  may  be  some  dispute  as  to  the  actual 
facts ;  but  since  the  theory  of  the  action  is  plainly  such  as  is  contem- 
plated by  section  1670,  and  the  lis  pendens  has  been  properly  filed, 
and  none  of  the  events  prescribed  in  section  1674,  namely,  settlement, 
discontinuance,  or  abatement  of  the  action,  or  final  judgment,  or 
neglect  to  prosecute,  has  occurred,  there  are  no  facts  which  would 
warrant  the  granting  of  the  relief  sought. 

Motion  denied,  with  $10  costs. 
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(97  App.  Div.  28.) 

In  re  TIGHE,  City  Magistrate. 

(Snpreme  Court,  Appellate  Diyislon,  Second  Department    July  28,  1904.) 

L  MuNiciPAi.  CoBPOBATioiv— Magistrate— Remotal  from  Office— Statute— 

CONSTBUCTION. 

In  a  proceeding  under  the  amended  city  charter  of  Greater  New  York 
(Laws  1901,  p.  599,  c.  466,  §  1401a),  providing  that  a  city  magistrate  may 
be  removed  for  cause,  a  magistrate  cannot  be  removed  on  charges  relat- 
ing to  decisions  made  by  him  where  there  is  nothing  to  indicate  that  his 
conduct  was  prompted  by  fraud,  corruption,  or  deliberate  Intent  to  violate 
the  law,  or  corrupt  bias,  though  it  appeared  that,  in  a  class  of  criminal 
cases  known  as  "policy  playing,"  more  persons  charged  with  that  offense 
were  discharged  by  him  than  were  committed  during  the  period  covered 
by  the  charges. 

2.  Baue. 

Under  the  amended  dty  charter  of  Greater  New  York  (Laws  1901,  p. 
599,  c.  466,  §  1401a),  providing  that  a  city  magistrate  may  be  removed  for 
cause,  in  a  proceedinig  to  reinove  a  magistrate  on  charges  relating  to  de- 
cisions made  by  him,  where  it  appears  that,  in  a  class  of  criminal  cases 
known  as  "policy  playing,"  the  magistrate  did  hold  to  bail  some  persons 
accused  of  that  crime,  it  cannot  be  said  that  the  magistrate's  offense  is 
one  of  such  continued  uniformity  of  conduct  as  would  justify  the  conielu- 
slon  that  the  magistrate  was  hostile  to  the  enforcement  of  laws  aimed  at 
that  form  of  gambling,  though  more  persons  charged  with  policy  playing 
were  discharged  by  him  than  were  committed  during  the  period  covered 
l^  the  charges. 

Proceeding  for  the  removal  of  James  G.  Tighe  from  the  office  of  city 
magistrate  of  the  city  of  New  York.  Heard  on  report  of  referee.  Dis- 
missed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

Albert  G.  McDonald  and  Charles  P.  Blaney,  for  petitioner. 
William  J.  Carr,  for  the  city  magistrate. 

HIRSCHBERG,  P.  J.  This  application  is  made  for  the  removal  of 
City  Magistrate  Tighe,  pursuant  to  the  provisions  of  section  1401a 
of  the  amended  city  charter  (chapter  466,  p.  699,  of  the  Laws  of  1901). 
That  section  provides  that  a  city  magistrate  may  be  removed  for  cause 
after  due  notice  and  an  opportunity  of  being  heard.  The  charges  which 
have  been  preferred  in  this  case  relate  chiefly  to  the  decisions  of  the 
magistrate  in  the  fall  of  1902  in  criminal  proceedings  pending  before 
him  wherein  he  discharged  certain  persons  who  were  accused  of  a  viola- 
tion of  sections  344a  and  344b  of  the  Penal  Code,  relating  to  policy 
gambling  and  the  possession  of  policy  slips,  etc.,  and  one  case  in  which 
the  charge  was  for  an  assault  committed  in  connection  with  an  arrest 
in  one  of  the  policy  cases.  The  proceedings  upon  the  accusation  against 
the  magistrate  were  referred  to  a  referee  to  take  proof  as  to  the  issues 
raised  by  the  petition  and  the  answering  papers,  and  to  report  the  evi- 
dence with  his  opinion;  and  the  referee  has  reported  to  the  effect  that 


Digitized  by 


Google 


720  89  NEW  YORK  SUPPLEMENT  (Sup.  Ct 

and  123  New  York  State  Reporter 

while  in  some  of  the  cases  there  seems  to  have  been  no  ground  on  which 
to  hold  the  defendants,  in  others  the  decisions  were  so  palpably  wrcMig 
as  to  indicate  an  extreme  bias  on  the  part  of  the  magistrate  in  this  class 
of  cases,  amounting  to  an  obstruction  of  the  due  administration  of  the 
law.  No  recommendation  accompanies  the  report,  and  we  are  called 
upon  to  determine  whether  the  facts  as  developed  upon  the  hearing 
are  sufficient  to  justify  or  require  the  removal  of  the  magistrate  for 
judicial  misconduct  or  incompetency.  To  determine  that  question  un- 
favorably to  the  magistrate,  we  must  find  something  more  than  mere 
persistency  in  error  of  judgment.  There  must  be  evidence  tending  to 
show  that  the  judicial  acts  complained  of  wer^  corrupt,  or  that  they 
were  inspired  by  an  intention  on  the  magistrate's  part  to  violate  the  law, 
or  at  least  that  there  was  such  a  persistent  and  apparently  intentional  dis- 
regard of  well-known  legal  rules  as  in  itself  to  amount  to  judicial  mis- 
conduct. See  Matter  of  Quigley  (Sup.)  32  N.  Y.  Supp.  828.  In  the 
Matter  of  Watson,  decided  by  the  former  General  Term,  in  this  depart- 
ment, in  February,  1895,  Brown,  P.  J.,  stated  (to  quote  the  language 
of  the  opinion)  "the  rule  which  we  think  must  govern  a  case  of  this 
character.  This  is  practically  an  impeachment  of  a  judicial  officer. 
We  are  here  to  try  him  upon  a  charge  of  official  misconduct.  We  can- 
not find  him  guilty  and  remove  him  simply  because  he  has  made  an  error 
in  judgment,  or  has  wrongly  decided  a  particular  case  before  him." 
Referring  to  that  case  in  Matter  of  Quigley,  supra.  Brown,  P.  J.,  said 
(page  829)  "that  the  court  thought  that  the  evidence  against  the  accused 
should  show  that  the  judicial  acts  were  corrupt,  or  that  there  was  in- 
tentional violation  of  the  laws  governing  a  magistrate,  or  that  there  was 
a  disregard  of  the  legal  rules  that  amounted  to  legal  misconduct"  Ap- 
plying that  rule  in  the  Quigley  Case,  the  court  removed  the  accused 
official  on  a  finding  that  he  was  guilty  of  "a  uniformity  of  conduct  going 
to  show  that  he  intended  to  violate  his  duty."  It  may  be  added  that  the 
rule  so  established  is  in  harmony  with  t»hat  adopted  in  the  Matter  of 
Vreeland  (Sup.)  2  N.  Y.  Supp.  38,  and  in  the  Matter  of  Patterson  (Sur.) 
15  N.  Y.  Supp.  963.  Also  in  the  recent  case  of  Matter  of  Baker  (Sup.) 
87  N.  Y.  Supp.  1022,  decided  by  the  Appellate  Division  in  the  First 
Department  in  April  of  this  year,  where  the  charge  against  the  magis- 
trate was  practically  the  same  as  in  this  instance,  Mr.  Justice  Ingraham, 
writing  for  the  unanimous  court,  said : 

"We  are  not  called  upon  on  this  application  to  express  an  opinion  upon  the 
correctness  of  the  magistrate's  ruling.  If  it  was  wrong,  it  was  an  error  of 
judgment ;  and,  in  the  absence  of  evidence  that  the  magistrate  did  not  fairly 
consider  the  testimony  before  him,  and  determine  the  questions  submitted  as 
he  thought  the  administration  of  justice  required,  there  is  no  basis  for  a 
charge  against  the  magistrate  which  would  justify  us  in  removing  him." 

The  charges  presented  against  Magistrate  Tighe  allege  that,  in  the 
decisions  made  by  him  which  are  the  subject  of  this  investigation,  he 
wrongfully  and  fraudulently  violated  his  oath  of  office.  In  addition  to 
this  express  charge  of  fraud  and  intentional  misconduct,  it  is  also  as- 
serted in  an  alternative  form  that  he,  either  through  ignorance  as  to 
the  law  governing  the  cases  in  question,  or  through  deliberate  intent, 
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willfully  misinterpreted  the  law.  The  learned  referee  acquits  the 
magistrate  of  the  charge  of  ignorance  or  incompetency,  and  the  finding 
of  bias,  construed  in  the  light  of  the  evidence  before  us,  is  not  equivalent 
to  a  finding  against  him  upon  the  other  charges.  Conceding  that  many, 
if  not  most,  of  the  decisions  in  question  were  wrong,  and  that  the  offend- 
ers should  have  been  held  by  the  magistrate  upon  the  proof  presented  to 
him,  there  is  nothing  to  indicate  that  his  conduct  in  discharging  them 
was  prompted  by  fraud,  corruption,  a  deliberate  intent  to  violate  the  law, 
or  a  conscious  and  corrupt  bias.  On  the  other  hand,  it  does  affirmatively 
appear  that  the  magistrate  did  hold  to  bail  several  persons  accused  of 
violations  of  sections  344a  and  344b  of  the  Penal  Code  during  the  period 
covered  by  these  charges ;  he  deeming  the  evidence  in  those  cases  suf- 
ficient to  establish  the  probability  of  their  guilt.  It  is  true  that  more 
persons  were  discharged  by  him  than  were  committed,  but  that  fact 
cannot  of  itself  be  regarded  as  conclusive  on,  the  question  of  either 
willful  intent  or  corrupt  or  improper  bias.  Nor  is  the  case,  as  yet,  one 
of  such  continued  uniformity  of  conduct  as  would  justify  the  conclusion 
that  the  magistrate  is  hostile  to  the  enforcement  of  salutary  laws  aimed 
at  the  exceptionally  mean  and  vicious  form  of  gambling  known  as 
"policy  playing."  On  the  contrary,  the  proof  is  entirely  consistent  with 
the  theory  that  the  magistrate  was  influenced  by  arguments  and  briefs 
of  counsel  to  the  adoption  of  an  honest,  if  mistaken,  belief  that  the 
evidence  against  the  accused  persons  was  in  fact  wholly  insufficient  in 
law,  in  which  belief  he  may  very  well  have  been  also  influenced  to 
some  extent  by  misapplied  or  at  least  misunderstood  decisions  of  trib- 
unals higher  than  his  own,  which  were  urged  upon  him  as  controlling. 
Under  the  circumstances,  we  deem  him  fully  entitled  to  every  possible 
favorable  inference,  and,  finding  nothing  which  establishes  intentional 
wrong  or  error  in  his  administration  of  the  law,  or,  indeed,  any  in- 
tentional or  corrupt  motive. or  bias  in  its  enforcement,  hold,  him  acquit- 
ted of  the  grave  charges  which  have  been  presented  against  him. 
The  charges  should  be  dismissed.  All  concur. 
89N.Y.S.-46 
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(44  MlflO.  Rep.  2a) 

GOFF  T.  CHARLIBR. 

(Supreme  Court,  Special  Term,  New  York  CJounty.    June,  1904.) 

1.  Abbest— Motion  to  Vacath— Delay. 

Code  Civ.  Proc.  S  572,  proTides  for  the  discharge  of  defendant  undo  ar- 
rest in  dYil  action  if  the  plaintiff  unreasonably  delays  the  trial  of  tbe 
action.  Held  to  mean  a  positive  act  in  the  way  of  obstructing  tbe  trial, 
and  not  a  mere  neglect  to  proceed. 

2.  Same. 

Where  neither  party  to  an  action  in  which  defendant  was  held  under 
an  order  of  arrest  filed  a  note  of  issue  or  served  notice  of  trial,  defoidant 
on  his  motion  to  vacate  the  order,  cannot  claim  that  plaintiff  has  unrea- 
sonably delayed  the  triaL 

Action  by  Henry  P.  Goff  against  EUe  S.  Charlier,  Motion  to  va- 
cate order  of  arrest.     Denied. 

George  W.  Sandford,  for  motion. 
John  Baptist  Marshall,  opposed. 

GIEGERICH,  J.  This  application  to  vacate  the  order  of  arrest 
of  the  defendant,  who  is  now  in  custody,  is  based  upon  two  grounds: 
First,  that  the  plaintiff  has  unreasonably  delayed  the  trial  of  the 
action;  and,  second,  upon  the  merits.  As  to  the  first  ground  of 
objection,  the  facts  are  as  follows :  The  order  of  arrest  was  issued 
on  the  22d  day  of  June,  1903.  The  summons  and  complaint  were 
served  on  the  defendant  on  the  13th  day  of  August,  1903,  and  the 
answer  was  served  on  the  2d  day  of  September  following.  The  order 
of  arrest  was  served  by  the  sheriff  on  the  19th  day  of  May,  1904,  and 
the  defendant  is  now  incarcerated.  The  plaintiff  has  never  filed  a 
note  of  issue,  nor  served  a  notice  of  trial.  Section  572  of  the  Code  of 
Civil  Procedure  provides  that  a  defendant  under  arrest  must,  upon 
his  application,  be  discharged  from  custody,  if  the  plaintiff  has  un- 
reasonably delayed  the  trial  of  the  action.  In  the  present  case  it 
may  be  that  there  has  been  unreasonable  neglect  to  prosecute  the 
action,  but  there  is  nothing  whatever  to  show  that  there  has  been 
any  affirmative  act  on  the  part  of  the  plaintiff  which  the  word  "delay/' 
as  used  in  the  section  referred  to,  was,  in  my  judgment,  intended  to 
import.  The  expression  "neglects  to  proceed"  is  a  familiar  one  in 
the  Code  of  Civil  Procedure,  and  exactly  descHbes  what  the  plaintiff 
did  in  this  case.  On  the  other  hand,  although  the  word  "delay,"  in 
its  ordinary  sense,  may  not  imply  any  positive  act  in  the  way  of  ob- 
struction, it  should,  I  think,  be  held,  in  the  section  referred  to,  to 
have  such  significance.  In  the  present  case  it  was  as  much  within 
the  power  of  the  defendant's  attorney  as  of  the  plaintiff's  to  serve  a 
notice  of  trial,  put  the  cause  on  the  calendar,  and  bring  it  on  for  trial; 
consequently  whatever  delay  has  taken  place  is  as  much  the  fault 
of  the  one  side  as  of  the  other.  In  my  opinion,  the  statute  did 
not  intend  to  permit  a  defendant  to  take  advantage  of  a  delay  which 
he  himself  had  consented  to  or  contributed  to.    I  have  not  been  able 
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to  find  any  case  directly  in  point,  but  in  Howell  v.  Taussig,  12  Civ. 
Proc.  R.  252,  254,  it  was  held  by  the  General  Term  of  this  department 
that  the  mere  fact  that  the  action  was  commenced  in  1883,  and  had 
not  been  tried  in  1887,  was  not  enough  to  prove  that  the  defendant 
had  unreasonably  delayed  the  trial;  that  being,  as  the  court  re- 
marked, "a  fact  to  be  affirmatively  established  in  support  of  the  ap- 
plication before  it  is  allowed  to  prove  successful."  Neither  do  I  think 
that  the  defendant  has  made  out  a  case  for  vacating  the  order  of 
arrest  upon  the  merits.  The  motion  should  therefore  be  denied, 
but  without  costs. 
Motion  denied,  without  costs. 


(44  Mlsa  Rep.  46.) 

GAUSE   v.   COMMONWEALTH  TRUST  CO.   OF   NEW   TORK. 

(Supreme  Court,  Special  Term,  New  York  County.    June,  1904.) 

1«  Contract— Action  fob  Breach— Suffiodcnct  of  Compi*aint. 

A  complaint  alleged  that  plaintiff  owned  stocks  and  bonds  of  a  ship- 
building company,  and  that  he  gave  a  corporation  organized  under  the 
banking  law  a  right  to  sell  the  same  within  one  year,  according  to  Its 
discretion,  such  corporation  agreeing  that  plaintiff  should  receive  for  the 
stock  a  named  sum  of  money;  that  thereafter  plaintiff  placed  the  stock 
at  the  disposal  of  the  banking  company,  and  repeatedly  tendered  it  to 
such  company,  but  the  year  passed  without  payment  of  the  amount  agreed 
upon.     Held  to  state  a  cause  of  action. 

2.  CoBPOBATioNS— Estoppel. 

Where  a  corporation  enters  Into  an  ultra  vires  contract.  It  is  estopped 
from  pleading  such  defense  in  an  action  for  breach  of  the  contract,  where  it 
has  been  fully  performed  by  the  plaintiff. 

S.  Conteact— Public  Policy. 

A  contract  whereby  a  banking  institution  agreed  to  sell  plaintiff's  stock 
within  a  year  for  a  certain  sum,  and  pay  such  sum  to  plaintiff,  is  not  void 
as  against  public  policy. 

4.  Same— Validity— Banking  Cobpobation. 

A  contract  whereby  a  banking  corporation  organized  under  the  banking 
law  agreed  to  sell  for  plaintiff  certain  corporate  stock  within  one  year,  for 
a  sum  named,  is  not  in  violation  of  Banking  Law  (Laws  1892,  p.  1911,  c. 
689)  §  159,  prohibiting  such  a  corporation  from  holding  stock  in  excess  of  10 
per  cent,  of  its  capital ;  the  contract  not  showing  that  the  stock  was  in- 
tended by  the  parties  to  constitute  part  of  the  capital  of  the  bank,  or  that 
it  was  intending,  or  that  plaintiff  knew  it  was  intending,  to  invest  any 
trust  funds  in  the  stock  so  to  be  sold. 

5b  Same— Defenses. 

In  an  action  against  a  banking  corporation  for  failure  to  sell  certain 
corporate  stock  of  plaintiff  within  a  year  for  a  fixed  sum,  which  sum  was 
to  be  paid  to  plaintiff,  a  defense  that  plaintiff  was  a  stockholder  in  a  third 
corporation ;  that  by  false  representations  he  sold  that  corporation  to  the 
company  whose  stock  the  bank  had  agreed  to  sell,  receiving  part  payment 
in  securitieB  of  that  company ;  and  that,  although  he  covenanted  that  the 
corporation  which  he  sold  should  be  free  from  debts  and  liens,  it  was  not 
so*  free — was  InsufiBcient  to  show  that  the  stock  which  he  placed  at  the 
disposal  of  the  defendant  was  fraudulently  acquired,  and  that  he  could 
not  make  a  marketable  title  thereto. 
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6w  SAinc—FBAT7i>— Title  Acquired. 

Where  plaintiff  acquired  certain  stock  in  fraud  of  his  vendor,  because 
of  false  representations  made  in  the  transaction  in  which  the  stock  was 
acquired,  though  it  was  good  ground  for  rescinding  such  transaction,  plain- 
tiff's title  to  the  stock  was  good,  so  far  as  a  tMrd  party  who  had  con- 
tracted for  the  same  was  concerned. 

7.  Sams— Defenses— Pleading. 

Where  plaintiff  sues  a  banking  corporation  for  failure  to  sell  certain 
Shares  of  stock  for  him  at  a  fixed  price  within  a  year,  as  agreed,  a  defense 
alleging  that  plaintiff  knowingly  falsely  represented  that  the  stock  was 
fully  paid  and  not  assessable,  and  that,  on  the  contrary,  the  holder  was 
liable  for  further  assessments,  by  reason  of  allegations  in  the  'third  and 
fourth  defenses  of  the  defendant,"  is  bad,  where  the  examination  of  those 
defenses  contains  nothing  to  show  that  the  stocks  were  not  fully  paid, 
and  do'  not  plead  the  statute  of  the  state  of  the  domicile  of  the  corpora- 
tion, showing  that  such  stodc  was  subject  to  assessment. 

&  8A]iK--CouNTEBOLAnc— Pleading. 

In  an  action  against  a  banking  corporation  for  breach  of  a  contract  to 
sell  stock  of  a  corporation  for  plaintiff  within  a  year  at  a  fixed  sum,  the 
counterclaim  alleged  a  contract  between  the  plaintiff  and  third  parties  for 
the  sale  of  certain  other  co^rate  stock,  and  alleged  that,  in  order  to  in- 
duce defendant  to  advance  plaintiff  the  cash  part  of  the  consideration, 
plaintiff  made  certain  false  representations  to  defendant,  and  that  in 
reliance  thereon,  it  paid  out  the  cash,  and  that  the  money  was  ''wholly 
lost  to  the  defendant."  Held,  that  the  counterclaim  was  demurrable,  aa 
no  facts  were  alleged  from  which  it  could  reasonably  be  inferred  that  the 
money  was  wholly  lost 

Action  by  Harry  T.  Gause  against  the  Commonwealth  Trust  Com- 
pany of  New  York.     Demurrers  to  complaint  sustained. 

Taylor,  Anderson  &  Seymour  (Howard  A.  Taylor,  of  counsel),  for 
plaintiff. 

Francis  S.  Hutchins  (C.  La  Rue  Munson^  of  counsel)^  for  defend- 
ant. 

LEVENTRITT,  J.  This  case  presents  for  consideration  four  de- 
murrers to  as  many  separate  defenses  in  the  answer,  and  a  fifth  de- 
murrer to  a  counterclaim. 

The  complaint  alleges  substantially  the  following  facts:  On  Au- 
gust 28, 1902,  the  plaintiff,  who  was  then  the  owner  of  certain  stocks 
and  bonds  of  the  United  States  Shipbuilding  Company,  entered  into 
an  agreement  in  writing  with  the  defendant  whereby  he  agreed  to, 
and  did,  put  the  stocks  and  bonds  at  the  disposal  of  the  defendant, 
giving  it  the  exclusive  right  to  sell  them  according  to  its  judgment 
and  discretion.  The  defendant  agreed  to  undertake  the  sale,  cove- 
nanting that  it  would  be  accomplished  on  or  before  August  25, 1903, 
and  that  the  plaintiff  would  receive  by  that  date  for  the  stocks  and 
bonds  a  stated  price,  which,  after  deducting  ordinary  brokerage  ex- 
penses, would  amount  to  $404,630.  The  plaintiff  at  once  placed  the 
securities  at  the  disposal  of  the  defendant,  and  refrained,  either  per- 
sonally or  through  agents,  from  making  any  effort  to  sell  them. 
The  securities  have  always  been,  and  now  are,  at  the  defendant's 
disposal,  ^beld  at  its  request  and  subject  to  its  order.    The  plaintiff 
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is  ready  and  willing  to  turn  them  over  to  the  defendant,  and  has 
made  repeated  tender.  August  25,  1903,  having  come  to  pass,  prior 
to  the  commencement  of  this  action,  without  payment  by  the  de- 
fendant, the  plaintiff  lays  his  damage  in  the  sum  of  $404,630,  for  which 
he  prays  recovery. 

To  this  complaint  the  defendant  interposes  five  separate  defenses 
and  a  counterclaim.  The  plaintiff  demurs  to  all,  with  the  exception 
of  the  defense  pleading  lack  of  authority  in  those  assuming  to  execute 
the  contract  on  behalf  of  the  defendant.  Before  taking  up  the  de- 
fenses and  the  counterclaim,  it  is  necessary  briefly  to  examine  the 
complaint,  as  the  defendant  invokes  the  rule  that  a  demurrer  searches 
the  record  to  condemn  the  first  defective  pleading.  Baxter  v.  Mc- 
Donnell, 154  N.  Y.  432,  436,  48  N.  E.  816.  The  defect  charged  is 
that  the  complaint,  in  assigning  the  breach,  does  not  negative  the 
covenant  declared  on.  As  I  read  the  complaint,  however,  the  de- 
fect is  nonexistent.  The  covenant  is  not  a  mere  undertaking  to  sell 
certain  securities,  and  that  a  sale  would  be  accomplished  by  a  certain 
time,  netting  a  certain  amount,  in  which  event  an  allegation  of 
breach  that  this  certain  amount  had  not  been  paid  would  not  follow 
or  be  governed  by  the  covenant.  Brown  v.  Stebbins,  4  Hill,  154. 
The  covenant,  as  I  take  it,  is  that  on  or  before  a  certain  date  the  plain- 
tiff should  receive  a  certain  sum  of  money,  and  the  assigned  breach  is 
that  that  date  has  passed,  and  the  money  has  not  been  paid.  I  am 
of  the  opinion  that  the  complaint  states  a  cause  of  action. 

The  first  defense  is  that  the  agreement  or  contract  sued  on  was 
ultra  vires;  that  the  defendant,  a  domestic  corporation  organized 
under  the  banking  law  (being  chapter  37  of  the  General  Laws),  had 
no  right  or  power  to  enter  into  the  contract  set  out  in  the  com- 
plaint; and  that  any  acts  done  or  benefits  claimed  by  the  plaintiff 
are  ineffectual  and  not  binding  on  the  defendant.  To  this  defense 
the  plaintiff  demurs  for  insufficiency.  I  am  of  the  opinion  that  the 
demurrer  is  well  taken.  The  cautiously  pleaded  contract  does  not, 
so  far  as  disclosed,  appear  to  be  illegal,  immoral,  or  against  public  pol- 
icy ;  and,  though  it  be  ultra  vires  in  the  strict  sense  of  that  term  (that 
is  to  say,  beyond  the  enumerated  or  reasonably  implied  powers  of 
the  corporation),  the  latter  is  estopped  from  pleading  the  defense, 
because  the  contract  has  been  fully  executed  by  the  plaintiff.  What- 
ever may  be  the  rule  in  other  jurisdictions,  it  must  be  taken  as 
settled  in  this  state,  through  a  long  line  of  decisions,  from  Bissell  v. 
M.  S.  &  N.  I.  R.  R.  Cos.,  22  N.  Y.  258,  to  Vought  v.  Eastern  Building 
&  Loan  Ass  n  of  Syracuse,  172  N.  Y.  508,  65  N.  E.  496,  92  Am.  St. 
Rep.  761,  that  "while  a  contract  remains  unexecuted  upon  both  sides 
a  corporation  is  not  estopped  to  say  in  its  defense  that  it  had  not  the 
power  to  make  the  contract  sought  to  be  enforced,  yet,  when  it  be- 
comes executed  by  the  other  party,  it  is  estopped  from  asserting  its 
own  wrong,  and  cannot  be  excused  from  payment  upon  the  plea 
that  the  contract  was  beyond  its  power."  172  N.  Y.  518,  65  N.  E. 
498,  92  Am.  St.  Rep.  761.  "It  is  now  very  well  settled  that  a  corpora- 
tion cannot  avail  itself  of  the  defense  of  ultra  vires  when  the  contract 
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has  been,  in  good  faith,  fully  performed  by  the  other  party,  and  the 
corporation  has  had  the  full  benefit  of  the  performance  and  of  the 
contract."  Whitney  Arms  Co.  v.  Barlow,  63  N.  Y.  62,  70,  20  Am. 
Rep.  604. 

The  contract  which  the  plaintiff  has  pleaded,  he  certainly  has  fully 
executed.  What  the  defendant  sought  to  obtain  under  the  contract, 
it  has  secured.  Whether  or  not  it  availed  itself  of  its  privilege  is,  on 
the  facts,  no  concern  of  the  plaintiff.  The  plaintiff  performed.  He 
placed  the  stocks  and  bonds  at  the  entire  disposal  of  the  defendant; 
he  exercised  no  acts  of  ownership ;  he  was  ready  to  turn  them  over 
to  the  defendant  on  demand  pursuant  to  his  contract.  He  deprived 
himself  of  any  opportunity  to  make  other  disposition  of  his  holdings 
during  the  term.  Even  though  the  securities  still  remain  in  his  hands 
as  a  result  of  the  defendant's  default,  yet  nevertheless  the  contract  in 
relation  to  these  securities  has  been  as  fully  executed  by  the  plaintiff 
as  it  was  in  his  power  to  do.  Being  fully  executed,  it  becomes  imma- 
terial whether  the  contract  was  ultra  vires  or  not,  under  the  authori- 
ties cited,  unless,  in  addition  to  being  ultra  vires,  it  was  either  mala 
in  se,  mala  prohibita,  or  against  declared  public  policy.  It  needs  no 
argument  to  show  that  it  was  not  mala  in  se.  The  contract  involves 
no  moral  turpitude.  Nor  does  the  contract,  as  pleaded,  violate  public 
policy.  It  cannot  be  said  to  be  a  wagering  contract,  which  a  cor- 
poration having  banking  or  trust  company  powers  should  not  be  per- 
mitted, in  law,  to  make.  Is  it  mala  prohibita  ?  It  is  not  mala  pro- 
hibita in  the  sense  now  under  discussion,  under  section  10  of  the  gen- 
eral corporation  law  (Laws  1892,  p.  1804,  c.  687),  which  declares  that 
"no  corporation  shall  possess  or  exercise  any  corporate  powers  not 
given  by  law."  That  is  a  mere  general  provision  relating  to  ultra 
vires  in  its  restricted  and  correct  sense,  violations  of  which  may  give 
the  state  a  right  to  proceed  against  the  corporation,  or  the  stock- 
holders and  corporators  the  right  to  restrain  the  application  of  cor- 
porate funds  to  foreign  purposes.  It  has  no  bearing  on  a  suit 
brought  by  a  private  individual  on  an  executed  contract.  But  "a 
corporation  cannot  enter  into  or  bind  itself  by  a  contract  which  is 
expressly  prohibited  by  its  charter  or  by  statute,  and,  in  the  applica- 
tion of  this  principle,  it  is  immaterial  that  the  contract,  except  for  the 
prohibition,  would  be  lawful.  No  one  is  permitted  to  justify  an  act 
which  the  Legislature,  within  its  constitutional  power,  has  declared 
shall  not  be  performed."  Bath  Gaslight  Co.  v.  Claffy,  151  N.  Y.  24, 
30,  31,  45  N.  E.  390,  36  L.  R.  A.  664.  Is  the  contract  mala  prohibita 
in  this  sense?  The  defendant  invokes  section  159  of  the  banking 
law  (Laws  1892,  p.  1911,  c.  689),  which  provides  as  follows : 

"The  capital  of  every  such  corporation  shaU  be  invested  in  bonds  and  mort- 
gages on  unencumbered  real  property  in  this  state,  worth  at  least  double  the 
amount  loaned  thereon,  or  In  the  stocks  or  bonds  of  this  state  or  of  the  United 
States,  or  of  any  county  or  incorporated  city  of  this  state  duly  authorized  by 
law  to  be  issued.  The  moneys  received  by  any  such  corporation  In  trust  may 
be  invested  in  its  discretion  in  the  securities  of  the  same  kind  in  which  its 
capital  is  required  to  be  invested,  or  in  the  stock  or  bonds  of  any  state  of 
the  United  States,  or  in  such  real  or  personal  securitieB  as  it  may  deem 
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proper.  No  9uoh  corporation  shaU  hold  stock  in  any  private  corporation  to 
an  amount  in  ewcess  of  ten  per  cent,  of  the  capital  of  the  corporation  holding 
mch  8to(^" 

The  italicized  portion  is  the  part  of  the  statute  particularly  invoked 
by  the  defendant.  I  do  not  think  this  section  makes  the  contract  mala 
prohibita  in  the  sense  now  under  discussion.  Its  violation  may  give 
the  same  rights  as  violations  under  section  10  of  the  general  cor- 
poration law,  supra,  but  I  do  not  take  it  to  be  that  specific  prohibi- 
tion which  renders  a  contract,  executory  or  executed,  unenforceable. 
See  Taylor,  Priv.  Corp.  (6th  Ed.)  §  301. 

But  beyond  this,  I  am  inclined  to  agree  with  the  argument  of  the 
counsel  for  the  plaintiff  that  nothing  in  the  contract  shows  that  the 
securities  were  intended  by  the  parties  to  constitute  part  of  the  cap- 
ital of  the  defendant,  or  that  the  defendant  was  intending,  or  that 
the  plaintiff  knew  it  was  intending,  to  invest  any  trust  funds  in  the 
stock  of  the  United  States  Shipbuilding  Company.  Further,  it  no- 
where appears  what  the  capital  of  the  defendant  is,  or  what  the  plain- 
tiff knew  about  it.  On  the  pleaded  facts,  I  am  unable  to  say  that  the 
contract  was  in  violation  of  any  such  specific  statutory  prohibition, 
under  the  authorities,  or  that  the  plaintiff  was  properly  chargeable 
with  the  knowledge  of  any  such  specific  vice  or  defect  in  the  contract. 
The  demurrer  to  this  defense  should  be  sustained. 

The  second  defense,  which  pleads  lack  of  authority  in  those  who 
engaged  to  execute  the  contract  in  question  on  behalf  of  the  de- 
fendant, IS  not  attacked. 

The  third  and  fourth  defenses,  to  each  of  which  demurrers  are  in- 
terposed, may  be  conveniently  considered  together.  The  gist  of 
these  defenses  is  that  the  defendant  denies  that  the  plaintiff  was 
the  lawful  owner  of  the  securities  set  out  in  the  complaint,  by  averring 
that  they  were  fraudulently  received  by  him,  and  that  he  did  not  have, 
and  could  not  make,  a  marketable  title.  Substantially,  these  facts 
are  set  forth :  The  plaintiff  was  a  director  and  a  large  or  controlling 
stockholder  in  a  Delaware  corporation — the  Harlan  &  HoUingsworth 
Company — and  had  full  knowledge  of  its  business,  its  contracts,  its 
physical  and  financial  condition.  The  entire  stock  and  property  of 
this  company  were  sold  to  the  United  States  Shipbuilding  Company 
for  a  consideration  consisting  partly  of  cash  and  partly  of  securities 
of  the  shipbuilding  company.  The  amount  of  cash  and  securities  re- 
ceived by  the  plaintiff  is  set  out,  and  it  is  then  alleged  that  the  plain- 
tiff induced  the  payment  of  the  cash  and  the  issuance  of  the  securi- 
ties by  false  or  fraudulent  representations  made,  or  authorized  by  him 
to  be  made,  to  the  shipbuilding  company.  The  alleged  fraudulent 
representations  are  then  set  forth  in  detail,  and  it  is  thereupon  aver- 
red that  the  securities  "were  fraudulently  received  by  the  plaintiff, 
and  he  did  not  have  and  could  not  make,  a  good  or  marketable  title 
thereto."  The  fourth  separate  defense  alleges,  in  addition,  that,  when 
the  sale  of  the  capital  stock  and  property  of  the  Harlan  &  HoUings- 
worth Company  was  made  to  the  shipbuilding  company,  it  was  cove- 
nanted by  the  plaintiff  that  the  former  company  should  be  free  from 
debt,  except  current  liabilities,  and  that  its  property  should  be  free 
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of  liens,  except  a  certain  stated  amount,  which  was  to  be  paid 
out  of  surplus  earnings.  It  is  alleged  that  when  the  sale  was  con- 
summated the  company  was  not  free  from  debt ;  that  the  stated  liens 
had  not  been  paid  out  of  surplus  earnings,  there  being  none;  and 
that,  by  reason  of  the  failure  of  the  plaintiff  to  keep  his  covenants,  he 
did  not  have,  and  could  not  make,  a  good  and  marketable  title  to 
the  securities  he  placed  at  the  disposal  of  the  defendant.  It  is  diffi- 
cult to  see  how  the  matter  pleaded  in  either  of  these  defenses  is  suffi- 
cient in  law.  So  far  as  the  sale  of  the  Harlan  &  Hollingsworth  stock 
and  property  was  concerned,  no  contract  relation  existed  between  the 
plaintiff  and  the  defendant.  So  far  as  alleged  in  these  defenses,  no 
false  representations  were  made  to  it;  no  covenants  were  entered 
into  with  it.  The  defenses  necessarily  rest  solely  on  the  allegations 
that,  by  reason  of  the  premises,  the  plaintiff's  title  to  the  securities 
set  forth  in  the  complaint  was  fraudulent,  unmarketable,  and  not 
good.  But  this  is  a  mere  conclusion  of  law,  and,  on  the  facts  plead- 
ed, constitutes  no  defense.  The  plaintiff's  stocks  whether  obtained 
fraudulently  or  not,  were  marketable.  His  title  may  have  been 
a  defeasible  title — that  is  the  shipbuilding  company  might  have  re- 
scinded ;  but,  until  that  had  been  done,  the  plaintiff's  title  was  good, 
so  far  as  the  defendant  was  concerned.  His  title  to  the  securities  was 
not  void,  but  merely  voidable  at  the  election  of  tl\e  shipbuilding 
company.  The  defendant  fails  to  show  title  in  a  third  person,  or 
ouster  during  the  period  that  it  was  called  upon  to  perform  its  con- 
tract, or  that  it  has  been  compelled  to  pay  the  true  owner  the  value 
of  the  securities.  The  defenses  rest  solely  on  a  contingent  defeasibility 
of  title,  which  has  not  become  actual.  Under  the  authorities,  the  matter 
pleaded  does  not  constitute  a  defense  (McGiffin  v.  Baird,  62  N.  Y.  329 ; 
O'Brien  v.  Jones,  91  N.  Y.  193;  Akin  v.  Meeker,  78  Hun,  387, 
29  N.  Y.  Supp.  132),  and  each  of  the  demurrers  must  be  sustained. 

The  fifth  separate  defense,  repeating  the  allegations  of  the  two 
previous  defenses,  alleges  that  when  the  contract  in  suit  was  executed 
the  plaintiff  represented  that  the  preferred  and  common  stocks  of  the 
shipbuilding  company  were  full-paid  and  nonassessable,  when  in  fact, 
and  to  his  knowledge,  on  account  of  the  misrepresentations  and  un- 
kept  covenants  set  forth  in  the  prior  defenses,  the  stocks  were  liable 
to  further  assessments  in  the  hands  of  the  holders.  Waiving  the  de- 
fect in  the  plea  of  the  false  representations  (Lefler  v.  Field,  62  N.  Y. 
621),  I  am  of  the  opinion  that  it  does  not  appear  that  the  representa- 
tion was  false.  The  allegation  that  the  stock  is  not  full-paid  is  not 
made  as  an  allegation  of  fact,  but  as  a  conclusion  of  law,  deducible 
from  the  facts  set  out  in  the  third  and  fourth  defenses.  It  is  averred 
that  the  stocks  were  not  full-paid,  and  that  the  holder  "was  liable  for 
further  assessments  *  *  *  by  reason  of  the  allegations  in  the 
foregoing  third  and  fourth  defenses  of  the  defendant."  Obviously,  if 
there  is  nothing  in  these  defenses  to  show  the  representation  false, 
i.  e.,  that  the  stocks  were  not  full-paid,  the  fifth  defense  is  bad. 
The  third  and  fourth  defenses  state  that  the  United  States  Ship- 
building Company  is  a  New  Jersey  corporation,  but  nowhere  is  the 
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New  Jersey  statute  set  forth  under  which  the  stocks  in  question  would 
be  declared  to  be  not  fully  paid,  and  therefore  assessable.  Whether 
or  not  the  stocks  are  subject  to  further  assessment  is  determinable 
by  the  laws  of  the  domicile  of  the  corporation.  These  laws  do  not 
appear.  On  the  trial  an  ofEer  of  proof  of  the  laws  would  be  properly 
met  by  the  objection  that  they  had  not  been  pleaded,  and  the  proof 
would,  in  the  absence  of  amendment,  have  to  be  excluded.  The 
point  being  now  raised  on  demurrer  must  be  held  equally  good.  I 
am  therefore  of  the  opinion  that  this  demurrer  should  be  Ukewise 
sustained. 

I  come  now  to  the  counterclaim.  Here  the  defendant  alleges  that 
the  plaintiff  was  a  large  or  controlling  stockholder  and  a  director  in  the 
Harlan  &  Hollingsworth  Company,  with  full  knowledge  of  its  Business, 
property,  and  financial  condition.  On  June  17,  1902,  the  plaintiff,  with 
the  other  stockholders  of  the  Harlan  &  Hollingsworth  Company,  en- 
tered into  an  agreement  "to  sell  to  one  Lewis  Nixon  or  to  one  John  W. 
Young  or  to  some  other  person  or  to  some  firm  or  corporation"  all  the 
property  and  capital  stock  of  the  Harlan  &  Hollingsworth  Company 
for  the  consideration  of  $800,000  cash,  $600,000  of  the  bonds,  and 
$400,000  each  of  the  preferred  and  common  stocks  of  the  United  States 
Shipbuilding  Company ;  the  intention  being  to  convey  all  the  said  prop- 
erty and  capital  stock  to  the  United  States  Shipbuilding  Company. 
Pursuant  to  that  agreement,  the  property  and  capital  stock  of  the 
Harlan  &  Hollingsworth  Company  were  conveyed  and  assigned  to  the 
United  States  Shipbuilding  Company,  and  the  consideration  paid  to 
the  stockholders  of  the  Harlan  &  HoUingsworth  Company,  of  which 
consideration  the  plaintiff  received  in  cash  $384,000,  and  $240,000  of 
the  bonds  and  $191,600  each  of  the  preferred  and  common  stocks  of 
the  United  States  Shipbuilding  Company.  "In  order  to  secure  the 
payment  of  said  sum  of  eight  hundred  thousand  dollars  to  the  stock- 
holders of  the  Harlan  and  Hollingsworth  Company,  the  plaintiff  made 
or  authorized  or  caused  to  be  made  to  the  defendant  false  representa- 
tions" as  to  the  Harlan  &  Hollingsworth  Company;  being  the  same 
representations  as  are  recited  in  the  third  separate  defense.  These  rep- 
resentations were  known  by  the  plaintiflf  to  be  false,  and  made  with 
intent  to  influence  the  defendant.  The  defendant,  believing  them  to  be 
true,  and  relying  thereon,  "and  for  the  purpose  of  assisting  the  said 
Lewis  Nixon  or  John  W.  Young  and  the  said  United  States  Shipbuild- 
ing Company  to  carry  out  the  agreement,  *  *  *  paid  to  the  plain- 
tiff" and  the  other  stockholders  of  the  Harlan  &  Hollingsworth  Com- 
pany "the  sum  of  eight  hundred  thousand  dollars,  *  *  *  which 
said  sum,  *  *  *  by  reason  of  the  false  representations  of  the  plain- 
tiff hereinbefore  recited,  has  been  wholly  lost  to  the  defendant."  The 
plaintiff  claims  that  the  counterclaim  fails  to  state  a  cause  of  action, 
and  that,  even  if  it  does,  it  is  not  within  section  501  of  the  Code  of  Civil 
Procedure.  While  I  am  of  the  opinion  that  the  latter  objection  is 
unsound  (Siebrecht  v.  Siegel-Cooper  Co.,  38  App.  Div.  649,  56  N.  Y. 
Supp.  425 ;  Rothschild  v.  Mack,  115  N.  Y.  1,  21  N.  E.  726),  I  must 
hold  that,  in  its  present  form,  the  counterclaim  fails  to  state  a  cause 
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of  action.  Reduced  to  lowest  terms,  the  defendant  alleges  a  consum- 
mated contract  between  the  plaintiff  and  others  and  Nixon  or  others 
by  which  the  Harlan  &  HoUingsworth  properties  were  to  be  sold.  In 
order  to  induce  the  defendant  to  advance  the  cash  part  of  the  consider- 
ation for  the  plaintiff's  contract  with  Nixon  or  others,  the  plaintiff 
made  false  representations  to  the  defendant,  which,  relying  thereon, 
paid  out  the  cash  to  assist  Nixon,  or  the  others,  with  the  result  that  the 
money  was  "wholly  lost."  The  vice  here  is  that  it  does  not  appear  how 
the  money  was  wholly  lost.  The  plaintiff  made  no  contract  with  the 
defendant.  The  latter's  claim  is  purely  for  a  tort.  Being  an  action 
for  tort — for  deceit,  to  be  more  specific — there  must  be  facts  from  which 
the  reasonable  inference  is  deducible  that  the  $800,000  was  wholly  lost 
to  the  defendant.  Nothing  in  the  facts  shows  this  loss.  The  defend- 
ant may  have  ample  security  from  Nixon  or  the  others.  The  contract 
which  is  made  to  assist  Nixon  or  the  others  may  be  still  in  force.  The 
mere  fact  that  advances  were  made  to  a  third  party  on  the  plaintiff's 
false  representations  does  not  per  se  establish  loss  in  any  amount  to 
the  defendant.  What  was  the  undertaking  of  the  third  party  in  return 
for  the  advances  made  to  him  ?  Did  he  not  obligate  himself  to  make 
repayment  to  the  defendant?  If  he  did,  has  the  debt  matured,  or  has 
the  security  proved  inadequate  ?  What  is  there  on  the  face  of  the  an- 
swer to  show  loss,  except  the  statement  of  a  legal  conclusion?  A 
different  question  would  be  presented,  had  there  been  a  contract  rela- 
tion between  the  parties  to  this  suit.  But  the  defendant's  cause  of 
action  sounds  solely  in  tort.  While  he  may  waive  the  tort  and  sue 
in  assumpsit,  so  as  to  make  this  a  pleadable  counterclaim,  yet  the  founda- 
tion of  his  action  against  the  plaintiff  remains  the  deceit;  and,  so  far 
as  that  cause  of  action  is  concerned,  the  defendant  fails  to  show  by 
proper  facts  that  it  has  sustained  damage  or  injury.  I  am  therefore 
of  the  opinion  that  each  demurrer  is  well  taken,  and  that  each  should 
be  sustained.  Leave  will  be  given  to  plead  over  on  pa)mient  of  costs. 
Demurrers  sustained;  leave  to  plead  over  on  payment  of  costs. 


Digitized  by 


Google 


Sur.  Ct.)  IN  BE  sender's  estate.  .731 

(44  Misc.  Rep.  79.) 

In  re  BENDER'S  ESTATE. 

(Surrogate's  Ck)urt  New  Tork  CJounty.    June,  1904.) 

1.  Well— Constbtjction—Tbust  Fund. 

A  will  created  a  trust  in  real  estate,  the  Income  to  be  paid  to  the  five 
children  of  testatrix  during  the  lives  of  L.  and  H.,  with  remainder  in  one- 
fifth  of  the  trust  fund  to  the  heirs  of  each,  with  a  provision  that,  on  the 
death  of  any  child  during  the  trust,  his  share  of  the  income  should  pass 
to  his  surviving  "lawful  children."  Held,  that  where  H.  died,  leaving  a 
child,  who  also  died,  leaving  children,  such  children  were  entitled  during 
the  trust  to  one-fifth  of  the  Income. 

In  the  matter  of  the  estate  of  Fredericka  Bender.  Objection  to  ac- 
counts presented  by  trustee  on  settlement    Objections  overruled. 

Joseph  F.  Stier,  for  trustee. 
Robert  L.  Wensley,  for  guardian* 
H.  Aplington,  for  contestants. 

THOMAS,  S. .  The  trust  created  by  the  testatrix  was  limited  as  to 
its  continuance  to  the  lives  of  Louisa  DefFaa  and  Henry  Bender,  two 
of  her  five  children.  So  long  as  they,  or  either  of  them,  lived,  the 
trustees  were  to  "divide  and  pay  over"  the  residue  of  the  rents  after 
the  payment  of  certain  specified  charges  and  expenses  to  her  five  chil- 
dren, of  whom  Henry  was  one.  Henry  died  Aurast  13,  1899,  leav- 
ing a  daughter,  Christina  Buhler,  him  surviving.  The  sentence  in  the 
trust  provision  of  the  will  then  applicable  was : 

*'In  case  either  of  my  said  children  shall  die  during  the  continuance  of  this 
trust,  then  I  give  his  or  her  share  of  the  net  Income  of  my  estate  to  his  or 
her  lawful  children,  him  or  her  surviving." 

Treating  the  word  "children"  in  its  primary  sense,  Christina  Buhler 
hecame  on  the  death  of  her  father,  Henry  Bender,  the  owner  of  one- 
fifth  of  the  net  income  of  the  trusty  property,  to  have  and  to  hold  the 
same  for  the  residue  of  the  trust  period,  since  no  other  limitation  is 
placed  on  her  right  of  enjoyment,  and  on  her  death  this  interest  passed 
to  her  children  as  her  heirs  at  law,  the  entire  trust  property  being  real 
estate.  Still  treating  the  word  "children"  in  its  primary  sense,  and 
reading  into  the  will  an  intent  not  expressed,  to  limit  the  gift  of  income 
to  the  child  of  Henry  Bender  for  her  life  only,  the  share  of  Henry 
Bender  in  the  trust  income,  for  the  period  after  the  death  of  his 
daughter  until  the  expiration  of  the  trust  term,  is  undisposed  of  by  the 
will.  If  this  is  so,  such  income  belongs  to  the  persons  presumptively 
entitled  to  the  next  eventual  estate.  Real  Property  Law  (Laws  1896,  p. 
568,  c.  647)  §  53,  1  Rev.  St.  p.  726,  pt.  2,  c.  1,  tit.  2,  §  40.  These  per- 
sons are  the  children  of  Christina  Buhler,  who  are  the  heirs  of  Henry 
Bender,  and  are,  as  such,  by  the  terms  of  the  will,  to  take  one-fifth 
of  the  corpus  of  the  trust  property  ajt  the  end  of  the  trust  term.  The 
intention  of  the  testatrix  was  to  make  a  complete  disposition  of  her  es- 
tate, and  not  to  be  intestate  as  to  any  part  of  it.  She  also  intended  that 
the  descendants  of  her  son  Henry  should  stand  in  his  place,  and  tike 
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his  interest  in  her  estate,  both  during  and  at  the  end  of  the  trust  term. 
If  necessary  to  effectuate  this  intention,  the  word  "children"  should  be 
read  as  meaning  "descendants."  Each  of  these  lines  of  reasoning  will 
lead  to  the  same  result,  and  will  give  to  the  infant  grandchildren  of 
Henry  Bender  the  right  to  one-fifth  of  the  income.  In  an  accounting 
for  income,  since  the  death  of  Mrs.  Buhler,  a  decree  was  made,  without 
objection,  affirming  this  right.  Without  resting  this  decision  on  the 
binding  character  of  that  decree  on  the  precise  issue  now  raised,  I  will 
follow  the  principle  on  which  it  rests,  and  will  overrule  the  objection 
to  the  items  of  payment  to  the  Buhler  infants  contained  in  the  account 

The  will  contains  an  express  direction  for  the  payment  of  commis- 
sions and  expenses  for  collecting  rents,  and  the  objections  to  the  items 
of  payment  for  that  purpose  are  overruled. 

Decreed  accordingly. 


(44  Misc.  Rep.  81.) 

RATNBS  T.  BLOOM. 

(Kings  County  Court    June,  1904.)    - 

1.  CoTJNTT  CouBT—JuBiSDicTioN— Action  against  Nonbesident. 

Code  Civ.  Proc.  §  2934,  provides  that,  on  issue  joined  before  a  Justice  in 
any  of  the  towns  in  the  county  of  Kings,  in  which  the  Judgment  demanded 
exceeds  $100,  the  defendant  may  apply  for  an  order  removing  the  action 
to  the  County  Court  of  the  county  of  Kings.  Const  art  6,  S  14,  provides 
that  "County  Courts  shall  have  the  powers  and  Jurisdiction  they  now 
possess."  Held,  that  the  County  Court  of  Kings  county  has  Jurisdiction 
of  an  action  in  a  Municipal  Court  of  the  city  of  New  York,  in  the  borongh 
of  Brooklyn,  against  a  nonresident  of  Kings  county,  removed  by  defend- 
ant to  the  County  Court,  where  the  Municipal  Court  had  JurisdictioxL 

Action  by  Harry  C.  Raynes  against  Samuel  Bloom.  Verdict  for 
plaintiff.     Motion  for  new  trial  denied. 

F.  P.  Htmniwell  and  Jacob  Levy,  for  plaintiff. 
Einstein,  Townsend  &  Guiterman,  for  defendant. 

CRANE,  J.  This  action  was  brought  in  the  Municipal  Court  in 
the  borough  of  Brooklyn  to  recover  the  sum  of  $500,  brokerage  com- 
mission ;  and,  upon  the  application  of  the  defendant,  under  the  Mu- 
nicipal Court  act,  an  order  was  made  removing  the  case  into  this 
court.  Upon  the  trial  it  appeared  that  the  cause  of  action  arose  in 
the  borough  of  Manhattan,  and  it  affirmatively  appeared,  and  is  be- 
yond dispute,  that  the  defendant  resided  in  the  borough  of  Man- 
hattan, and  never  within  the  county  of  Kings.  By  the  answer  in 
the  County  Court  and  upon  the  trial  the  objection  was  raised  that 
the  County  Court  had  no  jurisdiction,  because  the  defendant  was 
a  nonresident  of  the  county;  and,  a  verdict  having  been  rendered 
for  the  plaintiff,  the  defendant  moves  for  a  new  trial  on  this  ground. 
It  is  claimed  by  the  plaintiff  that  the  want  of  jurisdiction  has  been 
waived  by  the  removal  of  the  case  into  the  County  Court  by  the 
defendant,  and  that,  as  the  Municipal  Court  had  jurisdiction  in  the 
first  instance,  so  has  this  court.    It  is  insisted  that  the  case  of  Vogel 


Digitized  by 


Google 


County  Ct.)  raynes  v.  bloom.  733 

V.  Banks,  60  App.  Div.  459,  70  N.  Y.  Supp.  1010,  has  settled  this 
question,  and  that  this  court  should  be  bound  by  that  decision. 

If  this  court  has  not  jurisdiction  over  the  cause  of  action,  the  defect 
cannot  be  waived  by  any  act  of  the  parties,  nor  can  jurisdiction  be 
conferred  by  their  consent ;  and,  although  it  is  stated  in  Uie  Vogel 
Case  that  the  removal  from  the  Municipal  Court  into  the  County 
Court  estops  the  defendant  from  raising  the  question  of  the  jurisdic- 
tion of  the  County  Court,  with  all  due  respect  I  do  not  think  waiver 
or  estoppel  to  be  the  correct  ground  for  that  decision,  for  the 
reasons  stated  in  my  opinion  in  the  case  of  Perlman  v.  Gunn,  41  Misc. 
Rep.  166,  83  N.  Y.  Supp.  986.  If  the  County  Court  has  not  jurisdic- 
tion of  the  cause  of  action,  it  can  never  be  conferred  by  consent, 
waiver,  or  any  act  of  the  parties.  There  is  a  distinction  between 
jurisdiction  of  the  person  and  jurisdiction  of  the  cause  of  action. 
The  County  Court  never  had  jurisdiction  of  a  cause  of  action  to  re- 
cover money  only,  where  the  defendant  was  a  nonresident  of  the 
county. 

The  earliest  constitutional  provision  in  reference  to  County  Courts 
is  found  in  article  6,  §  14,  of  the  Constitution  of  1846,  reading  as 
follows : 

^The  CoTuity  Court  shall  have  Jurisdiction  in  cases  arising  in  Justices'  Courts 
and  in  special  cases  as  the  Legislature  may  prescribe  and  shall  have  no  orig- 
inal eivU  jurisdiction  except  In  such  special  cases." 

By  this  provision  it  was  left  to  the  Legislature  to  prescribe  the 
County  Court's  jurisdiction,  and  thereafter,  and  on  the  12th  of  May, 
1847,  an  act  was  passed,  known  as  the  "Judiciary  Act"  (page  319, 
c  280),  which  prescribed  and  limited  the  powers  of  the  County 
Court  in  actions  for  money  only  to  cases  where  the  defendant  resided 
within  the  county.  Residence  within  the  county  where  the  action 
was  brought  to  recover  a  sum  of  money  only  was  required  in  the 
Civil  Codes  (Code  1861,  tit.  4,  §  30;  Voorhees'  Code  [4th  Ed.]  1855, 
tit.  4,  §  30),  and  these  early  provisions  of  the  judiciary  act  have  re- 
mained, with  some  changes  and  modifications,  down  to  the  present 
day.     See  Code  Civ.  Proc.  1904,  §  340. 

The  Constitution  of  1846  having  given  the  County  Court  original 
civil  jurisdiction  in  such  special  cases  as  the  Legislature  should  pre- 
scribe, and  the  Legislature  having  restricted  jurisdiction  over  actions 
to  recover  a  sum  of  money  only  to  cases  where  the  defendant  re- 
sided in  the  county,  such  were  the  powers  and  limitations  of  the 
County  Court  in  this  particular  when  the  Constitution  of  1846  was 
amended  in  1869-70.  By  that  amendment,  article  6,  referring  to  the 
County  Court,  read : 

'^he  County  Courts  shall  have  the  powers  and  jurisdiction  they  now  pos- 
sess, until  altered  by  the  Legislature.  They  shall  also  have  original  jurisdic- 
tion in  all  cases  where  the  defendant  resides  in  the  county  in  which  tiie  dam- 
ages claimed  shall  not  exceed  one  thousand  dollars,  and  also  such  appellate 
jurisdiction  as  shall  be  provided  by  law,  subject  however  to  such  provisions 
as  shall  be  made  by  law  for  the  removal  of  cases  into  the  Supreme  Court. 
Hiey  shall  also  have  such  original  jurisdiction  as  shall  from  time  to  time  be 
conferred  upon  them  by  the  Legislature." 
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This  was  held  in  the  case  of  Buckhout  v.  Rail,  28  Hun,  484,  to  be  a 
constitutional  limitation  upon  the  jurisdiction  of  the  County  Court, 
so  that  even  the  Legislature  could  not  enlarge  it  to  a  claim  for  more 
than  $1,000 ;  and  the  statute  of  1880,  p.  690,  c.  480,  extending  the 
court's  jurisdiction  to  $3,000,  was  declared  unconstitutional.  If  the 
Legislature  could  not  thus  extend  the  powers  of  the  court,  it  likewise 
could  not  give  jurisdiction  over  a  cause  of  action  for  money  only, 
where  the  defendant  was  a  nonresident  of  the  county;  and,  if  the 
Legislature  could  not  do  it  because  the  court  was  created  by  consti- 
tutional provision  to  try  certain  cases  only,  how  could  consent, 
waiver,  or  act  of  the  parties  or  even  estoppel,  confer  jurisdiction  upon 
it  in  a  prohibited  case ."' 

The  Constitution  of  1894  somewhat  modified,  article  6  of  the  pre- 
vious Constitution,  by  expressly  providing  that  the  Legislature  could 
not  extend  the  jurisdiction  of  the  County  Court  so  as  to  authorize  an 
action  therein  for  the  recovery  of  money  only,  in  which  the  sUm 
demanded  exceeded  $2,000,  or  in  which  any  person  not  a  resident  of 
the  county  was  a  defendant.  According  to  the  provisions  governing 
the  County  Court,  as  above  stated,  and  for  the  reasons  contained  in 
my  decision  in  the  case  of  Perlman  v.  Gunn,  supra,  and  the  cases 
therein  cited,  I  am  convinced  that  the  County  Court  never  had  orig- 
inal jurisdiction  over  a  cause  of  action  for  a  sum  of  money  only, 
where  the  defendant  was  not  a  resident  of  the  county ;  and,  not  hav- 
ing jurisdiction  of  the  cause  of  action,  the  acts,  consent,  or  waiver 
of  any  or  all  the  parties,  or  estoppel,  could  not  confer  such  juris- 
diction. See,  also,  Parkhurst  v.  Rochester  Mach.  Co.,  65  Hun,  489, 
20  N.  Y.  Supp.  395. 

There  must  be  some  other  and  further  reason  for  the  decision 
in  the  Vogel  Case  than  the  opinion  states  to  give  the  County  Court 
jurisdiction  over  a  cause  of  action  removed  to  it  from  a  Municipal 
Court,  where  that  action  is  for  a  sum  of  money,  and  the  defendant  a 
nonresident  of  the  county.  Both  the  Constitution  of  1846,  amended 
in  1869,  and  that  of  1894,  preserved  to  the  County  Courts  "all  the 
powers  and  jurisdiction  they  now  possess,"  while  the  limitations  as 
to  amount  and  residence  applied  to  "original  jurisdiction."  Now, 
what  were  the  powers  and  jurisdiction  the  County  Courts  possessed 
prior  to  1869?  As  above  stated,  the- County  Court  at  that  time  and 
at  no  time  during  its  existence  had  original  jurisdiction  over  an  ac- 
tion to  recover  money  where  the  defendant  was  a  nonresident,  but  the 
Constitution  of  1846  provided  that  the  County  Court  should  have 
such  jurisdiction  as  the  Legislature  might  prescribe,  in  two  instances 
— ^first,  in  cases  arising  in  Justices'  Courts;  second,  over  special 
cases.  The  Legislature  by  early  enactments  gave  to  the  County 
Court  certain  jurisdiction  over  cases  arising  in  Justices'  Courts.  It 
provided  in  the  Laws  of  1851,  and  as  found  in  Voorhees'  Code  of 
1855,  §§  351-371,  for  review  by  appeal  to  the  County  Court  of  the 
justice's  decision.  Later  section*  352  was  amended  in  1862  by  pro- 
viding that  on  appeal,  where  the  amount  claimed  exceeded  $50,  a 
new  trial  could  be  had  in  the  County  Court;  and  this  has  remained 
the  law  till  the  present  day  (Code  Civ.  Proc.  §  3068),  and  was  the 
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law  in  Kings  county  till  1893,  when,  by  chapter  380,  p.  773,  of  the 
Laws  of  that  year,  section  2934  of  the  Code  was  amended  to  read 
as  follows : 

"When  an  issue  of  fact  or  an  issue  of  law  is  joined  in  a  justice's  conrt,  or 
before  a  justice  of  the  peace  in  the  cil7  of  Brooklyn,  or  in  any  of  the  towns 
in  the  county  of  Kings,  in  which  judgment  demanded  by  either  party  in  his 
pleaflings  exceeds  the  sum  of  one  hundred  dollars  ♦  ♦  ♦  the  defendant 
may,  after  issue  joined  •  ♦  ♦  apply  to  the  justice  before  whom  the  action 
is  brought  for  an  order  removing  the  action  into  the  County  CJourt  of  the  county 
of  Kings.  ♦  ♦  ♦  From  the  time  of  the  granting  of  the  order  the  County 
Court  of  Kings  county  has  cognizance  of  the  action,  and  the  same  shall  be 
tried  and  determined  by  said  county  court  as  if  originally  brought  therein," 

Strange  as  it  may  seem,  this  is  the  reading  of  section  2934  of  the 
Code  to-day,  although  we  have  not  had  a  justice  of  the  peace  or  a 
Justice's  Court  in  Brooklyn,  nor  in  any  towns  in  Kings  county,  since 
consolidation,  in  1897,  and  although  the  first  Greater  New  York 
charter  provided  for  Municipal  Courts,  and  removal  from  them  into 
the  County  or  Supreme  Court.  However,  when  the  Constitution  of 
1846  was  amended  in  1869,  the  County  Courts  had  jurisdiction  upon 
appeal  to  try  cases  originally  brought  in  the  Justices'  Courts.  What 
cases  could  be  brought  in  the  Justice's  Court,  and  could  a  nonresident 
of  the  county  be  sued  therein  ? 

By  2  Rev.  St.  1829  (1st  Ed.)  p.  225,  pt.  3,  c.  2,  art.  1,  the  Justices' 
Courts  were  given  certain  jurisdiction  over  cases  to  recover  money ; 
and  it  was  provided  that  such  actions  must  be  brought  in  the  town 
where  either  the  plaintiff  resided  or  the  defendant  resided,  or,  if  plain- 
tiff and  defendant  both  be  nonresidents  of  the  county,  then  such  ac- 
tion may  be  brought  before  any  justice  of  the  town  in  which  the 
plaintiff  or  defendant  may  be.  Thus  the  Justices'  Courts  in  certain 
cases  to  recover  money  had  jurisdiction  over  nonresidents.  Wor- 
thington  v.  London  G.  &  A.  Co.,  164  N.  Y.  84,  68  N.  E.  102.  Upon 
appeal  and  a  demand  for  a  new  trial  in  such  a  case  the  County  Court 
assumed  or  had  jurisdiction  to  try  a  case  for  the  recovery  of  money 
only,  in  which  the  defendant  was  a  nonresident  of  the  county ;  and 
this  was  its  jurisdiction  preserved  by  the  amended  Constitution  of 
1869,  and  still  remains,  outside  of  New  York  City.  Article  6,  §  15,  of 
the  amended  Constitution  of  1846,  reads :  "The  County  Courts  shall 
have  the  powers  and  jurisdiction  they  now  possess  until  altered  by 
the  Legislature."  The  Legislature  accordingly,  in  1893,  proceeded  to 
alter  the  jurisdiction  and  powers  the  County  Court  had  in  cases  on 
appeal  from  the  Justices'  Courts  in  Kings  county  by  doing  away  with 
the  two  trials  in  certain  cases,  and  permitting  removal  from  the  Jus- 
tice's Court  into  the  County  Court.  Thus,  instead  of  having  the  first 
trial  in  the  Justice's  Court,  and  then  upon  appeal  a  new  trial  in  the 
County  Court,  removal,  upon  application,  was  permitted  so  that  the 
first  and  only  trial  would  te  in  the  County  Court.  Laws  1893,  p.  773, 
c.  380 ;  Code  Civ.  Proc.  §  2934.  This  was  according  to,  and  not  in 
contravention  of,  the  Constitution  of  1846,  as  amended.  The  County 
Court,  therefore,  upon  such  removal  from  the  Justice's  Court,  could 
and  might  have  jurisdiction  to  try  a  case  brought  to  recover  a  sum 
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of  money  only  where  the  defendant  was  a  nonresident  of  the  county, 
provided,  of  course,  the  Justice's  Court  had  jtirisdiction  of  the  cause 
and  the  parties.  This  act  of  1893  did  not  confer  upon  the  County 
Court  in  such  cases  original  jurisdiction  over  nonresidents  prohibited 
by  the  Constitution,  as  it  was  held  in  the  case  of  Cook  v.  Nellis,  18 
N.  Y.  126,  that  an  action  commenced  in  the  Justice's  Court,  where 
a  claim  of  title  was  interposed,  and  upon  discontinuance  recommen- 
ced in  the  County  Court  pursuant  to  statute,  was  not  originally 
brought  in  the  County  Court,  but  in  the  Justice's  Court.  See,  also, 
Clyde  &  Rose  Plankroad  Co.  v.  Baker,  12  How.  Prac.  371. 

Thus  we  find  that  at  the  time  of  the  adoption  of  the  Constitution 
of  1894  the  County  Court  of  Kings  county  had  jurisdiction  over  cases 
removed  to  it  from  the  Justices'  Courts,  even  if  the  actions  were  for 
a  sum  of  money  only,  and  the  defendant  a  nonresident  of  the  county; 
and  this  jurisdiction  was  expressly  preserved  by  section  14,  art.  6,  of 
that  Constitution.  "County  Courts  shall  have  the  powers  and  juris- 
diction they  now  possess." 

It  was  decided  in  the  Worthington  Case,  above  cited,  that  the  Mu- 
nicipal Courts  of  the  greater  city  of  New  York  were  a  continuance 
of  the  District  Courts  of  the  old  city  of  New  York,  and  of  the  Jus- 
tices' Courts  of  Brooklyn,  and  had  jurisdiction  of  nonresidents  in 
cases  where  the  District  and  Justices'  Courts  had  formerly  had  it 
As  the  Municipal  Court  in  this  case  had  jurisdiction  of  the  defendant 
and  of  the  cause,  the  County  Court,  upon  removal  by  the  defendant, 
also  had  jurisdiction,  not  by  waiver  or  estoppel,  but  because  it  always 
had  such  jurisdiction,  or  at  least  did  have  it  since  1893,  and  prior  to 
the  Constitution  of  1894,  and  such  jurisdiction  was  preserved  to  it  by 
that  Constitution.  The  provisions  of  the  Municipal  Court  Act  per- 
mitting removals  to  the  County  Court  are  similar  to,  although  not 
the  same  as,  section  2934  of  the  Cpde  of  Civil  Procedure. 

It  follows  that  the  defendant's  motion  for  a  new  trial,  based  upon 
the  assertion  that  this  court  has  not  jurisdiction  of  the  cause,  because 
it  affirmatively  appears  that  he  is  a  resident  of  Manhattan^  and  not 
of  Kings  county,  must  be  denied. 

Motion  denied. 
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(44  Misc.  Rep.  10.) 

BOOERT  T.  BOARD  OF  EDUCATION  OF  CITY  OF  NEW  YORK. 

(oupreme  Court,  Trial  Term,  Kings  County.    June,  1904.) 

1.  Schools— Teachers— DiTBATioN  of  Emplothent. 

Where  a  person  was  employed  as  a  teacher  in  the  dty  of  Brooklyn  when 
it  became  a  part  of  the  city  of  New  York,  on  January  1,  1898,  he  was  con- 
tinued in  the  same  position  by  Laws  1897,  pp.  403,  404,  c  378,  §S  1114,  1117, 
until  removed  for  cause  after  a  trial  by  the  school  board ;  and  where  his 
fixed  term  of  employment  expired,  and  he  was  not  permitted  after  January 
1, 1898,  by  the  city  superintendent  of  schools  to  retain  his  position  as  regu- 
lar teacher,  he  could  recover  bis  salary  from  the  city  board  of  education, 
lees  any  sum  he  may  have  earned  as  a  substitute  during  such  time. 

Action  by  Frank  M.  Bogert  against  the  board  of  education  of  the 
city  of  New  York.  Motion  by  both  sides  to  direct  a  verdict.  Ver- 
dict directed  for  plaintiff. 

The  plalntlfT  held  a  certificate  of  qualification  to  teach  from  the  State  Su- 
perintendent of  Public  Instruction,  and  was  employed  as  principal  of  a  common 
school  In  the  town  of  New  Utrecht  when  that  town  became  a  part  of  the  city 
of  Brooklyn  on  July  1,  1894,  by  virtue  of  chapter  451,  p.  925,  of  the  Laws  of 
1894.  By  section  13  of  that  act  the  plaintiff's  eligibility,  status,  and  grade  as 
a  teacher  were  continued  under  the  city  administration.  He  continiied  to 
teach  in  the  city  of  Brooklyn,  and  was  principal  of  one  of  its  branch  schools 
when  that  dty  became  a  part  of  the  new  city  of  New  York  on  January  1,  1898. 
He  was  employed  for  a  fixed  term,  which  was  to  expire  on  June  30,  1898.  At 
the  expiration  of  that  term  the  city  superintendent  of  schools  refused,  and  has 
continued  to  refuse,  to  permit  him  to  continue  as  a  regular  teacher,  but  gave 
him  a  certificate  to  teach  as  a  substitute  as  he  might  be  able  to  get  opportunity 
in  the  case  of  sick  or  absent  teachers.  The  plaintiff  offered  to  continue  to 
teach  In  his  grade,  and  has  continued  ready  to  do  so. 

Lavina  Lally  and  Ira  Leo  Bamberger,  for  plaintiff. 
Jerome  W.  Coombs,  for  defendant. 

GAYNOR,  J.  The  plaintiff  being  employed  as  a  teacher  in  the 
city  of  Brooklyn  at  the  time  it  became  part  of  the  new  city  of  New 
York,  he  was  continued  in  the  same  position  or  g^ade  by  the  charter 
of  the  new  city,  not  merely  for  the  remainder  of  the  term  for  which 
he  was  then  employed,  viz.,  until  July  1,  1898,  but  like  all  other 
teachers  in  the  new  city,  for  an  indefinite  term  of  employment,  i.  e., 
until  removed  for  cause  after  a  trial  by  his  school  board.  Laws 
1897,  c.  378,  pp.  404,  403,  §§  1117,  1114;  People  ex  rel.  Callahan  v. 
Board  of  Education,  174  N.  Y.  169,  66  N.  E.  674.  The  city  super- 
intendent of  schools  had  no  power  to  remove  him  or  prevent  him 
from  teaching  in  his  grade,  and  he  is  entitled  to  recover  for  the 
breach  of  his  contract  of  employment.  Steinson  v.  Board  of  Edu- 
cation, 165  N.  Y.  431,  59  N.  E.  300.  The  measure  of  damages  is  his 
salary  less  anything  he  has  earned  meanwhile  as  a  substitute.  , 

I  direct  a  verdict  for  the  plaintiff  for  $4,270.83,  with  interest. 
89  N.Y.S.— 47 
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(44  Misc.  Rep.  64.) 

BALDWIN  et  aL  v.  RICE  et  al. 

(Supreme  CovLVt,  Special  Term,  New  York  County.    June,  1904.) 

1.  BXECUTOBS  AND  ADMINISTBATOBS — FOBEIGN   WiLLS — ^ANCH-LABY    LeTTEBS. 

Where  wills  are  recorded  on  the  production  of  an  exemplified  record  of 
probate  in  a  foreign  state  under  Code  Civ.  Proc.  §  2695,  the  surrogate's 
power  is  limited  to  the  issue  of  anclllaiT  letters  testamentary  or  ancillary 
letters  of  administration  with  the  will  annexed. 

2.  Same— QuAiiincATiONB. 

While  the  filing  of  a  foreign  will  with  authenticated  record  of  Its  pro- 
bate in  another  state  conferred  on  tiie  surrogate  authority  to  issue  ancillary 
letters,  his  authority  was  limited  by  Code  Civ.  Proc.  §  2697,  to  issue  such 
letters  to  the  person  named  in  the  foreign  letters  or  the  person  otherwise 
entitled  to  the  possession  of  the  personal  properly  of  the  decedent  iinless 
another  person  applies  therefor,  and  files  with  his  petition  an  instrument 
executed  by  the  foreign  executor  or  administrator  authorizing  the  peti- 
tioner to  receive  such  ancillary  letters ;  and  an  appointment  of  an  admin- 
istrator, not  bringing  himself  within  the  terms  of  such  section,  is  void. 

3-  Same— Appointment— CoiXATEBAL  Attack. 

Where  a  surrogate,  on  the  filing  of  the  record  of  a  probate  of  a  foreign 
will  in  a  foreign  state,  appoints  as  ancillary  administrator  a  person  not  en- 
titled to  the  office,  defendant,  in  an  action  by  such  administrator,  can  call 
in  question  the  validity  of  plaintiff's  appointment  and  capacity  to  maintain 
the  action. 

4.  SUBBOGATE'S  COUBT— JUBISDICTION. 

The  Surrogate's  Court,  while  a  constitutional  court  so  far  as  concerns 
its  existence,  possesses  only  such  jurisdiction  and  powers  as  are  conferred 
upon  it  by  statute. 

5.  Judgment— Res  Judicata. 

Where  a  court  of  the  United  States,  sitting  in  equity,  adjudged  that 
there  was  no  validity  in  a  claim  asserted  by  the  executor  of  a  decedent,  to 
whom  letters  were  issued  in  the  domicile  of  his  testatrix  as  against  tbe 
local  administrator  of  another  decedent,  the  judgment  is  a  bar  to  an  ac- 
tion in  another  jurisdiction  by  one  claiming  to  be  the  administrator  with 
the  will  annexed  of  said  testatrix,  against  the  representatives  of  the  al- 
leged debtor  in  such  other  jurisdiction. 

6.  Same— Entby  by  Consent. 

Where  a  judgment  has  been  entered  by  a  federal  court  adjudicating  a 
claim  by  the  executor  of  a  decedent  and  the  local  administrator  of  another 
decedent,  the  validity  of  the  judgment  cannot  be  assailed  by  the  admin- 
istrators with  the  will  annexed  of  such  decedent  on  the  ground  that  it  was 
entered  by  consent  or  by  agreement  of  compromise. 

7.  Same. 

Where  a  court  which  entered  a  decree  had  jurisdiction  of  the  parties  and 
the  subject-matter,  and  no  fraud  was  practiced  on  the  court  or  by  either 
of  the  parties  to  the  suit  in  the  entry  of  the  decree,  it  cannot  be  attacked 
by  an  action  attempting  to  adjudicate  the  same  questions  by  the  privies. 

8.  Federal  Courts— Jurisdiction— Division  op  Distbict. 

By  Act  Cong.  March  11,  1902,  c.  183,  32  Stat.  64,  the  Southern  District 
of  Texas  was  created,  and  pending  actions  were  transferred  from  the 
Eastern  District.  The  act  also  provided  that  those  causes  should  be  re- 
tained in  the  Eastern  District  in  which  evidence  had  been  taken  before  the 
"present  District  Judges  of  the  jurisdiction  and  districts  of  Texas  as  here- 
tofore constituted."  Held,  that  an  action  in  which  the  sole  plaintiff  had 
died  was  transferred  thereby,  it  being  a  pending  action,  and  could  be  re- 
vived in  the  new  district  by  the  administrator  of  the  deceased  plaintiff. 
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9.  Same-^Tbansfeb  of  Cause. 

Act  CJong.  March  11,  1902,  a  183,  82  Stat  64,  creating  the  Southern  Dis- 
trict of  Texas,  and  providing  that  those  cases  should  be  retained  In  the 
Eastern  District,  In  which  evidence  had  been  taken  "before  the  present 
District  Judges,"  did  not  prevent  the  transfer  of  a  cause  from  the  Eastern 
District  to  the  newly  created  Southern  District  of  a  case  in  which  the 
testimony  had  been  taken  by  deposition,  and  before  special  examiners, 
prior  to  the  creation  of  the  new  district 

Action  by  Adele  Baldwin  and  William  O.  Harrison  against  Wil- 
liam M.  Rice  and  others.    Dismissed. 

Action  for  the  construction  of  a  will.  This  was  an  action  by  persons  suing 
as  administrators  with  the  will  annexed  of  a  deceased  testatrix  (a  wife)  to 
recover  a  sum  of  money  from  the  executors  of  a  deceased  testator  (her  hus- 
band), which  they  asserted  the  right  to  recover  as  the  proceeds  of  property 
alleged  by  the  plalntifrs  to  have  been  held  by  the  husband  and  wife  as  com- 
munity property  under  the  laws  of  Texas.  The  plaintiffs  claimed  under  an 
appointment  of  the  Surrogate's  Court  of  New  York  county,  and  alleged  that 
the  defendants,  who  had  received  letters  testamentary  from  the  Surrogate's 
Court  of  New  York  county,  had  assets  of  their  testator  which  originated  in 
community  property  of  the  husband  and  wife,  and  that  such  assets  were,  to 
the  extent  of  the  wife's  Interest  in  the  community  property  In  which  they 
originated,  unadmlnlstered  assets  of  the  deceased  wife's  estate  in  New  York 
county,  and  were  therefore  applicable  to  the  payment  of  the  claim  asserted  by 
the  plaintiffs  as  representatives  of  the  deceased  wife.  The  husband  and  wife 
were  married  in  Texas.  The  plaintiffs  showed  that  under  the  laws  of  Texas 
the  suhsequent  acquisitions  of  either  spouse  (with  certain  exceptions)  were 
community  property,  owned  in  equal  undivided  portions  by  husband  and  wife, 
and  that  each  spouse  on  dying  could  dispose  by  will  of  his  or  her  share  of  the 
community  property.  Mrs.  Rice  died  before  her  husband,  leaving  a  will,  by 
which  she  bequeathed  a  very  large  amount  in  legacies.  Her  will  was  admitted 
to  probate  in  Houston,  Tex.,  and  Oran  T.  Holt,  the  executor  named  in  her  will 
as  independent  executor,  under  the  laws  of  Texas,  received  letters  testa- 
mentary from  the  county  court  of  Harris  county,  a  court  of  probate  in  Texas. 
He  promptly  brought  suit  against  William  M.  Rice,  the  husband  of  his  testa- 
trix, to  recover  assets  of  the  estate  alleged  to  exist,  as  community  property,  in 
the  hands  of  her  husband.  This  suit  was  brought  in  a  state  court,  and  was 
removed  to  a  federal  court  on  the  ground  of  diversity  of  citizenship,  and  was 
pending  at  the  time  of  the  death  of  William  M.  Rice.  Two  other  similar  suits 
were  brought  against  alienees  of  Rice.  These  three  are  the  suits  in  which 
judgments  were  obtained  that  are  Incidentally  mentioned  in  the  opinion  as 
"the  other  judgments  read  in  evidence."  William  M.  Rice  defended  the  suit 
brought  against  him  by  Holt,  and  Instituted  an  action  against  Holt  in  the 
United  States  Court  for  the  Western  District  of  Texas  to  test  the  validity  of 
the  claim  asserted  by  Holt,  and  to  declare  it  void,  and  to  remove  it  as  a  cloud 
upon  Rice's  title  to  property  In  Texas.  Rice  denied  the  validity  of  the  ex- 
ecutor's contention  on  the  ground  that,  though  married  in  Texas,  he  was  not  a 
citizen  of  Texas  at  the  time,  and  never  became  a  citizen  of  Texas  thereafter, 
and  that  the  community  laws  of  Texas  did  not  apply  to  his  property.  In  each 
of  the  Texas  suits  testimony  was  taken  by  deposition  and  also  by  special  ex- 
aminers of  the  court,  and  was  returned  to  the  clerk's  office  of  the  court.  Be- 
fore any  of  the  suits  in  Texas  came  to  trial,  Wm.  M.  Rice,  the  husband,  died  in 
New  York  City.  Rice's  will  was  propounded  for  probate  in  New  York  county, 
and  was  contested.  See  Matter  of  Will  of  Rice,  81  App.  Div.  223,  81  N.  Y. 
Supp.  68;  Id.,  176  N.  Y.  570,  68  N.  E.  1123.  Pending  the  contest  in  New  York 
over  his  will,  letters  of  temporary  administration  were  granted  upon  his  estate 
in  Texas,  and,  his  will  not  having  been  probated  in  Texas,  permanent  letters 
of  administration  were  granted  upon  his  estate  to  Horace  B.  Rice  by  the  county 
court  of  Harris  county,  Tex.  Horace  B.  Rice,  the  administrator  in  Texas, 
having  received  authority  from  the  court  of  his  appointment,  entered  into  an 
agreement  of  compromise  and  settlement  with  Oran  T.  Holt,  executor  of  Mrs. 
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Rice,  wherein,  among  other  things,  It  was  agreed  that  upon  pasrment  of  a  sum 
agreed  to  be  received  In  satisfaction  of  all  claims  and  demands  asserted  by 
Holt,  and  disputed  and  denied  by  Wm.  M.  Rice  In  his  lifetime,  the  suits  em- 
bodying the  dispute  between  Holt  and  Wm.  M.  Rice  should  proceed  to  decree 
adjudicating  against  Holt.  Meanwhile  Congress  had  created  the  Southern  Dis- 
trict of  Texas  (Act  March  11,  1902,  c.  183,  32  Stat.  64),  and  had  transferred 
thereto  all  cases  pending  In  the  Eastern  District  of  which  the  Southern  Dis- 
trict would  now  have  territorial  cognizance,  providing,  however,  for  the  re- 
tention in  the  Eastern  District  of  all  pending  causes  in  which  the  testimony, 
or  any  part  of  it,  had  been  already  taken  before  a  judge.  The  causes  Involv- 
ing the  dispute  between  Holt  and  Rice  were  revived  by  Rice's  Texas  adminis- 
trator, and  proceeded  to  judgment  and  decree  pursuant  to  the  agreement  of 
settlement  and  compromise,  adjudging  the  Invalidity  of  the  claim  asserted  by 
Holt.  One  of  those  suits  was  within  the  territorial  cognizance  of  the  Southern 
District  of  Texas,  was  deemed  by  Holt  and  Rice,  administrator,  to  have  been 
transferred  thereto  from  the  Eastern  District,  by  the  terms  of  the  act  of  CJon- 
gress,  notwithstanding  testimony  had  been  taken  therein  by  deposition  and 
before  special  examiners,  and  the  action  was  revived  in  the  Southern  District, 
and  proceeded  to  a  decree  therein.  Certain  of  the  legatees  of  Elizabeth  B.  Rice 
were  residents  of  New  York.  They  deemed  themselves  aggrieved  by  the  action 
of  Mr.  Holt,  and  one  of  them — Adele  Baldwln^petitloned  the  Surrogate's 
Court  of  New  York  county,  upon  an  exemplified  record  of  the  probate  proceed- 
ings upon  Mrs.  Rice's  will  In  Texas,  for  the  recording  of  the  same  In  the  said 
surrogate's  office,  and  the  Issue  of  letters  with  the  will  annexed  thereon  to  the 
petitioner,  joining  Wm.  Ogden  Harrison  with  her  as  coadministrator.  The 
surrogate  admitted  the  exemplified  will  and  proofs  to  be  filed  In  his  office,  and 
issued  a  citation  and  order  to  show  cause  directed  to  Oran  T.  Holt,  directing 
him  to  qualify  as  executor  in  New  York,  or  show  cause  why  he  should,  not  be 
deemed  to  have  renounced.  The  citation  and  order  were  served  on  Holt  per- 
sonally In  Texas  pursuant  to  an  order  of  publication  or  personal  service  out- 
side of  the  state.  On  the  return  day,  as  Holt  failed  to  appear,  the  surrogate 
made  a  decree  that  he  be  deemed  to  have  renounced,  and  Issued  letters  of  ad- 
ministration with  the  will  annexed  to  the  present  plaintiffs.  The  contest  over 
the  will  of  Wm.  M.  Rice  in  New  York  having  ended  with  a  judgment  by  the 
Court  of  Appeals  affirming  a  decree  of  the  surrogate  of  New  York  county  ad- 
mitting It  to  probate,  the  present  defendants,  named  as  executors  In  his  will, 
received  letters  testamentary  in  New  York.  The  plaintiffs  sued  the  defendants 
to  obtain  a  judgment  subjecting  New  York  assets  of  Wm.  M.  Rice  to  the  claim 
of  plaintiffs,  as  administrators  with  the  will  annexed  of  his  deceased  wife,  for 
the  purpose  of  paying  New  York  legatees  of  his  deceased  wife  who  had  not 
accepted  the  settlement  effected  by  her  Texas  executor.  The  defendants  in- 
terposed numerous  defenses ;  among  them  that  the  appointment  of  the  plain- 
tiffs was  void,  and  that  the  surrogate  made  It  without  jurisdiction  or  author- 
ity ;  that  the  plaintiffs  were  without  capacity  to  sue,  and  that  the  judgments 
between  the  Texas  executor  of  Mrs.  Rice  and  the  Texas  administrator  of  Mr. 
Rice  were  res  ad  judicata  between  the  present  parties,  and  a  bar  to  this  action. 
Upon  the  trial,  when  the  judgment  between  Rice  and  Holt,  the  decree  of  the 
Southern  District  of  Texas,  was  offered  in  evidence  In  behalf  of  defendants,  it 
was  objected  to,  among  other  grounds,  on  the  ground  that  the  court  was  with- 
out jurisdiction,  because  the  action  was  Instituted  before  the  creation  of  the 
SouthenQ  District,  was  pending  In  the  Eastern  District  when  Wm.  M.  Rice 
died,  abated  upon  his  death,  and  was,  therefore,  not  a  pending  action  trans- 
ferred to  the  Southern  District  by  the  act  creating  the  Southern  District ;  and. 
further,  because  It  was  an  action  which.  If  deemed  pending  within  the  terms  of 
the  act,  still  was  retained  in  the  Eastern  District  by  virtue  of  that  provision 
of  the  law  which  retained  causes  In  which  evidence  had  been  taken  before  a 
judge. 

Arthur  B.  Turnure  (Jared  F.  Harrison  and  John  Brooks  Leavitt, 
of  counsel),  for  plaintiffs. 

Hornblower,  Byrne,  Miller  &  Potter  (John  M.  Bowers,  James 
Byrne,  and  Charles  A.  Bostin,  of  counsel),  for  defendants. 
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SCOTT,  J.  After  further  consideration  of  the  provisions  of  the 
Code  of  Civil  Procedure  and  a  careful  reading  of  the  authorities 
cited  upon  the  opposing  briefs,  I  find  myself  confirmed  in  the  opin- 
ion, expressed  upon  the  trial,  that  the  Code  is  intended  to  preserve, 
and  does  consistently  preserve,  a  marked  distinction  between  wills 
admitted  to  probate  in  this  state  and  those  which  a,re  permitted  to 
be  filed  or  recorded  upon  the  production  of  an  exemplified  record  of 
probate  in  a  foreign  state.  Upon  wills  of  the  latter  class  the  sur- 
rogate's power  is  limited  to  the  issue  of  ancillary  letters  testamentary, 
or  ancillary  letters  of  administration  with  the  will  annexed.  Section 
2695.  The  sections  so  confidently  relied  upon  by  plaintiffs  (sections 
2642,  2643)  apply  by  their  very  terras  to  the  case  of  a  renunciation 
or  refusal  to  qualify  of  an  executor  named  in  a  will  which  has  been 
admitted  to  probate.  The  will  of  Elizabeth  B.  Rice  has  not  been 
admitted  to  probate  in  this  state.  The  plaintiffs'  petition  asked  that 
it  be  recorded  in  the  surrogate's  office,  and  the  decree  of  the  sur- 
rogate merely  directed  that  "the  will  of  the  said  Elizabeth  B.  Rice, 
with  the  proofs  and  decree  adjudging  probate  thereof  be  filed  in  the 
office  of  the  surrogate  of  the  county  of  New  York."  It  matters  not 
that  neither  in  the  surrogate's  decree  nor  in  the  letters  of  admin- 
istration are  the  plaintiffs  described  as  ancillary  administrators. 
They  could  not  have  been  appointed  other  than  ancillary  administra- 
tors under  such  proceedings  as  were  had  in  respect  to  this  will.  But 
while  the  filing  of  the  foreign  will  with  the  authenticated  record  of 
its  probate  in  Texas  conferred  upon  the  surrogate  authority  to  issue 
ancillary  letters,  he  had  no  authority  to  issue  such  letters,  or  any 
letters  to  these  plaintiffs.  Section  2697  of  the  Code  limits  the  issue 
of  such  letters  to  the  person  named  in  the  foreign  letters  or  to  the 
person  otherwise  entitled  to  the  possession  of  the  personal  property 
of  the  decedent  "unless  another  person  applies  therefor,  and  files 
with  his  petition  an  instrument  executed  by  the  foreign  executor 
or  administrator  or  person  otherwise  entitled  as  aforesaid,  author- 
izing the  petitioner  to  receive  such  ancillary  letters."  The  plain- 
tiffs did  not  bring  themselves  within  the  terms  of  this  section,  and 
hence  their  attempted  appointment  by  the  surrogate  was  void.  As 
was  remarked  in  Montgomery  v.  Boyd,  78  App.  Div.  64-71,  79  N. 
Y.  Supp.  879,  with  respect  to  a  nonresident  decedent  leaving  assets 
in  this  state,  "No  one  can  take  out  administration  here  except 
through  or  by  the  voluntary  action  of  the  foreign  executor."  The 
defendants  have  the  right  to  call  in  question  in  this  action  the  va- 
lidity of  plaintiffs'  appointment  and  their  resultant  capacity  to  main- 
tain this  action.  The  Surrogate's  Court,  while  it  is  now  a  constitu- 
tional court  so  far  as  concerns  its  existence,  possesses  only  such 
jurisdiction  as  is  conferred  upon  it  by  statute,  and  only  such  powers 
as  are  either  expressly  conferred  upon  it  or  are  necessarily  incident 
to  the  exercise  of  its  statutory  jurisdiction.  Bevan  v.  Cooper,  72 
N.  Y.  327;  Riggs  v.  Cragg,  89  N.  Y.  479;  Matter  of  Bolton,  159 
N.  Y.  134,  63  N.  E.  766.  Therefore  any  one  claiming  title  or  au- 
thority under  a  decree  of  a  Surrogate's  Court  must  be  prepared  to 
show  that  the  court  had  jurisdiction  to  make  the  decree  (Matter 
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of  Hawley,  104  N.  Y.  262,  10  N.  E.  352),  and  such  a  decree  may 
always  be  attacked  collaterally  for  lack  of  jurisdiction  in  the  sur- 
rogate (Taylor  v.  Syme,  162  N.  Y.  519,  57  N.  E.  83).  My  conclusion 
is  that  the  attempted  appointment  of  plaintiffs  as  administrators 
with  the  will  annexed  of  Elizabeth  B.  Rice,  deceased,  was  void,  and 
that  they  thereby  acquired  ng  capacity  to  maintain  this  action. 

I  am  also  of  the  opinion  that,  even  if  the  plaintiffs  had  been  law- 
fully appointed  and  had  capacity  to  sue,  the  judgment  of  the  Circuit 
Court  of  the  United  States  in  the  action  in  which  William  M.  Rice 
was  originally  plaintiff  and  Oran  T.  Holt,  as  executor,  etc.,  of  Eliza- 
beth B.  Rice,  deceased,  was  defendant,  would  stand  as  a  complete 
and  impregnable  bar  to  any  recovery  in  this  action.  It  is  not  im- 
portant to  consider  the  objections  offered  to  the  other  judgments 
read  in  evidence,  for  it  must  be,  and  I  understand  is,  conceded  that 
the  action  to  which  I  have  referred  involved  the  identical  issues 
raised  in  this  action,  and  that  the  judgment  in  that  action,  if  valid 
and  unimpeachable,  constitutes  a  complete  bar  to  a  recovery  in  the 
present  action.  The  plaintiffs  seek  to  call  in  question  that  judg- 
ment in  this  action,  upon  the  ground  that  it  was  entered  upon  the 
consent  of  Holt,  the  executor  in  Texas  of  Mrs.  Rice's  will ;  that  he 
had  no  legal  authority  to  give  such  consent;  that  it  was  given  in 
pursuance  of  a  collusive  agreement  between  him  and  the  personal 
representatives  of  William  M.  Rice,  then  deceased,  which  provided 
for  a  totally  inadequate  payment  to  Mrs.  Rice's  legatees;  that  the 
plaintiff  Baldwin  and  certain  other  legatees  have  protested  against 
the  agreement,  and  refused  to  consent  thereto,  or  to  take  anything 
thereunder.  It  is  not  contended  that  the  Circuit  Court  had  not 
jurisdiction  to  entertain  the  action,  or  that  any  fraud  was  committed 
in  invoking  that  jurisdiction,  or  that  any  fraud  was  committed  upon 
Holt  to  induce  him  to  consent  to  a  compromise  of  the  action  and 
the  entry  of  a  judgment  therein.  The  only  fraud  charged  is  that 
Holt,  as  executor  of  Mrs.  Rice's  will,  committed  a  fraud  upoft  her 
legatees.  I  know  of  no  principle  upon  which  the  judgment  can  be 
collaterally  attacked  in  this  action  upon  any  of  the  grounds  sug- 
gested. The  plaintiffs  seek  to  maintain  this  action  in  a  representa- 
tive capacity  as  administrators  with  the  will  annexed  of  Elizabeth 
B.  Rice,  deceased,  and  their  claim  to  act  in  that  capacity  is  based 
upon  the  refusal  of  Holt,  the  Texas  executor,  to  take  out  ancillary 
letters  in  this  state.  They  stand,  therefore,  so  far  as  this  action  is 
concerned,  in  Holt's  shoes,  and  can  have  no  greater  rights  than  he 
would  have  had  if  he  had  taken  out  letters  here.  It  seems  to  be 
self-evident  that  he  could  not,  for  any  of  the  reasons  sugrgested  by 
plaintiffs,  have  called  into  question  the  judgment  of  the  federal  court. 
It  is  well  settled  by  an  unbroken  line  of  decisions  that  a  judgment 
may  be  impeached,  even  collaterally,  for  fraud  practiced  in  the  pro- 
curement or  concoction  of  the  judgment  itself  by  which  the  de- 
fendant was  prevented  from  availing  himself  of  his  defense  (Mayor 
V.  Brady,  116  N.  Y.  599,  22  N.  E.  237),  but  an  examination  of  the 
cases  holding  that  doctrine  will  show  that  the  fraud  referred  to  is 
one  practiced  upon  the  defendant  in  the  judgment.     There  is  no 
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contention  that  any  such  fraud  was  practiced  upon  Holt  in  the  case 
under  consideration.  It  is  also  undoubtedly  true  that  a  collusive  judg- 
ment may  be  questioned  collaterally  by  parties  who  are  injured  by 
it,  or  against  whom  it  is  invoked  as  a  bar,  if  they  were  neither 
parties  to  it  nor  privies.  Spicer  v.  Waters,  65  Barb.  227;  2  Cowen 
&  Hill's  Notes,  854  et  seq.  That  rule  might  be  invoked  by  Mr.  Rice's 
legatees  if  they  were  in  a  position  to  sue  in  their  own  behalf,  but  it 
is  not  available  to  these  plaintiffs,  suing  in  a  representative  capacity, 
and  merely  as  the  substitutes  in  this  state  of  Holt,  the  executor  by 
whose  consent  the  judgment  was  entered. 

The  objection  that  the  action  was  not  properly  transferred  to  the 
Circuit  Court  for  the  Southern  District  of  Texas  is  untenable.  The 
act  of  Congress  of  March  11,  1902,  creating  the  Southern  Dis- 
trict, provided  for  the  transfer  of  "pending"  actions  and  proceed- 
ings. At  that  date,  owing  to  the  death  of  Wm.  M.  Rice,  his  action 
against  Holt  had  abated.  It  was  not',  however,  terminated,  and  was 
still  pending.  An  action  upon  a  cause  which  survives  the  death  of 
a  party  is  not  ended  by  his  death.  It  still  remains  pending,  but  is 
dormant,  subject  to  be  revived  at  any  time  by  the  substitution  of 
the  proper  representative  or  successor  in  interest  of  the  deceased 
party.  Nor  was  the  action  excepted  from  the  provision  of  the 
statute  because  an  order  had  been  made  for  the  taking  of  testi- 
mony before  examiners  in  equity.  The  proviso  was  that  those 
causes  should  be  retained  in  the  court  in  which  they  originated,  in 
which  "evidence  had  been  taken  in  whole  or  in  part  before  the  pres- 
ent District  Judges  of  the  judicial  districts  of  Texas  as  heretofore 
constituted."  Under  the  equity  practice  of  the  federal  courts  evi- 
dence taken  before  an  examiner  in  preparation  for  the  submission 
of  the  cause  to  the  court  cannot  in  any  proper  sense  be  said  to  have 
been  taken  before  a  judge.  The  evident  intention  of  the  proviso  was 
that  causes  should  not  be  transferred  which  had  been  partly  tried 
before  one  of  the  judges.  Such  was  not  this  case.  For  the  reason 
that  the  judgment  referred  to  is  a  bar  to  this  action,  not  impeach- 
able upon  any  ground  stated  in  the  reply,  as  well  as  for  the  reason 
that  the  plaintiffs  have  no  legal  capacity  to  maintain  the  action, 
there  must  be  judgment  dismissing  the  complaint  upon  the  merits, 
with  costs,  but,  under  the  circumstances,  without  an  allowance. 

Complaint  dismissed,  with  costs. 


(44  Misc.  Rep.  74.) 

BALDWIN  et  al.  v.  RICE  et  al. 

(Supreme  CJourt,  Special  Term,  New  York  CJounty.    June,  1904.) 

1.  Suit  by  Administeatkix— LiABitrrY  fob  Costs. 

Where  plaintiff  sues  as  administrator  with  the  will  annexed,  and  his 
lack  of  capacity  to  sue  as  such  representative  is  determined  in  the  suit  he 
is  personally  chargeable  with  the  costs. 

If  1.  See  Executors  and  Administrators,  vol.  22,  Cent.  Dig.  §  1959. 
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Action  by  Adele  Baldwin  and  others  against  William  M.  Rice  and 
others  to  construe  a  will.    Complaint  dismissed. 

Jared  F.  Harrison,  for  plaintiffs. 
Charles  A.  Boston,  for  defendants. 

SCOTT,  J.  This  is  certainly  a  case  wherein  costs  should  be 
awarded.  The  very  questions  sought  to  be  raised  by  plaintiffs  had 
already  been  determined  adversely  with  the  interests  they  claim  to 
represent  in  another  state.  If  costs  are  awarded,  it  must  be  against 
the  plaintiffs  personally,  for  it  is  found  by  the  decree  that  they  were 
never  administrators.  The  decision  and  decree  have  been  settled 
accordingly. 

Decision  and  judgment  signed. 


(44  ^IlBC.  Rep.  76.) 

In  pe  HOTrS  ESTATE. 

(Surrogate's  Ck)nrt  New  York  (bounty.    June,  1904.) 

L  Tbansfeb  Tax— Tbust  Fcnd. 

Under  Tax  Law  (Laws  1896,  p.  877,  c.  908),  I  280,  as  amended  by  Lawt 
1899,  p.  100,  c.  76,  and  the  amendments  of  1900,  p.  1438,  c.  658,  transfer 
taxes  on  Uf e  interests  and  remainder  interests  in  a  trust  fund  are  payable 
out  of  the  capital,  though  the  remainders  are  contingent 

2.  Wab  Revenue  Tax— Pbopebtt  Subject. 

Federal  taxes  under  the  War  Revenue  Law  of  June  18,  1898,  c.  448, 1 29, 
30  Stat  464  [U.  S.  Gomp.  St  1901,  p.  2307],  Imposed  on  any  person  having 
in  charge  or  trust  any  legacy  or  distributive  shares,  are  payable  from  the 
capital. 

8.  Tbubteb— LiABiLrrr  fob  Irtebbst. 

Where  a  trustee  has  not  set  apart  secnritieB  to  constitute  a  particnlir 
trust  but  pays  the  life  beneficiary  Interest  at  the  same  rate  as  ttmt  earned 
by  the  assets  of  testator  in  the  hands  of  the  trustee,  he  cannot  be  charged 
with  any  higher  rate. 

In  the  matter  of  the  estate  of  Louis  T.  Hoyt.  Proceedings  in  re- 
lation to  the  transfer  tax.    Decree  rendered. 

Edward  W.  Sheldon,  for  executor. 
Carter  &  Ledyard,  for  A.  Woodfield. 
William  E.  Ver  Planck,  for  Julia  MacKinnon. 
Howard  Townsend  and  Richards  &  Heald,  for  Julia  McD.  Sabine. 

THOMAS,  S.  Under  the  law  as  it  existed  prior  to  the  amend- 
ments made  to  section  230  of  the  tax  law  (Laws  1896,  p.  877,  c.  908) 
by  Laws  1899,  p.  100,  c.  76,  the  executor  is  clearly  right  in  his  conten- 
tion that  the  tax  to  be  imposed  on  the  beneficiaries  of  the  life  estates 
was  required  to  be  paid  from  income.  Matter  of  Hoyt,  37  Misc.  Rep. 
720,  76  N.  Y.  Supp.  504;  Matter  of  Tracy,  87  App.  Div.  216,  83  N.  Y. 
Supp.  1049 ;  Matter  of  Johnson,  6  Dem.  Sur.  146.  Under  that  law 
the  beneficiaries  of  the  life  estate  were  also  entitled  to  the  income 
on  the  full  amount  of  the  trust  fund,  and  the  tax  imposed  on  re- 
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mainder  interests,  even  though  vested,  was  required  to  be  paid  by 
the  transferees  of  the  remainders,  or  raised  by  sale  of  such  re- 
mainders, and  could  not  be  deducted  from  the  fund  to  which  such 
remaindermen  had  no  present  title.  Matter  of  Hoyt,  37  Misc.  Rep. 
720,  76  N.  Y.  Supp.  604;  Estate  of  Beal  Cockey,  Ransom,  S.,  1893; 
Matter  of  McMahon,  28  Misc.  Rep.  697,  60  N.  Y.  Supp.  64.  Under 
that  law,  if  applied  to  the  trust  estates  created  by  the  will  of  the  tes- 
tator, no  tax  on  remainders  could  now  be  imposed  at  all,  since  each 
and  every  of  the  estates  in  remainder  is  contingent,  and  the  persons 
who  will  eventually  become  entitled  to  beneficial  enjoyment  are  not 
now  ascertainable. 

Section  230  of  the  tax  law  (Laws  1896,  p.  877,  c.  908),  as  amended 
in  1899  (Laws  1899,  p.  100,  c.  76)  and  1900  (Laws  1900,  p.  1438,  c. 
658),  contained  the  following  provision : 

"When  property  Is  transferred  in  trust  or  otherwise,  and  the  rights,  interest 
or  estates  of  the  transferees  are  dependent  upon  contingencies  or  conditions 
whereby  they  may  be  wholly  or  in  part  created,  defeated,  extended  or  abridged, 
a  tax  shall  be  imposed  upon  said  transfer  at  the  highest  rate  which,  on  the 
happenings  of  any  of  the  said  contingencies  or  conditions,  would  be  impossible 
under  the  provisions  of  this  article,  and  such  tax  so  imposed  shall  be  payable 
forthwith  by  the  executors  or  trustees  out  of  the  property  transferred.'' 

By  this  amendment  the  Legislature  clearly  "intended  to  change 
the  law  upon  the  subject,  and  to  make  the  transfer  tax  upon  property 
transferred  in  trust  payable  forthwith.  The  tax  is  not  required  to  be 
paid  by  the  conditional  transferee,  for  by  the  provisions  of  the  statute 
it  is  to  be  paid  'out  of  the  property  transferred' ;  so  that  whoever  may 
ultimately  take  the  property  takes  that  which  remains  after  the  pay- 
ment of  the  tax.  This  amendment  makes  provision  for  property  trans- 
ferred in  trust."  Matter  of  Vanderbilt,  172  N.  Y.  69,  72,  64  N.  E.  782, 
783.  "Each  trust  estate  created  is  to  be  separately  appraised,  and  the 
tax  determined  according  to  the  percentage  fixed  by  the  statute  for 
those  who  are  contingently  entitled  to  the  estate;  and,  when  fixed^ 
the  tax  is  forthwith  payable  out  of  the  trust  estate."  172  N.  Y.  73, 
64  N.  E.  783.  This  statute  applies  to  the  trusts  created  by  the  will 
of  the  relator.  The  tax  on  each  interest  in  the  trust  is  to  be  com- 
puted, and  the  aggregate  of  the  taxes  due  as  to  each  trust  is  then 
to  be  paid  out  of  the  capital  of  the  trust.  The  life  beneficiary's  in- 
terest is  one  of  the  trust  interests  the  tax  on  which  is  so  to  be  paid 
out  of  capital.  This  is  precisely  what  was  done  in  the  Vanderbilt 
Case.  The  same  scheme  was  attempted  by  an  amendment  made  in 
1897  (Laws  1897,  p.  153,  c.  284)  to  the  same  section,,  but  which  ap- 
plied only  "when  property  is  devised  or  bequeathed  in  trust  for 
persons  in  succession  who  are  all  liable  to  taxation  at  the  same  rate." 
In  such  cases  absolute  equity  is  done  as  between  the  life  beneficiaries 
and  remaindermen.  The  hardship  to  the  life  beneficiary  which  is  in- 
volved if  the  remaindermen  are  taxable  at  5  per  cent,  while  the  life 
interest  is  only  taxable  at  1  per  cent,  is  pointed  out  and  deplored 
in  Matter  of  Brez,  172  N.  Y.  609,  64  N.  E.  958.  The  further  hard- 
ship upon  a  life  beneficiary  in  requiring  her  to  pay  out  of  her  first 
income  the  full  tax  in  advance  upon  moneys  which  she  may  not  live 
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to  obtain  is  now  pointed  out,  and  this  will  be  avoided  by  the  con- 
struction placed  upon  the  statute  in  the  Vanderbilt  Case. 

The  tax  under  the  Federal  War  Revenue  Law  of  June  13,  1898, 
c.  448,  §  29,  30  Stat.  464  [U.  S.  Comp.  St.  1901,  p.  2307]  is  im- 
posed upon  "any  person  or  persons  having  in  charge  or  trust,  as 
administrators,  executors,  or  trustees,  any  legacies  or  distributive 
shares,"  etc.  The  tax  is  made  a  "lien  or  charge  upon  the  property 
of  every  person  who  may  die,"  etc,  and  the  "executor,  administrator 
or  trustee,  before  payment  and  distribution  to  the  legatees,  or  any 
parties  entitled  to  any  beneficial  interest  therein,  shall  pay"  such 
tax.  The  payment  must,  therefore,  be  paid  from  capital.  In  ad- 
justing the  rights  of  the  parties  in  interest  as  between  each  other, 
the  rules  of  our  state  law  have  been  applied  to  the  federal  tax,  for 
the  reason  that  these  rules  are  based  on  equitable  principles.  Matter 
of  Tracy,  87  App.  Div.  215,  83  N.  Y.  Supp.  1049 ;  Matter  of  Hoyt, 
37  Misc.  Rep.  720,  76  N.  Y.  Supp.  504.  We  should  therefore  apply 
to  trust  estates  the  rules  laid  down  for  trust  estates  under  our  pres- 
ent statute,  and  all  federal  transfer  taxes  on  such  trust  estates  should 
be  paid  out  of  capital. 

The  objections  to  the  payments  out  of  income  for  transfer  taxes 
under  the  state  and  federal  laws  are  sustained. 

The  objection  to  the  rate  of  income  on  the  $300,000  trust  fixed 
by  the  executor  in  its  account  must  be  overruled.  This  trust  has 
not  been  set  up  by  appropriating  any  particular  securities.  The  av- 
erage rate  of  income  received  by  the  executor  on  all  of  the  assets  of 
the  testator  in  its  hands  has  been  computed,  and  payments  to  the 
life  beneficiary  have  been  made  at  that  rate.  No  negligence  on  the 
part  of  the  executor  is  alleged  which  would  justify  me  in  imposing 
a  charge  on  it  in  excess  of  income  received  by  it.  No  principle 
v^ll  permit  me  to  cut  down  the  income  of  others  entitled  to  shares 
in  the  estate.  The  amount  of  this  trust  cannot  be  treated  as  a 
money  legacy  payable  with  legal  interest.  The  rule  adopted  was 
an  equitable  one.  Monson  v.  New  York  Securitv  &  Trust  Co.,  140 
N.  Y.  498,  35  N.  E.  945 ;  Duclos  v.  Benner,  136  N.  Y.  660,  32  N.  E. 
1002. 

Decreed  accordingly. 


(44  MlRc.  Rep.  88.) 

PEOPLE  V.  RATHBUN  et  al. 

(Madison  County  Court    June,  1904.) 

1.  Conspiracy— iNDicTMENi^— Sufficiency. 

An  Indictment  charging  that  defendants  did  willfully  conspire  to  cbeat 
and  defraud  sufficiently  defines  the  offense  within  the  meaning  of  Pen. 
Code,  §§  168,  276,  requiring  an  indictment  to  name  the  crime  with  which 
defendants  are  accused,  if  it  have  one,  or  insert  a  brief  description  of  it 

2.  Same. 

An  Indictment  alleged  that  defendants,  officers  of  companies  thereinafter 
named,  conspired  to  defraud  the  R.  S.  Co.  by  drawing  cheeks  and  drafts 
against  it  in  their  favor  and  in  favor  of  the  G.  M.  Co.,  which  checks  were 

H  1.  See  Conspiracy,  vol.  10,  Cent.  Dig.  §  9G. 
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stated  to  be  drawn  to.  pay  an  indebtedness  of  the  R.  S.  Co.  to  the  6.  M.  Co. 
or  to  the  defendants,  when  in  fact  no  such  indebtedness  existed,  as  the 
defendants  knew,  thereby  defrauding  the  R.  S.  Co.  and  the  stockholders 
thereof  out  of  a  certain  sum,  which  defendants  appropriated  to  their  own 
use,  or  to  the  use  of  persons  unknown.  Held  to  sufficiently  allege  the  un- 
lawful agreement 

8.  Same. 

An  indictment  for  conspiracy  to  defraud  by  drawing  certain  checks  and 
drafts  is  sufficient  without  setting  them  out 

1  Same-<:haboino  Two  Cbimes. 

Where  an  indictment  for  conspiracy  to  cheat  and  defraud  sets  forth  the 
acts  done  by  the  defendants  in  pursuance  of  such  conspiracy,  it  does  not 
thereby  charge  more  than  one  crime. 

6.  Same— Grand  Labcent, 

Where  an  indictment  for  conspiracy  alleged  that  the  officers  of  a  cor- 
poration issued  checks  in  payment  of  debts  which  did  not  exist,  and  ob- 
tained the  money  on  the  same,  and  appropriated  it  to  their  own  use,  it 
charged  the  offense  of  conspiracy,  as  required  by  Pen.  Code,  S  171,  defining 
such  offense,  and  not  the  crime  of  grand  larceny,  so  that  it  did  not  effect  a 
merger  of  the  conspiracy  in  the  grand  larceny  so  as  to  prevent  a  prosecu- 
tion for  the  conspiracy. 

Lewis  V.  Rathbun  and  others  were  indicted  for  conspiracy.  De- 
murrer to  indictment  overruled. 

M.  H.  Kiley,  Dist.  Atty.,  for  the  People. 
Wayte  &  Bonsted,  for  defendants. 

SMITH,  J.  The  indictment  accuses  the  defendants  of  the  crime 
of  conspiracy.  The  defendants  demur  to  the  indictment  on  the  fol- 
lowing grounds :  First.  The  indictment  does  not  describe  the  crime 
mentioned  in  the  Penal  Code  sufficiently  to  identify  the  same.  Sec- 
ond. The  facts  stated  in  the  indictment  do  not  constitute  a  crime. 
Third.  The  indictment  does  not  conform  substantially  to  the  require- 
ment of  sections  275  and  276  of  the  Code  of  Criminal  Procedure, 
in  that  the  acts  constituting  the  crime  are  not  sufficiently  set  forth. 
Fourth.  The  checks  and  drafts  referred  to  on  the  face  of  the  indict- 
ment are  not  sufficiently  set  forth  and  described ;  no  overt  act,  pur- 
suant to  the  conspiracy,  is  sufficiently  alleged.  Fifth.  That  more 
than  one  crime  is  charged  in  the  same  count,  to  wit,  conspiracy  and 
grand  larceny  in  the  first  degree.  Sixth.  That  the  misdemeanor  of 
conspiracy  is  merged  in  the  offense  of  grand  larceny.  Seventh.  The 
name  of  the  crime  charged  is  inconsistent  with,  and  not  supported 
by,  the  facts  stated  in  the  indictment. 

Section  276  of  the  Code  of  Criminal  Procedure  requires  the  in- 
dictment to  name  the  crime  with  which  the  defendant  is  accused, 
if  it  have  one,  such  as  treason,  murder,  arson,  manslaughter,  or 
the  like;  or  if  it  be  a  misdemeanor  having  no  general  name,  such 
as  libel,  assault  or  the  like,  insert  a  brief  description  of  it  as  it  is 
given  by  statute.  Conspiracy  is  an  offense  known  to  the  common 
law.  2  Russ.  Cr.  673,  and  cases  there  cited;  4  Black.  Comm.  162. 
Before  the  adoption  of  the  Penal  Code,  the  Revised  Statutes  also 
made  certain  conspiracies  of  two  or  more  persons  a  misdemeanor. 
3  Rev.  St.  (6th  Ed.)  p.  972,  part  4,  c.  1,  tit.  6,  §  8;  1  Wheel.  Cr.  Cas. 
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150-222.  And  section  168  of  the  Code  defines  the  offense,  and  pro- 
vides what  acts  shall  constitute  it.  Therefore  I  think  the  indict- 
ment sufficiently  names  the  crime  with  which  the  defendants  are  ac- 
cused. The  indictment  accuses  them  of  an  offense  which  has  a 
name,  and  is  well  known  and  understood  under  our  law,  |md  at  the 
commencement  of  the  indictment  the  defendant  is  informed  of  the 
offense  of  which  he  is  accused. 

The  indictment  alleges  that  the  defendants  committed  the  crime 
of  conspiracy  as  follows:  That  they,  on  the  1st  day  of  January, 
1900,  at  Oneida,  Madison  county,  N.  Y.,  and  from  that  time  con- 
tinuously and  down  to  the  1st  day  of  March,  1903,  did  individually 
and  as  officers  of  a  domestic  corporation  located  at  Oneida,  to  wit, 
the  Rathbun-Sawyer  Company,  and  individually  and  as  officers  of 
a  domestic  corporation  known  as  the  Gulf  Milling  Company,  know- 
ingly, wickedly,  and  intentionally  conspire  together  to  cheat  and 
defraud  the  said  Rathbun-Sawyer  Company  out  of  its  money  and 
property;  and  the  said  defendants  so  conspiring,  by  means  of  draw- 
ing and  procuring  to  be  cashed  checks  and  drafts  against  the  Rath- 
bun-Sawyer Company  in  favor  of  the  said  Gulf  Milling  Company, 
or  in  favor  of  the  said  Mary  E.  Rathbun,  Lewis  V.  Rathbun,  and 
Alonzo  S.  Rathbun,  some  or  all  or  each  of  them,  which  said  checks 
so  drawn  as  aforesaid  by  the  said  Lewis  V.  Rathbun,  as  president  of 
the  Rathbun-Sawyer  Company,  were  intentionally,  knowingly,  and 
wrongfully  represented  and  stated  to  be  so  drawn  to  pay  an  indebt- 
edness of  the  Rathbun-Sawyer  Company  to  the  said  Gulf  Milling 
Company,  or  to  the  said  defendant  Mary  E.  Rathbun,  or  to  the  said 
Lewis  V.  Rathbun,  when  in  truth  and  in  fact  no  such  indebtedness 
existed  against  the  said  Rathbun-Sawyer  Company  in  favor  of  the 
said  Gulf  Milling  Company,  or  in  favor  of  either  of  the  defendants, 
as  the  defendants  well  knew,  thereby  cheating  and  defrauding  the 
said  Rathbun-Sawyer  Company  and  the  stockholders  thereof  out  of 
$20,000,  which  the  defendants  appropriated  to  their  own  use,  or  to 
the  use  of  persons  to  the  jury  unknown,  other  than  the  true  owners 
thereof. 

By  section  168  of  the  Penal  Code,  if  two  or  more  persons  con- 
spire "(1)  to  commit  a  crime,  *  *  *  (4)  to  cheat  and  defraud 
another  out  of  property,  by  any  means  which  are  in  themselves 
criminal,  or  which,  if  executed,  would  amount  to  a  cheat,  or  to  ob- 
tain money  or  any  other  property  by  false  pretenses,  *  ♦  *  each 
of  them  is  guilty  of  a  misdemeanor."  By  section  171  of  the  same 
Code,  no  agreement  except  to  commit  a  felony  upon  the  person  of 
another  or  to  commit  arson  or  burglary  amounts  to  conspiracy, 
unless  some  act  besides  such  agreement  be  done  to  effect  the  object 
thereof  by  one  or  more  of  the  parties  to  such  agreement.  It  has 
been  always  held  to  be  the  law  that  the  gist  of  the  offense  of  con- 
spiracy is  the  bare  engagement  and  association  to  break  the  law, 
whether  any  act  be  done  in  pursuance  thereof  by  the  conspirators 
or  not.  But  under  our  statutes  a  conspiracy — ^that  is,  the  entering 
into  the  confederation  merely — is  not  an  indictable  offense,  except 
when  the  agreement  by  its  terms  is  to  commit  a  felony  upon  the 
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person  of  another,  or  to  commit  arson  or  burglary,  unless  some 
overt  act  besides  such  agreement  is  done  to  effect  the  object  thereof. 
The  indictment  alleges  that  the  defendants  conspired  to  cheat  and 
defraud  the  Rathbun-Sawyer  Company  by  drawing  drafts  and  checks 
against  said  company  in  favor  of  each  of  the  defendants  and  in  favor 
of  the  Gulf  Milling  Company,  representing  indebtedness  due  from  said 
Rathbun-Sawyer  Company,  and  procuring  such  checks  and  drafts  to 
be  cashed,  when,  as  the  defendants  knew,  ^no  such  indebtedness 
existed.  The  indictment  further  alleges  that  the  defendants  drew 
such  drafts  and  checks  and  procured  them  to  be  cashed.  No  further 
or  other  allegations  were  necessary  to  make  the  crime  of  conspiracy 
complete.  The  unlawful  agreement  being  thus  alleged,  as  well  as 
the  doing  of  some  overt  act  in  furtherance  of  and  to  carry  out  such 
agreement,  no  further  allegations  were  necessary.  People  v.  Ev- 
erest, 61  Hun,  19,  3  N.  Y.  Supp.  612. 

Another  ground  of  demurrer  is  that  the  indictment  does  not  con- 
form to  the  requirements  of  sections  275  and  276  of  the  Code  of 
Criminal  Procedure,  in  that  the  acts  constituting  the  crime  are  not 
sufficiently  set  forth.  The  suggestions  before  made  apply  to  this  ques- 
tion, and,  if  the  conclusions  already  reached  are  correct,  no  further 
suggestions  in  answer  to  this  ground  of  demurrer  are  necessary. 

I  do  not  think  it  was  necessary  to  set  out  in  the  indictment  the 
checks  and  drafts  alleged  to  have  been  drawn  in  furtherance  of  the 
agreement  or  combination.  As  before  stated,  the  offense  of  con- 
spiracy, as  defined  by  the  statute,  consists  of  a  combination  of  two  or 
more  individuals  to  commit  a  crime,  or  to  do  some  one  of  the  other 
acts  mentioned  in  section  168  of  the  Penal  Code.  One  leading  prin- 
ciple in  the  law  relating  to  conspiracy  is  that  the  unlawful  agree- 
ment constitutes  the  gist  of  the  offense,  and  when  the  nature  and 
object  of  the  conspiracy  are  properly  charged  in  the  indictment  the 
other  allegations  should  be  limited  to  a  statement  of  the  means 
adopted  by  the  accused  to  carry  out  the  conspiracy,  and  the  overt 
axrt  committed  by  them  to  effect  the  purpose  intended.  It  can  hard- 
ly be  said  that  the  checks  and  drafts  which  the  alleged  conspirators 
intended  or  agreed  to  draw  should  be  set  out  in  the  indictment ;  in- 
deed, it  would  be  impossible  to  state  with  any  certainty  just  what 
checks  and  drafts  they  intended  or  agreed  to  draw,  or  to  give  a 
description  of  them  in  the  indictment.  It  would  be  an  offense  for 
them  to  agree  to  draw  the  djecks  and  drafts  with  the  intent  and 
for  the  purpose  alleged,  and  wnen  they  did  any  overt  act  in  further- 
ance of  that  agreement  the  crime  would  be  complete.  The  overt 
act  is  stated  to  be  the  drawing  of  checks  and  drafts  under  that  agree- 
ment or  combination,  and  procuring  the  money  thereon.  In  other 
words,  the  nature  and  object  of  the  combination,  to  wit,  drawing 
checks  and  drafts  on  the  Rathbun-Sawyer  Company  to  cheat  and 
defraud  that  company,  is  explicitly,  and,  I  think,  properly,  stated 
in  the  indictment;  and  the  other  necessary  allegations,  to  wit,  the 
drawing  of  the  checks  and  drafts,  should  or  properly  can  be  limited 
to  a  statement  of  the  means  adopted  by  the  accused  to  carry  out 
the  conspiracy,  a  statement  of  the  overt  acts  committed  by  them  to 
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effect  the  purpose  intended.  The  indictment  sets  forth  such  means 
and  overt  act.  It  charges  that  the  defendants  drew  checks  and  drafts 
and  procured  the  money  thereon,  thus  adding  sufficient  to  make  the 
combination,  which,  as  before  seen,  is  the  gist  of  the  offense,  a  com- 
plete crime  under  our  statutes.  Under  these  allegations  the  checks 
and  drafts  can  be  admitted  as  evidence  in  support  of  the  allegations. 
People  V.  Mather,  4  Wend.  230,  264,  21  Am.  Dec.  122. 

An  indictment  for  conspiracy  to  cheat  and  defraud  has  been  held 
sufficient  without  averring  the  means  to  be  used.  Scholtz  Case,  5 
City  H.  Rec.  112.  But  see,  also,  March  v.  People,  7  Barb.  391; 
People  V.  Willis  (Sup.)  54  N.  Y.  Supp.  642.  I  think  this  indictment 
sets  forth  the  means  intended  to  be  used. 

I  do  not  think  more  than  one  crime  is  charged  in  the  indictment. 
The  crime  charged  is  conspiracy,  and  what  the  defendants  are  al- 
leged to  have  done  is  intended  as  a  statement  of  the  acts  done  by 
the  defendants  to  effect  the  object  of  the  conspiracy.  People  v. 
Everest,  supra. 

The  question  as  to  whether,  under  the  allegations  of  the  indict- 
ment, the  offense  of  conspiracy  is  merged  in  the  offense  of  grand 
larceny,  is,  as  I  view  it,  the  most  serious  question  presented  by  the 
demurrer.  It  will  be  observed  that  the  indictment  does  not  suffi- 
ciently allege  the  crime  of  grand  larceny.  It  is  not  a  good  indict- 
ment for  that  offense.  The  allegations  that  the  defendants  obtained 
the  money  on  the  checks  and  drafts  and  appropriated  it  to  their 
use  or  to  the  use  of  persons  to  the  jury  unknown  evidently  were  in- 
tended to  riiake  the  offense  of  conspiracy  complete,  as  required  by 
section  171  of  the  Penal  Code.  Doubtless  it  was  not  necessary  to 
allege  these  facts.  In  other  words,  proper  allegations  of  the  com- 
bination to  draw  the  checks  and  drafts  and  of  the  drawing  of  them 
for  the  purpose  and  with  the  intent  stated  would  be  sufficient  alle- 
gation of  the  crime  of  conspiracy,  under  sections  168  and  171  of  the 
Penal  Code.  It  is  well  settled  that  a  conspiracy  to  commit  a  misde- 
meanor is  not  merged  in  the  misdemeanor,  the  result  of  the  con- 
spiracy when  committed. 

In  People  v.  Mather,  4  Wend.  265,  Marcy,  J.,  says : 

"It  is  supposed  that  a  conspiracy  to  commit  a  crime  Is  merged  In  the  crime 
when  the  conspiracy  is  executed.  This  may  be  so  where  the  crime  is  of  a 
higher  grade  than  the  conspiracy,  and  the  object  of  the  conspiracy  is  fully 
accomplished." 

Under  the  law  at  the  time  of  that  qfccision  it  was  the  illegal  agree- 
ment that  constituted  the  crime.  When  that  was  concluded,  the 
crime  was  perfect,  and  the  conspirators  could  be  convicted  if  the 
crime  was  proved.  It  was  not  necessary  to  prove  any  overt  act 
toward  the  accomplishment  of  the  object  of  the  conspiracy.  It  was 
not  necessary  that  such  act  be  performed.  People  v.  Johnson  (N. 
Y.)  34  N.  E.  920. 
In  People  v.  Petersen  (Sup.)  69  N.  Y.  Supp.  941,  Rumsey,  J.,  says: 
"Whatever  may  be  the  rule  when  it  Is  made  to  appear  that  a  felony  has  been 
committed  In  pursuance  of  an  agreement  between  certain  parties  to  do  it  so 
that  they  have  been  guilty  of  a  conspiracy,  before  tiie  felony  is  perpetrated— 
as  to  which  we  say  nothing — ^it  is  quite  clear  that  when  the  conspiracy  is  to 
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commit  a  certain  forbidden  act,  which  may  or  may  not  be  a  crime,  the  fact 
that  the  parties  engaged  in  the  conspiracy  happened  In  the  completion  of  It, 
to  do  some  other  act  Incidental  to,  and  not  necessarily  involved  in  it  but 
whicb  renders  them  liable  to  a  conviction  for  felony,  does  not  operate  as  a 
merger  of  the  crime  of  conspiring  to  commit  the  forbidden  act  In  it.  The  only 
case  In  which  one  crime  can  be  merged  in  another  (if  it  can  be  merged  then)  Is 
where  the  illegal  agreement  was  to  do  the  very  thing  which  was  finally  done, 
and  which,  being  finally  done,  is  another  crime  of  a  greater  degree." 

In  Johnson  v.  State,  26  N.  J.  Law,  313,  the  Supreme  Court  held, 
on  an  indictment  for  conspiracy,  that  the  defendants  might  be  con- 
victed, although  it  appeared  that  they  had  accomplished  the  crime 
of  committing  perjury. 

As  before  seen,  under  our  statutes,  to  make  the  crime  of  con- 
spiracy complete  (except  as  is  stated  in  section  171  of  the  Penal 
Code),  some  act  beside  the  agreement  must  be  done  to  effect  the 
object  thereof.  The  gist  of  the  crime  being  the  prohibited  combina- 
tion, is  it  possible  that  the  crime  of  conspiracy  is  destroyed  because 
the  conspirators  actually  accomplished  the  object  for  which  the  con- 
spiracy was  formed?  Is  the  crime  of  conspiracy  any  less  because" 
the  object  was  accomplished?  The  people  must  be  prepared  not  only 
to  establish  the  combination;  they  must  also  prove  the  doing  by 
some  one  or  more  of  the  conspirators  of  some  overt  act  to  effect  the 
object  thereof.  And  in  making  such  proof,  if  it  should  appear  that 
the  overt  act  resulted  in  carrying  out  or  doing  the  crime  for  which 
the  combination  was  formed,  and  that  crime  was  a  felony,  does  it 
follow  that  the  defendants  could  not  be  convicted  of  the  lesser  of- 
fense of  conspiracy?  I  think  not,  and  especially  where  the  indict- 
ment does  not  sufficiently  allege  the  felony  to  warrant  a  conviction 
of  that  crime,  and  where  it  is  apparent  that  the  allegations  on  that 
subject  were  simply  to  make  the  crime  of  conspiracy  complete.  I 
have  not  overlooked  the  case  of  People  v.  McKane,  31  Abb.  N.  C. 
176,  28  N.  Y.  Supp.  397,  nor  the  case  of  People  v.  Willis,  24  Misc. 
Rep.  537,  54  N.  Y.  Supp.  129.  In  the  former  case  Justice  Bartlett 
cites  the  case  of  Commonwealth  v.  Kingsbury,  5  Mass.  106,  where 
the  Supreme  Court  of  Massachusetts  held  that  a  conspiracy  to  com- 
mit' a  felony  which  had  actually  been  committed  coiild  not  be  pun- 
ished as  an  offense  distinct  from  the  felony.  That  case  also  held  that 
the  same  rule  applied  to  an  executed  conspiracy  to  commit  a  mis- 
demeanor, The  latter  doctrine  has  not  only  not  received  the  sanc- 
tion of  the  courts,  but  has  been  expressly  disapproved  in  several 
cases.  Judge  Bartlett  states  that  there  is  a  tendency  to  abandon  the 
strict  technical  rule  of  merger  in  England  and  in  some  of  the  states, 
and  it  appears  to  have  been  actually  abandoned  in  Massachusetts. 
Commonwealth  v.  Walker,  108  Mass.  309.  Judge  Bartlett  also  refers 
to  Elkin  V.  People,  28  N.  Y.  177.  It  was  not  necessary  for  the  court 
to  decide  in  that  case,  nor  did  the  court  decide,  as  to  whether  the 
rule  of  merger  contended  for  ought  to  prevail  or  not ;  but  the  court 
held  that,  as  no  felony  was  established  by  the  proof,  no  merger  of 
the  misdemeanor  in  it  did  or  could  take  place.  I  think  this  case 
tends  to  support  the  conclusion  which  I  have  reached  that,  as  the 
indictment  does  not  sufficiently  set  forth  the  crime  of  grand  larceny, 


Digitized  by 


Google 


752  89  NEW  YORK  SUPPLEMENT  (County  Ct 

and  123  New  York  State  Reporter 

and  was  not  intended  thus  to  do,  there  could  be  no  conviction  oi 
that  offense,  and  hence  there  could  be  no  merger.  In  the  case  oi 
People  V.  Wicks,  11  App.  Div.  646,  42  N.  Y.  Supp.  630,  Hardin,  P.  J., 
in  writing  the  opinion  of  the  court,  refers  to  the  case  of  People  v. 
McKane,  143  N.  Y.  465,  38  N.  E.  960,  with  the  remark  that  it  seems 
to  be  an  authority  for  saying  that  where  there  is  a  conspiracy  to 
commit  a  crime,  and  the  crime  committed  is  a  felony,  the  conspiracy 
merges  in  the  felony,  so  as  to  prevent  a  prosecution  for  the  con- 
spiracy itself.  In  that  case  the  court  was  not  called  upon  to,  and  ap- 
parently did  not  attempt  to,  decide  that  question. 

I  am  unable  to  find  any  case  which,  under  the  law  as  it  now  exists, 
and  under  the  indictment  here  presented,  I  regard  as  an  authority 
holding  that  there  is  a  merger  of  the  conspiracy  in  the  felony.  In- 
deed, the  substance  of  the  decision  in  the  case  of  People  v.  Willis, 
24  Misc.  Rep.  537,  54  N.  Y.  Supp.  129,  above  referred  to,  so  far  as  it 
has  any  bearing  upon  the  question  being  considered,  I  regard  as  an 
authority  against  the  doctrine  contended  for  by  the  defendants.  It 
holds  that  an  overt  act  is  necessary  to  constitute  the  crime  and  mis- 
demeanor of  conspiracy.  The  indictment  must  allege  one  or  more 
overt  acts,  and  where  several  overt  acts  are  charged  as  steps  taken 
by  the  accused  in  consummation  of  the  conspiracy,  but  none  of  the 
said  acts  is  charged  as,  or  amounts  necessarily  to,  a  felony,  the  in- 
dictment is  not  demurrable,  as  charging  more  than  one  crime. 

Under  the  two  sections  referred  to  defining  conspiracy,  and  re- 
quiring proof  of  the  overt  act,  I  feel  confident  that  the  former  hold- 
ings concerning  merger  should  be  restricted  in  their  application.  I 
very  greatly  doubt  there  being  any  mereer  in  the  higher  crime,  if 
the  higher  crime,  the  object  of  the  conspiracy,  was  actually  ac- 
complished. The  people  might  not  be  able  to  prove  the  higher  crime 
so  as  to  secure  a  conviction,  while  they  could  prove  the  conspiracy 
to  commit  it,  and  some  overt  act  tending  to  its  commission,  in  which 
case,  if  the  doctrine  contended  for  by  the  defendants  is  to  prevail, 
the  accused,  however  guilty,  might  go  unpunished.  I  do  not  think 
such  a  construction  should  be  given  to  the  sections  under  which  the 
indictment  in  this  case  was  found,  nor  such  a  rule  upheld  by  the 
courts.  But  whatever  the  courts  may  say  upon  this  question  when 
it  shall  be  necessary  to  pass  upon  it,  I  feel  constrained  to  hold  that, 
so  far  as  the  question  is  presented  by  the  indictment  in  this  case, 
there  is  no  merger,  because  the  crime  of  grand  larceny  is  not  suffi- 
ciently alleged,  and  there  could  be  no  conviction  of  that  crime  under 
the  indictment.  The  crime  of  grand  larceny  is  not  attempted  to  be 
set  forth,  and  whatever  there  is  tending  to  allege  that  offense  are 
merely  allegations  of  overt  acts  to  make  the  crime  of  conspiracy, 
for  which  the  indictment  is  found  complete. 

There  are  some  defects,  largely,  if  not  wholly  clerical,  which 
probably  can  be  amended,  under  section  293  of  the  Code  of  Criminal 
Procedure,  without  prejudice  to  the  rights  of  the  defendants.  An 
order  overruling  the  demurrer  may  be  prepared. 

Demurrer  overruled. 
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(44  Mlflc  Rep.  31.) 

RAYMOND  ▼.  SECURITY  TRUST  &  LIFE  INS.  CO.  et  al. 

\    (Supreme  Conrt,  Special  Term,  New  York  County.    June,  1904.) 

1.  Bkceivebs— Illegal  Tbansfeb  of  Assets— Right  of  Action. 

A  receiver  of  a  trust  and  life  Insurance  company  organized  under  Insur- 
ance Law,  art  6,  on  appointment  under  Code  Civ.  Proc.  §  1784,  in  seques- 
tration proceedings,  is  vested  with  title  to  all  the  property  and  choses  in 
action  of  the  corporation,  and  represents  the  stockholders,  the  creditors  of 
the  corporation,  and  the  policy  holders,  and  may  sue  to  set  aside  an  illegal 
transfer  of  its  property  previously  made. 

2;  Insurance  Compant— Tbansfeb  of  Assets— Legalitt. 

An  insurance  company  transferred  all  its  assets,  which  constituted  a 
trust  fund  for  the  payment  of  its  debts,  Including  bonds  deposited  with  the 
State  Superintendent  of  Insurance,  under  Insurance  Law  (Laws  1892,  p. 
1960,  c.  690)  §  71,  as  a  condition  of  doing  business  in  the  state.  The  trans- 
feree agreed  to  assume  liability  on  all  outstanding  policies,  and  pay  all 
death  losses  reported  as  per  schedule  attach^ed.  and  also  certain  commis- 
sions and  rent  charges.  Held,  that  as  the  transferee  must  have  known  that 
the  transfer  would  terminate  the  existence  of  the  corporation,  by  depriv- 
ing it  of  all  means  of  carrying  out  the  object  of  its  existence,  and  as 
such  transfer  was  made  against  the  will  of  a  number  of  stockholders,  it 
was  an  illegal  transaction,  and  not  a  reinsurance,  as  contemplated  by  In- 
surance Law  (Laws  1892,  p.  1940,  c.  690)  §  22. 

8.  Same— Action  by  Judgment  Cbeditob. 

Where  an  Insurance  company  assigns  all  its  assets,  including  the  de- 
posit with  the  State  Superintendent  of  Insurance,  and  a  judgment  creditor 
of  the  corporation,  with  execution  returned  unsatisfied,  sues  in  his  own 
name,  but  in  effect  for  the  receiver  and  the  creditors  and  stockholders  who 
may  elect  to  come  in,  he  can,  if  the  evidence  justifies  it,  have  the  transfer 
set  aside,  but  cannot  restrain  the  State  Superintendent  from  transferring 
the  bonds  on  deposit,  nor  can  such  Superintendent  be  directed  to  pay  over 
Buch  bonds  to  the  receiver;  such  bonds  being  a  trust  fund  on  which  the 
policy  holders  have  a  first  lien,  distribution  of  which  must  be  made  either 
by. the  Superintendent  himself,  or  by  the  court. 

Action  by.  Ralph  Raymond  against  the  Security  Trust  &  Life  In- 
surance Company  and  others  to  set  aside  a  transfer.  Judgment  for 
plaintiff. 

Goodale,  Hanson  &  Price,  for  plaintiff  and  for  receiver. 
Blandy,  Mooney  &  Shipman,  for  defendants  Security  Trust  &  Life 
Insurance  Co.  and  American  Union  Life  Insurance  Co. 

GILDERSLEEVE,  J.  The  plaintiff  recovered  a  judgment  against 
the  defendant  the  American  Union  Life  Insurance  Company  in  April, 
1902.  Execution  thereon  was  issued  and  returned  wholly  unsatis- 
fied. Some  months  thereafter  the  plaintiff  brought  this  action  "on 
behalf  of  himself  and  all  other  creditors  of  the  American  Union  Life 
Insurance  Company  who  may  come  in  and  be  made  parties  hereto, 
and  also  on  behalf  of  such  stockholders  of  said  corporation  as  may 
come  in  and  be  made  parties  hereto,"  against  the  Security  Trust  & 
Life  Insurance  Company,  the  American  Union  Life  Insurance  Com- 
pany, Francis  Hendricks,  as  Superintendent  of  Insurance,  and  Al- 
bert B.  Ovitt,  as  receiver  of  the  American  Union  Life  Insurance 
Company,  to  set  aside  a  certain  contract  made  on  February  18, 
1901,  between  the  two  life  insurance  companies.     By  this  contract 

89N.Y.S.— 48  T 

Digitized  by  V^OOQIC 


754  89  NEW  YORK  SUPPLEMENT  (Sup.  Ct 

and  128  New  York  State  Reporter 

the  American  Company  transferred  to  the  Security  Company  all 
of  its  assets,  including  $100,000  in  bonds  deposited  with  the  Super- 
intendent of  Insurance  for  the  benefit  of  the  policy  holders,  as. re- 
quired by  section  71  of  the  insurance  law  (Laws  1892,  p.  1960,  c. 
690),  and  the  Security  Company  agreed,  in  return,  to  assume  all 
the  liability  of  the  American  Company  to — 

"Its  living  policy  holders  In  good  standing,  of  any  kind  or  nature  whatsoeyer, 
as  evidenced  by  Its  schedule  of  policies  hereto  attached,  •  ♦  ♦  and  to  pay 
all  death  losses  reported,  as  per  schedule  hereto  attached  and  made  a  part  of 
this  agreement ;  all  agency  renewal  contracts  on  business  in  force,  not  exceed- 
ing on  an  average  of  7%%  per  annum ;  the  rent  of  the  home  ofQce,  Nos.  9  and 
11  Broadway,  City  of  New  York,  from  and  after  this  date  to  May  1,  1901,  at 
the  rate  of  $5,000  per  annum ;  and  the  rent  of  agency  offices,  as  per  schedule 
hereto  attached  and  made  a  part  hereof." 

The  said  contract  further  provided  as  follows : 

"This  contract,  from  the  date  and  hour  of  Its  execution,  to  wit,  3  o'clock 
P.  M.  on  the  18th  day  of  February,  1901,  shall  be  obligatory  on  both  parties 
and  their  successors  and  assigns,  subject  only  to  the  ratification  thereof  by 
the  stockholders  of  the  American  Union  Life  Insurance  Company,  at  their 
meeting  for  February  26,  1901 ;  and  a  verification  of  the  schedules  hereto  at- 
tached by  the  Security  Trust  &  Life  Insurance  CJompany." 

Annexed  to  the  contract  are  schedules  showing  death  losses, 
amount  of  income  policies,  bonds  and  stocks,  amount  of  cash,  mort- 
gages, notes,  and  rentals.  This  action  was  commenced  by  the  serv- 
ice of  a  summons,  without  the  complaint,  and  before  the  appoint- 
ment of  the  receiver.  As  soon,  however,  as  the  receiver  was  ap- 
pointed, the  summons  was  amended  by  making  him  a  party,  and 
thereafter  the  complaint  was  prepared  and  served.  The  plaintiff 
and  the  receiver  appear  by  the  same  attorneys,  and  the  answer  of 
the  receiver  admits  all  the  allegations  of  the  complaint.  The  com- 
plaint and  the  answer  of  the  receiver  also  demand  the  same  relief, 
i.  e.,  the  setting  asi^e  of  the  said  contract,  and  the  payment  of  the 
assets  of  the  American  Company  to  the  receiver.  The  plaintiff 
demands  no  relief  personal  to  himself,  but  seeks,  as  we  have  seen, 
a  judgment  for  the  benefit  of  the  receiver.  The  relief  demanded  by 
the  plaintiff  and  the  receiver  against  the  Superintendent  of  Insur- 
ance is  for  a  judgment  restraining  him  from  transferring  the  said 
$100,000  in  bonds  deposited  with  him  under  section  71  of  the  in- 
surance law  by  the  American  Company  to  the  Security  Trust  & 
Life  Insurance  Company,  and  directing  him  to  transfer  and  deliver 
to  the  receiver  said  bonds,  and  the  income  thereof,  "due  regard 
being  had  for  the  lien  which  policy  holders  of  the  American  Union 
Life  Insurance  Company  may  have  on  said  bonds,"  and  directing 
him  to  account  for  said  bonds,  and  the  income  thereof,  and  to  pay 
to  the  receiver  any  amount  which  may  be  found  to  be  due,  and  re- 
straining him,  together  with  the  other  defendants,  "from  doing 
any  act  whatsoever  in  violation  of  the  rights  of  the  plaintiff  and  other 
creditors  and  the  stockholders  of  the  American  Union  Life  Insur- 
ance Company,  or  in  violation  of  the  rights  of  Albert  B.  Ovitt,  as 
receiver  of  the  American  Union  Life  Insurance  Company."  The 
said  Superintendent  of  Insurance  has  not  appeared  in  the  action. 
The  American  Union  Life  Insurance  Company  appeared  voluntarily 
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in  the  action  after  the  receiver  had  been  made  a  party  thereto.  At 
the  meeting  on  February  26,  1901,  of  the  stockholders  of  the  Amer- 
ican Company,  3,253  shares  of  stock  out  of  a  total  of  5,000  shares  of 
the  company  were  represented.  Of  these  3,253  shares  there  repre- 
sented, 1,290  were  represented  by  their  owners  in  person,  and  1,963 
shares  were  present  by  proxy.  Of  the  1,290  shares  represented  by 
the  owners  in  person,  395  shares  were  voted  against  the  ratifica- 
tion of  the  contract,  and  895  were  voted  in  favor  of  it.  Of  the  1,963 
shares  present  by  proxy,  20  shares  were  voted  against  the  ratifica- 
tion of  the  contract,  and  1,943  shares  were  voted  in  favor  of  it.  The 
legality  of  the  contract  is  questioned  by  the  plaintiff  on  a  number 
of  grounds. 

We  are  first,  however,  confronted  by  some  preliminary  objec- 
tions strongly  urged  by  defendants,  which  must  be  overcome  be- 
fore we  can  properly  discuss  the  merits  or  legality  of  the  contract 
itself.  As  we  have  seen,  the  plaintiff  is  a  judgment  creditor,  and  he 
claims,  by  the  wording  of  his  complaint,  to  sue  on  behalf  of  all 
creditors  and  stockholders  of  the  American  Company  who  may  come 
in  and  be  made  parties  to  the  action.  The  receiver  was  not  ap- 
pointed in  dissolution  proceedings,  but  in  sequestration  proceed- 
ings instituted  under  section  1784  of  the  Code.  As  we  have  seen, 
the  plaintiff's  prayer  asks  no  personal  benefit,  but  merely  and  solely 
demands  judgment  in  favor  of  the  receiver,  and  the  plaintiff  herein 
can  obtain  no  undue  advantage  over  other  creditors  of  the  Ameri- 
can Company  from  a  judgment  in  his  favor  in  this  action.  See  Peo- 
ple v.  Loan  Co.,  177  N.  Y.  231,  467,  69  N.  E.  429,  1105;  Lodi  Chem- 
ical Co.  V.  Lead  Co.,  41  App.  Div.  535,  58  N.  Y.  Supp.  717 ;  Creteau 
V.  Glass  Co.,  54  App.  Div.  168,  171,  174,  66  N.  Y.  Supp.  370;  Hirsh- 
feld  V.  Fitzgerald,  157  N.  Y.  166,  181,  51  N.  E.  997,  46  L.  R.  A.  839; 
Salisbury  v.  Publishing  Co.,  85  Hun,  99,  102,  32  N.  Y.  Supp..  652 ; 
Brinckerhoff  v.  Bostwick,  99  N.  Y.  186,  194,  1  N.  E.  66^.  I  think, 
therefore,  we  must  treat  this  action  substantially  as  one  brought  on 
behalf  of  the  said  receiver.  But  what  is  the  power  of  a  receiver  in 
sequestration  proceedings?  Whom  does  he  represent?  What  are 
his  relations  to  the  policy  holders  and  stockholde'rs  ?  These  pre- 
liminary questions  first  demand  our  consideration. 

Section  1784  of  the  Code  reads  as  follows : 

''Where  final  judgment  for  a  sum  of  money  has  been  rendered  against  a 
corporation  created  by  or  under  the  laws  of  the  state,  and  an  execution,  issued 
thereupon  to  the  sheriff  of  the  county  ♦  *  ♦  has  been  returned  wholly  or 
partly  unsatisfied,  the  judgment  creditor  may  maintain  an  action  to  procure  a 
judgment  sequestrating  the  property  of  the  corporation,  and  providing  for  a 
distribution  thereof,  as  prescribed  in  section  1793  of  this  act" 

The  latter  section  provides  thus : 

"A  final  judgment  in  an  action,  brought  against  a  corporation,  as  prescribed 
in  this  article,  ♦  ♦  ♦  must  provide  for  a  just  and  fair  distribution  of  the 
property  of  the  corporation,  and  of  the  proceeds  thereof,  among  its  fair  and 
honest  creditors.  In  the  order  and  In  the  proportions  prescribed  by  law,  in  case 
of  the  voluntary  dissolution  of  a  corporation." 

Are  we  to  infer  from  this  statutory  provision,  as  urged  by  defend- 
ant's counsel,  that  the  receiver  in  sequestration  proceedings  repre- 
sents only  the  creditors  of  the  corporation?    If  so,  what  are  we  to 
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say  of  the  position  of  the  policy  holders  and  stockholders  in  the 
case  at  bar?  The  policy  holders  have  a  first  lien  upon  the  $100,000 
in  bonds  deposited  with  the  Superintendent  of  Insurance,  under 
section  71  of  the  insurance  law.  What  rights  would  the  receiver 
have  over  this  fund?  Suppose  there  should  be  a  surplus  after  the 
payment  of  all  obligations  to  the  creditors ;  would  the  receiver  have 
power  to  distribute  that  surplus  among  the  stockholders,  or  would 
his  powers  cease  after  the  claims  of  the  creditors  had  been  satisfied? 
Section  1793  of  the  Code,  as  we  have  seen,  merely  provides  for  the 
distribution  of  the  assets  among  the  creditors  in  the  order  prescribed 
in  dissolution  proceedings.    This  order  is  as  follows : 

"(1)  AH  debts  entitled  to  a  preference  under  the  laws  of  the  United  States; 
(2)  judgments  actually  obtained  against  such  corporation  to  the  extent  of  the 
value  of  the  real  estate  on  which  they  shall  respectively  be  liens ;  and  (3)  all 
other  creditors  of  such  corporation,  in  proportion  to  their  respective  demands, 
without  giving  any  preference  to  debts  due  on  specialties." 

See  Birdseye's  Rev.  St.  (2d  Ed.)  p.  685 ;  (3d  Ed.)  p.  760,  §  127. 

There  is  nothing  here  to  indicate  the  position  of  the  receiver  in 
sequestration  proceedings  in  respect  to  the  policy  holders  and  stock- 
holders. With  receivers  appointed  in  dissolution  proceedings  or 
general  receivers,  the  law  is  very  definite.  Such  a  receiver  of  an 
insolvent  corporation  represents  the  corporation  which  was  the  cus- 
todian of  the  property  and  assets  for  the  benefit  of  stockholders  and 
creditors,  and  he  also  represents  those  creditors  and  stockhold- 
ers, and,  in  case  of  an  insolvent  life  insurance  company,  he  is 
the  trustee  of  and  represents  the  creditors  and  all  interested  in  the 
fund,  including  the  policy  holders.  See  Mason  v.  Henry,  152  N.  Y. 
537,  46  N.  E.  837.  Such  a  receiver  can  disaffirm  and  maintain  an 
action  to  set  aside  illegal  or  fraudulent  transfers  of  the  property  of 
the  corporation  made  by  its  agents  or  officers,  or  to  recover  its 
funds  or  securities  invested  or  misapplied.  See  Attorney  General  v. 
Guard.  M.  L.  Ins.  Co.,  77  N.  Y.  276. 

The  defendant's  counsel,  however,  urges  that  in  none  of  the  cases 
covered  by  the  authorities  is  the  receiver  one  appointed  in  sequestra- 
tion proceedings,  and  that  these  authorities  do  not  apply  here.  Sec- 
tion 1788  of  the  Code  provides  that  a  permanent  receiver  in  an  action 
brought  as  prescribed  in  article  3  of  chapter  15,  tit.  2,  of  the  Code, 
which  includes  an  action  under  section  1784  for  sequestration,  "has 
all  the  powers  and  authority  conferred  *  *  *  upon  a  receiver 
appointed  upon  the  voluntary  dissolution  of  a  corporation."  See 
section  1788,  taken  in  connection  with  sections  1784,  1787.  The  re- 
ceivers in  voluntary  dissolution  proceedings  "shall  be  vested  with 
all  the  estate,  real  and  personal,  of  such  corporation  *  *  *  and 
shall  be  trustees  of  such  estate  for  the  benefit  of  the  creditors  of 
such  corporation  and  of  its  stockholders."  2  Rev.  St.  (1st  Ed.)  p. 
469,  pt.  3,  c.  8,  tit.  4,  §  67  (Birdseye  [3d  Ed.]  p.  758,  §  115).  "Such 
receivers  shall  have  all  the  power  and  authority  conferred  by  law 
upon  trustees  to  whom  an  assignment  of  the  estate  of  insolvent 
debtors  may  be  made.  *  *  *  "  Id.  §  68.  Such  receivers  have 
authority  to  bring  actions  to  set  aside  illegal  transfers  and  represent 
all  interested  in  the  funds  of  the  corporation.    Cases  above  cited; 
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Birdseye's  Rev.  St.  (2d  Ed.)  683,  693.     See,  also,  Rich  v.  Sargent 
Granite  Co.,  23  Civ.  Proc.  361,  note,  30  N.  Y.  Supp.  139. 

We  therefore  reach  the  conclusion  that  the  receiver  in  the  case  at 
bar  represents  both  creditors  and  stockholders,  and  that  he  can 
maintain  an  action  to  set  aside  the  transfer  in  question.  Hurd  v. 
N.  Y.  &  C.  S.  L.  Co.,  167  N.  Y.  89,  60  N.  E.  327.  We  have  seen  that 
the  case  at  bar  must  be  treated  as  one  brought  on  behalf  of  said 
receiver.  In  referring  to  the  effect  upon  the  status  of  a  corporation 
produced  by  sequestration  proceedings,  Mr.  Justice  CuUen  said: 

'The  provisions  of  the  present  Code  that  the  property,  after  the  payment 
of  the  creditors,  should  be  distributed  among  the  stockholders,  instead  of  being 
returned  to  the  corporation,  would  seem  to  .indicate  that  a  final  decree  of 
sequestration  works  a  practical  dissolution  of  the  corporation."  Eddy  v.  Ck)- 
operative  Dress  Ass^n,  8  Civ.  Proc.  R.  442. 

The  General  Term  of  the  former  Superior  Court  held  that  "the 
decree  of  sequestration  *  *  *  in  effect  closed  the  career  of  the 
corporation,  and  its  corporate  life  then  came  to  an  end."  Tockerson 
v.  Chapin,  52  N.  Y.  Super.  Ct.  16,  19. 

Although  an  actual  statutory  dissolution  of  the  corporation  is 
not  brought  about  by  sequestration  proceedings,  still  a  decree  of  dis- 
solution could  be  easily  obtained  in  an  action  brought  under  section 
1786  of  the  Code,  should  such  dissolution  be  required;  and  even 
assuming  that  the  receiver  in  sequestration  proceedings  would  be 
without  power  to  do  more  than  pay  the  creditors,  and  that  he  could 
not  distribute  the  surplus,  if  any,  among  the  stockholders,  he  could, 
under  order  of  the  court,  pay  such  surplus  into  court  to  await  the 
result  of  an  action  brought  under  section  1785  of  the  Code  for  a 
dissolution  of  the  corporation.  So  far  as  the  policy  holders  are  con- 
cerned, they  have,  of  course,  a  first  lien  upon  the  $100,000  in  bonds 
deposited  with  the  Superintendent  of  Insurance,  under  section  71 
of  the  Insurance  Law ;  but,  with  regard  to  the  surplus  of  such  fund, 
if  any  there  be,  after  satisfying  their  lien,  and  with  respect  to  the 
remaining  assets  of  the  corporation,  I  do  not  see  how  they  stand  on 
any  better  footing  than  the  creditors.  The  lien  of  the  stockholders 
is,  of  course,  subordinate  to  that  of  the  policy  holders  and  that  of 
the  creditors.  All  these  classes  must  be  held  to  be  represented  here 
by  this  receiver,  who  is  vested  with  the  title  to  all  the  property  and 
choses  in  action  of  the  corporation.  Hurd  v.  N.  Y.  &  C.  S.  L.  Co., 
167  N.  Y.  91,  60  N.  E.  327.  While,  however,  the  receiver  may  be 
thus  said  to  represent  the  policy  holders  in  their  capacity  of  creditors, 
still,  so  far  as  the  distribution  of  the  trust  fund  of  $100,000  is  con- 
cerned, I  do  not  think  that  the  Superintendent  of  Insurance  can  be 
required  to  pay  over  that  fund  to  this  receiver.  The  distribution  of 
that  fund  should  be  made  by  the  Superintendent  himself.  People  ex 
rel.  Ruggles  v.  Chapman,  64  N.  Y.  557 ;  Ruggles  v.  Chapman,  1  Hun, 
324,  affirmed  59  N.  Y.  163,  165 ;  People  v.  American  Steam  Boiler 
Ins.  Co.,  147  N.  Y.  25,  41  N.  E.  423 ;  Matter  of  Guardian  Mut.  Life 
Ins.  Co.,  13  Hun,  115,  affirmed  74  N.  Y.  617.  The  Superintendent 
is  a  statutory  trustee,  and  the  fund  was  deposited  with  him  for  a 
specific  purpose.  Until  that  trust  is  executed,  neither  can  the  Su- 
perintendent be  compelled  to  surrender  the  securities,  nor  may  he 
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surrender  them  voluntarily,  and  his  possession  will  not  be  disturbed 
in  the  absence  of  misconduct  on  his  part.  It  is  true  that  section  76 
of  the  insurance  law  provides  that,  under  certain  conditions  and  cir- 
cumstances, an  action  may  be  brought  by  the  Attorney  General,  and 
that,  where  it  appears  that  the  assets  and  funds  of  the  corporation  arc 
not  sufficient  to  justify  its  further  continuance  in  business,  the  court 
shall  enjoin  the  corporation  from  further  carrying  on  its  business 
and  shall  appoint  a  receiver,  who  "shall  take  possession  of  all  such 
assets  and  credits,  including  the  securities  deposited  in  the  Insurance 
Department,"  while  section  77  provides  for  the  converting  of  these 
securities  into  money  by  the  Superintendent  of  Insurance,  and  the 
payment  of  the  proceeds  to  the  receiver.  The  securities,  however, 
referred  to  in  sections  76  and  77,  are  not  the  securities  deposited  un- 
der section  71  of  the  said  insurance  law,  but  sections  76  and  77  refer 
to  insurance  companies  which  have  made  special  deposits  to  secure 
registered  policies  and  annuity  bonds  under  the  provisions  of  section 
73  of  the  said  law.  People  v.  Am.  Steam  Boiler  Ins.  Co.,  147  N. 
Y.  25,  41  N.  E.  423 ;  People  ex  rel.  Stout  v.  Chapman,  5  Hun,  222. 
In  the  case  at  bar  the  $100,000  in  bonds  were  deposited,  as  we  have 
seen,  under  section  71  of  the  insurance  law,  so  that  this  receiver  has 
not  the  power  over  the  said  fund  that  is  conferred  by  said  law  upon 
receivers  appointed  under  section  76.  The  receiver  of  an  insurance 
company  has  the  powers  over  the  trust  fund  conferred  by  sections 
76  and  77  only  where  the  company  has  made  a  special  deposit  under 
section  73,  and  issued  registered  policies  and  annuity  bonds.  The 
court,  however,  has  acquired  jurisdiction  over  the  Superintendent  of 
Insurance  in  this  action,  and  can  direct  such  disposition  by  him  of 
the  trust  fund  as  the  law  and  facts  of  the  case  may  require.  Rug- 
gles  V.  Chapman,  1  Hun,  324;  People  v.  Chapman,  5  Hun,  222; 
Attorney  General  v.  Ins.  Co.,  92  N.  Y.  654 ;  In  re  Home  Provident 
Safety  Fund  Ass'n,  129  N.  Y.  288,  29  N.  E.  323. 

Having  disposed  of  the  preliminary  questions  piresented  herein, 
we  must  now  consider  the  merits  and  legality  of  the  transfer  itself. 
Counsel  devote  much  discussion  to  the  effect  of  section  48  of  the 
Stock  Corporation  Law  (Laws  1892,  p.  1838,  c.  688,  as  amended  by 
Laws  1901,  p.  970,  c.  354)  upon  the  transfer  in  suit.  I  do  not  think, 
however,  that  this  statute  as  it  stood  at  the  time  of  the  transfer,  in 
February,  1901,  has  any  application  to  the  facts  shown  by  the  evi- 
dence in  the  case  at  bar.  The  decision  of  the  controversy  here 
presented  must  rest  upon  other  grounds.  The  assets  of  the  Ameri- 
can Company  constituted  a  trust  fund  for  the  benefit  of  its  creditors, 
and  the  assignment,  disposing  of  such  fund  so  that  the  creditors,  other 
than  those  covered  by  it,  could  not  benefit  by  their  lien,  was  a  fraud 
upon  those  creditors,  and  they  may  set  the  assignment  aside  and 
follow  the  assets.  In  the  case  of  Cole  v.  Millerton  Iron  Co.,  133 
N.  Y.  164,  30  N.  E.  847,  28  Am.  St.  Rep.  615,  it  was  held  that  the 
assets  of  a"  corporation  are  a  trust  fund  for  the  payment  of  its  debts, 
upon  which  its  creditors  have  an  equitable  lien,  both  as  against  the 
stockholders  and  all  transferees,  except  those  purchasing  in  good 
faith  and  for  value,  and  that  a  transfer  by  a  corporation  of  all  its 
property  and  effects,  which  has  the  effect  of  terminating  the  regular 
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business  of  the  corporation,  and  was  made  and  accepted  by  its 
transferee  with  that  purpose,  is  illegal  as  against  creditors  of  the 
corporation.  In  that  case  the  only  consideration  for  the  transfer 
was  the  assumption  by  the  transferee  of  the  debts  of  the  transferror. 
The  court  held,  also,  that  it  was  no  answer  to  the  alleged  illegality 
of  the  transfer  that  the  creditor  was  not  harmed  by  the  change  of 
debtor;  and  it  was  further  held,  that  where  the  parties  to  such 
transfer  know  that  its  necessary  effect  will  be  to  make  the  corpora- 
tion unable  to  pay  its  debts,  they  will  be  held  to  have  intended  that 
consequence  of  their  acts,  and  the  transfer  is  illegal.  While  section 
22  of  the  insurance  law  (Laws  1892,  p.  1940,  c.  690)  permits  an  in- 
surance company  to  reinsure  the  whole  or  any  part  of  any  policy 
obligation  in  any  other  insurance  corporation,  the  transfer  in  ques- 
tion was  not  merely  a  reinsurance,  for  the  security  company  assumed 
considerably  more  than  the  policy  obligations  of  the  American  Com- 
pany, while  the  latter  transferred  all  of  its  assets,  leaving  a  certain 
number  of  creditors  entirely  unprotected.  The  only  consideration 
for  the  transfer  was,  as  we  have  seen,  the  assumption  of  a  part  of 
the  debts  and  obligations  of  the  American  Company,  including  the 
policy  obligations.  The  security  company  was  not  a  transferee  in 
good  faith,  because,  although  it  knew  it  was  taking  all  the  assets  of 
the  American  Company,  it  failed  to  provide  for  the  payment  of  all 
the  creditors  of  the  latter  company.  It  was  the  duty  of  the  security 
company  to  see  that  no  creditor  was  deprived  of  all  means  of  pay- 
ment, and  it  must  be  held  that  it  had  at  least  constructive  knowledge 
that  there  were  creditors  unprovided  for,  since  Mr.  Super,  who  alone 
represented  the  security  company  in  the  transaction,  had  been  long 
in  the  insurance  business,  and  knew  that  an  insurance  company  em- 
ploys agents,  lawyers,  and  medical  examiners  throughout  the  coun- 
try; and  he  should  have  ascertained  whether  or  not  the  American 
Company  was  indebted  to  some  of  these,  but  he  made  no  such  in- 
quiry. A  glance  at  the  agents'  ledger  or  other  books  of  the  Ameri- 
can Company  would  have  shown  such  indebtedness.  The  evidence 
shows  that  the  said  Super  made  no  examination  or  inquiry  what- 
ever as  to  any  liability  of  the  American  Company,  but  accepted 
without  question  those  set  forth  in  the  schedules  annexed  to  the 
transfer  as  the  only  obligations  of  the  American  Company.  There 
is  no  evidence  or  claim  that  the  said  Super  was  misled  by  any  repre- 
sentations or  assertions  of  the  representatives  of  the  American  Com- 
pany. The  transfer  was  a  fraud  upon  the  unprotected  creditors  of 
the  American  Company,  and  the  transferee,  as  well  as  the  trans- 
ferror, must  be  deemed  to  have  known  that  the  necessary  effect 
of  the  transfer  would  be  to  make  the  American  Company  unable 
to  pay  its  debts.  Said  transfer,  therefore,  was  illegal,  under  the  au- 
thority of  Cole  V.  Millerton  Iron  Company,  supra.  The  power  to  re- 
insure was  given  for  the  protection  of  corporations,  and  to  enable 
them  to  continue  their  business  in  safety,  and  not  as  an  instrument 
of  destruction.  As  we  have  seen,  the  transfer  of  all  its  property  by 
the  American  Company  put  it  out  of  business,  and  practically  brought 
its  corporate  existence  to  an  end.  It  has  held  no  meetings,  done  no 
business,  and  been  without  any  assets.     Executions  against  it  have 
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been  issued  and  returned  unsatisfied,  and  a  receiver  has  been  ap- 
pointed. We  have  also  seen  that  the  contract  was  not  ratified  by 
all  the  stockholders,  but  that  a  number  of  shares  were  not  voted 
at  all,  and  a  considerable  percentage  of  the  shares  was  voted  against 
such  ratification. 

The  case  of  People  v.  Ballard,  134  N.  Y.  294,  32  N.  E.  54,  17  L 
R.  A.  737,  was  one  in  which  the  trustees  of  a  domestic  corporation 
transferred  all  its  property  to  another  corporation,  organized  at  the 
time  under  the  laws  of  the  state  of  California,  for  the  purpose  of 
carrying  on  the  business  theretofore  conducted  by  the  domestic  cor- 
poration, and  of  taking  title  to  its  assets.  This  was  done  with  the 
approval  of  stockholders  holding  a  majority  of  the  stock,  in  good 
faith,  to  save  the  property  from  sacrifice,  but  without  the  consent 
of  the  holders  of  a  large  number  of  shares,  and  against  the  protest 
of  some  of  the  stockholders.  The  sole  consideration  for  such  trans- 
fer was  an  agreement  by  the  California  company  to  pay  the  debts 
of  the  New  York  company,  and  to  issue  to  it  certain  shares  of  its 
capital  stock.  Judge  Vann,  in  delivering  the  opinion  of  the  court, 
said : 

"A  corporation  cannot  cease  to  exist  of  its  own  will.  Its  life  continues  ontU 
either  the  charter  period  has  expired,  or  the  court  has  decreed  a  dissolution. 
The  law  made  it,  and  the  law  only  can  put  an  end  to  it.  As  it  cannot  take 
its  own  life  directly,  it  cannot  do  so  indirectly,  for  that  would  be  a  fraud  upon 
the  law  and  against  public  policy.  By  the  transaction  complained  of,  the  com- 
pany was  stripped  of  all  its  property,  and  thus  prevented  from  going  on  In 
business,  and  deprived  of  all  means  of  carnring  into  effect  the  object  of  its  ex- 
istence. While  a  corporation  may  sell  its  property  to  pay  debts  or  to  carry 
on  its  business,  it  cannot  sell  its  property  In  order  to  deprive  itself  of  existence. 
It  cannot  sell  all  its  property  to  a  foreign  corporation  organized  through  its 
procurement  •  •  •  for  the  express  purpose  of  stepping  into  its  shoes,  tak- 
ing all  its  assets,  and  carrying  on  its  business.  That  would  be  the  practical 
destruction  of  the  corporation  by  its  own  act,  which  the  law  will  not  tolerate. 
Whether  the  process  by  which  it  was  sought  to  convert  the  New  York  corpora- 
tion into  a  Calif omia  corporation  is  called  'reorganization,'  'consolidation,'  or 
'amalgamation,'  it  was  the  exercise  of  a  power  not  delegated,  and  was  void. 
It  was  corporate  burial  in  New  York  for  resurrection  in  California.  •  •  • 
All  the  authorities  in  this  state  are  uniform  in  holding  that  the  trustees  of  a 
corporation  cannot  so  dispose  of  its  property  as  to  virtually  end  its  existence, 
and  prevent  it  from  carrying  on  the  business  for  which  it  was  incorporated. 
•  *  *  The  fact  that  the  trustees  acted  in  good  faith  did. not  empower  them 
to  do  an  illegal  act,  and  the  fact  that  there  may  be  some  difficulty  in  the  final 
adjustment  of  rights,  because  some  of  the  stockholders  consented,  while  others 
did  not,  constitutes  no  defense  to  the  action.  •  •  •  We  think  tliat  the 
transfer  was  unauthorized  and  void  as  to  the  nonassentlng  stockholders  and 
as  to  the  state." 

In  the  case  of  Abbot  v.  American  Hard  Rubber  Co.,  33  Barb.  578, 
which  is  cited  with  approval  in  the  foregoing  opinion  of  Judge  Vann, 
it  was  held  that  a  transfer  of  all  the  personal  property  of  a  business 
corporation,  without  the  consent  of  some  of  its  stockholders,  which 
practically  terminated  the  corporation  by  taking  from  it  the  power 
to  fulfill  the  object  of  its  organization,  was  a  violation  of  that  ob- 
ject, and  was  not  within  the  power  of  the  trustees,  and  was  void 
as  ultra  vires. 

The  case  of  Hurd  v.  N.  Y.  Steam  Laundry  Co.,  167  N.  Y.  91,  60 
N.  E.  327,  was  brought  by  a  receiver  of  a  corporation,  appointed  in 
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sequestration  proceedings,  to  set  aside  the  sale  of  the  plant  of  the 
corporation  to  another  corporation.  It  was  there  held  that,  where 
the  rights  of  a  creditor  have  intervened,  a  corporation  has  no  power, 
even  with  the  consent  of  all  its  stockholders,  to  sell  its  plant  to  an- 
other corporation  and  to  retire  from  business,  without  regard  to 
the  debt  to  the  creditor,  since  the  creditor  has  the  right  to  rely 
upon  its  assets  for  the  payment  of  his  debt,  and  has  an  equitable  lien 
thereon,  both  as  against  stockholders  and  all  transferees,  except 
those  purchasing  in  good  faith  and  for  value. 

I  am  of  opinion  that  the  transfer  in  the  case  at  bar  of  all  the 
property  of  the  corporation,  leaving  certain  creditors  unprotected, 
and  carried  into  effect  against  the  will  of  a  considerable  number  of 
its  stockholders,  was  not  such  a  reinsurance  as  is  contemplated  by 
section  22  of  the  insurance  law,  but  is  an  illegal  transaction,  and 
must  be  set  aside.  The  form  of  the  findings  and  judgment  will  be 
settled  on  notice  to  all  parties,  and  the  question  of  costs  and  allow- 
ances will  be  determined  at  the  time  of  settlement. 

Judgment  accordingly. 


(44  Misc.  Rep.  lie.) 

LATTAN  et  aL  v.  TOTTBN  et  aL 

(Supreme  Ck>tirt,  Special  Term,  Kings  Gonnty.    June,  1904.) 

1.  Tbtjbt—Validitt— Liability  of  Tbustkes. 

Where  a  father  deposited  money  In  a  sayings  bask  In  the  names  of  his 
two  sisters  as  trustees  for  his  daughters,  and  gave  the  passbooks  to  the 
Bisters,  It  created  a  valid  trust ;  and  where  the  trustees  subsequently  drew 
the  money  and  gave  it  to  the  father  it  created  a  valid  claim  on  behalf  of 
the  beneficiaries  against  the  estates  of  the  sisters. 

2.  Saick— Evidence. 

Where  a  father  placed  certain  bank  stock  in  the  names  of  trustees  In 
trust  for  his  daughters,  it  created  a  trust  in  favor  of  such  daughters  as  to 
such  stock. 

Action  by  Emile  R.  Lattan  and  others  against  William  H.  B.  Totten 
and  others  to  recover  certain  trust  funds  in  the  hands  of  defendant. 
Judgment  for  plaintiffs. 

Reuben  L.  Maynard,  for  plaintiffs. 

George  Richards  and  Benjamin  F.  Tracy,  for  defendants, 

GAYNOR,  J.  Whether  the  fact  of  a  person  opening  a  trust  ac- 
count in  a  bank  for  another  in  his  own  name  as  trustee  suffices  in  and 
of  itself  to  enable  a  trial  court  to  make  a  finding  of  fact  that  a  trust  was 
created,  is  certainly  open  to  doubt  in  view  of  the  largeness  of  the  lan- 
guage in  the  opinions  in  Cunningham  v.  Davenport,  147  N.  Y.  43,  41 
N.  E.  412,  32  L.  R.  A.  373,  49  Am.  St  Rep.  641,  and  Beaver  v.  Beaver, 
117  N.  Y.  430,  22  N.  E.  940,  6  L.  R.  A.  403,  15  Am.  St.  Rep.  531. 
I  have  heretofore  considered  the  matter  in  Jenkins  v.  Baker,  36  Misc. 
Rep.  65,  72  N.  Y.  Supp.  646.  The  later  case  of  Farleigh  v.  Cadman, 
159  N.  Y.  169,  53  N.  E.  808,  does  not  seem  to  do  away  with  the  diffi- 
culty of  these  two  opinions  at  all,  it  seems  to  me,  as  was  supposed  on 
appeal  in  Jenkins  v.  Baker,  77  App.  Div.  509,  78  N.  Y.  Supp.  1074,  for 
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in  that  case  the  finding  of  fact  was  not  made  on  the  mere  fact  of  the 
opening  of  the  account,  but  on  conclusive  additional  evidence. 

But  in  this  case  the  trust  accounts  were  not  opened  in  the  name  of  the 
depositor,  but  in  the  name  of  his  two  sisters  to  whom  the  deposit  books 
were  delivered.  The  deposits  were  made  by  the  father  of  the  plain- 
tiffs in  the  name  of  such  trustees  in  trust  for  the  plaintiffs.  The  trus- 
tees from  time  to  time  drew  out  the  money  and  apparently  let  the 
father  have  it.  The  defendants  claim  tihat  this  fact  shows  that  there 
was  in  fact  no  trust  created,  but  that  there  were  only  the  forms  and 
appearances  of  a  trust.  It  seems  to  me  otherwise.  The  placing  of 
the  money  in  the  name  of  the  trustees  in  trust  for  the  plaintiffs  was  an 
unequivocal  declaration  of  trust.  It  put  the  fund  out  of  the  control  of 
the  father.  If  the  trust  was  for  the  father  it  would  have  been  so  ex- 
pressed. The  express  declaration  of  a  trust  for  the  plaintiflEs  excluded 
the  idea  of  a  trust  for  the  father  instead. 

And  the  placing  of  the  bank  stock  in  trust  for  the  plaintiffs  in  the 
name  of  the  same  trustees  was  clearly  the  creation  of  a  trust  in  respect 
of  it.  The  act  was  in  no  way  equivocal  on  the  question  of  forming  a 
trust. 

People  are  in  the  habit  of  depositing  money  in  their  own  names  in 
trust  for  their  children  or  other  dependents  for  the  purpose  of  conven- 
ience in  keeping  separate  accounts  of  expenditures,  or  of  opening  several 
of  such  trust  accounts  in  savings  banks  to  get  around  the  rule  of  such 
banks  that  they  will  pay  interest  on  accounts  only  up  to  a  limited 
amount  of  deposit.  Hence,  the  fact  of  the  opening  of  such  an  account 
may  be  equivocal,  and  therefore  not  in  and  of  itself  probative  on  the 
question  of  intention  to  form  a  trust ;  but  the  present  is  not  such  a  case. 

The  administrator  of  the  estate  of  one  of  the  deceased  trustees  has 
not  defended,  although  he  answered.  The  administrator  of  the  estate 
of  the  other  claims  in  her  answer  that  if  she  is  liable  herein  she  is  enti- 
tled to  an  accounting  with  the  estate  of  the  father,  who  was  made  a 
defendant,  and  is  now  represented  herein  by  his  administrator,  and  to 
have  judgment  against  such  estate  for  such  an  amount  of  the  said 
trust  funds  as  shall  be  found  to  have  been  paid  to  the  father.  But 
that  issue  is  not  germane  to  the  issue  presented  by  the  plaintiffs,  and 
therefore  it  cannot  be  tried  here,  and  their  case  embarrassed  and  de- 
layed by  it. 

Judgment  for  the  plaintiffs. 


(44  Misc.  Rep.  112.) 

DUNHAM  et  al.  v.  BINGHAMTON  &  LESTERSHIRB  BASEBALL 

ASS'N  et  al. 

(Supreme  Court,  Trial  Term,  Broome  County.    June,  1904.) 

1.  Injunction— Sunday  Base  Ball. 

Pen.  Code,  §§  259,  260,  265,  define  the  Sabbatb  and  Sabbath  breaking, 
and  prohibit  playing  or  other  public  sports,  ezerciises,  or  shows  on  Sunday. 
Held,  that  a  refusal  to  vacate  a  preliminary  Injunction  In  a  suit  by  owners 
of  property  adjacent  to  a  base  ball  park  to  restrain  playing  on  Sunday  in 
such  park  on  the  ground  that  the  owners  will  suffer  from  the  noise,  con- 
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fusion,  and  public  parade  incident  to  the  game,  which  would  deprive  them 
of  their  usual  and  necessary  Sunday  quiet,  and  d^preciate  the  value  of  the 
property  for  residential  purposes,  was  proper. 

Action  by  Thomas  L.  Dunham  and  others  against  the  Binghamton 
&  Lestershire  Baseball  Association  and  others.  Motion  to  dismiss  in- 
junction.    Denied. 

Carver,  Deyo  &  Hitchcock,  for  plaintiffs^ 
Harry  C.  Walker,  for  defendants. 

FORBES,  J.  This  is  a  motion  to  dissolve  an  injunction,  procured 
by  the  plaintiffs,  restraining  the  defendants  from  playing  baseball  on 
Sunday  at  their  ground  in  Lestershire.  The  question  involved  in  this 
motion  and  in  the  action  to  restrain  is  the  right  of  the  plaintiffs  to  main- 
tain an  action  in  equity  resting  upon  the  claim  that  the  plaintiffs  are 
likely  to  suffer  a  personal  injury,  and  that  their  property  will  be  de- 
preciated in  value,  by  a  violation  of  the  statute  against  Sunday  playing. 
The  question  presented  does  not  involve  the  moral  conduct  nor  the 
criminal  offense  of  the  defendants  under  the  statute.  The  claim  rests 
solely  upon  the  right  of  the  plaintiffs  to  maintain  this  action  in  equity, 
based  upon  the  theory  "that  wherever  there  is  an  injury  there  is  also  a 
remedy."  BuUer  v.  Manhattan  R.  Co.,  143  N.  Y.  417,  38  N.  E.  454, 
26.  L.  R.  A.  46,  42  Am.  St.  Rep.  738.  The  plaintiffs  are  residents  and 
property  owners  in  the  vicinity  of  the  park  in  which  it  is  proposed  to 
play  Sunday  games  of  baseball.  Their  claim  is  that  the  noise,  con- 
fusion, and  public  parade  of  the  people  incident  to  the  games  will  de- 
prive the  plaintiffs  of,  and  prevent  them  from  taking,  their  usual, 
proper,  and  necessary  Sabbath  quiet  and  rest,  during  these  games,  at 
the  place  in  question.  Matter  of  Rupp  &  Curtiss,  33  App.Div.  468, 
53  N.  Y.  Supp.  927 ;  People  v.  Moses,  140  N.  Y.  214,  35  N.  E.  499 ; 
People  V.  Havnor,  149  N."  Y.  195,  43  N.  E.  541,  31  L.  R.  A.  689,  52 
Am.  St.  Rep.  707.  The  plaintiffs  also  most  earnestly  maintain  that  the 
actual  value  of  their  property  for  residential  purposes  will  be  depre- 
ciated, and  that  they  will  be  injured  in  person  and  property,  if  the 
defendants  are  not  restrained.  The  affidavits  used  on  this  motion  are 
so  voluminous  and  contradictory  that  it  would  be  unwise  at  this  time 
to  attempt  to  decide  that  question  upon  the  merits.  It  is  claimed  on 
the  one  side  that  to  restrain  the  defendants  will  work  great  pecuniary 
injury  to  the  association.  This  claim  i^  clearly  based  upon  the  theory 
that  the  defendants  have  the  actual,  legal  right  to  conduct  entertain- 
ments of  this  character  at  the  place  in  question ;  to  collect  crowds  of 
citizens  at  that  place ;  to  receive  fees  for  admission  to  the  park ;  and 
to  profit  by  what  must  now  be  conceded  on  other  days  to  be  a  popular 
and  interesting  sport.  Section  265  of  the  Penal  Code  expressly  "pro- 
hibits playing,  or  other  public  sport,  exercises  or  shows,  upon  the  first 
day  of  the  week,  and  all  noise  disturbing  the  peace  of  the  day."  Sev- 
eral other  sections  prohibit  all  trades,  labor,  and  public  traffic  on  Sun- 
days, except  works  of  necessity  or  charity.  Section  259  defines  the 
Sabbath,  and  declares  the  purpose  for  which  it  was  instituted,  as  fol- 
lows :  "The  first  day  of  the  week  being  by  general  consent  set  apart 
for  rest  and  religious  uses,  the  law  prohibits  the  doing  on  that  day  of 
certain  acts  hereinafter  specified,  which  are  serious  interruptions  of 
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the  repose  and  religious  liberty  of  the  community.'*  Section  260  de- 
fines Sabbath  breaking  as  "a  violation  of  the  foregoing  prohibition." 
This  language,  together  with  the  undoubted  trend  of  judicial  authority, 
directly  tends  to  show  that  the  liberty  of  conscience  and  the  right  of 
undisturbed  repose  on  the  Sabbath  are  the  bases  of  the  plaintiffs'  cause 
of  action,  upon  the  theory  that,  when  a  statute  is  obviously  intended  to 
provide  for  the  safety  and  quiet  of  a  community,  it  is  reasonable ;  and, 
where  the  statute  is  lawful,  a  compliance  with  its  purposes  must  be  sus- 
tained. City  of  Rochester  v.  West,  164  N.  Y.  610,  58  N.  E.  673,  79 
Am.  St.  Rep.  659,  63  h.  R.  A.  648.  It  is  true  that  hundreds  of  labor- 
ing people,  who  must  toil  during  the  balance  of  the  week,  get  much 
needed  recreation  and  rest  in  certain  characters  of  entertainment  on 
Sunday.  To  deprive  them  of  these  pleasures  and  advantages  would 
be  to  discriminate  against  these  classes  as  nonchurch-going  people. 
The  numbers  so  accommodated  and  entertained  are  so  great,  in  pro- 
portion to  those  who  do  not  desire  such  entertainments  on  the  Sabbath, 
but  rather  prefer  to  keep  that  day  as  a  day  of  rest  and  worship,  that  it 
may  well  be  said  to  present  a  difficult  question  for  solution.  Does  the 
ri|^ht  or  wrong  of  the  question  depend  upon  the  character  of  the  enter- 
tamment?  I  think  so.  Under  the  statutes  of  this  state  all  classes  of 
tradesmen,  artisans,  and  business  men,  such  as  merchants,  butchers, 
barbers,  saloon  keepers,  race  track  associations,  and  fairs,  are  abso- 
lutely prohibited,  by  statute,  from  opening  their  places  of  business  or 
entertaining  the  public  on  Sunday.  These  statutes  must  be  taken  into 
consideration  whenever  the  moral  side  of  the  question  comes  under  re- 
view. What  superior  right,  if  any,  have  the  defendants  to  entertain- 
ments of  this  character,  especially  at  a  time  and  place  where  individuals 
are  to  be  annoyed  by  these  games,  and  their  property  is  to  be  rendered 
less  valuable?  Much  may  be  said  in  favor  of  proper  Sunday  recrea- 
tion ;  but  is  baseball  playing  so  generally  attended,  and  has  it  become 
such  a  public  necessity,  as  an  amusement,  that  it  ought  to  be  upheld 
in  this  community,  under  the  circumstances?  To  answer  this  question 
in  the  affirmative  is  to  disregard  the  rights  of  all  other  citizens  who 
do  not  approve  of  this  conduct  on  the  Sabbath,  and  to  imperil  their  rest 
and  property  by  yielding  to  this  custom.  Railroads,  steam  and  electric, 
in  our  cities  and  thickly  settled  villages,  affording  to  a  large  portion  of 
the  population  facilities  for  attending  places  of  public  worship,  or  mod- 
est and  quiet  recreation,  seem*to  have  become  necessities  to  the  general 
public,  and  cannot  be  discriminated  against  successfully,  since  this  line 
of  traffic  is  intended  for  the  interest,  benefit,  and  accommodation  of  the 
community  at  large,  and  takes  the  place  largely  of  other  public  travel. 
The  same  thing  may  be  said  of  all  classes  of  public  service,  among 
which  are  the  telegraph,  telephone,  electric  light  service,  and  necessary 
travel  upon  the  public  streets  and  thoroughfares.  When  a  Sabbath 
entertainment  works  mischief,  annoyance,  or  injury  to  a  community  by 
being  in  such  close  proximity  to  residential  parts  of  a  city  or  village,  if 
the  individual  sustains  special  damages  different  from  the  damage  to 
the  whole  public,  he  may  maintain  an  action  and  have  an  injunction  to 
restrain  that  entertainment.  New  York  Cement  Co.  v.  Consolidation 
R.  C.  Co.,  178  N.  Y.  167,  70  N.  E.  451.  It  is,  in  my  judgment,  unwise 
to  decide  that  question  upon  the  merits  in  this  application,  since  this 
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question  can  be  disposed  of  by  a  trial  in  a  court  of  equity,  where  the 
witnesses  can  be  presented,  examined,  and  a  fair  and  just  determination 
reached ;  and  no  serious  damage  or  inconvenience  will  be  sustained  by 
the  defendants  in  the  meantime.  The  motion  to  dissolve  the  injunction 
is  therefore  denied,  with  costs. 
Motion  denied,  with  costs. 


(44  M18C.  Bep.  12a) 

HUGHES  et  al.  v.  GOLDEN  et  aL 

(Supreme  Court,  Special  Term,  Kings  CJounty.    June,  1904.) 

1.  Pabtition— Pabtibs— CBXDrroBS  of  Dbobdent. 

The  personalty  of  a  decedent  was  insufficient  to  pay  his  debts,  but  no 
proceedings  to  sell  his  real  estate  were  taken  within  three  years  after 
letters  were  issued  as  provided  by  Code  Civ.  Proc.  f  2760.  The  heirs  sued 
to  partition  his  real  estate,  making  his  unsecured  creditors  and  his  ad- 
ministrator parties.  The  evidence  showed  that  the  claims  of  these  cred- 
itors had  been  established  in  the  probate  court  at  the  final  accounting  of 
the  administrator.  Held  that,  in  order  to  avoid  multiplicity  of  actions, 
the  court  will  not  remit  such  creditors  to  their  action  against  the  heirs 
under  section  1843,  some  of  the  heirs  being  nonresidents,  and  their  shares 
being  small,  but  will  determine  the  same  in  the  action  for  partition. 

2.  SuBBOQATioN— Rights  of  Administbatob. 

Where  an  administrator  paid  the  transfer  tax  of  real  estate  from  the 
personalty,  the  administrator  is  subrogated,  as  against  the  heirs  who  have 
succeeded  to  the  real  estate,  to  the  claim  for  such  for  the  benefit  of  the 
creditors  of  the  estate. 

Action  by  Mary  Hughes  and  others  against  Margaret  Golden  and 
others.  Motion  to  confirm  referee's  report  in  partition.  Referee's  re- 
port modified. 

Thomas  F.  Murtha,  for  plaintiflfs. 
Smith  &  Campbell,  for  creditors, 
R.  M.  Cahoone,  for  administrator. 

MADDOX,  J.  The  personal  estate  is  the  primary  fund  for  the  pay- 
ment of  debts,  and,  when  found  to  be  insufficient,  the  land  may  be  re- 
sorted to,  but  such  proceedings  must  be  had  within  three  years  after 
letters  were  first  issued.  Code  Civ.  Proc.  §  2760.  Here  that  period 
of  time  has  long  since  elapsed,  and,  though  the  personalty  was  insuf- 
ficient, such  proceeding  was  not  instituted  by  the  administrator  or  any 
creditor.  The  account  of  the  administrator  has  been  settled  and  passed, 
and  the  claims  of  the  creditors  have  been  established  on  the  accounting 
proceeding,  to  which  it  appears  the  heirs  were  parties.  While  the  cred- 
itors are  not  necessary  parties  to  this  action,  still  they  are  before  the 
court,  and  in  equity  their  rights  should  be  protected.  If  not  protected 
here,  they  will  be  remitted  to  their  action  against  the  heirs  under  section 
1843  of  the  Code  of  Civil  Procedure,  and  many  of  such  heirs  are  non- 
residents of  the  state  and  of  the  county,  and  the  shares  of  some  are  very 
small,  viz.,  the  ^/tsb  part.  To  so  remit  the  creditors  would  result  in 
a  multiplicity  of  actions,  when  all  right  can  be  determined  here. 

The  administrator  has  paid  from  the  personal  estate  the  transfer  tax, 
a  claim  against  those  to  whom  the  property  descended,  and  in  equity 
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the  administrator  is  subrogated  to  that  claim  for  the  benefit  of  the  cred- 
itors, for  they  had  the  right  to  the  application  of  such  personalty  to  the 
payment  of  their  debts.  Let  report  be  modified  so  as  to  provide  for  the 
payment  of  the  creditors,  or  of  a  sufficient  sum  to  the  administrator  to 
enable  him  to  pay  said  creditors. 
Referee's  report  modified. 


(44  Misc.  Rep.  129.) 

McCALL  V.  CITY  OF  ROCHESTER. 

(Supreme  Court,  Trial  Term,  Monroe  County.    June,  1904.) 

• 

1.  Void  Assessment— Voluntary  Payment— Recovery. 

An  owner  of  land  paid  an  apparently  valid  assessment,  but  void  to  her 
knowledge,  before  any  attempt  made  by  the  city  to  collect  It  Held,  that 
the  payment  could  not  be  recovered  as  one  made  under  duress  of  law,  nor 
at  all  unless  the  assessment  was  first  set  aside. 

2.  Same— Relief  in  Equity. 

Laws  1898,  p.  440,  c.  182,  §§  466,  467,  provide  a  remedy  for  a  party  ag 
grieved  in  the  case  of  assessments  alleged  to  be  void  for  fraud,  error,  or 
defect  in  work.  Held  exclusive,  and  precluding  any  resort  to  a  hill  in 
equity. 

3.  Same— Constitutional  Law. 

Laws  1898,  p.  440,  c.  182,  §§  466,  467,  providing  an  exclusive  remedy  for 
a  party  aggrieved  by  a  void  assessment,  Is  a  constitutional  provision,  the 
Legislature  having  a  right  to  prohibit  an  action  to  recover  such  assess- 
ment except  on  compliance  with  certain  conditions. 

Action  by  Bertha  A.  McCall  against  the  city  of  Rochester  to  recover 
the  amount  of  assessment  paid  to  such  city.    Dismissed. 

Curtis  Fitzsimmons,  for  plaintiff. 
William  A.  Sutherland,  for  defendant 

DAVY,  J.  This  action  is  brought  to  recover  from  the  city  of  Roch- 
ester $78.62,  paid  by  plaintiff  to  the  city  treasurer  for  the  Pierpont 
avenue  improvement  assessment.  The  plaintiff  contends  that  the  as- 
sessment was  illegal  and  void  for  the  reason  that  no  portion  of  her 
land  fronted  on  Pierpont  avenue ;  that  between  her  property  and  the 
avenue  there  is  a  strip  of  land  two  feet  wide,  which  she  does  not  own. 
It  appears  from  the  testimony  taken  upon  the  trial  that  at  the  time  the 
assessment  was  made  the  plaintiff  had  a  deed  of  the  property  in  question. 
She  also  claimed  to  be  the  owner  thereof,  and  signed  a  remonstrance 
to  the  common  council  against  the  improvement.  She  owned,  or  pre- 
tended to  own,  the  property  at  the  time  fixed  by  law  for  determining 
who  should  be  assessed  therefor  as  owner.  The  assessors,  therefore, 
obtained  jurisdiction  of  the  plaintiff  and  the  subject-matter,  and  the  tax 
roll,  when  completed  by  the  assessors,  formed  the  basis  on  which  the  tax 
was  imposed.  If  the  assessment  was  void  for  want  of  jurisdiction, 
as  claimed  by  the  plaintiff,  she  was  under  no  obligation  to  have  paid  it. 
She  stood  in  no  danger  of  having  the  assessment,  or  any  portioii  thereof, 

K 1.  See  Municipal  Corporations,  vol.  36,  Cent  Dig.  §  1283. 
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against  her  premises,  collected,  if  she  had  seen  fit  to  have  resisted  its 
collection. 

In  Trimmer  v.  City  of  Rochester,  130  N.  Y.  405,  29  N.  E.  746,  FoUett, 
C,  J.,  said : 

•There  is  a  broad  distinction  between  an  assessment  which  Is  illegal  by  rea- 
son of  the  existence  of  some  fact  outside  of  the  record,  and  one  void  on  the 
face  of  the  record  for  lack  of  Jurisdiction  of  the  person  or  property,  or  by  rea- 
son of  the  unconstitutionality  of  the  statute  under  which  the  assessment  is 
made." 

It  was  held  in  Tripler  v.  Mayor,  125  N.  Y.  623,  26  N.  E.  721,  that, 
in  order  to  maintain  an  action  to  recover  back  money  paid  in  satisfaction 
of  an  illegal  assessment,  it  must  appear  that  the  payment  was  made 
in  ignorance  of  the  invalidity  of  the  assessment,  or  through  some  legal 
coercion.  Where  one  upon  whose  land  an  assessment  is  laid,  apparently 
valid,  but,  by  reason  of  the  facts  outside  of  the  record,  actually  void, 
pays  it  with  full  knowledge  of  these  facts  before  any  attempt  is  made  to 
enforce  it,  the  payment  cannot  be  regarded  as  an  involuntary  payment 
by  coercion  in  law.  But  assuming  that  the  assessment  is  illegal,  and 
the  plaintiff  has  not  waived  her  right  to  recover  the  same,  the  question 
arises  whether  she  can  maintain  this  action  until  the  assessment  is  first 
set  aside.  The  White  Charter,  so  called,  for  the  government  of  cities 
of  the  second  class,  which  includes  the  city  of  Rochester,  was  passed 
in  1898  (Laws  1898,  p.  371,  c.  182),  and  became  effective  January  1, 
1900.  The  assessment  roll  for  the  improvement  of  Pierpont  avenue 
was  completed  by  the  assessors  and  confirmed  by  the  common  council 
March  13,  1900.  The  assessment,  therefore,  which  the  plaintiff  seeks 
to  recover  in  this  action,  was  made  after  the  present  city  charter  went 
into  effect  and  comes  within  the  provisions  of  sections  466  and  467  of 
the  charter.     Section  466  provides  that : 

"If,  in  the  proceedings  relative  to  any  assessment  or  assessments  for  local 
improvements  in  the  city,  or  in  the  proceedings  to  collect  the  same,  any  fraud 
or  defect  in  the  work,  or  substantial  error,  shall  be  alleged  to  exist  or  to  have 
been  committed,  the  party  aggrieved  thereby  may,  within  twenty  days  after 
the  completion  of  the  assessment,  apply  to  have  the  assessment  vacated  or 
reduced,  to  a  Judge  of  the  Supreme  Court,  at  special  term  or  at  chambers,  or 
to  the  county  Judge,  who  shall  thereupon,  upon  due  notice  to  the  corporation 
counsel,  and  to  the  contractor  and  his  sureties,  or  any  other  person,  if  they, 
or  either  of  them,  be  proper  persons,  proceed  forthwith  to  hear  the  proofs  and 
allegations  of  the  parties." 

Section  467  provides  that  no  suit  or  action  in  the  nature  of  a  bill  in 
equity  or  otherwise  shall  be  commenced  to  vacate  any  assessment  in  the 
city,  or  to  remove  a  cloud  upon  title  arising  from  any  assessment.  It 
also  provides  that  owners  of  property  shall,  in  proceedings  to  vacate 
or  stay  payment  of  assessments,  be  confined  to  the  form  of  proceeding 
mentioned  in  section  466;  and  it  also  authorizes  the  court  to  direct 
that  any  issue  or  issues  of  fact  be  tried  before  a  jury.  It  is  evident 
that  this  statute  was  intended  to  prevent  the  vacation  of  any  assess- 
ment by  any  suit  or  action  in  the  nature  of  a  bill  in  equity,  and  to  confine 
owners  of  property  in  cases  of  alleged  void  assessments  to  these  reme- 
dies provided  in  section  466  of  the  city  charter.  It  is  not  claimed  that 
this  assessment  which  has  been  paid,  and  which  is  sought  in  this  action 
to  be  recovered  back,  has  been  annulled. 
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Section  1  of  chapter  910,  p.  980,  of  the  Laws  of  1896,  provides  that: 

"Whenever  an  assessment  for  a  local  improvement  has  been  annulled  by 
the  Judgment  or  order  of  any  court  any  sum  of  money  which  has  been  here- 
tofore, or  shall  be  hereafter  paid  thereon,  may  be  refunded  with  interest  from 
the  time  of  such  payment.  If  not  so  refunded  within  one  year,  from  the  time 
of  such  Judgment  or  order  annulling  such  assessment,  an  action  may  be  main- 
talned  to  recover  such  sum  with  interest  thereon." 

It  was  held  in  Trimmer  v.  City  of  Rochester,  supra,  that  where 
money  has  been  collected  under  an  assessment  for  a  local  improvement 
which  is  valid  on  the  face  of  the  record,  but  is  illegal  by  reason  of  some 
fact  outside  thereof,  it  cannot  be  recovered  back  until  the  assessment  is 
set  aside.  Palmer  v.  City  of  Syracuse,  67  App.  Div.  270,  73  N.  Y. 
Supp.  378,  was  an  action  to  recover  certain  sums  of  money  paid  for 
local  improvements  on  the  ground  that  the  assessments  were  invalid. 
The  court  held  that  the  action  could  not  be  maintained,  for  the  reason 
that  the  assessments,  although  conceded  to  be  invalid,  had  not  been 
set  aside;  that  the  provisions  of  the  charter  require  that  the  assess- 
ments must  be  first  set  aside,  and,  after  that  has  been  accomplished,  the 
municipality  has  a  year  in  which  to  refund  the  money.  Judge  Spring, 
in  speaking  for  the  court,  said: 

"The  intention  of  the  lawmakers  evidently  was  to  give  the  municipal  au 
thorities  a  reasonable  time  in  which  to  raise  the  money  to  meet  an  unexpected 
call  upon  their  resources,  and  the  statute  guards  the  rights  of  the  person  wbo 
has  paid  the  illegal  tax  for  this  delay  by  allowing  him  interest  on  the  money 
so  paid." 

Wallace  v.  Mayor,  53  App.  Div.  187,  65  N.  Y.  Supp.  855,  affirmed 
165  N.  Y.  658,  69  N.  E.  1132;  Trimmer  v.  City  of  Rochester,  supra; 
Scudder  v.  Mayor,  146  N.  Y.  248,  40  N.  E.  734. 

This  provision  of  the  city  charter  is  almost  identical  with  chapter 
410  of  the  Laws  of  1882,  known  as  the  "New  York  Consolidation  Act," 
and  the  question  of  the  power  of  the  court,  under  that  act,  to  restrain 
the  city  from  collecting  an  illegal  assessment  levied  for  street  improve- 
ment, arose  in  Sixth  Ave.  R.  R.  Co.  v.  Mayor  (Sup.)  17  N.  Y.  Supp. 
904.  In  that  case  the  court  at  General  Term  in  the  First  Department 
held  that  section  897  of  the  consolidation  act  (Laws  1882,  p.  246,  c 
410)  expressly  provides  that  no  suit  or  action  in  the  nature  of  a  bill 
in  equity  or  otherwise  shall  be  commenced  for  the  vacation  of  any 
assessment  in  said  city,  or  to  remove  a  cloud  upon  title,  but  owners 
of  property  shall  be  confined  to  their  remedies  in  such  cases  to  the 
proceedings  under  that  act.  This  provision  was  held  in  Mayer  v. 
Mayor,  101  N.  Y.'284,  4  N.  E.  336,  to  be  unqualified,  and  to  apply  to 
every  class  of  assessments.  Matter  of  Bridgford,  66  Hun,  227,  20 
N.  Y.  Supp.  281. 

There  can  be  no  question  but  that  the  Legislature  has  the  power  to 
prohibit  an  action  to  recover  an  invalid  assessment  for  a  local  improve- 
ment unless  certain  conditions  are  complied  with.  In  Loomis  v.  City 
of  Little  Falls,  176  N.  Y.  31,  68  N.  E.  105,  the  court  held  that,  the 
Legislature  having  the  power  to  absolutely  prohibit  an  action  to  set 
aside,  cancel,  or  annul  any  assessment  made  for  local  improvements, 
such  power  necessarily  includes  the  power  to  prohibit  the  commence- 
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ment  of  such  an  action  unless  specified  conditions  are  complied  with. 
Chief  Judge  Parker,  who  wrote  the  opinion  of  the  court,  said : 

'*It  is  an  acknowledged  branch  of  equity  jurisdiction  to  remove  clouds  from 
the  title  to  real  property,  but  the  Leg^lature  has  the  power  to  deprive  parties 
of  that  particular  remedy.  It  may  not  deprive  them  of  every  remedy,  but, 
so  long  as  an  adequate  remedy  is  afforded  to  a  party  injured,  the  Legislature 
acts  within  its  authority  when  it  deprives  the  courts  of  power  to  give  relief 
in  certain  forms  of  actions.*' 

I  am  of  the  opinion  that  the  plain  provisions  of  the  charter  compel 
me  to  hold  that  this  action,  cannot  be  maintained.  The  complaint, 
therefore,  is  dismissed,  with  costs  to  the  defendant 

Complaint  dismissed,  with  costs. 


<44  Misc.  B^.  12a) 

In  re  CITY  OF  NEW  YORK. 

(Supreme  Court,  Special  Term,  Kings  County.    June,  1904.) 

1.   BmNBNT  DOKAIN— INTEBEST  ON  AWABD. 

Where,  in  proceedings  by  the  city  of  New  York  to  condemn  land,  the 
city  takes  the  property  in  advance  of  the  termination  of  such  proceedings 
and  before  confirmation  of  the  commissioners'  report,  the  commissioners 
cannot  assess  any  part  of  the  interest  allowed  the  property  owner  as  com- 
pensation for  such  taking  on  such  property  owner. 

In  the  matter  of  the  application  of  the  city  of  New  York  in  proceed- 
ings to  condemn  Eighth  street  Motion  to  confirm  report  of  commis- 
sioners of  estimate  and  assessment    Denied. 

John  J.  Delany,  Corp.  Counsel  (James  D.  Bell  and  James  F.  Quigley, 
of  counsel),  for  the  motion. 

Michael  Furst  Qoseph  A.  Burr,  of  counsel),  for  property  owners, 
opposed. 

KELLY,  J.  I  will  not  interfere  with  the  decision  of  the  commis- 
sioners in  the  matter  of  dividing  the  assessment  for  benefits.  That 
was  a  subject  peculiarly  within  their  jurisdiction,  and  their  judgment 
should  not  be  disturbed  save  on  clear  and  unmistakable  evidence  of 
error  or  injustice.  The  case  does  not  present  such  erroneous  principles. 
See  Long  Island  R.  R.  Co.  v.  Reilly,  89  App.  Div,  166,  85  N.  Y.  Supp. 
876;  Matter  of  Willink  Enerance,  decided  June  17,  1904.  Nor  do  I 
think  the  failure  to  award  interest  on  the  allowance  for  damages  for 
change  of  grade  calls  for  the  denial  of  the  motion  to  confirm  their 
report  But,  notwithstanding  the  court's  reluctance  to  prolong  the  pro- 
ceedings— and  I  mn  free  to  say  that  I  cannot  understand  the  delay  in 
completing  these  street  opening  proceedings  as  compared  with  other 
proceedings  under  the  condemnation  law,  in  which  other  classes  of  cor- 
porations are  plaintiffs — I  am  of  the  opinion  that  the  commissioners  had 
no  right  to  assess  any  part  of  the  interest  allowed  the  property  owner 
on  the  taking  of  his  property  before  payment  back  on  the  identical  prop- 
erty owner  who  receives  the  interest.  If  the  provision  which  allows 
the  municipal  corporation  to  take  the  property  of  the  individual  against 
89N.Y.S.- 
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his  Will,  for  the  public  use,  in  advance  of  compensation  and  payment, 
is  constitutional — and  it  is  easy  to  see  how  it  can  work  great  hardship 
in  particular  cases — ^it  is  justified  only  on  the  theory  that  the  individual 
citizen  receives  something  in  the  way  of  compensation.  This  is  at- 
tempted to  be  provided  for  by  allowing  him  interest  on  the  value  of  his 
land  from  the  date  when  he  is  deprived  of  it  by  force  of  the  law,  al- 
though his  house  and  shelter  may  be  taken  from  him,  and  he  must  await 
the  termination  of  these  lengthy  proceedings  before  he  receives  the 
wherewithal  to  supply  the  loss.  But  to  say  that  any  part  of  this  inter- 
est compensation  may  be  taken  from  him  in  the  same  proceeding  under 
guise  of  an  assessment,  or  in  any  other  way,  seems  to  me  to  be  in  con- 
travention of  elementary  principles  of  fair  dealing,  if,  indeed,  it  does 
not  destroy  the  very  argument  on  which  the  constitutionality  of  the 
taking  is  based.  I  must  therefore  sustain  the. objection  to  the  action 
of  the  commissioners  in  assessing  any  part  of  the  interest  awarded  to 
the  owner,  Rogow,  as  compensation,  back  to  his  remaining  proper^. 
Ordered  accordingly. 


(44  MlBC.  Rep.  488.) 

TANNER  V.  RANKEN  et  al. 

(Supreme  Ck)urt,  Special  Term,  Ck)lumbla  (bounty.    July,  1901) 

L  Associations — Officebs— Removal. 

An  officer  of  an  unincorporated  association  can  be  removed  from  such 
office,  to  which  he  was  elected  by  the  votes  of  the  members,  only  by  the 
association. 

2.  Same— Injunction. 

Where  plaintiff  and  his  alleged  fellow  officers  were  not  recognized  by 
the  organization  they  claim  to  represent  as  officers,  a  general  statemeot 
in  a  suit  by  them  to  enjoin  other  persons  from  acting  as  officers  is  insuffi- 
cient, where  no  facts  are  set  forth  in  the  moving  papers  from  which  it  can 
be  seen  to  what  extent  or  in  what  manner  they  have  performed  their 
duties,  nor  to  what  extent,  if  at  all,  such  duties  have  been  accepted  by 
the  various  members  of  the  association. 

Action  by  Marvin  H.  Tanner,  president  of  the  National  Carriage 
Dealers'  Protective  Association,  agjainst  William  Ranken  and  others. 
Motion  by  plaintiff  to  continue  injunction.    Denied. 

Peck  &  Behan,  for  the  motion. 

H.  P.  Humphrey,  opposed. 

COCHRANE,  J.  On  the  facts  appearing  from  the  papers  submit- 
ted on  this  motion,  such  motion  cannot  be  granted.  The  plaintiflF  claims 
to  have  been  elected  president  of  the  association  at  a  meeting  thereof 
held  in  Philadelphia  in  October,  1903.  The  by-laws  of  said  associa- 
tion in  force  at  that  time  provided  for  a  meeting  of  the  association  in 
the  month  of  October,  *'at  such  time  and  place  as  shall  be  agreed  on 
at  the  previous  meeting  of  the  association ;  or  in  the  absence  of  such 
action  by  the  association,  the  executive  committee  shall  designate  such 
time  and  place  of  meeting."  The  defendant's  affidavits  show  that  no 
time  and  place  for  the  October  meeting  had  been  agreed  on  at  the  previ- 
ous meeting  of  the  association,  and  that  such  time  and  place  had  not 
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been  designated  by  the  executive  committee.  The  only  statement  I  find 
in  the  plaintiff's  affidavits  bearing  on  this  question  is  a  general  state- 
ment, contained  in  the  complaint  "that  the  last  meeting  of  said  associa- 
tion was  duly  held  on  the  13th  day  of  October,  1903,  m  the  convention 
hall  of  the  National  Export  Exposition  Building  in  the  city  of  Phila- 
delphia, Pa. ;  that  day  and  place  having  been  duly  designated  for  that 
purpose  by  said  association."  If  by  this  general  statement  it  is  meant 
that  the  day  and  place  for  the  October  meeting  had  been  designated  by 
the  previous  meeting  of  the  association,  such  statement  is  controverted 
by  the  defendant's  affidavits,  and  cannot  be  deemed  to  be  established 
on  this  motion.  It  furthermore  appears,  without  contradiction,  that 
the  defendant  Ranken  was  duly  elected  secretary  of  the  association  at 
the  meeting  thereof  in  October,  1902,  for  the  term  of  one  year ;  that  at 
a  meeting  of  the  executive  committee  held  on  the  1st  day  of  August, 
1903,  such  committee  assumed  to  remove  Ranken  from  the  office  of 
secretary,  and  to  appoint  one  Remsen  in  his  place;  and  that  the  call 
for  the  meeting  in  October,  1903,  was  signed  and  sent  out  by  said  Rem- 
sen, assuming  to  act  as  such  secretary.  The. by-laws  of  the  association 
gave  to  the  executive  committee  no  power  to  remove  Ranken  or  to  ap- 
point his  successor.  His  election  came  from  the  association  itself, 
and  was  for  the  term  of  one  year,  and  his  removal  from  office  could  only 
be  accomplished  by  the  body  which  elected  him.  Notice  of  the  October 
meeting  of  the  association  in  1903  was  not  sent  to  all  of  the  parties  en- 
titled thereto,  and  the  meeting  was  only  attended,  according  to  the  affi- 
davits before  me,  by  not  more  than  26  out  of  an  active  membership  of 
from  600  to  1,000.  Ranken,  who  was  the  secretary  of  the  association, 
and,  for  aught  that  appears,  was  lawfully  entitled  to  participate  in  the 
proceedings,  was  forcibly  excluded  therefrom.  It  requires  no  argu- 
ment to  demonstrate  that  a  person  basing  his  claim  to  an  office  on  an 
election  at  a  meeting  thus  called  and  thus  conducted  must  fail  in  his 
contention. 

The  plaintiff  urges,  however,  that  the  election  at  Philadelphia  in 
October,  1903,  cannot  be  reviewed  in  this  case  or  in  a  court  of  equity. 
It  may  be  true,  as  a  general  proposition,  that  the  title  to  an  office,  even 
in  an  unincorporated  association,  cannot  be  tried  in  an  equity  action.  But 
the  plaintiff  brings  this  action  under  section  1919  of  the  Code  of  Civil 
Procedure,  by  virtue  of  the  fact  that  he  is  "the  president  or  treasurer 
of  an  unincorporated  association  consisting  of  seven  or  more  persons." 
It  is  necessary  for  him  to  allege  and  prove,  as  a  necessary  prerequisite 
to  his  right  to  maintain  the  action  under  this  Code  provision,  that  he  is 
president  of  the  association.  The  plaintiff  himself  in  an  action  of 
this  kind  introduces  the  question  of  his  title  to  the  office,  which  he  must 
necessarily  establish  when  it  is  controverted.  In  Ostrom  v.  Greene, 
161  N.  Y.  353,  55  N.  E.  919,  an  action  in  equity  brought  by  the  presi- 
dent of  an  unincorporated  association,  the  court  said :  "The  main 
question  presented  for  decision  is  whether  there  was  evidence  to  sup- 
port the  finding  that  the  plaintiff  was  president  of  the  association  when 
this  action  was  commenced."  After  reviewing  the  facts  at  length,  the' 
court  again  said :  "We  thus  reach  the  controlling  question  whether 
the  trial  court  could  properly  draw  the  inference  from  these  facts  that 
Mrs.  Ostrom  [the  plaintiff]  was  president  of  the  association  when  this 
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action  was  commenced ;"  and  the  conclusion  was  reached  by  the  court, 
after  considering  the  regularity  of  the  meeting  at  which  she  was  elected, 
"that  her  election  was  m  all  respects  regular  and  valid,"  and  that  she 
had  the  right  to  bring  the  action  under  the  Code  provision  above  re- 
ferred to.  So,  in  Reis  v.  Rohde,  34  Hun,  161,  it  was  said  (at  page  166) 
that  "a  claimant  in  possession  may  maintain  an  acticm  to  restrain,  and 
in  such  and  like  cases  the  right  of  possession  or  title  may  be  determined, 
in  so  far  as  it  may  be  necessary  to  determine  the  action." 

But  it  is  further  contended  by  the  plaintiff  that  it  is  immaterial  wheth- 
er or  not  he  was  lawfully  and  regularly  elected  to  the  office  of  president; 
that  he  may  restrain  the  defendants  from  interfering  with  himself 
and  his  fellow  officers,  who  were  elected  at  the  same  time,  provided 
plaintiff  and  his  fellow  officers  are  de  facto  crfiicers,  and  are  recognized 
by  the  association  or  the  members  thereof  as  properly  elected,  and  as 
properly  in  the  discharge  of  the  functions  of  such  offices.  The  diffi- 
culty with  that  contention  is  that  the  facts  here  do  not  warrant  the 
application  of  the  principle  contended  for,  assuming  the  contention  to 
be  weir  founded  in  a  proper  case.  In  Reis  v.  Rohde,  supra,  it  appeared 
that  the  plaintiffs  were  recognized  by  the  organization  which  they 
claimed  to  represent  as  properly  elected,  and  the  court  held  (page  162) 
that  It  was  a  case  calling  for  equitable  interference,  not  on  the  ground 
"that  the  individual  plaintiffs  were  duly  elected,  but  on  the  ground  that 
they  were  recognized  by  the  authorities  then  existing."  I  have  searched 
in  vain  in  the  papers  before  me  for  any  evidence  of  recognition  of  the 
plaintiff  and  his  alleged  fellow  officers  by  the  organization  they  claim 
to  represent.  The  general  statements  in  the  moving  papers  to  the 
effect  that  since  their  election  they  have  been  actively  and  continuously 
performing  the  duties  of  their  office  are  in  substance  controverted  in  the 
opposing  affidavits.  No  facts  are  set  forth  from  which  it  can  be  seen 
to  what  extent  or  in  what  manner  they  have  been  performing  such 
duties,  nor  to  what  extent,  if  at  all,  such  duties  have  been  recognized 
and  accepted  by  the  various  members  of  the  association.  It  appears, 
on  the  other  hand,  that  the  defendants  have  been  assuming  to  exercise 
the  duties  of  the  offices  to  which  they  respectively  claim  to  have  been 
elected,  and  one  of  the  grounds  on  which  the  injunction  is  sought  is 
that  the  defendant  Ranken  is  adjusting  complaints  of  members  of  the 
association,  such  adjustment  being  within  the  proper  duties  of  the 
secretary.  It  is  clear  he  could  not  adjust  such  complaints  unless  they 
were  submitted  to  him  by  the  various  members  of  the  association,  and 
hence  it  is  obvious  that  he  receives  a  certain  amount  of  recognition.  If 
it  be  claimed  that  the  Troy  meeting  in  February,  1904,  at  which  the 
defendants  claim  to  have  been  elected,  was  irregular  and  unauthorized, 
the  answer  is  that,  as  the  facts  now  appear,  the  Philadeljdiia  meetmg 
in  October,  1903,  was  equally  irregular  and  unauthorized.  The  latter 
meeting,  being  attended  by  25,  was  not  nearly  as  large,  and  hence  not 
as  representative,  as  the  Troy  meeting,  which  was  attended  by  105 
active  members  in  person  or  by  proxy.  So  far  as  the  facts  are  disclosed 
on  this  motion,  the  defendants  are  receiving  greater  recognition  as 
officers  of  the  association  than  those  elected  as  officers  at  Sie  Phila- 
delphia meeting.  If  the  will  of  the  majority  is  to  contrcd,  the  defend- 
ants seem  to  have  a  greater  number  on  their  side. 
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It  is  possible,  however,  that  the  facts  are  in  reality  different  from  what 
appear  to  be  the  facts  from  the  papjers  used  on  this  motion,  and  hence, 
although  the  motion  must  be  denied,  such  denial  should  be  without 
prejudice  to  a  renewal  thereof.  Motion  denied,  with  $10  costs,  and 
with  leave  to  the  plaintiff  to  renew  the  same  on  payment  of  such  costs. 

Motion  denied,  with  $10  costs,  with  leave  to  plaintiff  to  renew  on 
payment  of  costs. 


(44  Misc.  Rep.  118.) 

PEOPLB  y.  POOLB  et  aL 

(Supreme  Ck)iirt,  at  Chambers,  Kings  CJounty.    June,  1904.) 

1.   ST7NDAT— PiTBLIO  BaSEBALZt-MiSDEBISANOB. 

Pen.  Code,  |  259,  sets  apart  Sunday  as  a  day  of  rest  and  religions  uses, 
and  prohibits  acts  which  interfere  with  the  repose  and  religious  liberty  of 
the  community.  Section  265  prohibits  on  such  day  all  shooting,  hunting, 
fishing,  playing,  and  other  public  sports.  Held,  that  a  game  of  baseball, 
to  which  the  public  is  Inyited,  and  for  which  an  admission  fee  is  charged, 
on  the  first  day  of  the  week,  is  a  riolation  of  such  section  265. 

Edward  Poole  and  another  were  charged  with  playing  baseball 
on  Sunday.    Motion  to  discharge.    Denied. 

Tohn  F.  Clarke,  Dist.  Atty.,  for  the  People. 
3emard  J.  York,  for  defendants. 

GAYNOR,  J.  In  the  case  of  Rath  and  others  which  was  re- 
cently before  me  on  the  writ  of  habeas  corpus,  the  complaint  was 
simply  that  the  defendants  played  a  game  of  baseball  on  Sunday. 
There  was  no  allegation  that  the  game  was  a  public  one,  or  that  it 
disturbed  the  peace  of  the  day  by  noise.  The  complaint  presented 
nothing  but  the  case  of  ordinary  private  games  of  baseball  or  of 
golf  on  Sunday,  which  have  long  been  allowed  unmolested  in  the 
open  fields  in  the  outskirts  of  this  city,  and  throughout  the  State, 
and  which  are  not  prohibited  by  the  statute,  as  will  presently  be 
seen. 

The  present  case  is  different.  The  complaint  is  of  a  public  game 
of  baseball :  i.  e.,  of  a  game  held  out  to  the  public,  i.  e.,  of  a  game 
to  which  the  public  were  invited,  and  to  which  an  admission  fee 
was  charged.    Is  such  a  game  prohibited  by  statute?    I  think  it  is. 

The  various  penal  Sunday  statutes  were  collected  together,  and 
re-enacted  as  a  chapter  in  revised  form  in  our  Penal  Code,  which 
was  passed  in  1881.  Those  curious  on  the  subject  may  trace  them 
through  the  colonial  statutes  of  1685  and  1695,  the  Revised  Laws 
of  1813  and  the  Revised  Statutes  of  1829. 

Section  259  of  the  Penal  Code  is  as  follows : 

"The  first  day  of  the  week  being  by  general  consent  set  apart  for  rest  and 
religious  uses,  the  law  prohibits  the  doing  on  that  day  of  certain  acts  herein- 
after specified,  which  are  serious  interruptions  of  the  repose  and  religious  lib- 
erty of  the  community." 

f  1.  See  Sunday,  vol.  45,  Cent.  Dig.  i  11. 

Digitized  by  VjOOQIC 


774  89  NEW  YORK  SUPPLEMENT  (Sup.  Ct 

and  128  New  York  State  Reporter 

This  section  is  a  sort  of  preamble;  and  it  is  noteworthy  that  the 
"general  consent"  of  the  community  in  observing  Sunday  is  given 
by  it  as  the  reason  and  basis  of  our  Sunday  laws.  The  wishes  of 
the  community,  therefore,  should  have  much  to  do  with  their  en- 
forcement, as  is  the  case  with  all  laws  which  depend  for  their  vigor 
on  public  opinion. 

Section  262  summarizes  under  general  heads  the  acts  so  pro- 
hibited, the  second  head  being  in  the  words  "Public  sports  and 
shows."  This  word  "public"  excludes  private  sports  and  shows. 
This  section  was  repealed  in  1883,  but  reference  to  it  is  still  neces- 
sary in  getting  at  the  intention  and  scope  of  the  whole  chapter. 

Section  265  enumerates  the  acts  embraced  under  this  head,  and 
is  as  follows : 

''All  Bhooting,  bunting,  fishing,  playing,  horse  racing,  gaming  or  other  pnbll' 
sport,  exercises,  pastimes  or  shows,  upon  the  first  day  of  the  week,  and  all 
noise  disturbing  the  peace  of  the  day,  are  prohibited." 

Here,  again,  the  prohibition  seems  to  be  against  public  acts  only. 
The  enumeration  of  the  specific  things  prohibited  is  followed  by  the 
general  clause,  "or  other  public  sports,  exercises,  pastimes  or 
shows."  This  general  clause  is  not  only  expressly  limited  to  public 
sports,  etc.,  but  is  a  continuation  of  the  same  category  of  acts,  and 
not  the  introduction  of  a  new  category.  But  it  suffices  for  the  pres- 
ent case  that  the  general  clause  is  limited  to  public  sports,  etc.,  for 
unless  it  embraces  baseball,  golf  and  all  other  games  not  specified 
by  name  in  the  section,  they  are  not  prohibited  at  all.  And  a  public 
sport,  game,  show  or  entertainment  is  one  held  out  and  given  to  the 
public.  In  1883  this  section  was  amended  by  dropping  the  word 
"pastimes." 

Such  is  the  interpretation  of  the  statute  without  the  aid  of  any 
side  light.  But  if  we  go  outside  of  the  statute,  and  resort  to  the 
Holy  Scripures  and  to  Christian  rules,  as  some  insist  must  be  done. 
to  aid  in  getting  at  its  color  and  scope,  and  into  the  intention  of  the 
lyCgislature,  the  interpretation  must  remain  the  same.  Physical 
•exercises  and  games  are  not  forbidden  on  the  Sabbath  in  the  Ten 
Commandments.  Only  work  is  there  prohibited.  "Six  days  shalt 
thou  labor  and  do  all  thy  work,  but  the  seventh  day  is  a  sabbadi 
unto  the  Lord  thy  God ;  in  it  thou  shall  not  do  any  work"  (Revised 
Version).  Moreover,  this  commandment  relates  to  the  seventh  day 
of  the  week,  and  not  to  the  first.  In  the  New  Testament  there  is 
no  Sunday  law  at  all.  And  in  the  Christian  church  there  never  have 
been  any  rules  prohibiting  physical  games  and  exercises  on  Sunday. 
Those  who  say  the  contrary  only  speak  at  random,  and  from  lack 
of  education.  Not  long  ago  a  complaint  was  made  to  the  Arch- 
bishop of  Canterbury  that  Mr.  Balfour,  the  prime  minister  of  Eng- 
land, played  the  game  of  golf  on  Sunday.  The  Archbishop's  offi- 
cial response  in  writing  was  that  "it  is  certain  that  the  Christian 
church  has  never  laid  down  detailed  directions  affecting  the  actions 
of  individuals  in  this  matter.  Each  of  them  is  responsible  to  God 
for  so  using  the  Lord's  day  as  to  fit  him  best  for  the  working  days 
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that  follow."  It  is  not  to  be  understood  that  the  Legislature  meant 
to  be  stricter  than  the  divine  law  of  the  Hebrew  scriptures,  or  than 
the  rules  of  the  Christian  church,  excepting  the  extent  to  which 
it  has  expressly  gone. 

And  if  we  view  the  statute  as  a  health  law,  we  shall  still  not  per- 
ceive any  intention  in  it  to  prohibit  all  out-of-door  games  and  ex- 
ercises on  Sunday,  for  to  prevent  them,  especially  in  the  cities, 
would  injure  the  health  of  the  community  and  materially  increase 
the  death  rate.  The  prohibition  is  only  against  public  games  and 
exercises,  namely,  those  to  which  the  public  are  invited,  because  the 
statute  presumes  that  they  interrupt  the  repose  of  the  community ; 
and  that  is  the  case  against  these  defendants. 

Our  judicial  repotts  furnish  only  three  cases  on  the  criminality 
of  g^mes  or  sports  on  Sunday,  owing,  no  doubt,  to  the  fact  that 
the  people  of  this  State  have  not  been  prone  to  meddle  with  how 
their  neighbors  spend  Sunday.  In  the  Case  of  Dennin,  35  Hun, 
327,  the  conviction  of  the  defendant  for  playing  baseball  on  Sunday 
was  reversed  on  appeal  in  the  Supreme  Court,  because  the  game 
was  not  one  held  out  to  the  public,  although  played  in  public  view, 
and  there  was  no  evidence  that  it  interrupted  the  repose. of  the  com- 
munity. The  Case  against  Moses,  140  N.  Y.  214,  35  N.  E.  499,  was 
for  fishing  in  a  stream  on  Sunday,  and  the  defendant  was  convicted. 
Three  judges  of  our  highest  appellate  court  voted  that  the  offense 
was  made  out  by  the  mere  act  of  fishing,  regardless  of  whether  it 
interrupted  the  repose  of  the  community.  Three  judges  dissented 
from  this  view.  The  remaining  judge  of  the  seven  voted  to  uphold 
the  conviction  on  the  ground  that  there  was  sufficient  evidence  to 
show  that  the  repose  of  the  community  had  been  interrupted.  The 
decision  was  therefore  indecisive  of  the  question  whether  the  mere 
act  itself  constituted  a  criminal  offense,  three  judges  out  of  the 
seven  being  squarely  against  that  view,  and  another  being  unwill- 
ing to  join  in  it.  The  Rupp  Case,  33  App.  Div.  468,  53  N.  Y.  Supp. 
927,  was  an  application  to  remove  a  police  commissioner  for  not 
causing  the  arrest  of  persons  playing  the  game  of  baseball  habitu- 
ally in  the  same  place  on  Sundays.  The  evidence  there  was  that  the 
game  was  a  public  one,  an  admission  fee  being  charged,  and  also 
that  it  interrupted  the  repose  of  the  community ;  and  it  was  there- 
fore held  that  the  game  was  a  criminal  offense.  The  construction 
which  I  give  to  the  statute  is  in  harmony  with  these  decisions. 

The  motion  is  denied. 
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(44  Mlsa  Bep.  102.) 

KELLY  V.  HOME  SAV.  BANK  OF  CITY  OP  ALBANY  et  aL 

(Supreme  Oonrt,  Special  Term,  Albany  County.    June,  1904.) 

1.  Got— Savings  Deposit— Evidence. 

A  mother  had  certain  money  deposited  in  a  savings  bank  In  her  own 
name.  A  rule  of  the  bank  forbade  its  withdrawal  except  on  presentation 
of  the  pass  book.  The  mother  executed  a  will  leaving  all  her  bank  deposit 
not  exceeding  $7,000  to  her  daughter.  Thereafter  she  notified  the  bank 
that  she  would  like  her  accounts  so  arranged  that  either  she  or  ber 
daughter  could  draw  it,  and  so  that  her  daughter  could  get  the  money  on 
her  death,  and  a  new  book  was  made  out  in  the  name  of  herself  or  ber 
daughter  or  the  survivor.  When,  the  deposits  exceeded  $7,000,  the  mother 
revoked  by  a  codicil  to  her  will  the  gift  of  the  bank  deposits,  and  sub- 
stituted $7,(X)0  in  money,  and  retained  her  pass  book  during  her  life. 
Held,  there  was  no  absolute  gift  of  the  deposit,  the  mother  being  at  all 
times  able  to  draw  it  without  the  aid  or  permission  of  her  daughter. 

2.  Testaicentaby  Disposition— Bank  Deposit. 

Where  a  mother  deposited  money  in  a  savings  bank  In  the  name  of  her- 
self or  daughter  or  the  survivor  of  them,  Intending  that  on  her  death  her 
daughter  should  have  the  deposit,  such  intent  did  not  entitle  the  latter  to 
recover  it ;  it  being  Insufficient  as  a  testamentary  disposition  of  the  prop- 
erty. 

Action  by  Sarah  E.  Kelly  against  the  Home  Savings  Bank  of  the 
City  of  Albany  and  others  to  recover  a  deposit  in  suit  as  a  gift 
Judgment  for  defendants. 

Upon  the  trial  the  Jury  answered  In  the  affirmative  the  question,  submitted 
to  them  by  the  court,  "Did  Mrs.  Beers  Intend  to  create  a  Joint  tenancy  In  her- 
self and  the  plalntiif  In  the  moneys  deposited  in  the  Home  Savings  Bank,  the 
ownership  of  the  whole  to  go  to  the  one  who  survived?"  About  a  year  after 
Mrs.  Beers  had  made  a  will  giving  the  plaintiff  all  her  deposits  In  any  banks 
of  the  city  of  Albany,  not  to  exceed  $7,000,  and  before  she  made,  at  a  time 
when  they  exceeded  that  sum,  a  codicil  by  which  she  revoked  that  bequest,  and 
gave  the  plalntiif  $7,000  instead  in  money,  she  went  with  the  plaintiff  to  the 
defendant,  presented  her  pass  book,  and  said  to  an  officer  of  the  defendant  that 
she  "would  like  that  account  arranged  so  that  either  she  or  her  daughter  could 
draw  it,  and  if  anything  happened  to  her,  her  daughter  could  get  the  money 
without  any  further  trouble."  The  officer  told  her  that  "he  would  make  out  a 
new  book  in  the  name  of  herself  or  her  daughter,  or  the  survivor  of  them; 
that  would  arrange  it  as  she  wished."  She  then  signed  a  check  for  the  balance 
of  the  old  book,  and  deposited  the  check  In  a  new  book,  made  out  in  the  name 
of  "Kate  V.  Beers  or  Sarah  B.  Kelly,  her  daughter,  or  the  survivor  of  them." 
Mrs.  Beers  kept  the  new  book,  and  it  was  found  after  her  death  In  her  secre- 
tary, to  which  she  and  her  daughter  had  keys. 

Countryman,  Nellis  &  Dubois,  for  plaintiff. 

Harris  &  Rudd  and  Milton  H.  Merwin,  for  defendants. 

HERRICK,  J.  The  facts  herein  are  fully  stated  in  the  decision  filed 
herewith  (89  N.  Y.  Supp.  780),  and  I  will  not  repeat  them  here.  In 
Matter  of  O'Connell,  33  App.  Div.  483,  53  N.  Y,  Supp.  748,  it  was  said 
byFollett,  J.,that: 

"He  who  attempts  to  establish  title  to  property  through  a  gift  Inter  vivos 
as  against  the  estate  of  a  decedent  takes  upon  himself  a  heavy  burden,  which 
he  must  support  by  evidence  of  great  probative  force,  which  clearly  establishes 

If  1.  See  Gifts,  vol.  24^  Cent  Dig.  §§  53,  55,  56. 
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every  element  of  a  valid  gift,  viz.,  that  the  decedent  Intended  to  devest  himself 
of  the  title  in  favor  of  the  donee,  and  accompanied  hlB  intent  by  a  delivery  of 
the  subject-matter  of  the  gift" 

It  has  also  been  said  that: 

'The  elements  necessary  to  constitute  a  valid  gift  are  well  understood,  and 
are  not  the  subject  of  dispute.  There  must  be  on  the  part  of  the  donor  an 
intent  to  give,  and  a  delivery  of  the  thing  given,  to  or  for  the  donee,  in  pursu- 
ance of  such  intent,  and  on  the  part  of  the  donee,  acceptance.  The  subject  of 
the  gift  may  be  chattels,  choses  in  action,  or  any  form  of  personal  property, 
and  what  constitutes  a  delivery  may  depend  on  the  nature  and  situation  of  the 
thing  given.  The  delivery  may  be  symbolical  or  actual,  that  is,  by  actually 
transferring  the  manual  custody  of  the  chattel  to  the  donee,  or  giving  to  him 
the  symbol  which  represents  possession.  *  •  •  But  delivery  by  the  donor, 
either  actual  or  constructive,  operating  to  devest  the  donor  of  possession  of 
and  dominion  over  the  thing,  is  a  constant  and  essential  factor  in  every  trans- 
action which  takes  effect  as  a  completed  gift.  Anything  short  of  this  strips 
it  of  the  quality  of  completeness  which  distinguishes  an  intention  to  give,  which 
alone  amounts  to  nothing,  from  the  consummated  act,  which  changes  the 
title.  Beaver  v.  Beaver,  117  N.  Y.  421,  428,  429,  22  N.  B.  940,  941,  6  L.  R.  A. 
403, 15  Am.  St  Rep.  531.  In  order  to  render  a  gift  valid,  causa  mortis  or  inter 
vivos,  the  gift  must  be  delivered  to  the  donee,  or  it  must  be  placed  in  his  power 
by  delivery  of  the  means  of  obtaining  possession.  Without  delivery  the  trans- 
action is  not  valid  as  an  executed  gift  An  absolute  gift  requires  a  renuncia- 
tion by  the  donor  and  an  acquisition  by  the  donee  of  all  Interest  in,  and  title 
to,  the  subject  of  the  gift  A  portion  cannot  be  retained,  and  the  remainder 
disposed  of."   Curry  v.  Powers,  70  N.  Y.  212,  26  Am.  Rep.  577. 

In  the  case  at  bar  there  was  no  renunciation  by  the  donor  of  all  in- 
terest or  title  in  the  money.  There  was  no  s)mibolical  delivery;  the 
pass  book,  without  which  the  money  could  not  be  drawn,  was  retained 
by  her  in  her  own  possession.  She  never  devested  herself  of  control 
over  the  money ;  she  could  draw  any  or  all  of  it  at  any  time  without 
the  aid,  assistance,  or  permission  of  the  plaintiff.  As  was  said  in  De 
Puy  V.  Stevens,  37  App.  Div.  289,  55  N.  Y.  Supp.  810 : 

'There  must  be  an  actual  or  symbolical  delivery  of  the  property  donated, 
accompanied  by  an  intention  on  the  part  of  the  donor  to  devest  himself  of  all 
title  to,  or  dominion  over,  the  same ;  the  reason  for  this  rule  being  that  until 
these  essential  conditions  have  been  fulfilled,  there  always  remains  the  locus 
poenitentise,  that  is,  'the  opportunity  for  the  giver  to  repent  and  change  hla 
purpose.'  *• 

In  this  case  there  was  an  "opportunity  for  the  giver  to  repent  and 
change  his  [her]  purpose."  At  most  there  is  shown  but  an  intent  to 
give.  The  case  does  not  show  those  "qualities  of  completeness  which 
distinguishes  an  intention  to  give,  which  alone  amounts  to  nothing,  from 
the  consummated  act,  which  changes  the  title."  Beaver  v.  Beaver,  117 
N.  Y.  421-429,  22  N.  E.  940,  941,  6  L.  R.  A.  403,  15  Am.  St  Rep.  631. 
The  intention  of  her  mother  that  the  plaintiff  should  have  the  money 
after  her  death  does  not  entitle  the  plaintiff  to  recover,  because  as  a 
testamentary  disposition  of  her  property  it  is  invalid,  and  because,  "if 
the  gift  regards  the  future,  it  is  but  a  promise  without  consideration, 
and  has  no  validity."  Curry  v.  Powers,  70  N.  Y.  212-215,  26  Am.  Rep. 
677. 

It  is  claimed,  however,  that  if  not  a  valid  gift  inter  vivos,  that  a  joint 
ownership  with  the  right  of  survivorship  wa3  created  by  the  acts  of 
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Mrs.  Beers.  "Joint  tenancy,  whether  in  land  or  personalty,  is  not 
favored  either  in  law  or  equity,  and  it  will  never  be  inferred  where  any 
other  deduction  can  be  fairly  made.  In  consequence,  survivorship, 
which  is  an  incident  to  joint  tenancy,  is  seldom  presumed."  De  Puy  v. 
Stevens,  37  App.  Div.  289,  55  N.  Y.  Supp.  810. 

The  cases  of  McElroy  v.  Albany  Savings  Bank,  8  App.  Div.  46,  40 
N.  Y.  Supp.  422 ;  McElroy  v.  National  Savings  Bank,  8  App.  Div.  192, 
40  N.  Y.  Supp.  340,  and  Matter  of  Meehan,  59  App.  Div.  156,  69  N. 
Y.  Supp.  9,  were  all  cases  where  the  deposit  was  made  in  the  name  of 
husband  and  wife,  or  husband  or  wife,  and  where  it  was  held  that  on 
account  of  the  relationship  existing  between  the  parties  that  that  was 
evidence  of  an  intent  to  give  the  moneys  to  the  wife  in  case  she  sur- 
vived him. 

In  the  McElroy  Cases  it  was  held  that  it  was  not  necessary  to  the 
validity  of  the  gift,  under  the  circumstances,  that  the  wife  should  have 
possession  of  the  pass  book  during  the  lifetime  of  her  husband ;  that 
because  of  the  unity  of  husband  and  wife,  the  possession  of  the  husband 
was  the  possession  of  the  wife.  These  cases,  therefore,  cannot  be  con- 
sidered authorities  in  any  cases  except  those  of  husband  and  wife. 
The  mere  fact  that  the  money  was  placed  in  the  names  of  both  does 
not  create  a  joint  ownership  with  the  right  of  survivorship.  Whether 
a  gift  "inter  vivos"  of  the  entire  property,  or  the  creation  of  a  joint 
ownership,  it  is  in  either  case  a  gift  of  property,  and  to  be  a  gift  il 
must  be  a  completed  one,  parting  with  control  over  the  property,  with 
no  opportunity  for  repentance  and  recall. 

The  case  of  Young  v.  Young,  80  N.  Y.  422,  36  Am.  Rep.  634,  was  a 
case  where,  upon  the  death  of  the  intestate,  bonds  were  found  in  two 
packages  inclosed  in  an  envelope,  upon  which  were  indorsed  memoranda 
signed  by  him,  each  of  which  described  the  bonds  inclosed  by  numbers, 
and  stated  that  certain  of  them  belonged  to  William  H.  Young  and  the 
others  belonged  to  John  N.  Young.  Then  followed  a  statement  of  the 
indorsement,  of  which  the  following  is  a  copy : 

*'But  the  Inst,  to  become  due  thereon  is  owned  and  reserved  by  me  for  so 
long  as  I  shall  live,  at  my  death  they  belong  absolutely  and  entirely  to  them 
and  their  heirs." 

William  H.  Young  and  John  N.  Young  were  his  sons.  The  con- 
troversy arose  over  the  portion  of  them  that  were  said  to  belong  to 
William  H.  Young,  and  the  court  said : 

"The  intention  of  Joseph  Young,  deceased,  to  give  the  bonds  in  controversy 
OD  this  appeal  to  his  son  William  H.  Young,  reserving  to  himself  only  the  in 
terest  during  his  lifetime,  was  so  clearly  manifested  that  we  have  examined  the 
case  with  a  strong  disposition  to  effectuate  that  intention,  and  sustain  the  gift 
if  possible." 

After  discussing  what  is  necessary  to  constitute  a  valid  gift,  the 
court  said : 

"A  gift  cannot  be  made  by  creating  a  joint  possession  of  donor  and  donee, 
even  though  the  intention  be  that  each  shall  have  an  interest  in  the  chattel, 
especially  where,  as  in  this  case,  the  line  of  divisiop  between  these  interests  is 
not  ascertainable.  ♦  ♦  ♦  If,  therefore,  the  donor  retained  the  custody  of 
the  bonds  for  the  purpose  of  collecting  the  accruing  interest,  or  even  if  they 
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were  placed  In  the  Joint  custody  or  possession  of  himself  and  the  donee,  there 
was  no  snflaclent  delivery  to  constitute  a  gift." 

It  has  become  very  common,  particularly  for  people  advanced  in 
years,  to  open  accounts,  or  change  accounts  already  opened,  in  sub- 
stantially the  manner  adopted  in  this  case ;  indeed,  some  savings  banks 
have  printed  forms  for  the  purpose.  This  custom  has  given  rise  to 
much  controversy  and  litigation,  and  no  general  rule  can  be  laid  down 
that  will  govern  all  cases.  But  the  mere  fact  that  a  deposit  is  made 
so  that  either  of  two  persons  can  draw  from  it  does  not,  of  itself,  suffice 
as  proof  of  a  gift  from  the  original  owner  of  the  money  to  the  other 
party  to  the  account. 

The  case  of  Wood  v.  Zornstorff,  69  App.  Div.  638,  69  N.  Y.  Supp. 
241,  was  a  case  where  the  deposit  was  made  in  the  name  of  a  father  and 
daughter.  The  daughter  kept  the  pass  book.  There  was  evidence 
that  the  father  repeatedly  asked  the  daughter  for  his  pass  book,  and 
she  promised  that  she  would  bring  it  to  him,  but  did  not  do  so.  The 
court  said,  among  other  things : 

"While  the  bank  book  during  this  period  was  in  the  name  of  the  father  and 
daughter,  it  does  not  necessarily  follow  from  that  fact  that  she  was  to  receive 
the  whole  sum  upon  his  death.  The  intention  of  the  parties  in  making  this 
transfer  to  the  two,  and  in  keeping  it  in  that  form,  is  what  must  control  the 
solution  of  this  action.  It  may  have  been  placed  in  the  names  of  the  two 
either  to  assure  title  in  the  survivor,  or  as  a  matter  of  convenience  for  this 
father  in  his  advanced  years,  to  enable  his  daughter  to  transact  the  business 
for  him." 

Matter  of  Bolin,  136  N.  Y.  177,  32  N.  E.  626,  was  a  case  where  a  Mrs. 
Cody,  having  moneys  deposited  in  a  savings  bank,  withdrew  them,  and 
redeposited  in  an  account  entitled  "J^^^a  Cody  or  daughter,  Bridget 
Bolin."  A  few  years  prior  to  Mrs.  Cody's  death,  and  while  they  were 
both  at  the  bank,  the  pass  book  came  into  the  possession  of  her  daughter, 
Bridget  Bolin,  who  thereafter  retained  the  custody  of  it.  For  many 
years  prior  to  Mrs.  Cody's  death  she  had  resided  with  her  daughter, 
and  was  supported  by  her,  and  by  reason  of  grave  physical  infirmities 
was  the  object  of  much  solicitude  and  care  on  the  part  of  the  daughter. 
The  court  said : 

"All  these  facts,  however,  do  not  suffice  to  make  out  proof  of  the  transfer 
of  title  or  of  a  gift  That  the  moneys  were  deposited  to  the  account  of  'Julia 
Cody  or  daughter,  Bridget  Bolin/  is  not  a  fact  from  which  any  inference  of 
a  transfer  or  of  a  gift  arises.  In  the  absence  of  other  evidence,  the  transaction 
simply  evidenced  a  purpose  of  the  depositor  of  the  moneys  that  they  should  be 
drawn  out  by  either  of  the  persons  named.  The  only  presumption  would  be 
that  the  depositor  so  arranged  for  the  purposes  of  convenience,  and  that  pre- 
sumption is  rather  strengthened  by  the  facts  appearing,  of  her  helpless  con- 
dition of  blindness  and  of  her  other  infirmities.  Nor  was  the  custody  of  the 
pass  book  by  the  daughter  such  a  possession  as  evidenced  an  intention  to  trans- 
fer the  ownership  of  the  moneys  deposited  to  the  daughter.  That  is  perfectly 
consistent  with  the  motive  of  convenience.  •  •  *i  To  constitute  a  valid 
gift  there  must  have  been  the  intent  to  give  and  a  delivery  of  the  thing.  The 
evidence  must  show  that  the  donor  intended  to  devest  herself  of  the  possession 
of  her  property,  and  it  should  be  inconsistent  with  any  other  intention  or  pur- 
pose." 

The  evidence  in  this  case  abundantly  shows  an  intention  upon  the 
part  of  Mrs.  Beers  that  the  plaintiff  should  have  the  money  in  the 
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savings  banks  after  her  death.  It  has  been  shown  by  oral  testimony 
and  by  the  will  of  Mrs.  Beers.  Practically,  she  divided  her  estate  into 
three  parts,  one  part  to  her  grandchildren,  one  part  to  her  son,  and  one 
to  the  plaintiflf.  The  latter  part  was  to  consist  of  the  money  in  the 
savings  banks,  to  the  amount  of  $7,000.  The  change  of  the  form  of 
the  deposits  in  the  savings  banks  was  in  substantial  harmony  with  the 
provisions  of  the  will,  and  was  doubtless  intended  to  effectuate  that 
provision  of  the  will  in  relation  to  the  bank  deposits.  Both  show  the 
intent  of  Mrs.  Beers  that  the  plaintiff  should  have  the  bank  deposits 
upon  the  death  of  Mrs.  Beers.  But  the  gift  was  not  made  one  in 
praesenti;  it  was  not  made  complete.  Mrs.  Beers  did  not  surrender 
control  over  the  deposits.  She  kept  them,  so  she  could  draw  them  out  at 
any  time.  She  possessed  dominion  and  control  over  them,  and  the 
power  to  recall  or  nullify  all  that  she  had  done  in  relation  to  them,  and 
when  such  deposits  came  to  exceed  the  sum  of  $7,000,  which  sum  she 
intended  her  daughter  to  receive,  she,  by  the  codicil  to  her  will,  recalled 
and  nullified  all  that  she  had  theretofore  done  in  the  direction  of  dis- 
posing of  the  bank  deposits  as  such.  What  in  De  Puy  v.  Stevens, 
supra,  is  spoken  of  as  the  locus  poenitentiae,  the  opportunity  to  repent 
and  change  her  purpose  existed,  and  she  availed  herself  of  it  It  fol- 
lows from  this  that  the  plaintiff  is  not  entitled  to  the  moneys  in  the  de- 
fendant savings  bank  deposited  by  the  said  Kate  V.  Beers,  and  that  the 
defendants  are  entitled  to  judgment  against  the  plaintiff,  dismissing  the 
complaint  upon  the  merits,  with  costs. 
Judgment  for  defendants,  with  costs. 


(44  Misa  Rep.  109.) 

HALLENBECK  v.  HALLENBECK  et  a!. 

(Supreme  CJourt,  Special  Term,  Albany  County.    June,  1901) 

L  Gift— Saviwgs  Bank  Deposit. 

Rules  of  a  savings  bank  forbade  payment  of  deposit  except  on  presenta- 
tion of  the  pass  book.  A  depositor  asked  the  teller  of  a  bank  to  add  the 
name  of  her  niece  to  the  pass  book,  so  that  either  of  them  could  draw  the 
money  deposited,  and  signed  a  printed  form,  requesting  the  bank  to  add 
the  name  of  the  niece  "as  owner  and  creditor  with  me,"  with  full  autho^ 
Ity  to  either  or  the  survivor  to  draw  the  whole  or  any  part  of  such  deposit, 
and  the  bank  account  was  changed  so  as  to  be  payable  to  "either,  or  the 
survivor  of  either."  Held  not  to  show  a  complete  gift  of  the  deposit  to 
the  niece. 

Action  by  Huldah  B.  Hallenbeck  against  Albert  C.  Hallenbeck  and 
others  to  recover  from  the  Albany  County  Savings  Bank  money  de- 
posited.    Complaint  dismissed. 

The  money  was  deposited  to  the  following  account:  "The  Albany  Ck)uiity 
Savings  Bank,  In  Account  with  Huldah  Van  Aernam  or  Huldah  B.  HalleDbeck, 
pay  to  either,  or  the  survivor  of  either."  The  printed  instrument,  which  Hul- 
dah Van  Aernam  signed,  referred  to  In  the  opinion,  reads  as  follows : 

"October  7th,  1897. 
"The  treasurer  of  the  Albany  County  Savings  Bank  will  please  add  the 
name  of  my  niece,  Huldah  B.  Hallenbeck,  as  owner  and  creditor  with  me  of 

T 1.  See  Gifts,  vol.  24,  Cent.  Dig.  §§  53,  55,  5a 
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all  moneys  heretofore  or  which  may  hereafter  be  deposited  in  said  bank  under 
this  account  No.  12,413,  together  with  all  the  interest  which  has  been  or  may 
hereafter  be  credited  to  the  said  account;  with  full  authority  for  each,  or 
either  of  us,  or  the  suryivor  of  us,  to  draw  from  the  said  bank  the  whole  or  any 
part  of  such  moneys  or  such  interest"  It  further  appeared  that  before  the 
death  of  Huldah  Van  Aemam  her  nieoe^  Huldah  B.  Hallenbeck»  made  two 
withdrawals  from  the  deposit 

P.  C.  Pugan,  for  plaintiflF. 
Zeb  A.  Dyer,  for  defendants. 

HERRICK,  J.  I  attach  no  importance  in  this  case  to  the  language 
of  the  instrument  signed  by  Mrs.  Huldah  Van  Aemam,  by  which  the 
bank  was  authorized  to  add  the  name  of  Huldah  B.  Hallenbeck  as  an 
owner  and  creditor  with  Mrs.  Huldah  Van  Aemam  of  the  moneys  there- 
tofore deposited  by  her  in  the  defendant  bank.  The  evidence  shows 
that  upon  visiting  the  bank  Mrs.  Van  Aemam  requested  the  teller  "to 
add  the  name  of  her  niece  to  the  pass  book,  so  that  either,  or  the  sur- 
vivor of  either,  could  draw  the  moneys  ;'*  that  he  thereupon  produced  a 
printed  form,  which  contained  the  words  "as  owner  and  creditor  with 
me,"  which  he  filled  out,  and  asked  her  to  sign.  There  is  no  evidence  in 
the  case  that  she  asked  the  bank  officer  to  constitute  the  plaintiflF  a  joint 
owner  and  creditor  with  her.  Those  words  were  words  f  umished  to  her 
by  the  bank  oflScer  by  means  of  the  printed  form,  and  under  the  cir- 
cumstances cannot  be  construed  as  evincing  a  deliberate  purpose  and 
intent  on  the  part  of  Mrs.  Van  Aemam  to  make  the  plaintiflf  a  co  or 
joint  owner  and  creditor  with  her  of  the  moneys  theretofore  deposited 
by  her  in  the  bank. 

I  have  considered  at  some  length  the  law  in  cases  of  this  character 
in  the  case  of  Sarah  E.  Kelly  v.  Home  Savings  Bank,  44  Misc.  Rep. 
1021, 89  N.  Y.  Supp.  776,  which  renders  unnecessary  any  lengthy  discus- 
sion of  this  case.  The  facts  show  that  Huldah  Van  Aemam  never  at 
any  time  surrendered  dominion  and  control  over  the  moneys  in  question. 
The  words  "either  to  draw,"  coupled  with  the  possession  of  the  bank 
book,  gave  her  entire  control  over  the  moneys  upon  deposit.  She  could 
withdraw  them  at  any  time,  and  without  possession  of  the  bank  book, 
the  words,  "either  to  draw"  gave  the  plaintiflF,  Huldah  B.  Hallenbeck, 
no  control  or  dominion  over  such  moneys.  Under  the  rules  of  the 
bank,  which  were  printed  in  the  pass  book,  no  money  could  be  drawn 
therefrom  except  upon  the  presentation  of  the  pass  book,  so  that  by 
the  retention  of  the  pass  book  by  Mrs.  Van  Aemam,  she  not  only  re- 
mained in  control  and  dominion  of  the  money,  but  she  also  prevented  the 
plaintiflF  drawing  any  such  money  except  as  permitted  by  her  by  giving 
to  the  plaintiflF,  from  time  to  time,  possession  of  the  pass  book  for  that 
purpose.  Keeping  control  of  the  pass  book  kept  control  of  the  money, 
and  stripped  the  transaction  of  that  "quality  of  completeness  which  dis- 
tinguishes an  intention  to  give,  which  alone  amounts  to  nothing,  from 
the  consummated  act,  which  changes  the  title."  Beaver  v.  Beaver,  117 
N.  Y.  421,  22  N.  E.  940,  6  L.  R.  A.  403,  16  Am.  St.  Rep.  631.  Within 
the  authorities  referred  to  in  the  case  of  Kelly  v.  Home  Savings  Bank, 
the  gift  here  was  not  a  completed  act.    There  was  only  the  intention, 
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unaccompanied  by  such  acts  as  would  have  carried  that  intention  into 
effect. 

The  complaint  of  the  plaintiff  must  therefore  be  dismissed. 

Complaint  dismissed. 


(44  Misc.  Rep.  97.) 

NBSTLER  ▼.  GBRMANIA  FIRE  INS.  CO. 

(City  Court  of  New  York,  Trial  Term.    June,  1904.) 

1.  IRSUBANCB— Breach  of  CoNDrriONB— Other  Insurance. 

A  fire  insurance  policy  provided  that  It  should  be  void  if  the  insured 
procured  other  insurance  on  the  property  without  the  consent  of  the  in- 
surer indorsed  on  the  policy,  and  that  the  insurer  should  not  be  liable 
for  a  greater  proportion  of  any  loss  than  the  amount  of  the  policy  bore 
to  the  whole  insurance  on  the  property,  and  should  not  be  liable  for  any 
greater  proportion  of  the  loss  than  the  sum  Insured  bore  to  80  per  cent, 
of  the  actual  cash  value  of  the  property  at  the  time  of  the  loss.  The  in- 
sured took  out  other  insurance  without  the  knowledge  of  the  insurer. 
Held,  that  the  last  clause  of  the  policy  did  not  cover  insurance  taken  out 
before  or  after  the  issue  of  the  policy  in  suit  to  which  defendant  had  not 
consented  in  writing,  and  it  was  not,  therefore,  liable  on  the  policy. 

Action  by  Jacob  Nestler  against  the  Germania  Fire  Insurance  Com- 
pany.   Judgment  for  defendant 

Alfred  Steckler,  for  plaintiff. 
Ernest  Hall,  for  defendant. 

DELEHANTY,  J.  It  is  conceded  herein  that  on  June  11,  1902,  the 
defendant  issued  its  policy  for  $2,500  to  plaintiff  on  his  stock  of  goods 
contained  in  his  store  No.  2057  Third  avenue,  in  the  borough  of  Man- 
hattan ;  that  the  actual  sound  value  of  the  goods  insured  at  the  time 
di  destruction  thereof  by  fire  was  $10,344.60,  and  the  aggregate  insur- 
ance thereon  at  that  time  was  $22,600 ;  that  on  June  15,  1902,  the  in- 
sured goods  were  damaged  by  fire  to  the  extent  of  $6,863.17,  and  de- 
fendant's proportionate  share  of  same,  if  at  all  liable,  is  $762.68.  The 
policy  in  question  was  of  the  standard  form,  and  contained,  among 
others,  the  following  provisions : 

(1)  "This  entire  policy,  unless  otherwise  provided  by  agreement  indorsed 
hereon  or  added  hereto,  shall  be  void  if  the  insured  now  has  or  shall  hereafter 
make  or  procure  any  other  insurance,  whether  valid  or  not,  on  property  covered 
in  whole  or  in  part  by  this  policy." 

(2)  "This  company  shall  not  be  liable  under  this  policy  for  a  greater  propo^ 
tion  of  any  loss  on  the  described  property,  or  for  loss  by  an  expense  of  remoTal 
from  premises  endangered  by  fire,  than  the  amount  hereby  insured  shall  bear 
to  the  whole  insurance,  whether  valid  or  not,  or  by  solvent  or  Insolvent  insurers, 
covering  such  property." 

And  (3)  indorsed  in  red  ink  thereon : 

"New  York  Standard  (80%)  Average  Clause  With  Exemption  of  Special  In- 
ventory or  Appraisement  in  Certain  Cases.  This  Company  will  not  be  liable 
for  a  greater  proportion  of  any  loss  or  damage  to  the  property  described  herein 
than  the  sum  hereby  insured  bears  to  eighty  per  centum  (80%)  of  the  actnal 
cash  value  of  said  property  at  the  time  such  loss  shall  happen." 
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It  is  admitted  that  other  insurance  was  taken  out  by  plaintiff  both 
before  and  after  the  issuance  of  the  policy  in  suit  without  the  knowl- 
edge of  defendant,  and  the  question  to  be  determined  is  whether  the 
clause  last  above  mentioned  impliedly  permitted  the  same  without  fur- 
ther action  upon  the  part  of  defendant  under  the  clause  first  above  set 
forth.  If  it  did,  then  it  follows  as  a  matter  of  course  that  there  must 
be  judgment  for  plaintiff;  otherwise  for  defendant.  Admittedly  the 
decision  of  the  question  is  a  novel  one  in  the  insurance  law  of  this  state. 
My  attention  has  been  called  to  but  one  case  in  our  courts  which  has 
any  bearing  upon  the  subject  in  question,  and  my  investigations  along 
the  same  lines  have  resulted  in  no  better  discovery.  The  case  cited 
is  Catoosa  Springs  Co.  v.  Linch,  18  Misc.  Rep.  209,  41  N.  Y.  Supp.  377, 
decided  by  the  Appellate  Term  of  this  department  in  October,  1896. 
There  the  policy  in  suit  permitted  a  total  insurance  of  $8,000.  It  con- 
tained a  clause  that  the  underwriters  should  not  be  liable  thereunder  for 
a  greater  proportion  of  any  loss  on  the  described  property,  or  for  any 
loss  by  an  expense  of  removal  from  premises  endangered  by  fire,  than  the 
amount  thereby  insured  shall  bear  to  the  whole  insurance;  and  also 
another  that  the  entire  policy,  unless  otherwise  provided  by  agreement 
indorsed  thereon  or  added  thereto,  shall  be  void  if  the  insured  then 
had  or  shall  thereafter  make  or  procure  any  other  contract  of  insurance 
thereon.  On  the  binder  permitting  the  other  insurance  above  specified 
was  the  following: 

*'It  Is  a  condition  of  this  policy,  if  at  the  time  of  loss  the  assured  shall  hold 
any  policy  of  this  or  any  other  company  on  the  property  hereby  insured,  subject 
to  the  conditions  of  coinsurance  or  average,  this  company's  liability  herein 
shall  be  limited  thereby  to  the  same  extent  as  though  such  clause  were  con- 
tained in  this  policy." 

At  the  time  of  the  loss  in  question  the  aggregate  insurance  thereon 
included  a  policy  issued  by  the  Jefferson  Company,  of  Wheeling,  W.  Va. 
This  last-named  policy  contained  the  80  per  cent,  average  clause,  and 
the  court  held  that  that  clause  by  intrinsic  adoption  was  part  of  the 
policy  in  suit,  and  under  it  the  insured  was  required  to  keep  the  prop- 
erty insured  to  80  per  cent,  of  its  actual  value.  And,  further,  upon  the 
audiority  of  Pool  v.  Milwaukee  Mechanics'  Ins.  Co.,  91  Wis.  630, 
65  N.  W.  64,  61  Am.  St.  Rep.  919,  that  such  clause  impliedly  authorized 
additional  insurance,  without  incurring  the  risk  of  an  avoidance  of  the 
policy  under  the  provisions  requiring  written  consent  for  other  insur- 
ance, even  though  the  amount  exceeded  the  limit  expressly  stipulated, 
viz.,  $8,000,  provided,  however,  it  did  not  extend  the  amount  of  per- 
missible insurance  beyond  the  80  per  cent  valuation.  While  this  case 
is  an  authority  and  binding  to  the  extent  stated,  I  do  not  consider  it  in 
point  upon  all  the  issues  herein.  As  stated,  when  the  plaintiff  at  bar 
obtained  the  policy  in  suit,  he  had  already  on  the  property  covered  there- 
by policies  aggregating  in  value  $17,500,  or  175  per  cent,  of  the  actual 
value  of  the  "insured  property.  This  situation  admittedly  was  con- 
cealed from  defendant,  and  when  it  issued  its  policy  the  property  in 
question  became  insured  for  about  200  per  cent,  of  its  actual  value. 
Still  desiring  further  protection  in  that  line,  the  plaintiff  obtained  the 
very  next  day  after  the  issuance  of  the  policy  herein,  and  without  notice 
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to  this  defendant,  other  insurance  to  the  amount  of  $1,000.  I  think  by 
his  acts  he  overreached  himself,  and  consequently  the  policy  in  suit  was 
avoided.  Giving  to  plaintiflf  the  most  favorable  construction  dedudble 
from  the  80  per  cent,  average  clause  in  question,  the  most  that  can  be 
claimed  is  that  it  permitted  other  insurance  for  an  amount  which  that 
sum  bore  to  the  actual  value  of  the  property  insured.  In  the  Pool 
Case,  supra,  it  was  said  that,  while  this  80  per  cent,  average  clause  does 
not  expressly  authorize  additional  insurance  without  the  consent  of  the 
insurer,  yet  it  does  by  necessary  implication  authorize  the  same,  and 
make  it  an  object  for  the  insured  to  take  additional  insurance  until  the 
80  per  cent,  of  the  actual  cash  value  of  the  property  should  be  obtained. 
This  interpretation  of  the  clause  in  question  is,  in  my  opinion,  a  reason- 
able one,  and  under  the  cases  cited  I  conclude  that  plaintiff  had,  under 
the  80  per  cent,  average  clause  contained  in  the  policy  herein,  the  im- 
plied right  to  take  other  insurance  upon  the  property  in  question  up 
to  80  per  cent,  of  the  actual  value  thereof.  But  does  that  clause  cover 
the  previous  insurance  herein?  The  policy  declares  that  it  shall  be 
void  "if  the  insured  now  has"  other  insurance.  As  stated,  he  did  have 
other  insurance  when  the  policy  in  suit  was  issued.  The  80  per  cent 
clause  was  an  added  one,  and,  although  literally  its  language  points  to 
prospective  insurance,  under  the  rule  that  when  the  meaning  of  an  in- 
strument taken  as  a  whole  is  doubtful,  its  several  provisions  should  be 
construed  favorably  to  the  party  to  whom  the  undertaking  is  made,  and 
most  strongly  against  the  party  in  whose  interest  the  provisions  are  in- 
troduced, the  words  must  be  held  to  refer  to  and  include  insurance  al- 
ready existing,  provided  the  aggregate  amount  thereof  does  not  exceed 
the  80  per  cent,  limit  specified.  As  the  previous  insurance  far  exceeded 
that  amount,  the  policy,  in  my  opinion,  was,  therefore,  avoided  thereby. 
I  conclude  further  that  the  taking  out  by  plaintiff  of  the  $1,000  policy 
the  day  after  the  issuance  of  the  one  in  suit,  whereby  tfie  property  in 
question  became  insured  in  all  for  230  per  cent  of  its  actusJ  value, 
was  in  itself  a  distinct  and  separate  act  of  avoidance.  If  right  in  my 
conclusions,  it  follows  that  there  must  be  judgment  for  defendant  dis- 
missing the  complaint,  which  is  hereby  directed.  Plaintiff  to  have  a 
stay  of  10  days  after  entry  and  service  of  judgment  and  30  days'  addi- 
tional time  to  make  and  serve  a  case  on  appeaL 
Judgment  accordingly. 
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(44  Misc.  Rep.  171.) 

SANDERS  V.  PEOPLE'S  CO-OP.  ICE  CO.  et  al. 

(Supreme  Court,  Special  Term,  New  York  County.    June,  1904.) 

1.  PLEADINO— TlliE  TO  Answeb. 

Where  defendant  has  been  served  by  publication,  if  a  copy  of  the  com- 
plaint has  not  been  served  on  him  personally,  though  one  has  been  served 
by  mail,  he  may  appear  before  the  service  is  complete  and  demand  a  copy, 
and  his  time  to  answer  runs  from  the  time  of  the  service  of  the  complaint 
in  compliance  with  such  demand. 

2.  Tbial— Notice  or  Tbial. 

Where,  after  plaintiff  has  served  notice  of  trial  on  a  defendant  served 
by  publication,  service  of  the  complaint  is  made,  the  case  is  not  at  Issue, 
and  will  be  stricken  from  the  calendar  on  defendant's  motion. 

Action  by  Albert  Sanders,  as  trustee,  against  the  People's  Co-oper- 
ative Ice  Company  and  others.  Motion  to  strike  cause  from  the  cal- 
endar, and  cross-motion  for  a  preference.  Motion  denied,  and  cross- 
motion  granted. 

Truax,  Watson  &  Roberts,  for  plaintiff. 
Frederick  A.  Gill,  for  defendants. 

GILDERSLEEVE,  J.  The  defendant  Rich  was  served  with  process 
by  publication,  and  a  copy  of  the  summons  and  complaint  was  mailed  to 
him  at  his  residence  in  Baltimore  on  or  about  February  29,  1904.  The 
service  of  the  summons  by  publication  and  mailing  was  completed  on 
April  23,  1904.  The  day  previous,  i.  e.,  on  April  22,  1904,  the  defend- 
ant served  notice  of  appearance  and  demand  of  a  copy  of  the  complaint. 
On  May  23,  1904,  plaintiff  served  notice  of  trial  and  motion  for  a  pref- 
erence, and  on  May  26,  1904,  a  copy  of  the  complaint  was  served  on 
defendants'  attorney.  The  latter  moves  to  strike  the  cause  from  the 
calendar  on  the  ground  that  it  was  not  at  issue  at  the  time  of  the  service 
of  the  notice  of  trial,  and  that  said  notice  was  absolutely  void  and  of 
no  effect. 

The  plaintiff  claims  that  the  mailing  of  the  complaint  constituted  a 
service  of  the  same,  and  the  subsequent  personal  service  on  the  defend- 
ants' attorney  was  unnecessary,  and  that,  in  any  view,  the  defendant 
waived  the  objection  by  not  returning  the  notice  of  trial.  A  defendant, 
served  by  publication,  may,  before  the  service  is  completed,  appear  and 
demand  a  copy  of  the  complaint,  if  one  has  not  been  delivered  to  him 
personally,  notwithstanding  one  was  served  on  him  by  mail;  and  his 
time  to  answer  runs  from  the  time  of  the  service  of  the  copy  complaint 
in  compliance  with  such  demand,  unless  otherwise  fixed  by  stipulation. 
Van  Zandt  v.  Van  Zandt  (Sup.)  10  N.  Y.  Supp.  200,  per  O'Brien,  J. 
The  defendant's  time  to  answer,  therefore,  did  not  commence  to  run 
until  the  personal  service  of  the  complaint  on  May  26,  1904,  three  days 
after  the  service  of  the  notice  of  trial.  When  the  plaintiff  attempted 
to  serve  his  notice  of  trial,  this  cause  was  not  at  issue,  and  such  service 
was  unauthorized  by  the  provisions  of  the  statute.  Wallace  v.  Syracuse, 
B.  &  N.  Y.  R.  R.  Co.,  27  App.  Div.  459,  50  N.  Y.  Supp.  329. 

While  it  is  true  that  a  mere  irregularity  can  be  waived  by  the  reten- 
tion of  the  defective  paper,  that  rule  does  not  apply  here,  for  the  reason 

T  1.  See  Pleading,  vol.  39,  Cent  Dig.  S  172. 
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that  the  notice  was  not  only  irregular,  but  absolutely  void.  At  the 
time  of  the  service  of  such  notice  there  was  no  issue  between  plaintiff 
and  defendant  Rich  to  be  noticed  for  trial,  and  the  notice  had  no  more 
force  or  effect  than  if  service  thereof  had  not  been  made  or  attempted. 
Wallace  v.  R.  R.  Co.,  supra.  The  objection  of  the  defendant,  under 
the  circumstances,  seems  somewhat  technical,  and  it  operates  as  a  hard- 
ship upon  the  plaintiff ;  but  I  see  no  other  way  than  to  grant  the  mo- 
tion to  strike  the  cause  from  the  calendar.  The  other  motion  for  a  pref- 
erence must  necessarily  be  denied. 

Motion  to  strike  cause  from  the  calendar  granted,  and  motion  for 
a  preference  denied. 

(44  Misc.  Rep.  169.) 

In  re  MBRKLBN  et  al. 

(Supreme  Court,  Special  Term,  New  York  County.    June,  1904.) 

1.  Supreme  Coxjbt—Jubisdiction— Contempt. 

Under  Laws  1877,  p.  547,  c.*466,  §  22,  as  amended  by  Laws  1894,  p.  268, 
c.  134,  providing  that  a  final  decree  directing  the  payment  of  money  by  an 
assignee  for  the  benefit  of  creditors  may  be  enforced  by  serving  a  copy 
thereof  on  the  assignee,  and.  If  the  assignee  willfully  neglects  to  obey  such 
decree,  by  punishing  him  for  contempt,  the  Supreme  Court  has  concurrent 
Jurisdiction  with  the  county  court  to  punish  an  assignee  for  the  benefit  of 
creditors  as  for  contempt,  where  he  has  willfully  neglected  to  obey  a  decree 
for  payment  of  money,  a  certified  copy  of  which  has  been  previously  served 
on  him ;  Laws  1885,  p.  626,  c.  380,  giving  the  Supreme  Court  concurrent 
Jurisdiction  with  the  county  courts. 

In  the  matter  of  the  assignment  of  Michael  Merklen  and  others. 
Henry  C.  Schrenkeisen  moves  to  vacate  an  order  adjudging  him  guilty 
of  contempt.    Denied. 

Kneeland,  La  Fetra  &  Glaze  (Stillman  F.  Kneeland,  of  counsel),  for 
the  motion. 

Francis  A.  Dugro  (John  P.  Herren,  of  counsel),  opposed. 

GIEGERICH,  J.  The  single  question  presented  upon  this  motion 
concerns  the  jurisdiction  of  the  court  to  make  the  order  complained  of. 
The  facts,  briefly  stated,  are  that  the  assignee  for  the  benefit  of  creditors 
failed  to  pay  a  dividend  of  several  hundred  dollars,  as  directed  in  the 
final  decree  entered  after  his  account  had  been  taken  and  stated  before 
a  referee.  Upon  the  application  of  the  aggrieved  party,  an  order  was 
made  adjudging  the  assignee  guilty  of  contempt  in  having  disobeyed 
the  provisions  of  the  said  final  decree,  which  directed  him  to  make  the 
payment  referred  to,  among  others,  and  fining  him  the  amount  of  such 
dividend,  and  committing  him  to  jail  until  such  payment  be  made, 
where  he  is  still  in  custody. 

The  jurisdiction  of  the  court  to  make  the  order  is  attacked  upon  the 
authority  of  Harris  v.  Elliott,  163  N.  Y.  269,  57  N.  E.  406,  decided 
upon  the  general  provisions  of  the  Code  of  Civil  Procedure,  and  Myers 
V.  Becker,  95  N.  Y.  486,  decided  under  the  analogous  provisions  of  the 
Revised  Statutes.  It  is  unnecessary  to  consider  what  effect  the  cases  cited 
would  have  upon  the  present  question,  if  its  decision  depended  upon 
general  provisions  of  law.  But  it  is  controlled  by  a  specific  enactment 
contained  in  section  22  of  the  general  assignment  act,  being  chapter 
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147,  of  the  Laws  of  1877,  as  such  section  was  amended  by  chap- 
p.  269,  of  the  Laws  of  1894,  which  amendment  expressly  de- 

al  decree,  directing  the  payment  of  money,  may  be  enforced  by  serving 

a  certified  copy  thereof  personally  upon  the  assignee  for  the  benefit  of  creditors, 
and  if  said  assignee  willfully  neglects  to  obey  said  decree,  by  punishing  him 
for  a  contempt  of  court" 

To  be  sure,  the  various  powers  under  the  general  assignment  act 
(Laws  1877,  p.  643,  c.  466),  including  those  in  section  22,  are  in  terms 
conferred  upon  county  courts;  but  early  in  the  history  of  the  act,  to 
wit,  in  chapter  380,  p.  626,  of  the  laws  of  1885,  the  Supreme  Court 
was  given  full  concurrent  jurisdiction  with  the  county  courts.  More- 
over, by  section  24  of  the  original  act  (Laws  1877,  p.  547,  c.  466),  all 
the  powers  of  a  county  judge  under  .the  act  were,  within  the  city  and 
county  of  New  York,  conferred  upon  judges  of  the  court  of  common 
pleas,  and  that  court  was  ^ven  full  jurisdiction  in  relation  to  assigned 
estates.  Upon  the  consolidation  of  the  courts  by  the  new  Constitu- 
tion, the  jurisdiction  theretofore  exercised  by  the  court  of  common 
pleas  was  expressly  vested  in  the  Supreme  Court.  Const,  art.  6,  §  6. 
Upon  all  this  I  think  it  should  be  held  that  the  Supreme  Court,  as  well 
as  the  county  courts,  possesses  the  new  power  conferred  by  the  amend- 
ment of  1894. 

It  is  also  claimed  that  the  papers  on  which  the  commitment  was  made 
are  defective,  in  failing  to  show  that  the  title  to  the  claim,  which  was 
originally  vested  in  the  Union  Square  Bank,  ever  passed  to  the  Com 
Exchange  Bank,  on  whose  behalf  the  order  of  commitment  was  .ob- 
tained. It  may  be  that  there  is  some  lack  of  definiteness  in  the  original 
papers  upon  the  point  of  such  tranference  of  title,  but  this  defect  is 
cured  by  the  affidavit  on  which  the  order  to  show  cause  to  vacate  was 
obtained,  which  affidavit  states  explicitly  that  the  Union  Square  Bank 
assigned  its  interest  in  the  sum  in  question  to  the  Corn  Exchange  Bank. 
The  motion  should,  therefore,  be  denied,  but  without  costs. 

Motion  denied,  without  costs. 


(44  MlBC.  Rep.  134.) 

THANET  ▼.  A.  FRIEDBRICK  &  SONS  CO. 

(Supreme  Ck>nrt,  Trial  Term,  Monroe  County.    June,  1904.) 

1.  INJUBT  TO  Employ^— Independent  Gontbactob— Neoltoenob. 

Where  an  Independent  contractor  for  the  mason  work  In  a  building  waa 
not  required  by  his  contract  to  place  guards  around  the  elevator  shafts, 
or  to  keep  the  floors  of  the  building  free  from  the  brick  and  mortar  natur- 
ally accumulating  thereon,  evidence  that  a  workman  of  the  contractor  for 
the  electrical  lighting  of  the  building,  who.  In  order  to  reach  his  place 
of  work,  had  to  descend  a  ladder  and  travel  through  a  pile  of  brick  and 
mortar  left  by  the  defendant  opposite  an  elevator  shaft,  was  last  seen  at 
night  at  the  top  of  the  ladder,  and  was  found  dead  at  the  bottom  of  the 
shaft,  which  had  been  left  unguarded,  does  not  render  such  defendant 
liable;  the  corridor  being  well  lighted,  and  plaintiff's  Intestate  being 
familiar  with  the  surroundings. 

Action  by  Peter  Thaney  against  the  A.  Friederick  &  Sons  Company. 
Order  of  nonsuit    On  motion  for  new  trial.    Denied. 
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Louis  E.  Fuller,  for  plaintiff. 
Edward  Harris,  Jr.,  for  defendant 

DAVY,  J.  This  action  is  brought  to  recover  damages  for  the  death 
of  plaintiff's  intestate,  caused  by  3ie  alleged  negligence  of  the  defend- 
ant The  accident  occurred  on  the  evening  of  November  6,  1902,  in 
the  Masonic  Temple,  located  on  Clinton  Avenue  North,  in  the  City 
of  Rochester,  which  was  being  built  by  contract  and  only  partly  com- 
pleted. The  defendant  was  doing  the  mason  work  on  the  building 
under  a  contract  with  the  Masonic  Temple  Association.  Rudolph 
Schmidt  &  Co.  were  the  contractors  for  the  electrical  work,  and  the 
plaintiff's  intestate,  who  was  in  the  employ  of  Schmidt  &  Co.,  was 
assisting  the  electricians  in  installing  the  electric  wires  in  the  building 
at  the  time  of  the  accident  The  defendant  and  the  electrical  company 
were  independent  contractors.  At  the  southwest  corner  of  the  fourth 
floor  of  the  building  was  a  work  bench,  which  was  used  by  the  intestate 
and  the  other  employes  of  Schmidt  &  Co.  On  this  floor  was  a  pile  of 
broken  brick  and  mortar.  There  were  no  guards  around  the  elevator 
or  stair  wells.  On  the  night  of  the  accident  the  floor,  elevator,  and 
stair  openings  were  all  well  lighted.  The  pile  of  brick  and  mortar  in 
the  corridor  opposite  the  stair  and  elevator  wells  had  been  there  ten 
days  or  two  weeks,  and  during  that  time  the  intestate  had  traveled  over 
them  several  times  each  day,  and  during  the  evening  of  the  accident  he 
had  passed  over  the  pile  of  brick  six  or  eight  times  in  going  to  and 
coming  from  the  fifth  floor  to  the  work  bench.  The  intestate  and  his 
co-workers  were  enabled  to  go  up  and  down  from  the  fourth  to  the 
fifth  floor  by  an  ordinary  ladder,  put  there  by  the  employes  of  Schmidt 
&  Co.-  The  last  that  was  seen  of  the  intestate  before  the  accident  was 
when  he  was  at  the  top  of  the  ladder  on  the  fifth  floor.  He  was  found 
dead  at  the  bottom  of  the  elevator  well  soon  thereafter.  No  one  saw 
him  fall,  and  whether  he  slipped  and  fell  from  the  ladder,  or  slipped  on 
the  pile  of  brick  and  mortar  on  the  fourth  floor,  no  one  knows.  It  is 
wholly  a  matter  of  surmise  and  speculation. 

It  clearly  appears,  from  the  testimony  taken  upon  the  trial,  that  the 
defendant,  in  constructing  the  building  and  permitting  the  brick  and 
mortar  to  remain  on  the  floor,  and  the  elevator  and  stair  openings  to 
remain  unguarded,  did  not  violate  his  contract,  or  create  a  nuisance, 
or  violate  any  rule  of  law.  There  was  no  duty  imposed  by  law  or  by 
contract  on  the  defendant  to  prevent  the  employes  of  Schmidt  &  Co. 
from  climbing  the  ladder  and  walking  over  the  floor  upon  which  the 
brick  were  piled.  The  defendant  was  a'  mere  contractor  to  do  the  mason 
work,  and  had  no  control  over  the  intestate,  and  could  not  prevent  the 
employes  of  Schmidt  &  Co.  from  coming  into  the  building  and  going 
where  they  pleased.  They  came  there  by  permission  of  the  owners, 
and  not  by  any  invitation  of  the  defendant  The  defendant  did  not 
agree  in  its  contract  with  the  owners  of  the  building  to  place  guards 
around  the  elevator  and  stair  openings,  and  to  keep  the  floors  clear  of 
brick  and  mortar,  and  guard  and  protect  the  employes  of  Schmidt  & 
Co.  from  accidents. 

As  between  the  Masonic  Temple  Association  and  the  defendant, 
the  obligation  of  the  latter  extended  no  further  than  to  perform  its 
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part  of  the  contract  for  the  construction  of  the  building  according  to  its 
terms  with  reasonable  skill.  It  owed  a  duty  to  its  employes  to  furnish 
them  a  reasonably  safe  place  to  work,  but  it  owed  no  such  duty  to  the 
employes  of  Schmidt  &  Co.  If  the  plan  and  construction  of  the  build- 
ing were  such  as  to  make  it  necessary  and  proper  to  erect  guards 
around  the  elevator  and  stair  openings  to  protect  other  independent 
contractors  doing  work  in  the  building,  it  was  the  duty  of  the  Masonic 
Temple  Association  to  have  contracted  with  the  defendant  to  take  such 
precautionary  measures.  In  that  event  the  duty  of  erecting  guards 
-would  have  devolved  upon  the  defendant,  and  it  would  have  been  liable 
for  all  accidents  arising  from  any  neglect  on  its  part  to  comply  with 
the  requirements  of  the  contract.  Under  such  circumstances  I 
am  unable  to  see  under  what  rule  the  defendant  could  be  required  to 
keep  the  place  safe  for  the  employes  of  Rudolph  Schmidt  &  Co.  to  do 
their  work.  Under  the  contract  the  defendant  was  under  no  obligation 
to  the  employer  to  take  measures  to  prevent  persons  from  falling 
into  openings  in  the  building  while  in  process  of  construction  and 
necessary  to  be  made  in  order  to  complete  the  building  according  to 
the  terms  of  the  contract.  City  of  Buffalo  v.  HoUoway,  1  N.  Y.  493, 
57  Am.  Dec.  660 ;  Storrs  v.  City  of  Utica,  17  N.  Y.  109,  72  Am.  Dec. 
437. 

In  Mayor  v.  Cunliff,  2  N.  Y.  172,  Judge  Cady,  in  speaking  for  the 
court,  said : 

"I  have  found  no  case  in  which  a  person  had  been  held  liable  for  negligence 
In  the  performance  of  any  work,  unless  his  negligence  was  in  violation  of  a  con- 
tract, express  or  implied,  or  of  a  duty  which  was  imposed  on  him  by  law." 

In  Larmore  v.  Crown  Point  Iron  Co.,  101  N.  Y.  394,  4  N.  E.  754, 
64  Am.  Rep.  718,  Judge  Andrews  said : 

"There  is  no  negligence,  In  a  legal  sense,  which  can  give  a  right  of  action, 
unless  there  is  a  violation  of  a  legal  dnty  to  exercise  care.  The  duty  may 
exist  as  to  some  persons,  and  not  as  to  others,  depending  upon  pecnliar  rela- 
tions and  circumstances." 

Judge  Parker,  in  discussing  the  question  of  negligence  in  Cosulich 
T.  Standard  O.  Co.,  122  N.  Y.  126,  25  N.  E.  260,  19  Am.  St.  Rep.  475, 
said : 

"The  court  failed  to  recognize  a  distinction,  which  had  been  carefully 
guarded  by  the  courts  of  this  state,  as  well  as  by  nearly  all  other  Jurisdictions 
in  this  country,  between  actions  founded  in  negligence,  where  a  contract  rela- 
tion existed  between  the  parties,  and  those  in  which  the  defendant  owed  no 
other  duty  than  to  use  such  ordinary  care  and  caution,  as  the  nature  of  his 
business  demanded,  to  avoid  injury  to  others." 

The  defendant  had  no  right  to  intentionally  injure  the  intestate,  and 
would  be  liable  if  it  needlessly  or  carelessly  injured  him  while  perform- 
ing its  own  work.  It  owed  him  a  duty  to  abstain  from  creating  a 
nuisance  or  a  snare  in  the  building  that  might  injure  him,  but  it  did  not 
owe  him  the  duty  of  active  vigilance  to  see  that  he  was  not  injured 
while  engaged  in  doing  Schmidt  &  Co.'s  work. 

It  has  been  held  that  there  is  no  negligence,  in  a  legal  sense,  which 
can  give  a  right  of  action,  unless  there  is  a  violation  of  a  legal  duty  to 
exercise  care.  To  establish  a  cause  of  action  it  must  appear  that  the 
defendant  owed  some  duty  to  the  intestate  which  it  has  failed  to  dis- 
charge, and  that  the  neglect  was  the  cause  of  the  injury.     Splittorf 
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V.  State  of  New  York,  108  N.  Y.  206,  16  N.  E.  322.  I  am  unable  to 
discover  upon  the  evidence  that  any  duty  rested  on  the  defendant  to 
keep  the  floor  clear  of  brick  or  to  erect  g^aTds  around  the  elevator  or 
stair  openings.  The  deceased  at  the  time  of  the  accident  was  in 
every  legal  sense  a  stranger  to  the  defendant.  There  is  no  evidence  in 
the  case  that  the  accident  was  caused  by  any  negligence  on  the  part  of 
the  defendant.  It  was  using  brick  and  mortar  in  the  construction  of 
the  building,  and  refuse  would  naturally  accumulate  on  the  floor. 
Hence,  if  the  defendant  can  be  held  liable  in  this  case,  it  must  be  upon 
the  naked  ground  that  it  is  responsible  for  the  careless  acts  of  the  in- 
testate, over  whom  it  had  no  control.  I  know  of  no  authority  for  im- 
posing such  a  liability  under  such  a  state  of  facts. 

It  ^yas  held  in  Roulston  v.  Clark,  3  E.  D.  Smith,  366,  that,  where  a 
party  is  engaged  in  erecting  a  building  upon  his  own  ground,  he  is  not, 
nor  are  his  neighbors,  bound  to  put  up  temporary  partitions  about 
stairways,  nor  floors  across  beams,  nor  use  other  means  for  the  protec- 
tioon  of  those  who  voluntarily  enter  the  unfinished  building  and  ven- 
ture to  walk  across  the  beams  or  around  its  wellholes.  In  Castle  v. 
Parker,  17  Law  Rep.  (N.  S.)  367,  the  plaintiflF,  a  custom  house  officer, 
had  been  in  the  habit  of  making  use  of  a  passage  through  the  inside  of 
a  building  in  the  course  of  erection,  which  was  left  open  at  both  ends,  to 
obtain  access  from  the  street  in  one  side  to  certain  bonded  vaults  on  the 
other  side,  which  it  was  his  duy  to  superintend.  The  defendant  was 
the  subcontractor  for  the  construction  of  the  pavement  and  other  stone- 
work on  the  passages  of  the  building.  The  plaintiff,  in  passing  through 
the  passage,  fell  down  an  opening  and  was  injured.  The  regular 
mode  of  access  to  the  vaults  was  not  through  the  passage,  but  through 
a  gateway  from  the  street.  Held,  that  no  obligation  lay  upon  the  de- 
fendant to  take  precautions  to  guard  the  plaintiff  from  such  an  accident, 
and,  the  building  being  unfinished,  if  any  license  could  be  inferred  to 
have  been  given  to  the  plaintiff,  it  must  be  subject  to  the  obvious  risks 
incident  to  the  condition  of  the  building. 

When  injury  occurs  to  a  person  from  the  act  of  one  in  doing  his 
lawful  business  in  a  lawful  way,  the  question  arises  at  once  whether 
he  was  under  any  legal  obligation  to  look  out  for  the  protection  of  that 
particular  person  under  those  particular  circumstances;  for  the  law 
does  not  require  vigilance  in  all  cases  or  on  behalf  of  all  persons.  In 
every  case  of  negligence  the  plaintiff  must  point  out  the  omission  of 
duty,  or  the  negligent  act  which  caused  the  injury,  and  how  it  arose. 
In  this  case  the  plaintiff  has  failed  to  show  that  the  defendant  has  vio- 
lated any  duty  imposed  upon  it  by  law  or  by  contract  The  corridor 
and  fourth  floor  were  well  lighted  at  the  time  of  the  accident,  and  the 
danger  of  the  situation  in  performing  the  work  was  plain  to  be  seen 
by  the  plaintiff's  intestate  and  by  other  persons  engaged  in  working 
on  the  building. 

We  will  assume,  for  the  purpose  of  the  argument,  that  the  relation 
of  master  and  servant  existed  between  the  plaintiff's  intestate  and  the 
defendant,  and  that  the  defendant  was  negligent  in  not  removing  the 
brick  and  placing  guards  around  the  openings.  I  do  not  see  how  the 
defendant,  even  then,  could  be  held  liable.  The  performance  of  the 
work  on  a  building  partly  completed  necessarily  renders  it  hazardous 
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for  the  employes.  The  danger  arises  from  the  very  nature  of  the  work 
upon  an  unfinished  building.  The  peril  in  going  around  the  building 
during  the  process  of  construction  was  perfectly  obvious  to  the  intes- 
tate. ^  Nothing  was  concealed.  He  was  not  led  into  any  trap.  Under 
the  circumstances  that  existed  in  this  case  at  the  time  of  the  accident, 
the  plaintiff  could  not  recover,  even  if  the  relation  of  master  and  servant 
had  existed.  The  rule  is  well  settled  that  a  servant  assumes,  not  only 
the  risks  incident  to  his  employment,  but  all  dangers  which  are  obvious 
and  apparent,  and  waives  any  claim  for  damages  against  the  master  in 
case  of  personal  injury.  Maltbie  v.  Belden,  167  N.  Y.  307,  60  N.  E. 
645. 

It  is  evident  that  the  deceased  assumed  the  risk  of  accidents  while 
working  in  the  building  in  its  unfinished  condition,  and  the  plaintiff 
cannot  recover.  The  nonsuit,  therefore,  was  properly  granted,  and 
the  motion  for  a  new  trial  is  denied. 

Motion  denied. 


(44  Misc.  Rep.  166.) 

GLASCOE  et  al.  ▼.  WILLARD. 

(Supreme  Court,  Special  Term,  New  York  County.    June,  1904.) 

1.  Pbeliminabt  Injunction— Complaint. 

In  order  to  obtain  a  preliminary  inJnnctioD,  the  complaint  must  state 
facts  entitling  plaintiff  to  the  same. 

2.  Savb— Defects. 

Defects  In  the  complaint  on  motion  for  temporary  injunction  cannot  be 
supplied  by  afadavit 

3.  Same— SuFFicnNOT. 

A  complaint  alleged  that  defendant,  a  tenant  of  plaintiff,  without  his 
consent  made  an  opening  in  the  basement,  and  that,  unless  he  was  re- 
strained from  using  it,  irreparable  damages  would  be  sustained  by  plain- 
tiff. Held  not  to  authorize  a  temporary  injunction  restraining  defendant 
from  using  the  opening. 

Action  by  Edwin  W.  Glascoe  and  Margaret  M.  Glascoe  against 
Mary  H.  Willard.  On  motion  to  continue  injunction  pendente  lite. 
Denied. 

iohn  G.  Ritter,  for  the  motion, 
larrison  Clark,  Jr.,  opposed. 

GIEGERICH,  J.  TMiis  is  an  application  to  continue  an  injunction 
pendente  lite  restraining  the  defendant  from  using  a  cut  or  opening 
which  it  is  alleged  she  caused  to  be  made  in  the  west  basement  hall  of 
the  demised  building,  without  the  permission  of  the  plaintiffs,  the  land- 
lords thereof.  Since  the  right  to  the  injunction  depends  upon  the 
nature  of  the  action,  the  facts  entitling  the  plaintiffs  to  it  must  be 
averred  in  the  complaint.  McHenry  v.  Jewett,  90  N.  Y.  68.  The 
complaint  in  the  action  merely  alleges  "that,  unless  this  defendant  is 
restrained,  great  and  irreparable  damages  will  be  sustained  by  the 
plaintiffs."  No  facts  are  stated  showing  the  nature  of  the  damages 
which  the  plaintiffs  may  sustain  unless  the  defendant  is  restrained,  or 
why  they  will  be  irreparable,  and  therefore^  under  the  authorities,  the 

T2.  See  Injunction,  vol.  27,  Cent.  Dig.  §  3ia 
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complaint  is  clearly  insufficient  to  entitle  the  plaintiffs  to  relief  by  in- 
junction.    In  McHenry  v.  Jewett,  supra,  the  court  (at  page  62)  said: 

"So,  also,  It  is  alleged  that  it  is  greatly  against  the  plaintlfTs  interest  as  a 
shareholder  to  permit  the  defendant  to  vote  upon  the  shares,  and  that  the 
plaintiff  will  suffer  great  and  irreparable  injury  if  the  defendant  is  permitted 
to  do  so.  But  no  facts  Justifying  these  conclusions  are  stated,  and  the  mere 
allegation  of  serious  or  irreparable  injury  apprehended  or  threatened,  not  sup- 
ported by  facts  or  circumstances  tending  to  justify  it,  is  clearly  InsuflSdent** 

In  Brass  v.  Rathbone,  153  N.  Y.  435,  47  N.  E.  905,  it  was  sought  to 
restrain  water  commissioners  from  shutting  off  the  water  from  the 
premises  owned  by  the  plaintiff.  The  complaint  merely  alleged  that 
great  and  irreparable  damage  was  apprehended  and  threatened,  but  the 
statement  was  not  supported  by  facts  and  circumstances  tending  to 
justify  an  inference  that  any  damage  would  be  suffered.  The  court,  in 
holding  that  the  complaint  did  not  show  that  the  plaintiffs  were  enti- 
tled to  relief  by  injunction,  said  (page  442,  163  N.  Y.,  and  page  907, 47 
N.  E.): 

**The  plaintiffs  obviously  seek  to  maintain  this  suit  upon  the  ground  that  the 
threatened  acts  of  the  defendants  would  produce  irreparable  injury  to  them 
and  tljeir  property.  The  only  allegation  in  their  complaint,  however,  is  that 
the  discontinuance  of  the  supply  of  water  to  their  premises  would  work  a  great 
hardship  to  the  tenant  and  produce  great  and  irreparable  injury  to  the  plain- 
tiffs. But  1^0  facts  are  stated  in  the  complaint  Justifying  that  conclusion.  The 
mere  allegation  of  great  or  irreparable  injury  apprehended  or  threatened,  which 
Is  not  supported  by  facts  or  circumstances  tending  to  justify  it,  is  clearly  in- 
sufficient Therefore  the  complaint  does  not  show  that  the  plaintiffs  were  en- 
titled to  relief  by  injunction.    McHenry  v.  Jewett,  90  N.  Y.  68,  62." 

The  defect  referred  to  cannot  be  remedied  by  affidavit.  As  was  said 
by  the  court  in  Heine  v.  Rohner,  29  App.  Div.  239,  242,  61  N.  Y.  Supp. 
427,  429 : 

''But  it  is  to  be  observed  that  the  question  of  the  right  to  an  injunction  of 
this  character  depends  upon  the  allegations  of  the  complaint,  and  that,  unless 
it  appears  from  the  complaint  that  the  plaintiff  is  entitled  to  the  judgment  of 
injunction,  it  cannot  issue.  Ck)de  Civ.  Proc.  §  603.  It  may  all  be  very  true  that 
evidence  may  be  offered  in  the  shape  of  affidavits  to  support  the  allegations 
of  the  complaint,  but,  where  the  complaint  itself  shows  no  cause  of  action  or 
right  to  relief,  such  right  cannot  be  established  by  affidavit" 

It  results  from  these  views  that  the  motion  must  be  denied,  with  $10 
costs  to  the  defendant  to  abide  the  event,  with  leave,  however,  to  the 
plaintiffs  to  renew  the  application  upon  new  papers. 

Motion  denied,  with  $10  costs  to  abide  event,  with  leave  to  plaintiffs 
to  renew  application  upon  new  papers.  * 


(44  Misc.  Rep.  153.) 

TTHLFELDER  v.  PALATINE  INS.  CO.,  Limited. 

(Supreme  CJourt,  Trial  Term,  New  York  County.    June,  1904.) 

1.  Insubancb— Loss  Payable  to  Mobtgaoeb. 

Under  a  policy  of  insurance  making  the  loss  payable  to  a  mortgagee, 
the  insurer  is  bound  to  see  that  the  capacity  of  the  property  to  pay  the 
mortgage  debt  shall  not  be  diminished,  and  that,  if  it  is  reduced  by  fire, 
the  insurer  will  pay  him  the  loss,  though  the  property  In  Its  damaged  con- 
dition is  more  than  sufficient  to  pay  the  debt. 

H  1.  See  Insurance,  vol.  28,  Cent.  Dig.  §  1279. 
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2.  Sams. 

Where  an  Insurance  policy  Is  payable  to  the  mortgagee  as  his  Interest 
may  appear,  the  mortgagee,  In  order  to  recover,  mnst  show  that  his  se- 
curity or  interest  was  damaged. 

Action  by  Simon  Uhlfelder  against  the  Palatine  Insurance  Company, 
Limited.     Complaint  dismissed. 

Rose  &  Putzel,  for  plaintiff. 

Butler,  Notman,  Joline  &  Mynderse,  for  defendant 

DAVIS,  J.  In  January,  1901,  one  William  Reichert  bought  from 
the  plaintiff,  Uhlfelder,  the  premises  No.  319  East  Seventieth  street, 
subject  to  a  first  mortgage  of  $18,000  held  by  the  New  York  Savings 
Bank,  giving  at  the  time  a  purchase-money  mortgage  of  $5,000.  In 
July,  1901,  the  plaintiff  parted  with  a  one-third  interest  in  this  second 
mor^ge  to  Emma  Weinberg.  Reichert  having  defaulted  in  the  pay- 
ment of  interest  on  the  second  mortgage,  foreclosure  proceedings  were 
begun  in  July,  1902.  These  proceedings  resulted  in  a  sale  by  a  referee 
at  public  auction  on  the  16th  of  February,  1903.  Uhlfelder^  being  the 
highest  bidder,  became  the  purchaser.  The  net  proceeds  of  the  sale 
over  and  above  the  prior  liens  were  $2,549.56.  Two-thirds  of  this 
amount  were  credited  to  the  plaintiff  on  his  purchase,  and  one-third  to 
Weinberg.  Soon  after  the  sale  Uhlfelder  assigned  a  one-third  interest 
in  his  bid  to  Abraham  Weinberg,  another  one-third  to  Isaac  Heilbrun, 
and  retained  one-third  for  himself.  The  referee's  deed  was  made  to 
these  three  persons,  and  was  dated  March  16,  1903.  It  was  delivered 
and  recorded  some  time  in  June,  1903.  The  referee's  report  of  sale 
was  filed  July  9,  1903.  The  premises  in  question  were  insured  under 
a  policy  issued  by  defendant  to  Reichert,  the  owner,  for  a  term  of  three 
years  from  March  5,  1900,  to  March  5,  1903,  at  12  o'clock  noon.  A 
fire  occurred  on  March  5,  1903,  a  few  hours  before  the  policy  expired, 
and  caused  a  damage  of  $2,900  to  the  building.  The  policy  contained 
the  usual  New  York  standard  mortgagee  clause,  under  which  the  loss 
or  damage  is  made  payable  to  the  mortgagee  as  interest  may  appear. 
Accordingly  the  plaintiff  brought  this  action  to  recover  the  amount  of 
the  damage,  $2,900',  basing  his  right  to  recover  upon  the  mortgagee 
clause. 

It  has  been  held  that  such  a  clause  "makes  an  entirely  separate  insur- 
ance of  the  mortgagee's  interest,  and  he  takes  the  same  benefit  from  his 
insurance  as  if  he  had  received  a  separate  policy  from  the  company  free 
from  the  conditions  imposed  upon  the  owners."  Eddy  v.  London 
Assur.  Corp.,  143  N.  Y.  311,  322,  38  N.  E.  307,  309,  25  L.  R.  A.  686. 
Under  the  mortgagee  clause  the  company  undertakes  that  the  capacity 
of  the  property  to  pay  the  mortgage  debt  shall  not  be  diminished,  and 
that,  if  it  is  diminished  by  fire,  it  will  pay  over  the  loss  to  the  mortgagee, 
irrespective  of  the  fact  that  the  property  in  its  damaged  condition  may 
be  more  than  sufficient  to  pay  the  mortgage  debt.  Excelsior  Fire  Ins. 
Co.  V.  Royal  Ins.  Co.,  66  N.  Y.  359,  14  Am.  Rep  271.  As  was  said 
in  the  case  of  Hastings  v.  Westchester  Fire  Ins.  Co.,  73  N.  Y.  146 : 

"It  was  the  eyident  purpose  of  both  parties  to  secure  the  plaintiffs  as  mort- 
gagees against  any  loss  by  reason  of  a  destruction  of  the  buildings  situated 
upon  the  mortgaged  premises." 
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It  is  a  peculiar  circumstance  of  this  case  that  the  fire  occurred  after 
the  sale  under  foreclosure,  but  before  the  delivery  of  the  deed.  How- 
ever, the  title  finally  passed  from  the  owner  to  the  purchaser,  the  plain- 
tiff herein,  and  for  the  consideration  bid  at  the  sale.  It  thus  appears 
that  the  fire  really  caused  no  loss  to  the  mortgagee's  interest.  The 
capacity  of  the  mortgaged  property  to  pay  the  mortgagee's  debt  in  no 
wise  was  diminished  by  the  fire,  and  the  plaintiff  availed  himself  of 
that  capacity  to  its  fullest  extent  by  proceeding  to  sale  under  foreclo- 
sure before  the  happening  of  the  fire ;  the  sale  having  been  completed 
by  the  delivery  of  the  deed.  Doubtless,  if  as  purchaser  at  the  foreclo- 
sure sale  he  had  thereafter  refused  to  take  title  because  of  the  damage 
by  fire,  and  the  sale  had  been  set  aside  on  that  account,  the  plaintiff,  as 
mortgagee,  could  recover  because  of  the  damage  to  his  security,  as  the 
foreclosure  judgment  of  itself  would  not  destroy  his  right  to  recover 
the  amount  of  the  damage  under  the  mortgagee  clause.  The  fire  having 
happened  after  the  sale,  the  plaintiff,  as  purchaser,  could  have  refused 
to  complete  the  purchase,  and  enforced  his  right  as  mortgagee  to  re- 
cover from  the  company  the  loss  to  the  extent  of  his  mortgage,  with  the 
right  of  subrogation  in  the  company,  or  he  might  have  protected  him- 
self against  loss  by  insuring  his  interest  as  purchaser  immediately  after 
the  foreclosure  sale.  But  here  the  sale  went  through  and  the  deed  was 
delivered,  notwithstanding  the  fire,  and  with  no  damage  to  the  mort- 
gagee's security  and  no  lessening  of  the  purchase  price ;  and,  as  it  is 
damage  to  mortgagee's  security  against  which  the  defendant  insured, 
I  think  the  defendant  is  entitled  to  judgment  dismissing  the  complaint, 
with  costs. 

Complaint  dismissed,  with  costs. 


(44  Misc.  Rep.  163.) 

SWAN  V.  SWAN. 

^Supreme  Coupt,  Special  Term,  New  York  County.    June.  1904.) 

1.  Pleading — Bill  of  Pabticulabs. 

A  complaint  alleged  two  causes  of  action  for  moneys  loaned  to  de- 
fendant, who  pleaded  a  general  denial  and,  as  a  s^jcond  defense,  payment 
Held,  that  plaintiff  was  not  entitled  to  a  bill  of  particulars  as  to  the  pay- 
ment. 

2.  Same— Answeb  of  Defendant. 

Code  Civ.  Proc.  §  531,  authorizing  an  order  directing  "a  bill  of  partlco- 
lars  of  the  claim  of  either  party  to  be  delivered  to  the  adverse  party,"  as 
used  in  the  case  of  the  defendant,  means  the  defense  set  up  in  the  answer, 
based  upon  the  facts  alleged  and  the  law  applicable  thereto. 
a  Same— Claim  of  Defendant. 

Plaintiff  sued  her  husband  to  recover  for  moneys  advanced.  Defendant 
set  up  an  antenuptial  agreement  under  which  the  wife,  after  marriage. 
was  to  contribute  her  income  and  he  his  earnings  to  support  the  family, 
and  alleged  performance  of  the  agreement  on  his  part.  Held  not  to  con 
Btitute  a  claim,  within  Code  Civ.  Proc.  §  531,  entitling  plaintiff  to  a  bill 
of  particulars ;  the  amount  contributed  by  defendant  not  being  presented 
by  the  allegations  of  his  answer. 

Action  by  Mary  K.  Swan  against  William  J.  Swan,     On  motion  for 
a  further  bill  of  particulars.     Denied. 


%  1.  See  Pleading,  vol.  39,  Cent.  Dig.  §  909. 
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Edward  S.  Clinch,  for  the  motion. 
Edward  S.  Hull,  opposed. 

GIEGERICH,  J.  In  this  action,  brought  by  a  wife  against  her  hus- 
band for  a  money  judgment,  three  causes  of  action  are  set  up  in  the 
complaint :  First,  for  the  sum  of  $3,876.69  for  moneys  advanced  and 
paid  out  for  the  defendant's  account;  second,  for  the  sum  of  $953  for 
moneys  loaned  to  the  defendant ;  and,  third,  for  $1,000,  being  the  value 
of  a  bond  loaned  by  the  plaintiff  to  the  defendant  and  not  returned  by 
him.  The  answer  first  sets  up  a  general  denial,  and  as  a  second  de- 
fense to  the  first  and  second  causes  of  action  pleads  payment,  and  as  a 
third  defense  to  the  same  causes  of  action  alleges  that  both  plaintiff 
and  defendant  had  been  previously  married,  the  plaintiff  having  two 
children  and  the  defendant  one,  and  that  the  plaintiff  and  her  children 
had  large  means,  while  the  defendant  had  no  property  of  value  and  only 
a  small  income  obtained  from  his  earnings,  and  that  under  such  cir- 
cumstances the  parties  entered  into  an  antenuptial  agreement  that  the 
plaintiff  would  contribute  her  income  in  addition  to  the  earnings  of 
the  defendant  toward  the  support  and  maintenance  of  the  plaintiff  and 
the  defendant  and  their  respective  children,  and  the  education  of  the 
children.  This  defense  further  alleges  that  since  the  time  of  the  mar- 
riage the  defendant  has  contributed  larfi^e  sums  toward  the  support  and 
maintenance  of  the  parties  and  their  children  as  aforesaid,  amounting 
in  the  aggregate  to  over  $5,000,  which  sum  was  all  that  the  defendant 
was  able  to  contribute  during  the  said  time,  outside  his  incidental  and 
business  expenses.  In  response  to  the  plaintiff's  demand  the  defend- 
ant has  heretofore  served  a  bill  of  particulars,  as  follows : 

•To  rent  of  apartment,  $1,250;  to  household  expenses,  $2,075.18;  paid  to 
plaintiff  for  personal  account,  $928.75 ;  paid  to  plaintiff  for  personal  expenses 
and  incidentals,  etc.,  as  per  vouchers,  $3,221.65;  to  cash  paid  to  plaintiff,  no 
vouchers  (estimated),  $2,000.    Total,  $9,475.59." 

As  a  matter  of  fact  the  attached  itemized  statement  is  a  single 
list  of  many  pages  in  length,  and  the  only  way  in  which  it  can  be 
determined  under  which  of  the  above  headings,  such  as  "rent," 
''household  expenses,"  "personal  account,"  etc.,  the  various  items 
fall,  or  are  intended  to  be  placed,  is  by  the  description  of  the  item 
contained  in  itself,  such  as  "rent,"  "cash,"  "telephone,"  etc.  Many 
of  the  items,  however,  do  not  bear  upon  their  face  anything  which 
would  show  under  which  of  the  various  headings  they  are  intended 
to  fall,  and  the  plaintiff  in  her  moving  affidavit  swears  that  she 
cannot  pick  out  the  items  dlaimed  to  aggregate  the  amounts  above 
mentioned,  with  the  exception  of  the  amount  of  rent.  The  defend- 
ant resists  the  motion  on  the  ground  that  no  bill  of  particulars  what- 
ever can  be  exacted  in  a  case  of  this  kind,  because  a  defendant  is 
not  required  to  furnish  a  bill  of  particulars  of  payments  made  un- 
der the  defense  of  payment,  citing  Barone  v.  O'Leary,  44  App.  Div. 
418,  60  N.  Y.  Supp.  1131,  which  authority  supports  his  contention. 

The  only  remaining  question  is  whether  the  third  defense  above 
outlined  is  of  such  a  character  as  to  warrant  a  bill  of  particulars. 
In  Goddard  v.  Pardee  Medicine  Co.,  62  Hun,  85,  5  N.  Y.  Supp.  119, 
the  court,  in  the  prevailing  opinion,  said : 
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"The  fourth  defense  in  the  answer  Is  not  afflrmatiye  In  its  character.  It 
really  amounts  to  nothing  more  than  a  denial  of  the  plaintifTs  alleged  cause 
of  action.  It  adds  no  strength  to  the  answer,  and  could  be  wholly  stridden 
out  without  detriment  to  the  rights  of  the  defendant.  CJonsidering  it,  there- 
fore, with  reference  to  its  legal  effect,  which  is  simply  that  of  a  denial,  it  can- 
not properly  be  regarded  as  setting  up  any  such  claim  as  to  render  it  proper 
to  require  a  bill  of  particulars." 

The  present  case  is  clearly  distinguishable  from  that  one,  as  it 
does  add  strength  to  the  answer,  and  could  not  be  wholly  stricken 
out  without  detriment  to  the  rights  of  the  defendant,  and  answers 
the  description  laid  down  in  Dwight  v.  Germania  Life  Ins.  Co., 
84  N.  Y.  493,  504,  of  the  tests,  which  determine  whether  the  claim 
is  of  such  a  character  that  a  bill  of  particulars  may  be  ordered,  in 
which  case  it  was  said : 

"In  our  view  the  claim  spoken  of  by  that  section  [meaning  section  531  of  the 
Code  of  Civil  Procedure],  where  the  case  of  a  defendant  is  in  hand,  is  what- 
ever is  set  up  by  him  as  a  reason  why  the  action  may  not  be  maintained  against 
him.  The  claim  of  the  defendant  is  that  ground  of  fact  which  he  alleges  in 
his  answer  as  the  reason  why  Judgment  should  not  go  against  him.  His  claim 
In  the  case  is  the  position  he  takes  in  his  pleading,  based  upon  the  facts  be 
sets  up  and  the  law  applied  thereto,  why  he  should  go  without  day." 

But  while  the  defense  in  question  answers  in  its  general  char- 
acter the  requirements  of  the-  above  description,  it  nevertheless 
lacks  certain  other  elements  necessary  to  warrant  the  ordering  of 
a  bill  of  particulars.  Both  sides  have  assumed  that  there  was  a 
question  of  amount  presented  by  this  defense,  but  such  is  not  the 
fact.  To  be  sure,  the  sum  of  $6,000  is  mentioned,  but  this  is  in- 
cidental only;  the  essence  of  the  defense  being  that  the  moneys 
mentioned  in  the  first  two  causes  of  action  were  advanced  or  paid 
by  the  plaintiff  in  accordance  with  the  terms  of  an  agreement 
which  the  defendant  has  fully  performed  on  his  part,  such  perform- 
ance depending,  not  upon  his  contributing  $5,000,  or  any  other 
definite  sum,  but  his  "earnings,"  whatever  they  might  be.  This 
confusion  may  have  arisen  from  the  form  of  the  bill  of  particulars 
voluntarily  served  by  the  defendant,  which  presents  certain  cate- 
gories not  based  upon  anything  contained  in  the  pleadings,  and 
which,  therefore,  present  false  issues.  The  motion  for  a  further 
bill  of  particulars  should,  therefore,  be  denied,  but  without  costs. 

Motion  denied,  without  costs. 


(44  Misc.  Bep.  156.) 

KISSEL  et  al.  r.  CHICAGO  &  B.  I.  R.  CO.  et  al. 

(Supreme  Court,  Special  Term,  New  York  County.    June,  1904.) 

1.  Injunctions— Ibbepabablb  Injubt—Railbo ads— Action  by  Stockholdebs 
—Issue  of  Bonds. 

Plaintiffs,  stockholders  of  a  railroad  company,  sued  to  restrain  defend- 
ant railroad  companies  from  issuing  bonds  covering  a  trafBc  agreement 
between  defendants.  It  appeared  that  one  defendant,  F.  Co.,  had  acquiied 
control  of  the  defendant  the  S.  Co. ;  that  its  earnings  did  not  meet  its 
fixed  charges;  that  such  defendant  had  also  acquired  voting  control  of 
the  B.  Co.,  of  which  plaintiffs  were  stockholders,  which  was.  a  profitable 
poad ;  that  defendant  F.  Co.  had  procured  control  of  the  same  by  issuing 
to  stockholders  trust  certificates  under  an  agreement  to  pay  semiannoal 
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dividends  on  the  par  value  of  the  shares,  and  a  certain  price  per  share  in 
the  future  for  each  share  of  stock  represented  by  the  certificates;  that 
thereafter  the  defendants  entered  into  an  agreement  between  themselyea 
as  to  the  traffic  transmitted  over  the  lines,  for  an  interchange  of  a  sufficient 
amount  of  traffic  to  create  a  semiannual  revenue  sufficient  to  meet  the  in- 
terest on  the  bonds  of  the  S.  Co.  under  the  refunding  scheme.  Plain- 
tiffs charged  that  the  traffic  agreement  was  in  fact  a  mortgage  im- 
posed without  consideration  on  the  property  of  the  road  in  which  they 
were  stockholders.  It  appeared  that  before  the  injunction  was  issued  a 
certain  proportion  of  the  bonds  had  been  certified  and  delivered  to  the 
parties  entitled  to  them.  Held,  that  innocent  purchasers  of  the  bonds  took 
the  interest  subject  to  all  defenses,  legal  and  equitable,  of  the  debtor  who 
issued  the  security,  and  therefore  the  claim  of  plaintiffs  that  they  would 
suffer  irreparable  injury  if  the  bonds  passed  into  the  hands  of  purchasers 
for  value  and  without  notice  was  untenable,  and  that  plaintiffs  had  no 
right  on  that  ground  to  an  injunction  restraining  the  issuing  of  the  bonds, 
or  to  its  continuance. 

Action  by  Gustave  E.  Kissel  and  Susan  Raumer  against  the  Chi- 
cago &  Eastern  Illinois  Railroad  Company  and  others.  Motion  to 
continue  injunction  pendente  lite  denied. 

Winthrop  &  Stimson  (EHhu  Root,  Austen  G.  Fox,  and  Henry  L. 
Stimson,  of  counsel),  for  plaintiffs  and  the  motion. 

Butler,  Notman,  Joline  &  Mynderse  (Will  Hartwell  Lyford  and 
Adrian  H.  Joline,  of  counsel),  for  defendants  Chicago  &  E.  I.  R.  Co., 
St.  Louis  &  S.  F.  R.  Co.,  and  St.  Louis,  M.  &  S.  E.  R.  R.  Co. 

Hornblower,  Byrne,  Miller  &  Potter  (James  Byrne,  of  counsel), 
for  defendant  New  York  Security  &  Trust  Co. 

Sheehan  &  Collin  (John  L.  Wells,  of  counsel),  for  defendant 
Colonial  Trust  Co.,  opposed. 

GIEGERICH,  J.  This  is  a  motion  to  continue  an  injunction 
pendente  lite  restraining  the  issuance  of  a  series  of  bonds  and  notes 
secured  by  a  mortgage  covering,  among  other  things,  a  traffic 
agreement  made  between  the  railroad  companies,  defendants,  and 
also  to  restrain  the  payment  of  certain  moneys  under  such  traffic 
agreement.  The  facts,  so  far  as  material,  are  as  follows :  The  de- 
fendant the  St.  Louis  &  San  Francisco  Railroad  Company  (herein- 
after called  the  San  Francisco  Company)  is  engaged  in  consolidat- 
ing and  building  up  an  extensive  railroad  system  by  acquiring  con- 
trol of  and  grouping  together*  various  lirles  and  systems  previously 
operating  independently  and  under  boards  of  directors  selected  by 
their  respective  stockholders.  One  of  the  railroads  thus  acquired 
Is  the  defendant  the  Chicago  &  Eastern  Illinois  Company  (herein- 
after called  the  Eastern  Illinois  Company),  which  for  a  number  of 
years  prior  to  the  consolidation  in  1902  had  been  operated  at  a 
profit ;  the  dividends  paid  in  the  years  1901  and  1902  having  amount- 
ed to  6  per  cent,  per  annum,  besides  which  a  surplus  was  accumu- 
lated, the  net  earnings  during  the  year  1902  having  amounted  to 
more  than  10  per  cent,  on  the  common  stock  after  the  payment 
of  all  prior  charges.  Another  company  thus  acquired  was  the  de- 
fendant the  St.  Louis,  Memphis  &  Southeastern  Railroad  Company 
(hereinafter  called  the  Southeastern  Company),  which  was  not  so 
old  or  successful  as  the  Eastern  Illinois  Company,  and  whose  credit 
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was  not  established,  and  whose  earnings  thus  far  have  been  in- 
sufficient to  meet  the  fixed  charges ;  the  bonded  indebtedness  on 
the  different  portions  of  the  system  aggregating  nearly  $15,000,000. 
The  stock  of  this  company  was  acquired  by  the  San  Francisco 
Company  by  the  issuance  of  the  latter's  collateral  trust  gold  notes 
in  the  aggregate  amount  of  $4,000,000,  which  notes  are  still  out- 
standing. There  has  also  been  more  than  $3,500,000  expended  by 
the  San  Francisco  Company  in  the  construction  and  completion  of 
the  lines  of  the  Southeastern  Company  since  its  acquisition  by  the 
former.  The  terms  under  which  the  San  Francisco  Company  ob- 
tained control  of  the  Eastern  Illinois  are,  concisely  stated,  as  fol- 
lows :  A  very  large  amount  of  the  common  stock  was  acquired  by 
the  San  Francisco  Company,  and  was  deposited  by  it  with  the  Co- 
lonial Trust  Company,  as  trustee,  under  a  trust  agreement  entered 
into  between  said  trust  company  and  the  San  Francisco  Company; 
the  various  stockholders  who  thus  parted  with  their  stock  to  the 
latter  receiving  back  from  the  trust  company  stock  trust  certificates. 
Under  this  trust  agreement,  the  San  Francisco  Company  was  to 
pay  to  the  registered  holders  of  the  trust  certificates  on  the  1st  day 
of  July,  1942,  or,  at  its  option,  on  any  earlier  dividend  day,  the  sum 
of  $250  for  each  share  of  stock  represented  by  the  certificates,  and 
was  also  to  pay  semiannual  dividends  at  the  rate  of  10  per  cent, 
on  the  par  value  of  the  shares.  It  was  also  provided  in  the  trust 
agreement  that  if  the  San  Francisco  Company  failed  to  pay'  such 
dividends  promptly,  or  if  it  defaulted  in  other  respects  therein 
specified,  the  registered  holder  of  the  trust  certificates  might  sur- 
render the  same,  and  should  receive  back  in  exchange  his  certifi- 
cates of  stock.  In  the  meantime  the  San  Francisco  Company  was 
to  have  the  power  of  voting  upon  all  stock  held  by  the  trust  com- 
pany for  the  election  of  directors,  and  for  every  other  purpose  not 
contrary  to  the  covenants  or  guaranties  on  its  part  particularly  set 
forth  in  the  instrument,  and  also  to  receive  all  dividends  declared 
on  the  stock  so  deposited.  Since  the  consummation  of  this  agree- 
ment, the  San  Francisco  Company  has  elected  the  directors  and 
officers  of  the  Eastern  Illinois  Company,  more  than  a  majority  of 
such  directors  having  been  continuously  persons  who  were  also 
directors  of  the  San  Francisco  Company,  as  it  has  similarly  selected 
the  officers  and  directors  .of  the  Southeastern  Company,  formerly 
referred  to,  and  neither  the  Eastern*  Illinois  nor  the  Southeastern 
Company  has  any  separate  or  independent  action  as  distinct  from 
the  San  Francisco  Company.  Such  being  the  situation  on  or  about 
April  14, 1904,  an  instrument  called  a  "traffic  agreement"  (being  the 
contract  complained,  of)  was  executed  between  the  San  Francisco 
and  Eastern  Illinois  Companies  on  the  one  part,  and  the  Southeast- 
ern Company  on  the  other,  whereby  the  Southeastern  Company, 
whose  lines  are  intermediate  those  of  the  other  two,  bound  itself 
to  deliver  to  them,  respectively,  all  traffic  transported  over  any  of 
its  lines,  and  destined  to  any  point  upon  either  of  their  lines;  such 
deliveries  to  be  made  "at  the  most  convenient  junction  points" 
between  the  said  railroads.  On  the  other  hand,  the  San  Francisco 
and  the  Eastern  Illinois  Companies  bound  themselves  jointly  to  col- 
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lectively  interchange  with  the  lines  of  the  Southeastern  Company 
a  sufficient  amount  of  traffic  during  the  term  of  the  agreement  to 
produce,  taken  with  the  local  and  other  traffic  of  the  Southeastern 
Company,  an  aggregate  semiannual  net  revenue  to  the  latter  of  not 
less  than  $485,000  over  and  above  all  expenses  of  maintenance,  op- 
eration, repairs,  renewals,  and  taxes;  being  the  precise  amount 
necessary  to  pay  the  interest  under  the  refunding  scheme  proposed. 
The  plaintiffs  complain  of  this  traffic  agreement,  and  charge  that  it 
is  not  in  fact  what  it  purports  to  be,  but  is  in  reality  a  disguised  " 
mortgage  upon  the  Eastern  Illinois  property,  imposed  without  au- 
thority or  real  or  adequate  consideration,  and  without  regard  to  the 
interests  of  that  company,  but  for  the  purpose  of  making  use  of  the 
credit  of  its  established  and  dividend-earning  railroad  in  order  to 
float  the  $16,000,000  bond  issue  above  mentioned  upon  the  property 
of  the  heretofore  unprofitable  Southeastern  system.  It  is  urged  by 
them  that  as  stockholders,  the  Colonial  Trust  Company,  as  trustee, 
having  refused  to  act,  they  are  entitled  to  maintain  the  suit  in 
their  own  right  and  name. 

Many  interesting  and  important  questions  are  pressed  upon  my 
attention  by  the  distinguished  counsel  on  'either  side,  such  as  what 
the  real  relation  of  the  parties  is  under  such  circumstances;  whether 
the  holders  of  the  stock  trust  certificates  are  to  be  deemed  the  owners 
of  the  stock  until  it  is  paid  for ;  or  whether  the  San  Francisco  Com- 
pany is  the  owner,  and  the  holders  of  the  stock  receipts  are  only  credit- 
ors; also  various  questions  as  to  the  construction  of  the  several 
covenants  and  provisions  in  the  trust  agreement ;  likewise  questions  of 
fact  as  to  whether  the  traffic  agreement  is  a  prudent  and  beneficial 
one  for  the  Eastern  Illinois  Company,  or  whether  it  is  an  improvident, 
if  not  a  fraudulent,  one.  In  the  view  I  take  of  the  case,  however,  it 
is  unnecessary  to  consider  more  than  the  single  question  whether  in- 
nocent purchasers  for  value  of  the  bonds  will  be  in  any  better  position 
to  enforce  this  traffic  agreement  against  the  Eastern  Illinois  System 
than  would  the  original  party  to  the  agreement,  the  Southeastern  Com- 
pany, through  whom  they  would  derive  their  right;  that  company 
having  included  this  traffic  agreement  with  other  assets  under  the 
mortgage  given  to  secure  these  bonds.  The  well-established  rule 
of  law  in  the  case  of  a  chose  in  action  is  that  the  purchaser  acquires 
no  greater  right  than  his  vendor  had.  In  Bush  v.  Lathrop,  22  N.  Y. 
535,  538,  the  Court  of  Appeals  said:  "All  the  cases  agree  that  the 
purchaser  of  a  chose  in  action  takes  the  interest  purchased,  subject  to 
all  the  defenses,  legal  and  equitable,  of  the  debtor  who  issued  the  se- 
curity"; quoting  Lord  Thurlow  in  Davis  v.  Austin,  1  Ves.  Jr.  247,  thai 
"a  purdiaser  of  a  chose  in  action  must  always  abide  by  the  case  of  the 
person  from  whom  he  buys."  This  rule,  as  laid  down  in  Bush  v. 
Lathrop,  supra,  was  said  in  Fairbanks  v.  Sargent,  104  N.  Y.  108,  9  N. 
E.  870,  6  L.  R.  A.  475,  58  Am.  Rep.  490,  to  stand  in  full  force  and  un- 
questioned, except  to  the  extent  that  where  the  real  owner  has,  by  the 
act  of  investing  another  with  apparent  ownership  of  the  property, 
estopped  himself  from  disputing  such  title,  the  rule  does  not  apply. 
The  learned  counsel  for  the  plaintiffs  argue  that  if  the  doctrine  of 
Crocker  v.  Crocker,  31  N.  Y.  607,  88  Am.  Dec.  291,  Leitch  v.  Wells, 
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48  N.  Y.  686,  and  Weaver  v.  Harden,  49  N.  Y.  286,  which  related  to 
stock  corporations  or  securities,  should  be  held  to  apply  to  choses  in 
action  like  a  contract,  as  here  the  traffic  agreement,  the  plaintiffs  would 
suffer  irreparable  injury  if  these  bonds  should  be  suffered  to  pass  into 
the  hands  of  innocent  purchasers.  A  sufficient  reply  to  this  argument 
is  that  the  courts  have  not  shown  any  tendency  to  thus  extend  the  doc- 
trine of  the  authorities  last  mentioned,  but,  on  the  contrary,  to  reassert 
the  original  rule.  See  Central  Trust  Co.  v.  West  India  Imp.  Co.,  169 
N.  Y.  314,  324,  62  N.  E.  387,  and  cases  cited.  The  cases  cited  by  the 
learned  counsel  for  the  plaintiffs  dealt,  as  before  said,  with  stock 
or  securities,  and  not  with  contracts  of  the  ordinary  character.  Fur- 
thermore, an  examination  of  those  cases  will  show  that  the  plaintiffs 
were  estopped  by  reason  of  their  having  by  their  own  act  conferred 
apparent  title  on  others.  In  the  case  in  hand,  so  far  from  being  guilty 
of  any  act  which  could  be  construed  as  an  estoppel,  the  plaintifts  have 
shown  the  utmost  diligence  and  energy  in  attacking  the  contract  in 
question,  and  no  one  hereafter,  whether  a  bondholder  or  other,  will 
have  good  ground  for  complaining  in  this  respect  of  anything  that  the 
plaintiffs  have  done  or  left  undone.  Unless  the  rule  of  Bush  v. 
Lathrop  is  held  applicable  to  such  a  case  as  is  here  presented,  it  is  diffi- 
cult to  conceive  a  case  to  which  it  would  apply.  Where  a  going  con- 
cern mortgages  all  its  assets,  including  outstanding  contracts,  if  the 
mortgagee  or  the  owners  of  bonds  secured  by  the  mortgage  should  be 
held  to  have  any  greater  or  different  rights  than  the  concern  itself 
upon  such  contracts,  intolerable  confusion  and  injustice  would  result 
Moreover,  bonds  aggregating  upward  of  $16,000,000  worth  of  the 
entire  issue  of  $li5,000,000  have  already  been  certified,  and  about  half 
of  them  delivered  by  the  trustee  to  the  parties  entitled  thereto,  and  the 
other  half  passed  to  the  credit  of  such  parties  prior  to  the  issuance  of 
the  injunction.  Under  all  these  circumstances,  I  think  it  is  plain  that 
the  branch  of  the  injunction  which  relates  to  the  issuance  of  the  bonds 
should  not  be  continued.  That  the  injunction,  so  far  as  it  relates  to 
the  notes,  should  be  dissolved  is,  as  I  understand  the  matter,  practi- 
cally conceded  since  the  argument,  as  the  trust  agreement  by  which  they 
are  secured  does  not  refer  to  the  traffic  agreement.  So  far  as  the  other 
portion  of  the  injunction  order  is  concerned,  namely,  that  which  re- 
strains the  Eastern  Illinois  Company  from  paying  out  any  moneys  of 
that  company  on  account  of  the  guaranty  of  net  income  of  the  South- 
eastern Company,  it  does  not  appear  by  the  terms  of  the  agreement 
objected  to  or  otherwise  that  any  such  moneys  will  be  paid  out  until 
after  the  action  can  be  tried  and  determined  in  its  regular  order. 

The  motion  to  continue  the  injunction  is  therefore  denied,  with 
$10  costs. 

Motion  denied,  with  $10  costs. 
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(44  MlBC.  Rep.  173.) 

WESTMINSTER  PRESBYTERIAN  CHURCH  OF  WEST  TWBNTT-THIRD 

ST.  et  al.  V.  FINDLBX  et  al.  I 

(Supreme  Court,  Special  Term,  New  York  Coonty.    June,  190i.)  j 

L  RsLiGiouB  CoBPOBATioNB— Jurisdiction  of  Courts. 

The  civil  com*t8  will  interfere  in  ecclesiastical  matters  only  where  there 
are  conflicting  claims  as  to  church  properly  or  funds,  or  their  use,  or 
where  dvil  rights  are  involved. 

2.  Samb— Enjoining  T&ustbes. 

Under  Laws  1902,  pp.  834,  335,  c  97,  I  40,  subda  6,  7,  the  temporalities 
of  a  Presbyterian  church  are  managed  by  trustees  elected  by  those  qualified 
to  vote.  Held,  that  the  ruling  elders  and  members  of  the  session  could 
not  maintain  in  their  own  names  and  in  that  of  the  corporation  an  action 
to  enjoin  trustees  of  a  church  from  acting  as  such  on  the  ground  that  they 
had  been  suspended  as  communicants  by  the  session,  where  there  are  other 
trustees,  and  it  is  not  shown  that  they  have  refused  to  act 

Action  by  the  Westminster  Presbyterian  Church  of  West  Twen- 
ty-Third Street  and  others  against  Walter  Findley  and  James 
Johnston.  Motion  to  enjoin  defendants  from  acting  as  trustees  of 
the  church,  on  the  gfround  that  they  had  been  suspended  as  com- 
municants.    Injunction  denied. 

The  plaintiffs  secured  a  temporary  injunction,  with  an  order  to  show  cause 
why  it  should  not  be  continued  pendente  lite.  The  plaintiffs  allege  that  the 
defendants  had  been  removed  as  trustees  by  virtue  of  proceedings  in  the  church 
courts  and  that  their  appeals  from  such  Judgment  had  been  dismissed  by  the 
appellate  ecclesiastical  court.  The  affidavits  in  reply  showed  by  the  certificate 
of  this  appellate  ecclesiastical  court  that,  while  dismissing  the  appeals,  this  | 

court  held  the  action  of  the  session,  so  far  as  it  related  to  the  defendants*  of-  I 

flee  as  trustees,  to  be  a  nullity.  ' 

Louis  F.  Doyle,  for  plaintiffs. 
Henry  W.  Jessup,  for  defendants. 

GREENBAUM,  J.  It  appears  in  this  case  that  the  temporali- 
ties of  the  church,  as  distinguished  from  its  spiritual  control,  are 
managed  by  a  board  of  trustees  elected  from  those  qualified  to  vote 
in  accordance  with  the  provisions  of  law  (Laws  1902,  p.  334,  c.  97, 
§  40,  subd.  6),  and  that  said  trustees  are  the  trustees  of  the  cor- 
poration (subdivision  7).  It  is  the  implied  duty  of  the  trustees  to 
prevent  any  diversion  of  the  property  of  the  corporation,  and  there- 
fore to  see  to  it  that  no  one  shall  act  with  them  as  trustee  who  may 
have  become  disqualified,  or  who  has  no  legal  right  to  act  in  con- 
junction with  them  in  the  control  of  the  temporalities  of  the  cor- 
poration. The  majority  of  the  trustees  may  sue  in  the  name  of  the 
corporation  to  prevent  any  illegal  interference  with  the  property 
of  the  corporation,  and  if  the  trustees  are  in  hostility  to  its  in- 
terests, or  refuse  to  take  proper  action  looking  to  the  legal  pro- 
tection of  its  rights,  "any  private  member  of  the  corporation  might 
bring  suit  for  the  benefit  of  himself  and  the  other  members ;  but 
in  such  case  it  would  be  necessary  to  sue  in  his  own  name,  and 
make  the  trustees  and  the  corporation  defendants."  First  Re- 
formed Presbyterian  Church  v.  Bowden,  14  Abb.  N.  C.  356,  361. 

T 1.  See  Religious  Societies,  vol.  42,  Cent.  Dig.  §§  93,  101,  154-157. 
89N.Y.S.— 61 
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"The  right  of  civil  courts  to  interfere  in  ecclesiastical  matters  is  con- 
siderably limited.  The  general  rule  is  that  such  right  exists  only 
where  there  are  conflicting  cla^ims  to  church  property  or  funds,  or 
the  use  of  them,  or  where  civil  rights  are  involved."  Rector  of 
St.  James*  Church  v.  Huntington,  82  Hun,  126,  131,  31  N.  Y.  Supp. 
91.  The  unfortunate  differences  existing  between  the  defendants 
and  the  session,  who  constitute  the  spiritual  head  of  the  corpora- 
tion, cannot  be  the  subject  of. judicial  review  in  this  action.  As- 
suming that  the  judgment  rendered  by  the  session  against  the  de- 
fendants operates  to  disqualify  them  as  voting  members,  and  there- 
fore from  continuing  as  trustees  while  under  the  ban  of  the  ses- 
sion, although  previously  legally  elected  as  trustees,  then  it  would 
seem  to  be  the  duty  of  the  remaining  trustees  to  protect  the  tem- 
poralities of  the  church  by  taking  such  action  as  would  protect  the 
corporation  from  the  unlawful  control  of  persons  who  are  no  longer 
entitled  to  act  as  trustees.  There  is  no  allegation  in  the  complaint 
or  in  the  moving  affidavits  that  the  other  trustees  have  refused  to 
act  in  the  premises,  and  it  affirmatively  appears  that  this  action  is 
brought  by  the  ruling  elders  and  members  of  the  session  in  their 
name  and  that  of  the  corporation.  Under  the  circumstances,  it  is 
evident  that  the  session  has  no  legal  power  to  institute  this  action 
in  the  name  of  the  corporation  or  in  their  own  name,  and  the  court 
cannot  consider  the  legal  status  of  the  defendants  in  respect  of  said 
corporation.  It  follows  that  the  injunction  must  be  denied. 
Injunction  denied. 

(44  Misa  Rep.  190.) 

In  re  CLINCH'S  ESTATE. 

(Surrogate's  Court,  New  York  County.    June,  1904.) 

1.  Tbanbfeb  Taz~Pbopebtt  of  Nonresident. 

Where  the  wlH  of  a  Douresident  has  been  admitted  to  probate,  and  se- 
curities representing  his  Interest  In  the  estate  of  his  father,  who  was 
also  a  nonresident,  have  come  into  the  hands  of  his  executors,  the  se- 
curities are  subject  to  transfer  tax,  If  they  are  in  the  possession  of  the 
executors  at  the  time  the  transfer  tax  is  appraised. 

In  the  matter  of  the  estate  of  Robert  T.  Clinch.  Appeal  from 
an  order  assessing  a  transfer  tax.     Modified. 

Coudert  Bros.,  for  appellant. 
Potter  &  Kellogg,  for  respondent 

THOMAS,  S.  The  securities  and  other  property  representing 
the  interest  which  the  deceased  nonresident  legatee  had  in  the  es* 
tate  of  his  father,  who  was  also  a  nonresident,  having  since  the 
death  of  the  legatee  come  into  the  hands  of  the  executors  of  his  will, 
which  has  here  been  admitted  to  probate,  such  property  is  subject 
to  appraisement  and  taxation  under  the  transfer  tax  law  (Laws 
1896,  p.  796,  c.  908).  In  Matter  of  Phipps,  77  Hun,  325,  28  N.  Y. 
Supp.  330,  affirmed  143  N.  Y.  644,  37  N.  E.  823,  and  in  Matter  of 
Chabof  s  Estate,  44  App.  Div.  340,  60  N.  Y.  Supp.  927,  affirmed  167 
N.  Y.  280,  60  N.  E.  598,  the  interest  which  was  declared  not  subject 
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to  the  tax  had  not,  at  the  time  of  the  appraisement,  come  into  the 
possession  of  the  representatives  of  the  deceased  legatee,  or  been 
ascertained  or  determined  on  an  accounting  of  the  executors  of  the 
testator  or  otherwise,  and  the  court  held  the  legacy  not  taxable, 
because  it  regarded  it  as  being  a  mere  right  to  claim  or  recover 
what  ultimately  mighj:  be  found,  but  was  then  not  ascertained,  to 
be  the  amount  or  share  of  the  estate  to  which  the  legatee  was  en- 
titled on  account  of  his  legacy.  The  decision  by  the  Appellate  Di- 
vision and  that  of  the  Court  of  Appeals  in  the  Chabot  Matter,  recog- 
nizes the  distinction  between  the  situation  there  considered  and  one 
like  that  here  presented,  and  the  judge  delivering  the  opinion  in  the 
Court  of  Appeals,  in  which  all  his  associates  concurred,  uses  lan- 
guage plainly  indicating  that,  if  the  amount  of  the  legacy  had  been 
ascertained  on  an  accounting  in  the  estate  from  which  it  had  been 
derived,  that  circumstance  would  have  sufficed  to  subject  it  to  the 
tax,  although  it  had  not  been  paid  over  or  delivered  to  the  legatee's 
representative.  See  Matter  of  Ruber's  Estate  (Sup.)  83  N.  Y.  Supp. 
772. 

In  the  present  case  the  property  at  the  time  of  the  appraisal  was 
in  this  state,  in  the  possession  of  the  executors  of  the  will  of  the 
legatee,  which  had  been  admitted  to  probate  by  this  court,  and  it  is, 
in  my  judgment,  subject  to  a  transfer  tax.  The  value  of  the  con- 
tingent remainder  assessed  against  the  sister  of  decedent  was  based 
upon  the  combined  values  of  the  realty  and  personalty.  It  should 
have  been  limited  to  the  latter.  In  this  respect  the  order  must  be 
modified,  and,  as  modified,  is  affirmed. 

Order  modified,  and,  as  modified,  affirmed* 


(44  Misc.  Rep.  186.) 

^  In  re  HAWLEY'S  WILL. 

(Surrogate's  Court,  Erie  CJounty.    June,  1904.) 

1.  WiLi/— Undub  Influence. 

In  order  to  set  aside  a  will  for  undue  influence,  eyidence  of  an  oppor- 
tunity to  exercise  it  is  insufficient ;  but  it  must  be  shown  that  testator's 
mind  was  reduced  to  helplessness,  so  that  he  succumbed  to  an  influence 
making  his  will  that  of  another. 

2.  Same. 

Feebleness  of  mind  and  body  does  not  create  a  presumption  of  lack  of 
testamentary  capacity. 

In  the  matter  of  the  estate  of  Truman  Hawley.  Proceedings  to  re- 
voke probate  of  codicil  to  will.     Dismissed. 

Norton,  Penney  &  Sears  and  John  F.  Pettit,  for  petitioners. 

William  D.  Van  Pelt,  for  executors. 

Simon  Fleischmann,  for  legatee  Grace  Prince  White. 

MARCUS,  S.  The  testator,  Truman  Hawley,  died  November  7, 
1902,  at  the  age  of  84  years,  at  the  home  of  Mrs.  Grace  Prince  White, 
in  Buffalo,  N.  Y.,  leaving  a  last  will  and  testament  dated  February 
10,  1902,  and  a  codicil  thereto  dated  October  6,  1902.     The  will  and 

ir  2.  See  Wills,  toI.  49,  Cent.  Dig.  §§  92, 110. 
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codicil  were  admitted  to  probate  on  January  7,  1903,  without  contest, 
upon  the  petition  of  Charles  H.  Corbett,  Sr.,  nephew,  and  one  of  the 
executors  named  in  his  will.  On  January  7,  1904,  eight  of  the  l^tees 
named  in  the  testator's  will,  being  nephews,  nieces,  grandnephews, 
grandnieces,  and  the  wife  of  a  nephew  of  the  decedent,  filed  a  petition 
to  revoke  the  probate  of  only  the  codicil  to  the  testator's  will,  sub- 
stantially upon  the  grounds  that  the  testator  at  the  time  of  executing 
such  codicil  was  not  of  sound  mind  and  memory,  and  was  unduly  in- 
fluenced in  the  execution  thereof  by  the  legatee,  Grace  Prince  White. 

The  contestants  do  not  attack  the  validity  of  the  original  will.  By 
the  will  the  testator  bequeathed  $1,500  to  Mrs.  White,  and  by  the  codi- 
cil he  added  a  further  bequest  to  her  of  $5,000.  It  appeared  from  the 
testimony  that  the  testator  had  for  many  years  lived  with  Mr.  and  Mrs. 
Prince  in  Buflfalo,  who  had  adopted  the  legatee,  Grace  Prince  White, 
when  she  was  a  child.  Mrs.  Prince  was  a  sister  of  the  decedent,  Mr. 
Hawley,  and  the  household  for  many  years  consisted  of  Mr.  and  Mrs. 
Prince,  Mr.  Hawley,  the  decedent,  and  Grace  Prince,  who  afterward 
became  Mrs.  White ;  her  husband  dying  after  her  marriage.  Mr.  and 
Mrs.  Prince  died  years  ago,  and  upon  their  death  the  Prince  family 
home  was  left  by  will  to  Mrs.  White,  and  Mr.  Hawley  continued  to 
live  with  Mrs.  White  at  the  old  family  home  until  his  death.  The 
decedent  left  no  widow  or  children,  and  his  only  heirs  and  next  of 
kin  are  nephews,  nieces,  grandnephews,  and  grandnieces,  none  of  whom 
ever  appear  to  have  manifested  any  interest  in  the  testator,  who  for 
many  years  had  led  a  retired  life,  living  on  the  income  of  his  estate, 
which  amounts  to  about  $14,000.  In  August,  1902,  the  decedent  took 
to  his  bed  from  the  encroaching  weakness  of  old  age.  He  did  not 
again  leave  his  bed  permanently,  and  died  on  November  7,  1902. 

The  doctor  who  attended  him  in  his  last  illness  is  also  one  of  the  wit- 
nesses to  the  codicil,  and  he  describes  the  progress  of  Mr.  Hawley's 
decline,  characterizing  the  condition  as  one  incident  to  old  age.  He 
testified,  however,  to  the  mental  soundness  of  the  testator  at  the  time 
of  making  the  codicil,  and  there  is  no  evidence  that  the  testator's  mind 
was  at  any  time  impaired.  The  other  witness  to  the  codicil  was  an  at- 
torney, who  had  attended  to  what  little  law  business  the  decedent  had 
had  for  many  years  preceding  his  death,  and  who  had  formerly  boarded 
in  the  Prince  household,  and  who  was  a  friend  of  the  Prince  family, 
including  Mrs.  White  and  the  decedent.  This  witness  testified  in 
great  detail  as  to  the  circumstances  attending  the  execution  of  the 
codicil.  He  stated  that  he  was  sent  for  by  the  decedent,  who  discussed 
the  question  of  the  codicil  with  him  when  Mrs.  White  was  not  present; 
that  the  decedent  said  he  wanted  to  make  further  provision  for  Mrs. 
White,  in  view  of  her  care  and  attention  to  him  for  many  years  while 
living  in  her  house,  and  asked-  the  witness  what  he  thougnt  about  it, 
to  which  the  witness  replied  that  he  thought  Mr.  Hawley  should  leave 
all  of  his  property  to  Mrs.  White.  The  decedent,  however,  with  evi- 
dent force  of  mind  and  will,  said  he  did  not  think  he  ought  to  do  this, 
and  asked  for  a  modified  suggestion.  The  attorney  thereupon  said 
that,  as  Mrs.  White's  property  which  she  had  received  from  the  Prince 
estate  was  incumbered  by  mortgages  to  the  extent  of  $5,000,  the  dece- 
dent might  leave  her  a  further  bequest  of  $5,000,  with  which  she 
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could  clear  her  property.  The  decedent  expressed  his  satisfaction  with 
this  suggestion,  and  directed  the  attorney  to  prepare  a  codicil,  making 
such  bequest  and  directing  its  payment  in  advance  of  all  other  legacies. 
This  codicil  was  prepared  by  the  attorney,  and  later  in  the  day  taken 
back  to  the  testator,  when  he  signed  and  acknowledged  it  to  the  attor- 
ney and  the  doctor,  who  witnessed  it. 

The  learned  counsel  for  the  petitioner,  who  seeks  to  revoke  the  pro- 
bate of  the  codicil,  has  presented  to  the  court  an  able  brief,  which  has 
received  careful  consideration.  It  is  argued,  with  force  and  ingenuity, 
that  the  entire  history  of  the  latter  part  of  Mr.  Hawley's  life  tends  to 
show  that  his  physical  decline  must  have  been  accompanied  with  a  cor- 
responding weakness  of  mind,  and,  further,  that  the  testator's  resi- 
dence at  the  home  of  Mrs.  White  and  the  attending  circumstances 
warrant  the  inference  that  the  bequest  to  her,  contained  in  the  codicil, 
was  the  result  of  undue  influence  exercised  by  her  upon  the  testator. 
It  seems  to  me  unnecessary  to  consider  the  evidence  in  detail,  as  I  have 
come  to  the  conclusion  that  this  case  clearly  falls  within  the  group 
of  decisions  in  this  and  other  states  which  hold  that  opportunity  to  exer- 
cise undue  influence,  with  motive  to  exert  it,  is  not  sufficient  to  estab- 
lish its  exercise,  but  that  it  must  further  appear  that  such  influence  was 
sufficient  to  overcome  the  will  of  the  testator ;  and  to  avoid  a  will  on  this 
ground  the  conclusion  must  be  inevitable  that  the  testatdr's  mentality 
was  reduced  to  helplessness,  and  that  he  succumbed  to  an  influence 
making  his  will  another's,  and  that  feebleness  of  mind  or  body  raises  no 
presumption  of  lack  of  testamentary  capacity.  Matter  of  Siagrist,  1 
App.  Div.  615,  37  N.  Y.  Supp.  496,  affirming  11  Misc.  Rep.  188,  32 
N.  Y.  Supp.  1095;  Brick  v.  Brick,  66  N.  Y.  144;  Matter  of  Snelling, 
136  N.  Y.  615,  32  N.  E.  1006 ;  Children's  Society  v.  Loveridge,  70 
N.  Y.  387;  Cudney  v.  Cudney,  68  N.  Y.  152;  Matter  of  Brunor,  19 
Misc.  Rep.  203,  43  N.  Y.  Supp.  1141 ;  Matter  of  Metcalf  s  Will,  16 
Misc.  Rep.  180,  38  N.  Y.  Supp.  1131 ;  Matter  of  Williams'  Will  (Sup.) 
19  N.  Y.  Supp.  778,  affirming  (Sur.)  15  N.  Y.  Supp.  828;  Matter  of 
Dunham's  Will  (Sup.)  1  N.  Y.  Supp.  120. 

The  burden  of  showing  mental  incapacity  or  undue  influence  rests 
upon  the  contestants,  even  if  it  should  be  held  that  a  confidential  rela- 
tion existed  between  the  testator  and  Mrs.  White,  which  can  scarcely 
be  claimed;  a  distinction  being  recognized,  even  under  such  circum- 
stances, between  a  deed  and  a  bequest  under  a  will.  And  it  seems  clear 
to  me  that  the  contestants  in  this  case  have  not  met  this  burden.  Mat- 
ter of  Spratt,  4  App.  Div.  1,  38  N.  Y.  Supp.  329 ;  Post  v.  Mason,  91 
N.  Y.  539,  43  Am.  Rep.  689 ;  Matter  of  Suydam,  84  Hun,  514,  32  N. 
Y.  Supp.  449 ;  Matter  of  Rohe's  Will  (Sur.)  50  N.  Y.  Supp.  392.  I 
am  satisfied,  from  the  entire  evidence  before  me,  that  the  codicil,  giv- 
ing a  further  bequest  to  Mrs.  White,  was  the  deliberate  act  of  the 
testator,  and  expressed  his  will  and  intention,  and  that  the  testimony 
of  the  subscribing  witnesses  to  this  codicil,  one  a  practicing  attorney 
and  the  other  a  practicing  physician,  and  both  of  high  standing  in  the 
community,  uncontroverted  as  it  is,  fairly  and  reasonably  leads  to  the 
conclusion  I  have  reached.  The  petition  to  revoke  the  probate  of  the 
codicil  must,  therefore,  be  dismissed  upon  the  merits. 

Petition  dismissed  upon  the  merits. 
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(44  Misc.  Rep.  176.) 

In  re  HALSTEAD. 

(Surrogate's  Ck)urt,  Dutchess  County.    June,  1904.) 

L  Tbusteb— Negligence— Liability— Evidence. 

Testator  by  his  will  created  trusts  for  his  two  children,  and  appointed 
H.  and  W.  trustees.  The  trustees  accounted  as  executors  In  1890,  when 
they  took  oyer  the  trust  funds,  and  in  1892  and  1898.  The  latter  had 
been  the  attorney  of  testator,  and  had  charge  of  his  estate  before  his 
death,  and  the  children  gave  him  power  of  attorney  to  Indorse  checks  and 
receive  all  trust  income,  which  he  did  until  his  death.  At  the  time  of 
the  account  in  1892  W.,  who  had  held  possession  of  the  securities  of  tes- 
tator during  his  lifetime  and  during  the  continuance  of  the  trust  estate, 
gave  H.  a  key  to  the  safe  deposit  vault  in  which  he  kept  the  securities, 
and  H.  examined  them,  and  in  1898  H.  went  to  the  vault  with  W.,  who 
showed  him  the  securities.  H.  never  examined  the  securities  again  until 
W.'s  death  in  1903,  when  he  found  that  W.  had  surrendered  the  original 
box,  and  that  only  a  few  of  the  securities  remained  In  another  box  hired 
by  W.  individually.  A  large  part  of  the  trust  funds  consisted  of  unregis- 
tered railroad  and  municipal  bonds,  and  notes^  secured  by  trust  deeds  cm 
farm  lands  in  other  states,  taken  in  the  name  of  local  agents,  who  in- 
dorsed them  in  blank;  and  the  evidence  further  showed  purchases  by 
H.  of  railroad  bonds  for  Investments  and  delivery  of  the  same  to  W.  for 
deposit  H.  kept  the  Income  account.  W.  sent  to  H.,  who  lived  in  Brook- 
lyn, the  income  every  month,  which  H.  deposited  to  the  credit  of  the  trus- 
tees and  drew  checks  payable  to  the  beneficiaries,  which  he  returned  to 
W.,  which  W.,  after  signing  under  his  power  of  attorney,  deposited  in  his 
individual  account  and  paid  the  beneficiaries,  until  two  weeks  before  his 
death.  Held  insufficient  to  show  negligence  on  the  part  of  H.  In  permit- 
ting the  securities  to  remain  negotiable  as  at  the  death  of  the  testator,  or 
In  purchasing  others  without  requiring  them  to  be  registered  in  the  names 
of  the  trustees  Jointly, 

2.  Sahe. 

The  fact  that  H.  turned  over  to  W.,  who  had  the  actual  custody  of  the 
fund,  unregistered  railroad  bonds  purchased  by  H.  in  New  York  and  given 
to  W.  In  Poughkeepsie,  to  be  kept  in  the  safe  deposit  vault  there  in  the 
ordinary  course  of  business,  was  not  negligence. 

3.  Same. 

The  failure  of  H.  to  examine  the  safe  deposit  box  between  1898  and 
1903  was  not  negligence ;  there  having  been'  an  agreement  for  settlement 
of  accounts  every  five  years,  and  neither  the  beneficiaries  nor  H.  having 
any  knowledge  or  suspicion  of  wrongful  acts  on  the  part  of  W. 

In  the  matter  of  the  judicial  settlement  of  John  F.  Halstead,  sur- 
viving trustee  of  the  will  of  Charles  J.  Buckingham.  Trustee  dis- 
charged. 

Frank  B.  Lown  and  Allison  Butts,  for  trustee. 

Charles  F.  Cossum  and  George  C.  Kobbe,  for  beneficiaries. 

HOYSRADT,  S.  Charies  J.  Buckingham,  who  died  in  1889, 
nominated  in  his  will  Robert  F.  Wilkinson  and  John  F.  Halstead  as 
executors  and  trustees.  Both  qualified  at  the  probate  of  the  will, 
accounted  as  executors  in  1890,  and  took  over  as  trustees  two  funds 
created  for  the  benefit  of  Charles  H.  Buckingham  and  Martha  W. 
B.  Wood,  children  of  the  testator.  It  appears  that  the  securities 
of  which  these  two  funds  were  composed,  or  a  greater  portion  of 
them,  came  to  the  testator  under  the  will  of  his  brother,  Stephen 
M.  Buckingham,  who  died  in  1887.     Robert  F.  Wilkinson  then,  and 


Digitized  by  V^OOQIC 


Sur.   Ct.)  IN  RE  HALSTEAD.  807 

until  his  death  on  June  29,  1903,  an  eminent  lawyer,  who  was  im- 
plicitly trusted  by  his  clients  and  associates,  had  been  attorney  for 
Stephen  M.  Buckingham  and  his  executors,  who  administered  upon 
an  estate  of  over  $700,000,  and  he  was  also  the  attorney  for  Charles 
J.  Buckingham  in  his  lifetime  and  had  the  custody  of  his  securities, 
acting  in  the  nominal  capacity  of  trustee  for  him  in  the.  care  and 
management  of  his  property  and  affairs.  It  does  not  appear  that 
there  was  any  actual  change  in  this  relation  after  the  death  of 
Charles  J.  Buckingham,  or  in  the  custody  of  the  property,  down  to 
the  time  of  the  trustee's  accounting  in  1892,  or,  in  fact,  to  the  sub- 
sequent accounting  in  1898,  and,  in  ratification  of  the  confidence  re- 
posed in  Wilkinson  by  the  testator,  the  beneficiaries  under  the  will 
gave  him  power  of  attorney  to  indorse  checks  for  them  and  to  re- 
ceive all  income  accruing  from  the  trust  funds,  and  under  this  au- 
thority he  received  their  income,  deposited  it  with  his  private  funds, 
and  sent  them  his  individual  checks.  From  the  surplus  income  due 
to  Charles  H.  Buckingham,  one  of  the  beneficiaries,  Wilkinson 
made  reinvestments.  The  confidential,  relations  between  Wilkin- 
son and  the  beneficiaries  were  of  the  closest  nature,  and,  so  far  as 
the  evidence  indicates,  were  without  dissension  to  the  time  of  his 
death. 

The  two  trustees,  Halstead  and  Wilkinson,  had  agreed  to  render 
an  accounting  every  five  years,  and  accordingly  in  1898  proceedings 
were  had  in  this  court  for  the  third  accounting,  in  which  a  decree 
was  entered  charging  the  trustees  with  $67,658.16,  the  capital  of 
the  fund  then  shown  to  be  held  by  them  for  the  benefit  of  Charles 
H.  Buckingham,  and  with  $61,946.39,  the  capital  of  the  fund  then 
shown  to  be  held  by  them  for  the  benefit  of  Martha  W.  B.  Wood. 
Halstead,  the  surviving  trustee,  says  that  at  the  time  of  this  ac- 
counting he  went  to  the  Farmers  &  Manufacturers'  National  Bank 
of  Poughkeepsie,  where  Wilkinson,  after  going  into  the  safe  deposit 
vault,  brought  to  him  the  securities  which  represented  these  funds. 
Halstead  then  personally  examined  them,  and  found  them  to  cor- 
respond with  the  detailed  enumeration  in  the  account.  After  this 
inspection  the  securities  were  returned  to  the  two  tin  boxes  in 
which  they  had  been  previously  kept,  and  they  were  locked  in  the 
safe  deposit  vault.  It  appears  that  at  or  about  the  time  of  the 
accounting  in  1892  Wilkinson  hired  a  box  in  the  safe  deposit  vault 
and  delivered  a  key  to  Halstead,  which  would  enable  him  to  ex- 
amine the  contents  of  the  box  in  the  absence  of  Wilkinson.  Hal- 
stead did  not  make  such  an  examination  before  the  accounting  of 
1898,  when  he  found  the  securities  called  for  by  the  account,  and 
he  made  no  further  examination  until  after  Wilkinson's  death.  It 
is  evident  that  Halstead  acted  upon  the  assumption  that,  under  the 
circumstances,  it  was  not  incumbent  upon  him  to  examine  the 
securities  within  the  period  intervening  the  accountings.  At  the 
time  of  the  last  accounting  in  1898,  referred  to,  the  securities, 
composing  both  trust  funds,  consisted  of  $34,972.29  in  railroad  and 
municipal  bonds  and  $60,630  in  notes  secured  by  trust  deeds  of  Illi- 
nois farm  lands.  The  trustees  credited  themselves  with  an  aggre- 
gate of  $32,650,  representing  the  cost  value  of  Kansas  City  real 
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estate  acquired  through  the  foreclosure  of  mortgages,  coming  prin- 
cipally from  the  testator.  The  bonds  referred  to  were  unregistered. 
The  trust  deeds  and  notes  were  taken  in  the  name  of  the  local 
agents,  who  assigned  or  indorsed  them  in  blank,  and  they  remained 
in  that  condition  while  in  the  hands  of  the  trustees. 

Halstead  does  not  claim  to  have  been  a  passive  trustee.  It  has 
been  shown  that  at  regular  intervals,  to  the  month  in  which  he  died, 
Wilkinson  remitted  what  purported  to  be  the  income  to  Halstead, 
who  deposited  it  to  the  joint  credit  of  the  executors  in  the  Mer- 
cantile National  Bank  of  New  York,  and  then  drew  checks  upon 
this  account  payable  to  the  beneficiaries.  These  checks  were  re- 
turned to  Wilkinson  for  his  signature.  It  seems  to  have  been  Wil- 
kinson's custom,  after  signing  these  checks,  to  indorse  the  name  of 
the  beneficiary  under  authority  of  his  power  of  attorney,  and  de- 
posit them  in  his  individual  account,  from  which  he  paid  the  ben- 
eficiaries with  punctuality  until  he  left  for  Europe  two  weeks  be- 
fore his  death.  Halstead  also  kept  the  income  account,  while  Wil- 
kinson kept  the  capital  account,  entering  with  great  minuteness 
each  security  in  a  ledger  on  a  page  by  itself.  Mr.  Halstead  also 
purchased  some  of  the  railroad  bonds  and  delivered  them  to  Wil- 
kinson for  deposit  with  the  other  securities,  and  was  consulted  by 
Wilkinson  as  to  the  Illinois  investments  made  by  the  trustees.  So 
it  appears  Halstead  performed  his  share  of  the  duties  usually  de- 
volving upon  two  active  trustees,  leaving  that  portion  of  the  work 
to  Wilkinson  for  which  he  was  better  qualified.  Frequent  corre- 
spondence, statements,  and  accounts  passed  between  the  trustees, 
and  their  relations  appear  to  have  been  attended  with  the  utmost 
confidence  and  harmony.  I  recall  no  evidence  in  this  case  showing 
any  transaction  or  communication  between  the  beneficiaries  and 
Halstead,  and,  while  it  may  not  affect  the  material  question  in- 
volved, there  is  abundant  evidence  that  they  looked  to  Wilkinson 
for  the  administration  and  management  of  their  affairs.  Their 
powers  of  attorney  completed  practically  all  the  trust  they  could 
have  placed,  in  him,  and  there  seems  to  have  been  not  the  slightest 
indication,  prior  to  his  death,  that  this  trust  had  been  misplaced. 
It  has  not  been  shown  that  the  beneficiaries  ever  knew  that  the 
custody  of  the  securities  had  been  surrendered  by  Wilkinson,  or 
that  they  knew  that  Halstead  had  access  to  them  after  1898. 

Mr.  Wilkinson  died  June  29,  1903,  and  Mr.  Halstead  subsequently 
discovered  that  the  safe  deposit  box  had  been  surrendered  by  his  co- 
trustee, at  what  date  does  not  appear,  and  that  what  remained  of  the 
securities  were  in  another  box,  hired  by  Wilkinson  individually.  Fur- 
ther examination  disclosed  there  was  but  a  remnant  left  of  the  securi- 
ties, representing  a  value  of  $5,500,  which  indisputably  belonged  to 
the  Buckingham  estate.  The  amount  of  Wilkinson's  misappropriation 
and  indebtedness  to  this  trust  estate  has  been  determined  in  other  pro- 
ceedings in  this  court  at  $120,710.04.  The  beneficiaries  now  seek  to 
charge  Mr.  Halstead  with  responsibility  for  his  co-trustee's  acts  on 
general  and  specific  charges  of  negligence  which  may  be  properly  sum- 
marized as :  Failure  to  require  all  the  securities  to  be  payable  to  or 
registered  in  the  names  of  the  trustees  jointly,  surrendering  the  fund 
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and  the  securities  he  purchased  to  Wilkinson,  and  omission  to  examine 
the  securities  after  the  last  accounting. 

It  has  been  urged  that  the  surviving  trustee  was  negligent  in  permit- 
ting the  securities  to  remain  of  the  same  negotiable  character  as  they 
were  at  the  death  of  the  testator,  and  in  purchasing  other  securities 
without  requiring  tfiat  they  be  made  payable  to  or  registered  in  the 
names  of  the  trustees  jointly.  The  beneficiaries  have  failed  to  show 
any  circumstance  which  tended  to  arouse  the  suspicion  of  the  surviving 
trustee  or  themselves,  or  that  there  was  the  slightest  reason  to  believe 
that  the  safety  of  the  fund  was. endangered.  No  American  authority 
has  been  cited  to  sustain  this  contention,  and,  in  view  of  the  situation 
outlined  in  this  case,  it  was  not,  in  my  judgment,  negligent  for  Halstead 
to  permit  the  continuance  of  the  methods  which  the  testator  had  estab- 
lished and  assented  to.  Wilkinson  resided  in  Poughkeepsie,  while 
Halstead  lived  in  Brooklyn,  and,  owing  to  the  circumstances  referred 
to  and  the  situation  of  the  trustees,  it  would  have  been  expensive 
and  unusually  cumbersome  if  the  fund  was  so  controlled  that  every  de- 
tail of  the  administration  required  the  joint  action  of  the  trustees. 

The  beneficiaries  urged  that  Halstead  was  negligent  in  permitting 
the  transaction  whereby  the  securities  became  accessible  to  each  trustee. 
It  will  be  borne  in  mind  that  Wilkinson  had  sole  custody  of  the  fund 
prior  to  this  transaction,  and  that  it,  in  effect,  was  Wilkinson's  act  giv- 
ing Halstead  access  to  the  securities.  There  had  been  no  actual  joint 
possession  of  the  fund,  and  Halstead's  consent  to  this  arrangement,  in 
view  of  the  circumstances,  should  not  be  considered  negligent.  The 
turning  over  to  Wilkinson  of  the  unregistered  bonds  purdiased  by 
Halstead  presents  the  question  of  just  what  delivery  of  assets  by  a 
trustee  to  his  co-trustees  renders  the  former  liable.  It  has  been  fre- 
quently held,  and  the  rule  is  now  well  established,  that  where  a  trustee 
unnecessarily  surrenders  the  joint  custody  of  funds  to  the  sole  custody 
of  his  co-trustees  he  becomes  liable  for  the  application  of  the  funds 
by  his  co-trustees.  Purdy  v.  Lynch,  145  N.  Y.  462,  40  N.  E.  232 ;  Nanz 
v.  Oakley,  120  N.  Y.  84,  24  N.  E.  306,  9  L.  R.  A.  223 ;  Bruen  v.  Gillet, 
116  N.  Y.  10,  21  N.  E.  676,  4  L.  R.  A.  529,  12  Am.  St.  Rep.  764; 
Paulding  v.  Sharkey,  88  N.  Y.  432 ;  Matter  of  Provost,  87  App.  Div. 
90,  84  N.  Y.  Supp.  29. 

In  the  case  at  bar  it  appears  that  Halstead  delivered  the  bonds  to 
Wilkinson  in  New  York  to  take  to  Poughkeepsie  for  deposit  with  the 
other  securities,  or,  in  other  instances,  directed  the  broker  through 
whom  the  bonds  were  purchased  to  deliver  them  to  Wilkinson  for  the 
like  purpose.  This  was  the  usual  and  ordinary  transaction,  and  the 
delivery  was  made  in  entire  good  faith  and  comes  within  the  definition 
of  the  word  "necessary"  in  Purdy  v.  Lynch,  supra.  The  joint  posses- 
sion of  the  bonds  prior  to  their  delivery  is  not  established,  and  should 
not  be  implied,  to  charge  Halstead  with  personal  neglect.  In  Davis  v. 
Kerr,  3  App.  Div.  322,  38  N.  Y.  Supp.  387,  and  Glacius  v.  Fogel,  88 
N.  Y.  434,  where  there  seems  to  have  been  no  proof  as  to  the  actual 
custody  of  the  fund,  the  courts  haye  held  that  joint  custody  could  be 
implied  from  the  rendering  of  a  joint  account ;  but  the  proof  in  the 
case  at  bar  is  that,  prior  to  the  delivery  of  the  key  to  Halstead,  Wilkin- 
son had  actual  custody  of  the  entire  fund.    The  Court  of  Appeals  in 
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Purdy  V.  Lynch,  145  N.  Y.  462,  40  N.  E.  232 ,  discountenances  the 
employment  of  4egal  fiction  or  conclusions  for  the  purpose  of  holding 
a  trustee  for  negligence.  The  circumstances  referred  to,  when  consid- 
ered with  the  rules  applied  in  the  most  recent  cases,  fsiil  to  establish 
the  absence  of  prudence  and  ordinary  care  in  these  transactions.  It 
was  within  the  usual  course  of  business  to  accomplish  the  purpose  of 
keeping  the  fund  together  in  the  safe  deposit,  and  was  carried  out  in 
good  faith  by  Halstead. 

Another  charge  of  negligence  is  based  upon  the  fact  that  Halstead 
joined  in  the  execution  of  several  assignments  of  mortgages,  and  per- 
mitted Wilkinson  to  subsequently  retain  the  proceeds  of  those  mort- 
gages. It  does  a'ppear  that  Halstead's  execution  of  the  assignments 
was  necessary  in  the  ordinary  course  of  business,  and  that  his  act  was 
within  the  rule  laid  down  in  JPurdy  v.  Lynch,  supra,  but  not  originating 
there.  In  Paulding  v.  Sharkey,  88  N.  Y.  434,  and  in  Croft  v.  Williams, 
Id.  384,  the  Court  of  Appeals  reached  the  conclusion  that,  where  the 
joint  act  is  necessary  and  only  formal,  it  is  insufficient  of  itself  to  im- 
pose liability  upon  a  trustee,  acting  in  good  faith,  for  the  dishonesty 
of  his  co-trustee.  In  Paulding  v.  Sharkey  three  executors  joined  m 
a  deed  of  real  estate,  and  the  proceeds  were  received  by  one  of  their 
number  in  a  check  payable  to  him  individually.  He  indorsed  it  and 
delivered  it  to  one  of  his  coexecutors,  who  received  the  money.  The 
court  held  that  the  other  executors  were  not  liable  for  his  default 
This  certainly  presents  a  stronger  case  than  the  formal  execution  of 
an  assignment  of  mortgage  by  Halstead,  when  the  proceeds  never  came 
within  his  control.  See,  also,  Matter  of  Johnson,  42  Misc.  Rep.  651, 
89  N.  Y.  Supp.  733. 

The  question  of  Halstead's  liability  for  his  omission  to  examine 
the  safe  deposit  box  subsequent  to  the  last  accounting  must  be  care- 
fully considered  within  the  principles  laid  down  in  the  latest  de- 
cisions in  this  state,  which  have  in  a  slight  degree  modified  the 
rigidity  of  earlier  decisions  and  those  in  English  cases.  Much  em- 
phasis has  been  laid  by  the  counsel  for  the  beneficiaries  upon  Hal- 
stead's  failure  to  act,  when  he  might  have  prevented  Wilkinson's 
defalcation,  and  upon  the  alleged  results  of  such  omission.  But  a 
proper  consideration  of  the  question  requires  an  elimination  of  all 
conjectures  as  to  what  might  have  been  avoided.  The  question  to 
be  determined  is : 

"Did  Halstead,  in  view  of  the  drcnmstances  existing  at  that  time,  employ 
such  prudence  and  diligence  In  the  discharge  of  his  duties  as,  in  general,  men 
of  average  prudence  and  discretion  woHld,  under  like  circumstances,  employ  in 
their  own  aflCairs?" 

In  determining  the  answer  to  that  question,  we  are  to  look  at  the 
situation  as  it  existed  at  the  time  when  it  is  alleged  that  the  trus- 
tee was  negligent,  not  aided  by  subsequent  events  or  disclosures. 
The  surviving  trustee's  confidence  in  Wilkinson  could  not  have 
been  more  fully  justified  from  existing  circumstances.  Halstead 
had  no  knowledge  of  the  misappropriation  of  the  securities,  and 
there  is  not  an  atom  of  evidence  that  anything  was  brought  to  his 
attention  which  would  excite  the  suspicion  of  a  man  of  average 
prudence  and  vigilance,  or  that  he  overlooked  any  suspicious  fea- 
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ture  of  Wilkinson's  conduct  or  mode  of  living.  His  liability,  if 
any,  rests  solely  upon  his  failure,  under  those  circumstances,  to  ex- 
amine the  safe  deposit  box  to  which  he  had  access  in  the  period  in- 
tervening between  the  accounting  of  1898  and  the  intended  ac- 
counting of  1903,  bearing  in  mind  Wilkinson's  domination  over  the 
fund  during  the  testator's  lifetime  and  until  the  accounting  of  1898, 
when  Halstead's  investigation  showed  the  funds  to  be  intact,  as 
they  had  been  on  two  previous  accountings. 

In  Wilmerding  v.  McKesson,  103  N.  Y.  329,  8  N.  E.  666,  one  of 
the  leading  cases,  it  appears  that  the  trustee  charged  with  liability 
had  knowledge  of  the  misapplication  of  the  fund.  He  claimed  to 
have  had  no  knowledge,  but  it  was  shown  that  his  co-trustee's  firm 
was  paying  interest  upon  the  fund  misapplied.  The  finding  of 
neglect  was  based  upon  his  knowledge  of  the  devastavit.  The 
Court  of  Appeals  (at  page  338,  103  N.  Y.,  page  668,  8  N.  E.)  says : 

"Gases  may  arise  where  one  executor  Is  responsible  for  the  acts  of  his  co- 
executor  in  the  mauagement  of  funds  which  have  come  into  his  hands ;  but 
where  the  funds  of  the  estate  were  lawfully  received  by  one  of  the  executors, 
or  were  originally  in  his  hands,  or  properly  paid  to  him  In  the  due  course  of 
administration,  and  there  is  nothing  to  excite  suspicion  as  to  the  integrity  or 
responsibility  of  such  trustee,  or  to  create  a  belief  that  the  funds  have  been 
improperly  used  or  invested  in  violation  of  the  established  rules  applicable  to 
idch  cases,  or  were  unlawfully  allowed  to  remain  uninvested,  there  is  no  rule 
which  charges  the  executor  or  trustee  who  has  not  control  of  the  fund  with  the 
wrongful  acts  or  misconduct  of  his  associate." 

The  court  held  that  McKesson,  an  active  trustee,  while  liable  for 
permitting  the  funds  to  be  loaned  to  the  firm,  because  negligent, 
was  not  liable  for  the  wrongful  conversion  of  the  securities  of  the 
estate  by  Wilmerding  without  his  knowledge  or  cotisent;  and  it 
was  held  that  this  loss,  caused  by  the  wrongful  conversion  by  Wil- 
merding without  his  knowledge  and  with  nothing  to  excite  his 
suspicion  that  his  co-trustee  would  be  guilty  of  the  misapplication 
of  the  funds  of  the  estate,  did  not  make  him  responsible.  He  was 
not  chargeable  as  to  this  portion  of  the  fund  "with  culpable  negli- 
gence, and  none  of  the  decisions  sustain  the  rule  under  the  facts 
presented  that  he  should  be  held  to  the  most  strict  and  rigid  ac- 
countability." This  decision  has  a  very  important  bearing  upon 
the  case  at  bar,  and  particularly  as  the  Court  of  Appeals  holds  that, 
while  McKesson  knew  for  a  long  period  of  the  misapplication  of 
a  portion  of  the  fund,  he  was  not  liable  for  his  failure  to  protect  the 
remainder  of  the  fund,  which  was  dishonestly  taken. 
The  rule  laid  down  in  Williams  on  Executors  is : 
"A  devastavit  by  one  of  two  executors  shall  not  charge  his  companion,  pro- 
vided he  has  not  intentionally  or  otherwise  contributed  to  It ;  for  the  testator 
having  misplaced  his  confidence  in  one  shall  not  operate  to  the  prejudice  of 
the  other." 

A  coexecutor  is  not  liable  unless  it  appears  that  he  had  knowl- 
edge or  assented  to  the  acts  done,  or  had  notice  which  should  excite 
his  suspicion  and  put  him  on  inquiry.  A  wrong  done  or  a  duty 
omitted  must  lie  at  the  foundation  of  his  liability.  Sherman  v. 
Parish,  53  N.  Y.  483 ;  Adair  v.  Brimmer,  74  N.  Y.  639 ;  Ormiston 
V.  Olcott,  84  N.  Y.  339 ;  McCabe  v.  Fowler,  Id.  314 ;  Croft  v.  Wil- 
liams^  88  N.  Y.  389.     Many  other  cases  reiterate  this  rule. 
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In  Matter  of  Hoagland,  79  App.  Div.  66,  79  N.  Y.  Supp.  1080, 
Justice  Woodward  writing  the  decision  of  the  Appellate  Division 
of  this  Department,  applies  the  test,  as  to  the  exercise  of  ordinary 
care  and  prudence,  as  "whether  the  conduct  of  the  executor  has 
been  glided  by  good  faith,  reasonable  judgment,  and  an  intention 
to  fairly  and  fully  discharge  his  duty."  In  my  judgment  Mr.  Hal- 
stead's  administration  measures  up  to  this  standard,  and  that  all 
the  elements  of  liability,  i.  e.,  knowledge  of  the  wrongful  acts  or 
assent  to  them,  notice  which  should  have  aroused  his  suspicion,  a 
wrong  done,  or  a  duty  omitted  by  him,  are  not  established  in  this 
case.  Mr.  Halstead  does  not  come  within  the  rule  of  liability  laid 
down  in  cases  where  property  held  jointly  has  been  transferred  to 
the  sole  control  of  one  trustee. 

The  only  element  which  would  suggest  a  joint  holding  in  this 
case  is  the  rendering  of  a  joint  account,  and  this,  for  the  reasons 
previously  stated,  should  not  overcome  the  positive  proof  that  the 
holding  was  not  joint.  The  holding  of  the  securities  after  the  hir- 
ing of  the  safe  deposit  box  certainly  was  not  joint,  as  it  required  no 
act  of  Halstead  for  Wilkinson  to  reach  the  fund.  These  views  lead 
to  the  conclusion  that  Halstead  is  not  liable  for  the  default  of  his 
co-trustee. 

Decreed  accordingly. 


(44  Misc.  Rep.  192.) 

In  re  DAVID. 

(Madison  County  Court    June,  1904.) 

1.  HiOHWATCh- OoiocissioNEBS— Oath  of  Office. 

Highway  Law  (Laws  1890,  p.  1193,  c.  568),  f  84,  reqnirlnif  commlssfonen 
appointed  by  a  county  court  to  determine  the  necessity  of  a  highway  and 
assess  the  damages  to  take  the  constitutional  oath  of  office,  means  tbe 
oath  prescribed  by  Const,  art  13,  §  1,  requiring,  among  other  things,  an 
oath  to  support  the  Federal  and  State  Constitutions. 

2.  Same. 

Where  commissioners  appointed  under  Highway  Law  (Laws  1890,  p. 
1193,  c.  668),  §  84,  to  lay  out  a  highway,  fail  to  take  the  oath  required  by 
such  section,  the  proceedings  are  yoid. 

8.  Same— Assessment  of  Damages— Cost.    ' 

Highway  Law  (Laws  1890,  p.  1195,  c.  568),  f  92,  providing  that  on  as- 
sessment of  damages  by  highway  commissioners  the  assessment  shall  be 
paid  by  the  town,  applies  only  where  the  improvement  is  carried  out,  and 
where  the  proceedings  are  declared  void  an  owner  who  has  obtained  dam- 
ages from  the  commissioners  cannot  recover  costs  incurred  In  the  proceed- 
ing. 

4.  Same— Notice  to  Highway  Commissioner. 

Where  county  commissioners  appointed  to  determine  the  necessity  of  a 
highway  failed  to  give  the  town  highway  commissioner  personal  notice  of 
the  time  and  place  of  their  meeting,  as  required  by  Highway  Law  (Laws 
1890,  p.  1193,  c.  5C8),  §  85,  It  does  not  invalidate  the  proceedings  where  the 
notices  required  had  been  duly  posted. 

In  the  matter  of  the  application  of  S.  B.  David  to  lay  out  a  high- 
way in  the  town  of  Lebanon  and  for  the  assessment  of  damages 
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Application  by  E.  W.  Cushman  to  amend  an  order,  so  that  in  ad- 
dition to  the  allowances  therein  made  allowance  may  be  made  to 
him,  as  attorney  for  Sarah  M.  Morgan,  for  services  and  disburse- 
ments in  the  above-entitled  matter.    Denied. 

E.  W.  Cushman,  for  the  motion, 
M.  H.  Kiley,  for  S.  B.  David. 

Dayton  F.  Smith  (C.  A.  Hitchcock,  of  counsel),  for  Lewis  Close, 
commissioner  of  highways,  opposed. 

SMITH,  J.  By  the  decision  of  the  commissioners  appointed  to 
determine  as  to  the  necessity  of  the  highway  mentioned  in  the  pe- 
tition, and  to  assess  the  damages  by  reason  of  the  laying  out  of  such 
highway,  it  was  certified  and  determined  that  it  is  necessary  that 
the  highway  be  laid  out,  and  the  damages  were  assessed  as  follows : 
William  Blair,  $238.40 ;  Sarah  M.  Morgan,  $342.18 ;  Orril  Hayward, 
$301.50.  On  motion  to  confirm  the  decision  of  the  commissioners, 
the  supervisor  and  the  highway  commissioner  appeared  in  opposi- 
tion, and  on  the  18th  of  March,  1904,  an  order  was  made  by  this 
court,  vacating  and  setting  aside  the  decision  of  the  commissioners, 
and,  by  consent  of  the  supervisor  and  commissioner,  that  order  di- 
rected that  the  fees  of  the  commissioners  be  paid  by  the  town,  and 
also,  by  like  consent,  certain  allowances  were  made  to  M.  H.  Kiley, 
attorney  for  the  petitioner,  and  to  Dayton  F.  Smith,  for  himself 
and  for  the  counsel,  C.  A.  Hitchcock,  for  services  rendered  by  them ; 
the  allowance  to  Mr.  Kiley  being  for  services  as  attorney  for  the 
petitioner,  and  the  allowance  to  Mr.  Smith  being  for  services  ren- 
dered by  him  and  by  the  counsel,  Hitchcock,  in  opposing  the  con- 
firmation, and  in  proceedings  to  set  aside  the  decision  of  the  com- 
missioners. Section  84  of  the  Highway  Law  (Laws  1890,  p.  1193, 
c.  668),  provides  that  the  commissioners  shall  take  the  constitutional 
oath  of  office,  and  appoint  a  time  and  place  at  which  they  shall  all 
meet  to  hear  the  commissioners  of  highway  of  the  town  where  such 
highway  is  situated  and  others  interested  therein.  Section  85  of 
the  Highway  Law  provides  for  giving  notice  of  the  time  and  place 
of  the  hearing  by  posting  such  notice  for  at  least  eight  days  in 
three  public  places  of  the  town,  and  personally  serving  on  the  own- 
er and  occupants  of  the  land  through  which  the  proposed  highway 
is  to  run  a  notice  of  the  time  and  place  of  the  hearing  at  least  eight 
days  previous  to  the  hearing,  or  by  leaving  such  notice  at  the  resi- 
dence of  the  owners  and  occupants  with  a  person  of  mature  age. 
The  statute  does  not  require  personal  service  on  the  commissioner 
of  highways,  and  it  has  been  held  that  the  commissioner  has  no 
more  interest  than  any  other  taxpayer.  People  ex  rel,  D.,  L.  & 
W.  R.  Co.  V.  County  Court,  92  Hun,  13,  37  N.  Y.  Supp.  869. 

I  think  want  of  notice  to  the  highway  commissioner  did  not  in- 
validate the  proceedings.  The  only  notice  to  him  required  by  the 
statute  is  the  notice  given  by  posting  in  three  public  places.  The 
section  referred  to  requires  the  commissioners  to  take  the  constitu- 
tional oath  of  office.    That  is  the  first  thing  for  them  to  do,  and 
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the  validity  of  their  subsequent  proceedings  depends  upon  their  tak- 
ing that  oath,  and  thus  qualifying  themselves  as  commissioners. 
By  article  13,  §  1,  of  the  Constitution  of  this  state,  members  of  the 
Legislature  and  all  officers,  executive  and  judicial,  except  such  in- 
ferior officers  as  shall  be  by  law  exempted,  shall,  before  they  enter 
on  the  duties  of  their  respective  offices,  take  aud  subscribe  the  fol- 
lowing oath  or  affirmation : 

"I  do  solemnly  swear  (or  affirm)  that  I  will  support  the  Constitntion  of  the 
United  States  and  the  CJonstltutlon  of  the  State  of  New  York,  and  that  I  will 

faithfully  discharge  the  duties  of  the  office  of according  to  the  beet  of 

my  ability." 

An  addition  to  this  oath,  not  necessary  here  to  be  considered,  is 
required  of  officers  chosen  at  any  election.  By  the  same  article,  no 
other  oath,  declaration,  or  test  shall  be  required  as  a  qualification 
for  any  office  of  public  trust.  I  know  of  no  other  oath  of  office  de- 
scribed by  the  Constitution,  and  of  no  constitutional  oath  of  office 
except  the  one  quoted,  and  by  section  84  of  the  Highway  Law,  the 
commissioners  were  required  to  take  that  oath.  The  Legislature 
had  the  right  to  prescribe  the  nature  of  the  oath  of  office  to  be 
taken.  The  Legislature  could  have  limited  the  oath  of  office  which 
the  commissioners  should  take,  and  had  the  act  required  them  to 
have  taken  an  oath  simply  to  faithfully  discharge  their  duty,  there 
is  no  doubt  but  that  it  would  have  been  sufficient  and  valid;  but 
the  Legislature  has  seen  fit  to  require  the  commissioners  to  take 
this  constitutional  oath,  and  that  requirement  must  be  substantially 
complied  with.    The  statute  is  mandatory. 

The  article  in'  question  is  a  limitation  upon  the  qualifications  of 
officeholders  which  may  be  imposed  or  required  by  the  Legislature. 
It  is  an  exclusion  of  anvthing  in  the  nature  of  an  oath  except  the 
one  therein  set  forth.  People  ex  rel.  Bishop  v.  Palen,  74  Hun,  292; 
26  N.  Y.  Supp.  225.  In  Rogers  v.  Common  Council  of  BuflFalo,  123 
N.  Y.  173,  25  N.  E.  274,  9  L.  R.  A.  579,  the  court  held  that  a  statute 
by  which  an  applicant  for  appointment  to  a  position  in  a  public  of- 
fice is  made  to  show  his  fitness  therefor  does  hot  constitute  an  il- 
legal test,  within  the  meaning  of  this  section,  and  that  the  framers 
of  our  organic  law  never  intended  to  oppose  a  constitutional  barrier 
to  the  right  of  the  people,  through  their  Legislature,  to  enact  laws 
which  should  have  for  their  sole  object  the  possession  of  fit  and 
proper  qualifications  for  the  performance  of  the  duties  of  a  public 
office  on  the  part  of  him  who  desired  to  be  appointed  to  such  office. 
The  Legislature  had  the  right  to  prescribe  the  nature  of  the  oath 
to  be  taken,  and  the  requirement  must  be  substantially  complied 
with.  The  reason  why  the  Legislature  has  required  the  commis- 
sioners to  take  the  same  constitutional  oath  required  of  public  offi- 
cers may  not  be  apparent,  but  they  have  required  it,  as  they  had  the 
legal  right.  The  oath  taken  by  the  commissioners  is  substantially 
in  the  following  form : 

"I  do  solemnly  swear  that  I  will  faithfully  and  fairly  try  the  questions  and 
determine  the  issues  referred  and  submitted  to  me  as  such  commissioner,  and 
make  a  just  and  true  decision  and  certificate  thereof,  according  to  the  best  of 
my  understanding."    . 
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Substantial  compliance  with  the  form  prescribed  is  essential  to  the 
validity  of  the  oath,  and  if  a  material  part  of  the  oath  be  omitted,  it 
is  as  though  no  oath  had  been  taken.  23  Am.  &  Eng.  Encyc.  of  Law, 
360;  Matter  of  Executive  Communication,  14  Fla.  277;  Hoagland 
V.  Culvert,  20  N.  J.  Law,  387, 

Where  the  statute  requires  the  person  elected  or  appointed  to  oflSce, 
before  he  enters  upon  the  duties  of  his  office,  to  take  an  oath  to  faith- 
fully perform  the  duties  of  the  office,  compliance  therewith  is  a  condi- 
tion precedent  to  the  officer's  right  to  exercise  the  functions  of  the 
office.  23  Am.  &  Eng.  Encyc.  of  Law,  364,  and  cases  there  cited. 
The  same  rule  must  require  him  to  take  substantially  the  oath  pre- 
scribed. In  Shattuck  v.  Bascom,  106  N.  Y.  39,  12  N.  E.  283,  it  was 
held  that  where  the  form  of  oath  to  be  taken  by  assessors  is  prescribed, 
it  must  be  followed,  and  any  material  variation  therefrom  will  in- 
validate the  assessment.  It  will  be  observed  that  the  commissioners 
herein  did  not  take  the  constitutional  oath.  They  did  not  swear  or 
affirm  that  they  would  support  either  the  Constitution  of  the  United 
States  or  of  this  state;  hence  they  never  qualified,  and  all  their  subse- 
quent proceedings  were  unauthorized  and  of  no  force.  People  v.  Con- 
nor, 46  Barb.  336.  The  whole  town  had  an  interest  in  the  proposed 
highway,  and  had  a  right  to  require  that  the  proceedings  should  in  all 
material  respects  conform  to  the  requirements  of  the  statute,  which, 
in  effect,  declares  that  until  the  commissioners  take  the  oath  of  office 
required  by  the  law,  they  are  incompetent  to  do  any  other  act  as  com- 
missioners. It  was  an  act  necessary  to  give  them  jurisdiction  to  pro- 
ceed in  the  discharge  of  their  duty,  the  omission  of  which  rendered  all 
their  acts  coram  non  judice  and  void,  because  in  laying  out  highways 
they  act  under  a  special  and  statutory  authority;  and  it  must  appear 
upon  the  face  of  their  proceedings  or  by  proof  aliunde  that  they  acquire 
jurisdiction.    Miller  v.  Brown,  66  N.  Y.  383. 

On  motion  to  confirm  the  decision  of  the  commissioners,  this  court 
had  power  to  review  all  the  proceedings,  whether  such  proceedings 
related  to  the  merits  of  the  application  or  otherwise.  People  ex  rel. 
Hanford  v.  Thayer,  88  Hun,  136,  34  N.  Y.  Supp.  592;  Matter  of 
Lawton,  22  Misc.  Rep.  426,  60  N.  Y.  Supp.  408. 

The  objections  that  the  proceedings  are  invalid' may  be  made  by  the 
conmiissioner  of  highways  on  this  hearing.  People  ex  rel.  Smith  v. 
Allen,  37  App.  Div.  248,  55  N.  Y.  Supp.  1057 ;  Peopje  ex  rel.  Ottman 
V.  Commissioners,  27  Barb,  94. 

Other  objections  have  been  urged  by  the  counsel  for  the  commission-' 
er  of  highways,  but  from  the  view  I  take  of  the  commissioners  not  hav- 
ing taken  the  proper  oath  of  office,  I  do  not  deem  it  necessary  to  pass 
upon  those  objections.  It  follows  that  the  commissioners  could  not 
make  any  valid  award  to  the  landowner,  whose  counsel  now  asks  com- 
pensation. 

I  am  fully  persuaded  that  the  order  setting  aside  the  decision  of  the 
commissioners  was  warranted,  and  it  finally  determined  the  question 
of  the  necessity  of  the  proposed  highway,  and,  of  course,  Mrs.  Morgan 
cannot  recover  the  damages  awarded,  and  neither  does  she  lose  her 
lands.     Matter  of  De  Camp,  151  N.  Y.  657,  45  N.  E.  1039.    By  sec- 
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tion  92  of  the  Highway  Law  (Laws  1890,  p.  1195,  c.  668),  in  all  cases 
of  assessment  of  damages  by  commissioners  appointed  by  the  court, 
the  costs  thereof  shall  be  paid  by  the  town,  except  when  reassessment 
of  damages  shall  be  had  on  the  application  of  the  party  for  whom  the 
damages  were  assessed,  and  such  damages  shall  not  be  increased  on 
such  reassessment,  the  costs  shall  be  paid  by  the  party  applying  for  the 
reassessment.  As  the  commissioners  decided  that  the  road  was  neces- 
sary, and  assessed  damages  for  Mrs.  Morgan,  the  counsel  contends 
that  she  is  entitled  to  the  costs  incurred  by  her  in  this  proceeding. 
The  language  of  section  92,  that  in  case  of  assessment  of  damages  by 
commissioners  appointed  by  the  court,  the  costs  are  directed  to  be  paid 
by  the  town,  was  plainly  intended  that  in  case  the  propo^d  improve- 
ment should  be  carried  into  effect,  the  costs  and  expenses  occasioned 
by  it  should  be  defrayed  by  the  town.  It  means  in  case  there  is  a 
valid  assessment  of  damages;  it  has  no  application  to  a  case  where 
the  proposed  improvement  fails.  Matter  of  Miller,  9  App.  Div.  260, 
41  N.  Y.  Supp.  681.  Indeed,  it  has  been  held  that  the  statute  does  not 
confer  upon  the  highway  commissioner  power  to  employ  an  attor- 
ney upon  the  credit  of  the  town  in  a  proceeding  to  lay  out  a  highway. 
People  ex  rel.  Bevins  v.  Supervisors,  82  Hun,  298,  31  'N.  Y.  Supp.  248. 

There  is  some  force  in  tiie  suggestion  of  counsel  that,  inasmuch  as 
costs  were  allowed  to  the  counsel  for  the  petitioner  and  to  counsel  em- 
ployed to  oppose  the  confirmation  of  the  decision  of  the  commissioners 
and  to  set  aside  such  decision,  compensation  should  be  allowed  to  the 
counsel  employed  by  the  landowner ;  but  the  costs  thus  allowed  were, 
by  the  express  consent  of  the  supervisor,  the  town's  fiscal  crfficer,  and 
the  highway  commissioner,  allowed  in  open  court,  which  officers  object, 
or  at  least  do  not  consent,  to  costs  being  allowed  the  moving  party, 
and  the  court  must  now  determine  as  to  whether  such  costs  are  a  legal 
and  enforceable  claim  against  the  town,  and  from  the  examination 
of  that  question  I  am  led  to  the  conclusion  that  the  claimant  has  not  a 
claim  against  the  town  which  the  court  has  power  to  enforce ;  that  her 
only  remedy  is  with  the  town  auditing  board,  who  very  likely  would 
have  the  power  to  make  some  proper  allowance. 

The  motion  is,  therefore,  denied. 

Motion  denied. 
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(97  App.  Dly.  101.) 

CITT  OF  MT.  VERNON  y.  KENLON  et  aL 

(Supreme  Court,  Appellate  Diylslon,  Seoond  Department    September  29, 1904.) 

L  Municipal  Cobpobations — Offigbbs'  Bond — ^Validity — Statutes. 

Notwithstanding  the  uncertainty  as  to  the  requirements  of  the  charter 
of  the  city  of  Mount  Vernon  (Laws  1892,  p.  355,  c.  182),  regarding  the 
amount  of  bond  required  to  be  given  by  the  city's  receiver  of  taxes,  and 
the  time  necessary  for  It  to  be  given,  as  well  as  to  whether  the  failure  to 
give  the  required  security  within  a  certain  time  after  election  eflCects  a 
vacancy  in  the  office,  the  receiver's  bond,  which  Is  by  the  charter  declared 
a  Hen  on  the  real  estate  of  the  receiver  and  his  sureties  until  the  bond  Is 
canceled  and  discharged.  Is,  without  regard  to  Its  validity,  and  the  validity 
of  the  officers'  acts,  as  measured  by  the  charter,  enforceable  as  a  good 
statutory  bond,  under  the  Public  Officers  Law  (Laws  1892,  p.  1656,  c.  681), 
expressly  curing  defective  official  bonds,  and  making  the  acts  of  de  facto 
officers  of  the  same  validity  as  the  acts  of  officers  de  jure. 

2.  SAMB— CONSTITUTIONAMTT  OF  LAW — ESTOPPEL  TO  QUESTION. 

The  constitutionality  of  a  law  requiring  the  bond  of  an  officer  to  be  a 
lien  on  the  real  estate  of  the  officer  and  his  sureties  cannot  be  attacked 
by  persons  voluntarily  executing  such  bond. 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  the  city  of  Mount  Vernon  against  Andrew  M.  Kenlon 
and  others.  From  an  order  and  interlocutory  judgment  overrul- 
mg  demurrers  to  the  complaint,  defendants  appeal.     Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

Odell  D.  Tompkins,  for  appellants  Andrew  M.  Kenlon  et  al. 
Joseph  S.  Wood,  for  appellant  Amanda  Bussing. 
Isaac  N.  Mills,  for  respondent. 

HIRSCHBERG,  P.  J.  The  plaintiff  is  a  municipal  corporation, 
chartered  by  chapter  182,  p.  365,  of  the  Laws  of  1892.  The  defend- 
ant John  H.  Brett  was  elected  receiver  of  taxes  and  assessments, 
pursuant  to  the  provisions  of  the  charter,  on  May  16,  1898,  for 
the  term  of  two  years,  beginning  June  15th  following,  on  which 
day  he  entered  upon  the  discharge  of  the  duties  of  his  office.  He 
took  the  prescribed  oath  of  office  on  May  24th,  and  on  the  day 
when  he  entered  upon  the  discharge  of  his  duties  executed  his 
official  bond  in  the  penal  sum  of  $25,000,  which  amount  had  been 
previously  fixed  by  the  common  council,  conditioned  that  he  would 
faithfully  account  for  and  pay  over  all  moneys  received  by  him 
in  his  official  capacity.  The  bond  was  approved  by  the  common 
council  on  July  19th,  and  filed  with  the  city  clerk  on  July  27th. 
The  charter  provides  that  the  bond  of  the  receiver  of  taxes  and 
assessments  shall  be  a  Hen  upon  his  real  estate  and  that  of  his 
sureties  until  canceled  and  discharged.  The  complaint  alleges  a 
breach  in  the  condition  of  the  bond,  in  that  the  receiver  failed  to 
account  for  and  pay  over  the  moneys  received  by  him,  and  prays 
for  the  foreclosure  of  the  lien  of  the  bond  against  him  and  the 
defendants,  who  are  sureties  thereon,  and  against  other  defend- 
ants who  it  is  asserted  have  subsequent  interests  in  or  liens  upon 
the  real  estate  sought  to  be  affected. 
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The  demurrers,  in  so  far  as  it  is  necessary  to  consider  them 
upon  this  appeal,  assail  the  complaint  as  insufficient  in  the  state- 
ment of  a  cause  of  action.  The  contention  of  the  appellants  is 
that  it  appears  on  the  face  of  the  complaint  that  the  bond  does 
not  comply  with  the  provisions  of  the  charter,  and  therefore  is 
invalid  as  to  the  lien,  although  good  as  a  common-law  obHgation; 
and.  further  that  the  provision  creating  a  lien  is  unconstitutional 
and  void.  They  claim  that  the  amount  of  the  bond  is  in  excess  of 
that  which  is  prescribed  by  the  charter ;  that  it  was  executed  after 
the  time  designated  by  the  charter  for  that  purpose;  that  the  lapse 
of  time  had  rendered  the  receiver's  office  vacant;  that  he  is  ac- 
cordingly to  be  regarded  only  as  a  de  facto  official ;  and  that  a 
bond  executed  in  such  circumstances  can  only  be  enforced,  in  ac- 
cordance with  its  terms,  freed  from  the  lien,  which  can  only  exist 
upon  strict  compliance  with  the  requirements  of  the  enactment 
creating  it. 

The  provisions  of  the  charter  material  to  the  consideration  of 
the  questions  presented  are  as  follows : 

Section  15  (Laws  1892,  p.  359,  c.  182)  provides  that: 

"Every  person  elected  or  appointed  to  any  office  under  this  act,  before  en- 
tering upon  the  same,  shaH  take  the  oath  prescribed  in  article  twelve  of  the 
Constitution  of  this  state,  and  file  the  same  with  the  city  clerk.  •  ^  * 
Every  person  so  elected  or  appointed  who  neglects,  for  fifteen  days  after  his 
election  or  appointment,  to  give  the  bond  or  security  required  by  law,  or  by 
the  common  council  under  this  act,  or  to  take  and  file  said  oath  of  office,  shall 
be  deemed  to  have  declined  the  office,  and  it  shall  be  vacant" 

It  is  further  provided  by  section  30  (page  361)  that: 

"If  any  officer  who  shall  be  required  by  any  of  the  provisions  of  this  act  or 
by  any  ordinance  of  the  common  council  to  execute  any  bond  before  or  after 
entering  upon  the  duties  of  his  office,  shall  fall  to  execute  the  same  in  the 
manner  prescribed  by  this  act,  or  by  any  such  ordinance  within  ten  days  after 
he  shall  have  been  duly  notified  so  to  do,  the  common  council  may  declare  his 
office  vacant,  and  proceed  to  cause  the  same  to  be  filled  in  the  maimer  pro- 
vided in  this  act  in  cases  of  vacancies  In  offices." 

Section  27  (page  360)  provides  as  follows: 

"The  receiver  of  taxes  and  assessments  shall  hold  office  for  two  years.  Be- 
fore entering  upon  the  duties  of  his  office  he  shall  enter  into  a  bond  to  the 
city  of  Mount  Vernon  in  such  penal  sum  as  shall  be  fixed  by  the  common 
council,  but  which  shall  not  be  less  than  twenty  thousand  dollars,  which  bond 
must  be  approved  by  the  common  council  and  filed  in  the  office  of  the  cltr 
clerk." 

By  section  44  it  is  further  provided  that: 

"The  receiver  of  taxes  and  assessments  within  fifteen  days  after  his  elec- 
tion, shall  make  and  execute  as  such  a  bond  to  the  city  of  Mount  Vernon,  with 
sufficient  sureties,  who  shall  be  freeholders  within  and  residents  of  the  city, 
in  a  penal  sum  of  twenty  thousand  dollars,  conditioned  for  the  faithfal  dis- 
charge of  his  duties,  and  that  he  will  account  for  and  pay  over  all  moneys  re- 
ceived by  him  as  such  receiver,  which  bond  must  be  approved  by  the  conunon 
council  and  filed  with  the  city  clerk  before  he  enters  upon  the  duties  of  his 
office.  Such  bond  shall  be  a  lien  upon  the  real  estate  of  the  said  receiver  and 
his  respective  sureties,  until  canceled  and  discharged." 

In  the  view  which  I  take  of  the  case,  it  is  unnecessary  to  at- 
tempt  to   reconcile   the   apparently   conflicting  provisions  of  the 
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charter  quoted.  It  may  be  assumed  without,  however,  so  deciding, 
that  the  penalty  of  the  bond  in  question  could  only  lawfully  be 
fixed  in  the  sum  of  $20,000;  that  the  receiver  of  taxes  and  as- 
sessments is  required  to  execute  the  bond  within  15  days  after  his 
election,  pursuant  to  section  44,  p.  366,  instead  of  having,  as  is 
claimed  under  section  27,  the  period  preceding  entry  upon  the 
duties  of  the  office  for  that  purpose ;  and  that  the  vacancy  in  office, 
declared  by  section  15,  becomes  immediately  effective  upon  failure 
to  give  the  required  security  within  the  15  days  after  election,  with- 
out action  upon  the  part  of  the  common  council,  pursuant  to  the 
provisions  of  section  30.  Nevertheless  the  bond  when  given  must 
be  regarded  as  a  good  and  valid  statutory  bond,  under  the  pro- 
visions contained  in  the  Public  Officers  Law  (chapter  681,  p.  1656, 
Laws  1892),  which  seem  to  have  been  designed  for  the  express 
purpose  of  accomplishing  that  result. 

By  section  15  of  that  act  (Laws  1892,  p.  359,  c.  182),  as  amended, 
it  is  provided  that,  if  a  public  officer  shall  enter  on  the  perform- 
ance of  the  duties  of  his  office  without  taking  the  oath  of  office 
or  filing  the  undertaking  required  by  law,  "his  acts  as  such  offi- 
cer, so  performed,  shall  be  as  valid  and  of  as  full  force  and  effect 
as  if  such  oath  had  been  duly  taken  and  filed,  and  as  if  such  undertaking 
had  been  duly  executed  and  filed,  notwithstanding  the  provisions  of  any 
general  or  special  law  declaring  any  such  office  vacant. ' 

By  section  11  of  the  act  it  is  provided  that : 

"The  sum  specified  in  an  official  undertaking  shall  be  the  sum  for  which 
such  undertaking  shall  be  required  by  or  in  pursuance  of  law  to  be  given. 
If  no  sum,  or  a  different  sum  from  that  required  by  Or  In  pursuance  of  law, 
be  specified  in  the  undertaking,  it  shall  be  deemed  to  be  an  undertaking  for 
the  amount  so  required.  If  no  sum  be  required  by  or  in  pursuance  of  law  to 
be  so  specified,  and  a  sum  be  specified  in  tiie  undertaking,  the  sum  so  specified 
shall  not  limit  the  liability  of  the  sureties  therein.  ♦  ♦  ♦  The  faili;re  to 
execute  an  official  undertaking  in  the  form  or  by  the  number  of  sureties  re- 
quired by  or  in  pursuance  of  law,  or  of  a  surety  thereto  to  make  an  affidavit 
required  by  or  in  pursuance  of  law,  or  in  the  form  so  required,  or  the  omission 
from  such  an  undertaking  of  the  approval  required  by  or  in  pursuance  of  law,- 
shall  not  affect  the  liability  of  the  sureties  therein." 

And  by  section  12  of  the  act  (Laws  1892,  p.  1660,  c.  681)  it  is  fur- 
ther provided  that : 

"If  a  public  officer  required  to  give  an  official  undertaking,  enters  upon  the 
discharge  of  any  of  his  official  duties  before  giving  such  undertaking,  the  sure- 
ties upon  his  undertaking  subsequently  given  for  or  during  his  official  term 
shall  be  liable  for  all  his  acts  and  defaults  done  or  suffered  and  for  all  moneys 
and  property  received  during  such  term  prior  to  the  execution  of  such  under- 
taking." 

It  seems  clear  to  me  that  the  design  and  effect  of  these  provi- 
sions are  to  measure  the  liability  of  the  sureties,  not  by  the  lan- 
guage of  the  obligation  assumed  by  them,  but  by  the  requirements 
of  the  statutes  under  which  the  obligation  may  be  required,  and 
in  conformity  with  which  it  purports  to  have  been  given ;  in  other 
words,  the  obligation  is  to  be  regarded  as  that  of  the  statute,  and 
not  of  the  common  law.  The  acts  of  the  de  facto  official  are  to  be 
in  all  respects  not  only  as  valid,  but  of  the  same  force  and  effect 
as  those  of  an  officer  de  jure,  and  the  liability  of  the  sureties  upon 
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an  official  bond  or  undertaking  required  by  law  is  not  to  be  af- 
fected in  any  degree  by  any  failure,  irregularity,  or  omission  either 
as  to  time,  form,  amount,  execution,  or  approval.  Assuming  the 
provision  of  the  plaintiff's  charter  creating  a  lien  upon  the  real 
estate  of  the  officer  and  of  his  bondsmen  to  be  a  valid  one,  the 
subjection  to  such  lien  would  seem  to  be  a  part  of  the  liability  in- 
curred. It  was  said  in  Village  of  Olean  v.  King,  116  N.  Y.  355,  362, 
22  N.  E.  559 :  "The  sureties  must  be  deemed  to  have  executed  the 
bond  with  knowledge  of,  and  to  have  contracted  with  reference 
to,  this  provision  of  the  charter."  The  subjection  to  such  lien  hav- 
ing, therefore,  been  voluntarily  assumed,  the  many  cased;-  cited  by 
the  appellants  have  no  application,  wherein  incumbrances  upon 
property  were  sought  to  be  created  by  others  without  the  consent 
of  the  owners,  and  wherein,  of  course,  it  was  held  that  the  strictest 
compliance  with  every  statutory  provision  was  an  essential  pre- 
requisite. 

It  cannot  be  held  upon  this  appeal,  if  at  all,  that  the  provision 
of  the  charter  creating  a  lien  offended  any  constitutional  right. 
The  doctrine  of  "due  process  of  law"  certainly  cannot  be  invoked 
on  behalf  of  those  who  have  voluntarily  executed  the  bond,  and  the 
subsequent  incumbrancers  may  be  bound  in  this  instance  by  ac- 
tual notice  of  the  plaintiff's  lien;  assuming  that  constructive  no- 
tice by  the  filing  in  a  public  office  of  the  document  creating  a  lien, 
which  has  long  been  a  settled  and  approved  practice,  is  to  be 
deemed  insufficient.  The  date  when  the  lien  became  effective,  and 
its  amount  and  ter;-itorial  scope  and  effect,  are  not  now  before 
the  court,  although  it  is  conceded  by  the  respondent  that  the  lien 
cannot  be  lawfully  extended  so  as  to  take  effect  beyond  the  city 
limits.  But  whatever  may  be  the  ultimate  decision  upon  the  con- 
stitutional question,  it  must  be  assumed  that  the  claims  of  the 
defendants,  other  than  the  principal  and  his  sureties  on  the  bond, 
are  subordinate  to  the  lien  of  the  plaintiff,  as  alleged  in  the  com- 
plaint, until  the  facts  shall  have  been  fully  disclosed  upon  a  triaL 

The  order  and  interlocutory  judgment  should  be  affirmed. 

Interlocutory  Judgment  aflSrmed,  with  costs.    All  concur. 


(44  Misc.  Rep.  318.) 

TUTTLB  V.  FIRST  NAT.  BANK  OF  PATERSON  et  al. 

(Supreme  Court,  Special  Term,  New  York  Ck>iinty.    July,  1904.) 

L  Teitst  BsTATiB— Purchase  from  Lite  Tenawt— Rights  Acquibed. 

Testator  created  by  his  wiH  in  1857  a  testamentary  trust  to  sell  his  real 
estate  and  inyest  and  reinvest  the  proceeds  in  bank  stock,  and  to  pay  to 
one  of  his  three  daughters  one-third  of  the  income  during  her  life,  with 
provisions  as  to  the  disposal  of  her  share  on  her  death.  The  trustee  pur- 
chased, in  1884,  stock  in  a  domestic  bank,  thereby  acquiring  in  aU  its  as- 
sets an  interest  in  proportion  to  the  stock  held  by  him.  Through  a  subse- 
quent trustee  the  life  interest  of  the  life  tenant  was  acquired  by  a  foreign 
bank,  and  in  1903,  on  the  liquidation  of  the  domestic  bank  and  redemption 
of  the  stock,  the  trustee  received  a  fund  representiug  his  interest  Held, 
when  the  fund  became  available  for  distribution  the  foreign  bank  was  Dot 
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entitled  to  the  wbole  of  it,  but  only  pro  rata  to  the  undivided  profit  earned 
between  1884  and  1903,  and  to  the  income  of  the  remainder  of  the  fund 
during  the  life  of  the  life  tenant 

Action  by  Seth  M.  Tuttle,  substituted  trustee  under  deed  of  William 
H.  Imlay  to  Chester  Adams,  against  the  First  National  Bank  of  Pater- 
son,  N.  J.,  and  others,  for  an  accounting.    Judgment  for  plaintiff. 

Wells  &  Snedeker,  for  plaintiff. 

Van  Ingen,  Seibert  &  Paddock,  for  defendant  First  National  Bank 
of  Paterson. 

SCOTT,  J.  This  is  an  action  for  an  accounting  by  the  plaintiff, 
Seth  M.  Tuttle,  as  substituted  trustee,  concerning  a  fund  of  $4,676,  be- 
ing the  distributive  share  set  apart  upon  the  dissolution  of  the  National 
Broadway  Bank  for  61  shares  of  stock  in  the  bank  standing  in  his 
name  as  trustee,  and  to  determine  tfie  respective  rights  of  the  parties 
herein  to  such  fund. 

The  trust  under  consideration  was  created  in  1867  by  a  deed  from 
William  H.  Imlay  to  Chester  Adams,  both  of  the  city  of  Hartford, 
Conn.,  the  subject-matter  of  which  was  originally  certain  lands  in  the 
state  of  Michigan.  By  the  terms  of  the  trust  the  trustee  was  directed 
to  sell  the  lands  and  invest  the  proceeds  "in  good  bank  stocks  in  his 
own  name  as  trustee,  and  to  sell  said  stocks  and  invest  the  proceeds 
thereof  in  other  good  bank  stocks  in  his  own  name  as  trustee,  from  time 
to  time,  and  as  often  as  said  trustee  may  deem  best,"  and  to  pay  over 
"the  rents,  issues,  dividends,  income,  and  profits  of  said  lands  and 
stocks,  and  all  investments  and  reinvestments  of  the  proceeds  of  the  sale 
thereof,"  to  the  three  daughters  of  the  creator  of  the  trust,  Georgiana, 
Isabella,  and  Alice,  for  their  lives,  with  directions  for  the  disposition 
of  the  principal  upon  the  death  of  each.  Georgiana  is  the  only  daughter 
now  living,  and  is  a  party  to  this  action.  Out  of  the  proceeds  of  the 
sale  of  the  Michigan  lands  George  M.  Bartholomew,  the  successor 
trustee  to  Chester  Adams,  purchased  in  1884  the  61  shares  of  stock  in 
the  national  bank  above  referred  to.  Bartholomew  afterward  resigned 
as  trustee,  and  thereupon  Philo  P.  Hotchkiss,  the  husband  of  the  defend- 
ant Georgiana  I.  Hotchkiss,  was  appointed  his  successor  by  an  order  of 
the  Supreme  Court  of  New  York,  entered  in  Kings  county.  In  the 
course  of  the  administration  of  the  trust  by  Hotchkiss  he  pledged  the 
stock  in  the  National  Broadway  Bank  with  this  defendant  the  First 
National  Bank  of  Paterson  as  security  for  a  loan  made  by  it  for  the 
benefit  of  a  business  carried  on  by  his  wife,  the  defendant  Georgiana 
I.  Hotchkiss.  In  a  suit  heretofore  brought  by  the  First  National 
Bank  of  Paterson  against  the  National  Broadway  Bank  and  the  plain- 
tiff herein  to  acquire  title  to  this  stock  the  Court  of  Appeals  decided  that 
this  defendant  had  lawfully  acquired  the  life  interest  of  Georgiana  I. 
Hotchkiss  in  the  same.  The  opinion  of  the  court  is  reported  in  156 
N.  Y.  469,  61  N.  E.  398,  42  L.  R.  A.  139.  A  reference  to  this  decision 
renders  unnecessary  a  more  detailed  statement  of  the  facts  out  of  which 
such  suit  arose.  In  April,  1903,  the  National  Broadway  Bank  went 
into  dissolution  under  the  laws  of  the  United  States,  and  thereupon  sold 
all  its  assets  to  the  Mercantile  National  Bank,  and  went  out  of  business. 
At  the  time  of  going  into  liquidation  the  National  Broadway  Bank  had 
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a  considerable  amount  of  surplus  and  undivided  profits  which  it  had 
accumulated  for  a  period  prior  to  its  dissolution.  To  the  fund  of 
$4,575  received  by  the  plaintiff  trustee  upon  such  dissolution  this  de- 
fendant the  First  National  Bank  of  Paterson  now  makes  claim  to  a 
portion  thereof  equal  to  a  pro  rata  share  of  the  surplus  and  undivided 
profits  which  had  accumulated  up  to  the  time  of  the  bank's  dissolution. 
The  plaintiff,  on  his  part,  insists  that  the  whole  proceeds  of  the  re- 
demption of  the  stock  should  be  paid  to  him.  The  decision  of  the  Court 
of  Appeals  above  referred  to  amounted  to  a  determination  that  the  de- 
fendant bank  had  become  vested  with  the  whole  of  Georgiana  Hotchkiss' 
interest  in  the  stock.  That  the  judgjnent  only  ordered  the  dividends 
thereafter  declared  to  be  paid  over  to  the  bank  did  not  lessen  the  effect 
of  this  adjudication.  The  only  practical  question  then  before  the 
court  was  as  to  the  application  of  future  dividends,  but  the  decision 
applies  equally  to  profits  earned  upon  the  investment  of  the  trust  fund, 
although  accumulated  by  the  Broadway  Bank,  and  not  declared  by  way 
of  dividends.  The  question  to  be  decided,  then,  is  as  to  how  much  of 
the  money  paid  for  the  shares  upon  liquidation  belonged  to  Georgiana 
Hotchkiss.  In  determining  this  question  I  do  not  deem  the  price  at 
which  the  shares  were  purchased  as  material,  and,  indeed,  the  evidence 
upon  that  point  is  far  from  precise.  Properly  speaking,  the  shares  of 
stock  were  not  in  themselves  property,  but  were  merely  evidence  of  the 
interest  or  ownership  of  the  holder  in  the  assets  of  the  bank.  Thus, 
when  the  trustee  purchased  the  61  shares  of  Broadway  National  Bank 
stock,  he  thereby  acquired  a  property  interest  in  that  proportion  of  the 
property  and  assets  of  the  bank  which  was  represented  by  the  shares 
bought.  It  was  shown  by  a  report  made  by  the  officers  of  the  bank  in 
compliance  with  the  national  banking  act  that  on  December  20,  1884, 
the  assets  of  the  bank  consisted  of  $1,000,000  surplus  and  $518,876.26 
of  undivided  profits.  In  investing  the  trust  fund  in  the  bank  stodc  the 
trustee  acquired  therefor  a  proportionate  interest  in  and  ownership  of 
this  capital,  surplus,  and  undivided  profits,*  and  these  taken  together 
constituted  the  available  working  capital  which  was  thereafter  to  earn 
profits  and  resultant  dividends.  From  the  time  of  the  investment  Mrs. 
Hotchkiss  was  entitled  to  receive  all  of  the  earnings  or  profits  realized 
upon  the  capital,  but  was  entitled  to  receive  no  part  of  the  principal. 
The  Broadway  Bank  has  made  considerable  profit  since  1884,  a  por- 
tion of  which  has  been  declared  as  dividends.  These  the  defendant 
bank  has  received.  It  appears,  however,  that  at  the  time  of  its  liquida- 
tion, while  the  capital  and  surplus  of  the  Broadway  Bank  had  remained 
as  they  had  been  in  1884,  the  undivided  profits  had  increased  by 
$383,510.40.  This  sum  represents,  as  accurately  as  may  be  determined 
from  the  evidence,  the  earnings  and  profits  of  the  bank  accumulated 
since  the  trustee  purchased  the  stock,  in  addition  to  the  earnings  and 
profits  which  had  been  distributed  in  dividends.  The  proportion  of 
these  increased  but  undistributed  earnings  which  was  represented  by 
61  shares  of  stock  belonged  to  Mrs.  Hotchkiss,  and  while  she,  or  her 
assignee,  could  not  actually  receive  these  profits  before  liquidation,  the 
amount  is  now  available.  Matter  of  Rogers,  161  N.  Y.  108,  55  N.  E. 
393.  The  claim  of  the  defendant  bank  to  the  whole  sum  representing 
capital  and  surplus  is  untenable,  because  to  allow  it  would  be  to  turn 
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over  to  it  a  considerable  portion  of  the  capital  of  the  trust  fund,  for, 
as  has  been  said,  the  purchase  of  the  shares  in  188i  amounted  to  an 
investment  in  the  assets  and  property  of  the  bank  as  they  then  were, 
whether  called  capital,  surplus,  or  undivided  profits.  The  sole  right 
of  the  life  tenant  was  to  the  profits  derived  from  that  investment,  and 
those  profits  are  represented  by  the  increase  in  the  undivided  profits, 
in  addition  to  the  dividends  declared  and  paid.  The  amount  of  the  in- 
creased profits  belonging  to  the  life  tenant  should  be  estimated  from  the 
date  of  the  purchase  by  the  trustee,  rather  than  from  the  date  that  the 
defendant  bank  acquired  the  life  tenants'  interest,  because  at  the  time 
of  such  acquisition  the  profits  earned  by  the  investment  since  the  date 
of  the  purchase  by  the  trustee  belonged  to  the  life  tenant.  A  computa- 
tion shows  that  the  undivided  profits  earned  and  accumulated  from  the 
time  the  trustee  purchased  the  stock  down  to  the  time  of  the  liquidation 
amounted  to  $9.5877  per  share,  or  $584.45  for  the  61  shares  held  b) 
the  trustee.  The  defendant  bank,  as  successor  in  interest  of  Georgiana 
Hotchkiss,  is  therefore  entitled  to  receive  this  sum  out  of  the  amount 
paid  to  the  trustee  upon  the  liquidation  of  the  Broadway  Bank  and  the 
retirement  of  its  share  stock.  Whatever  remains  in  the  trustee's  hands 
should  be  reinvested  in  good  bank  stock,  as  the  creator  of  the  trust 
directed,  and  the  income  or  dividends  realized  thereon  should  be  paid 
to  the  First  National  Bank  of  Paterson  during  Mrs.  Hotchkiss'  life- 
time. The  trustee  is,  I  think,  entitled  only  to  commissions  upon  so 
much  as  is  paid  over  to  the  defendant  bank  under  the  decree  to  be  en- 
tered in  this  action.  The  dividends  declared  and  heretofore  paid  did 
not  pass  through  his  hands,  but  were  paid  directly  to  the  Paterson  Bank 
by  the  Broadway  Bank.  It  appears  that  there  was  a  real  and  irrecon- 
cilable difference  between  the  parties  as  to  how  the  money  should  be 
divided.  Neither  has  substantiated  its  entire  claim.  The  plaintiff  and 
the  defendant  bank  should  have  their  taxable  costs,  and  the  plaintiff 
should  have  in  addition  an  extra  allowance  of  $176,  and  the  defendant 
bank  an  extra  allowance  of  $25 ;  the  costs  and  allowances  to  be  paid 
out  of  the  fund  now  in  court,  the  sum  to  be  retained  by  the  trustee,  and 
that  to  be  paid  to  the  defendant  bank  being  thereby  diminished  pro 
rata. 
Judgment  accordingly. 


(97  App.  Dlv.  218.) 

PARR  V.  LODER. 

(Supreme  CJotirt,  AppeHate  Division,  Second  Department.    September  29,  1904.) 

1.  WiTHHOLDINQ  PaPEBS— LARCENY— INTENT. 

A  commission  to  take  testimony  of  plaintiff's  wife,  to  be  used  in  a  cause 
In  another  state,  having  been  issued  to  defendant,  an  attorney  previously 
unknown  to  plaintiff,  defendant  left  the  papers  in  plaintiff's  possession  for 
several  days  before  executing  the  commission,  and  then  went  to  plaintiff's 
bouse  to  execute  the  same.  While  the  commission  lay  on  the  table,  filled 
out,  signed,  and  probably  sworn  to,  plaintiff  took  it  in  his  possession,  stat- 
ing that  he  desired  to  submit  It  to  his  attorney,  and  that  be  would  there- 
upon return  It  to  defendant,  but  refused  defendant's  demand  to  return  the 
commission  to  him  forthwith.  Held,  that  such  withholding  of  the  com- 
mission did  not  constitute  larceny. 
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2.  Malicious  Prosecution— Advice  of  Magistbate. 

Where,  In  an  action  for  malicious  prosecution  arising  out  of  an  unsnc- 
cessful  prosecution  for  larceny  of  certain  papers,  the  question  of  probable 
cause  was  for  the  court,  it  was  no  defense  that  defendant  properly  and 
fully  stated  the  case  to  a  magistrate^  and  that  the  magistrate  thereupon 
Issued  the  warrant 

8.  Same— Conclusion  of  Evidence— Prejudice. 

Where,  in  an  action  for  malicious  prosecution^  plaintiff  had  prevlonsly 
read  in  evidence  the  entire  official  record  of  such  prosecution,  which  showed 
the  decision  of  the  court  in  the  manner  and  form  required  by  Code  Or. 
Proc.  §  207,  the  exclusion  of  the  decision  of  the  judge  in  dtsoharging  the 
plaintiff  in  such  prosecution  was  without  prejudice. 

Appeal  from  Trial  Term,  Westchester  County. 

Action  by  Benjamin  Parr  against  Noah  Loder,  Jr.  From  a  judg- 
ment in  favor  of  plaintiff,  and  from  an  order  denying  defendant's 
motion  for  a  new  trial  on  the  minutes,  he  appeals.      Affirmed. 

See  82  N.  Y.  Supp.  1040. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD,  JENKS,  and  HOOKER,  JJ. 

John  F.  Brennan,  for  appellant. 
Ralph  E.  Prime,  Jr.,  for  respondent. 

JENKS,  J.  The  defendant  appeals  from  a  Judgment  against 
him  for  a  malicious  prosecution.  He  charged  the  plaintiff  with 
the  larceny  of  a  commission  issued  to  the  defendant  out  of  a  court  of 
Tennessee  to  take  testimony.  I  think  that  the  court  did  not  err 
in  charging  that  there  was  no  larceny,  and  that  there  was  not  prob- 
able cause.  The  defendant  left  these  papers,  before  the  commis- 
sion was  executed,  in  the  keeping  of  the  plaintiff  for  several  days; 
then  went  to  the  plaintiff's  country  house  to  execute  the  commis- 
sion. While  the  commission  lay  upon  the  table,  filled  out,  signed, 
and  probably  sworn  to,  the  plaintiff  took  it  into  his  possession,  and 
thereafter  refused  the  defendant's  demand  that  the  commission  be 
returned  to  him  forthwith.  The  plaintiff  is  a  merchant  of  many 
years'  standing  in  the  city  of  New  York,  and  the  defendant  is  a 
lawyer.  The  defendant  was  insistent  that  the  commission  be  re- 
turned to  him,  because,  he  says,  of  the  formal  instructions  of  his 
commission  that  he  must  certify  that  the  depositions  were  returned 
without  either  being  out  of  his  possession  or  altered  after  they 
were  taken.  The  commission  was  issued  in  a  suit  wherein  the 
plaintiff's  wife  was  plaintiff.  The  reasons  given  by  the  plaintiff 
were  not  fanciful  or  far-fetched.  It  is  entirely  natural  that  such 
a  witness,  whose  wife  was  the  plaintiff  in  that  suit,  should  desire 
to  consult  with  counsel  before  committing  the  written  testimony 
of  his  wife  and  himself  to  the  court  of  a  foreign  state  through  a 
commissioner  who  theretofore  was  a  stranger  to  him.  I  cannot 
see  that  a  man  of  ordinary  prudence  and  caution  would  have  been 
justified  in  the  belief  that  at  this  time  the  plaintiff  intended  to  de- 
prive the  defendant  of  this  paper  permanently,  or,  in  other  words, 
to  steal  it.    If  he  could  not  so  believe,  but  rather  that  the  plaintiff 

U  2.  See  Malicious  Prosecution,  vol.  33,  Cent.  Dig.  (  45. 
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then  intended  to  keep  it  temporarily,  and  to  return  it  to  him,  then 
there  was  no  larceny.  2  Bishop  on  Criminal  Law,  §  841;  Whart* 
Am.  Cr.  Law  (4th  Ed.)  §  1868;  Regina  v.  Trebilcock,  7  Cox,  Cr. 
Gas.  408 ;  Regina  v.  Holloway,  3  Cox,  Cr.  Cas.  241 ;  State  v.  South, 
28  N.  J.  Law,  28,  74  Am.  Dec.  250 ;  Archbold,  PI.  &  Ev.  in  Criminal 
Cases  (19th  Ed.)  358.  In  Regina  v.  Trebilcock,  supra.  Lord  Camp- 
bell, C.  J.,  says : 

•*If  at  the  time  of  the  asportation  his  [the  offender's]  intention  Is  to  make 
a  mere  temporary  use  of  the  chattels  taken,  so  that  the  domlnus  should  again 
have  the  use  of  them  afterwards,  that  is  a  trespass,  but  not  a  felony .** 

Sir  James  Stephen,  in  his  history  of  the  Criminal  Law  of  Eng- 
land (volume  3,  p.  132),  says : 

"To  this  day  It  Is  a  part  of  the  law  of  this  country,  as  settled  by  very  modern 
cases,  that  the  motives  which  lead  a  man  to  commit  a  theft  are  immaterial, 
and  that  the  definition  of  the  offense  includes  an  intention  to  deprive  the  owner 
of  his  property  permanently." 

In  Regina  v.  Bailey,  12  Cox,  Cr.  Cas.  129,  the  prisoner  was  in- 
dicted under  a  statute  that  provided  that  "whosoever  shall  steal 
or  shall,  for  any  fraudulent  purpose,  take  *  *  *  from  any  per- 
son having  the  lawful  custody  thereof  *  *  *  any  part  of  any 
record,  writ,  return,  panel,  process,  etc.,  shall  be  guilty  of  a  felony." 
The  first  count  charged  a  stealing  of  a  certain  warrant  of  execu- 
tion. A  bailiff  had  the  legal  custody  of  the  warrant  against  the 
prisoner,  which  the  latter  took  away  forcibly  and  kept.  Lush,  J., 
stated  the  case,  and  the  court,  per  Cockburn,  C.  J.,  decided  that 
the  first  count  could  not  be  sustained,  saying  that  evidently  it  was 
the  prisoner's  idea  that,  if  he  could  get  the  warrant  from  the  offi- 
cer, he  would  thus  deprive  him  of  his  authority,  and  rid  himself 
of  the  execution;  but  that  the  act  was  not  done  lucri  causa,  and 
that  there  was  no  felony.  That  an  intention  to  restore  is  neither 
ground  of  defense  nor  of  mitigation,  if  restoration  does  not  precede 
the  complaint  to  a  magistrate  (section  549,  Pen.  Code),  does  not 
help  the  defendant  on  the  question  of  larceny.  The  statute  reads, 
"The  fact  that  the  defendant  intended  to  restore  the  property 
stolen  or  embezzled,"  etc.,  and  it  therefore  presumes  that  the  prop- 
erty had  at  some  prior  point  of  time  been  stolen  and  embezzled: 
that  is,  necessarily  there  must  have  been  an  intent,  whether  fast 
or  fleeting,  to  deprive  the  owner  of  his  property  permanently. 
This  section  is  rather  a  declaration  than  a  departure  in  the  criminal 
law.  Wharton's  Am.  Cr.  Law  (4th  Ed.)  §  1772 ;  2  Bishop  on  Cr. 
Law,  §  796.  Probable  cause  is  a  question  for  the  court  when  the 
facts  are  undisputed  and  admit  of  but  one  inference.  Hazzard  v. 
Flury,  120  N.  Y.  223,  24  N.  E.  194;  Fagnan  v.  Knox,  66  N.  Y.  525; 
Wass  V.  Stephens,  128  N.  Y.  123,  28  N.  E.  21 ;  Scott  v.  Dennett 
Surpassing  Coffee,  61  App.  Div.  321,  64  N.  Y.  Supp.  1016.  The 
versions  of  the  parties  vary,  but  not  as  to  the  principal  features 
of  the  interview,  out  of  which  came  the  charge  of  larceny,  and 
particularly  not  as  to  the  statement  of  the  plaintiff  that  character- 
ized his  taking,  namely,  that  it  was  for  the  purpose  of  submission 
to  his  attorney,  and  that  he  would  thereupon  return  the  paper 
to  the  defendant. 
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The  defendant  insists  that  he  is  not  responsible,  because  he 
stated  the  case  to  a  magistrate,  who  thereupon  issued  the  warrant ; 
or,  in  other  words,  he  is  responsible  for  the  truth  of  his  statements 
to  the  magistrate,  but  not  for  the  legal  conclusions  of  that  offi- 
cial therefrom — citing  Thaule  v.  Krekeler,  81  N.  Y.  428 ;  Anderson 
V.  How,  116  N.  Y.  336,  22  N.  E.  695.  Since  the  decision  in  Haz- 
zard  V.  Flury,  supra,  I  understand  the  rule  to  be  that  advice  of 
counsel,  and  the  like,  is  not  a  complete  defense.  In  this  case, 
where  the  question  of  probable  cause  was  for  the  court,  the  advice 
of  counsel  or  of  magistrate  is  of  no  importance  on  that  question. 
So  far  as  it  bears  on  malice,  the  evidence  was  before  the  jury,  and 
the  learned  court  submitted  that  question  to  it. 

The  learned  counsel  for  the  appellant  insists  that  the  court  erred 
in  excluding  the  decision  of  the  judge  in  discharging  the  plaintiff. 
The  questions  excluded  were  whether  on  that  proceeding  the  com- 
mission was  directed  to  be  returned,  and  whether  such  direction 
was  not  part  of  the  decision.  But  theretofore  the  plaintiff  had 
read  in  evidence  the  entire  official  record,  which  showed  the  de- 
cision in  the  manner  and  form  required  by  law  (section  207,  Code 
Cr.  Proc). 

The  judgment  and  order  should -be  affirmed,  with  costs.  All 
concur. 


(97  App.  Div.  131.) 

In  re  WEEKS. 

(Supreme  CJourt,  Appellate  Division,  Second  Department.    July  28.  1901) 

1.  Towns— Board  op  Auditors— Action— Rbconsidebation. 

Where  a  board  of  town  auditors  entered  an  order  disallowing  a  claim 
against  the  town,  the  board,  being  the  same,  had  power  to  reconsider  its 
action  at  a  subsequent  meeting. 

2.  Certiorari— Claims— Proceedings. 

Where  certiorari  was  issued  to  review  proceedings  of  a  town  board  on 
an  application  for  the  audit  of  relator's  claim  against  the  town,  proceed- 
ings of  the  board,  taken  subsequent  to  the  date  of  the  issue  and  aerrice 
of  the  writ,  could  not  be  considered  as  within  the  return. 
3*  Same— FINA.L  Action— Moor  Questions. 

Where,  after  the  issuance  of  certiorari  to  review  the  disallowaDce  of 
relator's  claim  against  a  town  by  the  board  of  town  auditors,  the  board 
elected  to  reconsider  the  claim  on  a  corrected  bill,  and  set  aside  its 
former  action,  such  action  became  a  mere  moot  question,  which  would  not 
be  reviewed. 

Certiorari  on  the  application  of  Luther  H.  Weeks  to  review  pro- 
ceedings by  the  board  of  town  auditors  of  the  town  of  Hempstead. 
Writ  dismissed.  " 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT, 
WOODWARD,  JENKS,  and  HOOKER,  JJ. 

Fred  Ingraham,  for  petitioner. 
George  Wallace,  for  relator. 

JENKS,  J.  This  is  certiorari  to  review  proceedings,  decisions, 
and  actions  of  a  board  of  town  auditors  upon  a  claim.    The  return 
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shows  that  on  December  2,  1903,  this  claim  was  taken  up  for  con- 
sideration, and  that  with  the  facts  and  matters  before  it,  "above 
referred  to,  the  board  did  not  regard  the  information  sufficient  to 
warrant  them  in  deciding  that  the  amount  of  bill  presented  was 
a  proper  charge  against  the  town  of  Hempstead,  and  that  the  bill 
was  disallowed."  But  the  return  also  shows  that  "subsequently, 
after  being  advised  by  counsel,  and  thinking  that  possibly  the 
relator  should  have  had  further  opportunity  to  present  any  facts  or 
evidence  in  relation  to  his  claim,  on  the  21st  day  of  December,  1903, 
the  board  reconsidered  its  action  in  disallowing  the  claim,  and 
adjourned  to  December  24,  in  the  afternoon,  to  give  the  relator 
opportunity  to  appear." 

I  think  it  quite  clear  that  this  board,  being  the  same,  had  the 
power  to  reconsider  the  action  of  December  2,  1903.  People  v. 
Stocking,  60  Barb.  673,  683 ;  cited  in  Osterhoudt  v.  Rigney,  98  N. 
Y.  222,  234 ;  People  ex  rel.  Hotchkiss  v.  Supervisors,  65  N.  Y.  222  ; 
Adams  v.  Town  of  Wheatfield,  46  App.  Div.  466,  61  N.  Y.  Supp. 
738.  The  return  also  states  that  the  board  met  on  the  24th  day 
of  December,  1903,  and  decided  to  consider  the  claim  upon  a  cor- 
rected bill  on  December  28,  1903,  and  that  on  that  day  it  met  and 
took  action  thereon.  We  cannot,  however,  regard  as  within  the 
return  any  proceedings  subsequent  to  December  11,  1903,  the  day 
of  the  issue  and  the  service  of  this  writ.  6  Cyc.  805,  citing  Com- 
missioners' Court  of  Lowndes  County  v.  Hearne,  59  Ala.  371 ;  Bee 
V.  Seaman,  36  W.  Va.  381,  15  S.  E.  173.  Nevertheless,  we  are  ap- 
prised that  the  only  action  which  can  be  brought  up  by  this  writ 
is  not  in  any  sense  the  final  action  of  the  board  upon  this  claim, 
but  that  such  action  was  supplanted  by  the  subsequent  proceedings 
indicated.  The  action  of  December  2,  1903,  then,  presents  but  a 
moot  question,  and  one  that  neither  deserves  nor  requires  consid- 
eration, while  the  subsequent  and  final  action  of  the  board  cannot 
be  brought  up  by  the  present  writ  for  the  reasons  stated.  We  are 
constrained  to  dismiss  this  writ,  without  costs  and  without  preju- 
dice. 

The  writ  should  be  dismissed,  without  costs.    All  concur. 


(44  Misc.  Rep.  812.) 

CONDIT  V.  GOODWIN  et  al. 

(Supreme  Court,  Special  Term,  New  York  County.    July,  1904.) 

1.  FiXTUBES— MOBTGAOOB  AND  MOBTOAOEE. 

Where  gas  fixtures  are  placed  on  mortgaged  real  estate  at  the  request 
of  the  mortgagor,  the  mortgagee  in  an  action  to  foreclose  acquires  no  lien 
thereon,  and  no  right,  title,  or  interest  therein. 

2.  Same— Heating  Plant— Conditional  Sale. 

Where  the  mortgagor  places  a  steam-heating  plant  and  a  hot-water 
plant  in  the  mortgaged  premises  under  a  written  agreement  with  the 
vendor,  filed  with  the  register  of  the  city  of  New  York,  providing  that  the 
materials  furnished  should  remain  the  property  of  the  vendor  until  full 
payment,  the  plants  remain  personalty  on  which  the  mortgagee  has  no  lien. 

1 1.  See  Fixtures,  vol.  23,  Cent  Dig.  §|  36,  42. 
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S.  Mortgage  Fobeclosuse— Pasties. 

In  an  action  to  foreclose  a  mortgage,  conditional  vendees  of  personalty 
situated  thereon^  claiming  absolute  ownership  thereof,  are  not  proper  par- 
ties to  foreclosure  proceedings. 

Action  1^  William  L.  Condit  against  Thomas  S.  Goodwin  and  others 
to  foreclose  a  mortgage.     Complaint  dismissed  as  to  certain  defendants- 
James,  Schell  &  Elkus,  for  plaintiff. 
Abrams  &  Lasky,  for  defendants. 

GILDERSLEEVE,  J.  This  is  an  action  to  foreclose  a  first  mort- 
gage executed  in  1888  on  real  property  for  the  nonpayment  of  the 
principal  sum  of  the  mortgage,  as  well  as  the  failure  of  the  mortgagors 
to  pay  the  interest  and  taxes,  and  to  sell  the  mortgaged  property  accord- 
ing to  law,  free  from  any  prior  liens  thereon.  The  defendant  the  Reedy 
Elevator  Company  has  answered,  claiming  title  to  an  elevator  and  ap- 
purtenances alleged  to  have  been  installed  in  the  building  by  it  under  a 
conditional  bill  of  sale  dated  October  31,  1902,  on  which,  as  it  further 
alleges,  $1,000  of  the  purchase  price  are  still  unpaid.  The  defendant 
Kirk  answers,  setting  up  a  lien  for  $1,435.95  for  steam  fittings  under 
an  alleged  conditional  bill  of  sale  filed  on  December  2,  1902.  The  de- 
fendants Baldenger  and  Kupfurman  answer,  setting  up  a  lien  on  gas 
fixtures  amounting  to  $822.74,  under  an  alleged  conditional  bill  of  sale 
dated  February  20,  1903. 

There  is  practically  no  dispute  as  to  the  facts  of  this  case.  The  main 
question  of  law  raised  by  the  facts,  aside  from  the  claim  that  the  an- 
swering defendants  are  not  necessary  or  proper  parties  to  this  action, 
is  this:  Do  machinery,  materials,  and  appurtenances  supplied  under 
the  aforesaid  contracts  retain  the  character  of  chattels,  or  have  they 
become  fixtures,  and  a  part  of  the  realty  covered  by  the  mortgage,  that 
must  be  sold  under  the  decree  herein  ?  The  gas  fixtures  are  personalty, 
and  not  realty,  and  the  plaintiff,  by  virtue  of  his  mortgage,  has  ac- 
quired no  lien  thereon,  and  no  title  or  interest  therein.  Had  there  been 
no  conditional  sale  of  these  gas  fixtures,  they  are  not  of  such  character 
and  so  annexed  to  the  realty  as  to  merge  in  the  freehold.  They  are  not 
of  a  permanent  nature,  and  essential  to  the  use  for  which  the  realty  is 
appropriated.  The  defendant  the  Reedy  Elevator  Company  completed 
the  installation  of  an  elevator  in  the  premises  in  question  on  March 
31,  1903.  The  contract  provides  that  the  title  and  possession  of  the 
elevator  shall  remain  in  the  Reedy  Elevator  Company  until  the  final 
payment  shall  have  been  made.  The  terms  of  payment  are  as  follows  : 
Four  hundred  dollars  in  cash  when  the  steel  girders  and  overhead  beams 
are  in  place ;  $1,000  in  cash  when  the  electric  engine  is  on  foundation 
and  car  in  place  in  hatchway;  $1,000  in  a  promissory  note  payable 
90  days  after  the  completion  of  the  contract.  One  thousand  four  hun- 
dred dollars  have  been  paid,  but  the  $1,000  note  given  in  accordance 
with  the  terms  of  the  contract  as  the  third  and  last  payment  has  not 
been  paid.  I  am  of  the  opinion  that  this  elevator  and  its  appurtenances 
must  be  regarded  as  fixtures,  or  as  annexations  to  the  realty.  As  to  this 
defendant,  the  question  of  the  validity  of  the  agreement  between  it 
and  the  owners  of  the  premises,  by  which  it  was  sought  to  impress 
upon  these  fixtures  the  character  of  chattels  and  establish  a  lien  superi- 
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or  to  the  Hen  of  the  mortgage  under  foreclosure,  does  not  arise,  for  the 
reason  that  the  evidence  shows  that  the  contract  between  the  owners 
and  this  defendant  has  been  fully  carried  out  and  performed,  and  that 
the  title  to  the  elevator  and  its  appurtenances  passed  to  the  owners  of 
the  equity  of  redemption  of  the  premises,  and  became  subject  to  all 
mortgages  thereon.  The.  defendant  Kirk  installed  in  the  building  the 
steam-heating  apparatus  and  the  hot-water  generating  plant.  The 
contract  was  entered  into  on  November  17, 1902,  and  contained  a  clause 
providing  that  all  materials  placed  in  the  building  should  remain  the 
property  of  the  defendant  Kirk  until  the  same  had  been  fully  paid  for  in 
cash.  Kirk  has  not  been  paid  in  cash,  and  there  is  now  due  and  owing 
to  him  the  sum  of  $1,434.95,  with  interest  from  April  1,  1903.  It  is 
his  claim  that  he  is  not  a  necessary  or  a  proper  party  to  the  action ;  that 
the  apparatus  installed  by  him  are  chattels,  of  which  he  is  the  owner 
and  entitled  to  the  possession,  or  the  balance  unpaid  on  account  thereof. 
The  contract 'was  duly  filed  in  the  office  of  the  register,  and  it  is  the 
claim  of  said  Kirk  that  by  force  of  the  statute  applicable  hereto  and  of 
the  undisputed  facts  herein  the  said  apparatus  are  chattels  belonging 
to  him.  I  think  the  Kirk  contract  was  a  valid  agreement  between  him 
and  the  owners  of  the  premises,  and  that  by  reason  thereof,  although 
the  mortgagee  was  not  a  party  to  the  contract  under  the  facts  herein 
appearing,  the  property  supplied  by  Kirk,  of  the  character  above  men- 
tioned, has  retained  its  character  as  personal  property.  Duntz  v. 
Granger  Brew.  Co.,  41  Misc.  Rep.  177,  83  N.  Y.  Supp.  957 ;  Tiflft  v. 
Horton,  53  N.  Y..  377,  13  Am.  Rep.  637 ;  Sisson  v.  Hibbard,  75  N.  Y. 
642 ;  Kerby  v.  Clapp,  15  App.  Div.  37,  44  N.  Y.  Supp.  1121 ;  New  York 
Investment  Co.  v.  Cosgrove,  47  App.  Div.  35,  62  N.  Y.  Supp.  372.  As 
to  all  of  the  defendants  above  mentioned,  although  I  have  briefly  dis- 
cussed their  claims,  I  am  of  the  opinion  that  they  are  not  necessary 
or  proper  parties  to  the  action.  At  the  most,  their  claims  are  collateral, 
and  interest  the  plaintiff  indirectly.  Their  answers  set  up  no  defense 
to  the  action  brought  by  the  plaintiflf.  They  assert  a  priority  over  the 
plaintiff's  mortgage.  Whatever  the  merits  of  the  claims  of  these  may 
be,  it  cannot  be  said  that,  under  the  circumstances  of  this  case,  they  can 
be  paid  the  balance  due  them,  respectively,  out  of  the  proceeds  of  the 
sale  of  the  realty.  These  defendants  urge  that,  by  virtue  of  the  terms  of 
the  conditional  agreements  under  which  they  placed  in  the  premises  the 
various  kinds  of  property  they  still  are  the  owners  of  the  same,  and 
hold  the  title  thereto.  They  object  to  the  sale  of  the  particular  prop- 
erty they  claim  for  the  reason  that  it  never  has  attained  the  character 
of  realty,  and  that  the  plaintiff,  as  mortgagee,  under  his  mortgage, 
never  acquired  any  interest  therein.  The  ownership  of  personal  prop- 
erty and  claims  to  priority  over  the  plaintiff's  mortgage  cannot  be 
properly  determined  in  a  foreclosure  action.  Defendorf  v.  Defendorf, 
42  App.  Div.  166,  69  N.  Y.  Supp.  163.  These  questions  belong  to  ac- 
tions respecting  personal  property,  and  the  law  provides  ample  pro- 
vision therefor.  The  alleged  rights  of  these  defendants,  as  by  them  as- 
serted, are  not  subject  to  the  mortgage,  but  superior  thereto,  and  prior 
to  all  other  liens.  They  are  not  necessary  or  proper  parties  to  the 
foreclosure,  and  as  to  all  of  them  the  complaint  must  be  dismissed. 
Coming,  v.  Smith,  6  N.  Y.  82 ;  Lewis  v.  Smith,  9  N.  Y.  513,  61  Am. 
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Dec.  706;  Industrial  Bank  v.  Goldman,  76  N.  Y.  127;  Gardner  v. 
Lansing,  28  Hun,  413.  The  three  defendants  above  named  may  each 
have  a  bill  of  costs,  to  be  taxed  by  the  clerk  and  paid  by  the  plaintiff. 
The  plaintiff  may  have  taxable  costs  and  an  additional  allowance  of 
$2,000. 

Ordered  accordingly. 


(44  Misc.  Rep.  149.) 

PEOPLE  ex  rel.  REYNOLDS  v.  WARDEN  OF  CITY  PRISON  et  al. 

(Supreme  Ckmrt,  Trial  Term,  New  York  County.    June,  1904.) 

1.  Habeas  Corpus— Review. 

On  habeas  corpus  on  a  commitment  In  the  nature  of  a  final  Judgment, 
the  evidence  on  the  trial  cannot  be  reviewed,  nor  the  errors  committed 
corrected. 

2.  Same.  s 

On  a  writ  of  habeas  corpus  on  a  commitment  in  the  nature  of  a  final 
judgment,  the  only  question  is  whether  the  magistrate  had  jurisdiction 
of  the  offense,  of  the  person,  and  to  pronounce  the  judgment  rendered. 

3.  Certiorari— Questions  Reviewed. 

On  a  writ  of  certiorari  to  a  magistrate  on  a  commitment  in  the  nature 
of  a  final  judgment,  the  only  question  is  that  of  jurisdiction. 

4   Disorderly  Conduct— Police  Magistrate— Jurisdiction. 

Consolidation  Act,  Laws  1882,  p.  366,  c.  410,  S§  1458,  1461,  providing 
that  every  person  in  the  city  shall  be  deemed  guilty  of  disorderly  conduct 
who  shall  in  any  thoroughfare  or  public  place  commit  any  of  the  certain 
named  offenses,  among  which  Is  street  walking,  are  still  in  force;  and 
a  police  magistrate  of  New  York  has  jurisdiction  summarily  to  convict  the 
offender,  and,  under  Laws  1901,  pp.  298,  301,  c.  466,  being  sections  707. 
711  of  the  Revised  Charter,  compel  such  person  to  give  surety  for  good 
behavior,  and,  on  failure  so  to  do,  commit  her  to  the  city  prison  for 
transfer  to  the  workhouse  for  not  longer  than  six  months. 

Application  by  the  people,  on  the  relation  of  Margaret  Reynolds, 
for  a  writ  of  habeas  corpus  to  the  warden  of  the  city  prison  and  a  writ 
of  certiorari  to  John  B.  Mayo,  magistrate.     Writs  dismissed. 

Cohen  Brothers,  for  relator. 

Wm.  Travers  Jerome,  Dist.  Atty.,  for  respondent. 

CLARKE,  J.  To  the  writ  of  habeas  corpus  the  warden  has  re- 
turned that  he  holds  relator  by  virtue  of  a  commitment  of  a  city 
magistrate  which  recites  that : 

"Margaret  Reynolds,  who  stands  charged  before  me  on  oath  of  Nicholas  P. 
Sussilo  with  having  been,  on  the  4th  day  of  June,  1904,  at  the  city  of  New 
York,  in  the  county  of  New  York,  guilty  of  such  disorderly  conduct  as  in  my 
opinion  tends  to  a  breach  of  the  peace,  and  having  been  informed  of  her  rights 
under  the  law,  being  thereof  duly  convicted  before  me  upon  competent  testi- 
mony, s|ie  was  ordered  to  find  surety  in  the  sum  of  $300  for  her  g(K)d  behavior 
for  the  term  of  three  months ;  and,  having  neglected  forthwith  to  find  surety, 
these  are  to  command  you  ♦  ♦  ♦  to  receive  into  your  custody  and  safely 
keep  in  the  said  city  prison,  pending  transfer  to  the  workhouse,  and  you,  the 
said  superintendent  pursuant  to  the  provisions  of  sections  707,  711  of  the 

K  2.  See  Habeas  Corpus,  vol.  25,  Cent.  Dig.  §  81. 
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Greater  New  York  Charter  (Laws  1001,  pp.  298,  301,  c.  466),  are  required  safely 
to  keep  the  body  of  the  said  Margaret  Reynolds  until  she  shall  find  surety  as 
aforesaid,  or  be  thence  delivered  by  due  course  of  law.  But  such  imprison- 
ment shall  not  exceed  the  term  of  three  months." 

To  the  writ  of  certiorari  addressed  to  the  magistrate  has  been 
returned  the  affidavit  of  said  Nicholas  P.  Sussilo,  of  the  Fifteenth 
Precinct  police,  upon  which  she  was  held  for  trial,  which  sets  forth : 

"That  Margaret  Reynolds,  now  here,  is  a  prostitute  and  nightwalker,  and 
that  she  was  on  the  night  of  the  4th  day  of  June,  1904,  in  the  city  and  county 
of  New  York,  loitering  in  Fourth  avenue,  that  being  a  public  thoroughfare 
and  public  place,  soliciting  and  importuning  men  passing  in  and  along  said 
thoroughfare  or  place  for  the  purpose  of  prostitution,  to  the  great  annoyance 
of  the  people  of  the  state  of  New  York  residing  in  the  neighborhood  and  passing 
thereby,  and  in  violation  of  the  statute  in  such  case  made  and  provided,  and 
did  then  and  there  stop  and  solicit  deponent  for  such  purpose,  at  the  hour  of 
9 :10  o'clock  p.  m.*' 

Neither  the  writ  of  habeas  corpus  nor  this  writ  of  certiorari,  up- 
on a  commitment  in  the  nature  of  a  final  judgment,  acts  as  a  writ 
of  review  or  appeal.  Under  neither  writ  is  the  evidence  to  be  re- 
viewed, nor  errors  on  the  trial  to  be  corrected.  The  proper  way  to 
accomplish  such  a  result  is  by  way  of  appeal.  People  ex  rel.  Taylor 
V.  Forbes,  143  N.  Y.  219,  38  N.  E.  303 ;  People  ex  rel.  Bungart  v. 
Wells,  67  App.  Div.  140,  68  N.  Y.  Supp.  59 ;  People  ex  rel.  Danziger 
V.  P.  E.  House  of  Mercy,  128  N.  Y.  180,  28  N.  E.  473— all  cited  with 
approval  in  People  ex  rel.  Smith  v.  Van  de  Carr,  86  App.  Div.  9,  83 
N.  Y.  Supp.  245.  On  these  writs  we  are  confined  to  the  considera- 
tion of  whether  the  magistrate  had  jurisdiction  of  the  offense,  of  the 
person  and  to  pronounce  the  judgment  imposed.  The  learned  Ap- 
pellate Division  in  the  Second  Department,  in  People  ex  rel.  Frank 
V.  Davis,  80  App.  Div.  448,  80  N.  Y.  Supp.  872,  held  that  sections 
.1458  and  1461  of  the  Consolidation  Act  (Laws  1882,  p.  366,  c.  410), 
were  still  in  force,  providing  that : 

,  "Every  person  In  said  city  and  county  shall  be  deemed  guilty  of  disorderly 
conduct  that  tends  to  a  breach  of  the  peace,  who  shall  In  any  thoroughfare  or 
public  place  ♦  •  •  commit  any  of  the  following  offenses:  •  ♦  •  (2) 
Every  common  prostitute  or  nightwalker  loitering  or  being  In  any  thorough- 
fare or  public  place  for  the  purpose  of  prostitution  or  solicitation  to  the  an- 
noyance of  the  inhabitants  or  passers-by." 

It  was  further  held  that  the  magistrate  could  require  the  party 
against  whom  such  conduct  might  be  proved  to  give  sufficient  sure- 
ty for  his  or  her  good  behavior  for  any  term  not  exceeding  twelve 
months.  That  case  also  held  that  the  offenses  so  enumerated  did 
not  reach  the  dignity  of  misdemeanors  under  the  common  law,  and 
were  properly  within  the  jurisdiction  of  the  magistrates;  that  it 
was  competent  for  the  Legislature  to  define  such  a  minor  offense, 
•and  to  give  jurisdiction  over  it  to  the  police  magistrate,  with  the 
power  of  summary  conviction ;  and  that  said  magistrates  had  juris- 
diction under  section  707  et  seq.  of  the  Greater  New  York  Charter 
(Laws  1901,  p.  298,  c.  466)  to  compel  the  giving  of  peace  bonds  and 
the  imposing  of  fines  not  exceeding  $10  on  conviction.  Consolida- 
tion Act,  Laws  1882,  p.  366,  c.  410,  §§  1461,  1662. 
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The  same  provisions  were  considered  by  the  learned  Appellate 
Division  of  this  department,  in  People  ex  rel.  Smith  v.  Van  de  Carr, 
86  App.  Div.  9,  83  N.  Y.  Supp.  245,  which  held : 

"It  clearly  appears,  and  Is  uncontroverted,  that  the  city  magistrates  have 
Jurisdiction  over  the  offenses  specified  in  this  section,  and  section  1458,  (}on8oli< 
dation  Act,  has  been  continued  in  force.  *  *  *  In  the  case  at  bar  the  magis^ 
trate  had  jurisdiction  to  try  offenses  designated  as  disorderly  conduct  tending 
to  a  breach  of  the  peace,  under  section  1458  of  the  Consolidation  Act,  and  the 
warrant  of  commitment  recites  the  Jurisdictional  facts,  and  the  return  to  the 
writ  of  habeas  corpus  presenting  the  commitment  was  not  traversed.  It  there- 
fore appeared  that 'the  conviction  was  authorized,  that  a  warrant  of  commit- 
ment was  duly  issued,  and  that  the  relator  was  legally  in  the  custody  of  the 
warden  of  the  city  prison." 

The  case  then  goes  on  to  consider  the  return  to  the  writ  of  cer- 
tiorari, which  consisted  of  the  deposition  of  the  officer  in  all  essen- 
tial particulars  similar  to  the  case  at  bar.    The  court  said : 

"All  that  was  essential  to  the  Jurisdiction  of  the  magistrate  Is  that  the  re- 
lator was  arraigned  before  him  and  apprised  of  the  nature  of  the  offense  witb 
which  he  was  charged  and  for  which  he  was  to  be  tried,  and  afforded  an  op- 
portunity to  defend,  and  was  then  duly  tried  thereon.  Thus,  if  we  should 
treat  the  return  to  the  writ  of  habeas  corpus  as  traversed,  and  the  return  to 
the  writ  of  certiorari  as  the  evidence  adduced  on  the  hearing  thereon,  still  It 
appears  that  the  magistrate  had  Jurisdiction  of  the  offense  of  the  relator,  had 
authority  to  try  him  and  impose  the  sentence,  and  there  was  some  evidence 
tending  to  show  guilt,  so  that  within  all  the  authorities  the  writs  should  have 
been  dismissed." 

I  have  taken  the  pains  to  quote  at  length  from  these  controlling 
opinions,  in  the  hope  that  in  calling  them  again  to  the  attention 
of  the  bar  the  court  may  be  relieved  of  much  unnecessary  work 
which  has  recently  been  put  upon  it  in  re-examining  questions 
which  seem  to  have  been  definitely  settled.  The  court  is  required 
to  issue  the  writ  when  prayed,  but  such  proceedings  ought  not  to  be 
instituted  when  there  are  no  merits.  Writs  dismissed,  and  prisoner 
remanded. 

Writs  dismissed,  and  prisoner  remanded. 


PEOPLE  ex  rel.  BAKER  y.  MORGAN,  Supervisor,  et  aL 
(Supreme  Court,  Appellate  Division,  Third  Department.    September  20,  1904.) 

1.  MuNiciFAi.  CoBPOBATioNs— Condemnation  of  Land— Damages— Patmkht— 

Mandamus— Pabty  Plaintiff. 

Where  awards  of  damages  in  taking  lands  for  a  road  are  several  and  in- 
dependent, one  of  the  persons  to  whom  damages  have  been  awarded  can- 
not bring  mandamus  on  behalf  of  himself  and  the  others  against  the  town 
auditors  to  compel  the  auditing  of  the  claims,  where  there  is  nothing  to 
show  that  any  of  the  claimants  except  the  relator  have  asked  for  the 
payment  of  the  awards,  or  that  they  desire  the  same  audita  and  paid 
by  the  town. 

2.  Same— Obdeb  of  Coubt— Modification— Appeal. 

Where  one  of  several  landowners  in  a  town  instituted  mandamus  agaipst 
the  town  auditors  to  compel  the  auditing  of  bis  claim  for  damages  for 
appropriation  of  land  by  the  town  for  a  public  road,  including  in  bis 
request  the  amount  of  the  awards  to  each  of  the  other  persons  to  whom 
damages  were  awarded,  claiming  only  that  the  audit  of  such  awards  was 
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a  public  duty,  and  on  appeal  did  not  ask  au  amendment  of  an  order  pro- 
cured by  him  so  as  to  require  the  audit  and  collection  of  his  claim  only, 
the  question  of  his  right  to  such  relief  will  not  be  reviewed. 

Appeal  from  Special  Term,  Warren  County. 

Application  by  the  people  on  the  relation  of  Samuel  D.  Baker,  against 
John  J.  Morgan,  supervisor,  and  others,  for  mandamus.  From  an 
order  granting  the  writ,,  defendants  appeal.     Reversed. 

In  March,  1899,  Samuel  D.  Baker,  the  relator,  and  another  made  an  appli- 
cation for  the  appointment  of  commissioners  to  determine  the  necessity  of  a 
proposed  new  highway  in  the  town  of  Ft.  Edward,  in  said  county.  The  said 
commissioners  were  appointed,  and  filed  their  decision  determining  that  said 
proposed  highway  was  necessary,  and  damages  were  assessed  to  the  several 
landowners  as  follows :  To  Samuel  D.  Baker,  $225 ;  to  Mrs.  Hannah  Streeter, 
Clayton  M.  Streeter,  Albert  Streeter,  and  Edward  J.  Stewart,  $150 ;  to  James 
Dixon,  $200 ;  and  to  James  R.  McPadden,  $500.  The  decision  of  the  commis- 
sioners was,  upon  motion,  duly  confirmed  by  the  County  Court  of  Washington 
county,  and  upon  appeal  by  the  Appellate  Division  (69  N.  Y.  Supp.  1128)  and 
by  the  Court  of  Appeals  (65  N.  E.  1100).  On  the  12th  day  of  November,  1903, 
after  the  affirmance  of  the  said  decision  by  the  Court  of  Appeals,  the  board 
of  town  auditors  met  for  the  purpose  of  auditing  claims  against  the  town,  and 
among  other  claims  they  audited  the  claim  for  costs  allowed  in  said  proceed- 
ings, and  a  resolution  was  then  passed  by  said  town  auditors  as  follows :  "Re- 
solved, that  the  matter  of  auditing  the  bills  for  land  damages  in  the  Baker 
and  Doig  road  case,  namely,  Samuel  D.  Baker,  $225,  James  Dixon,  $200, 
Hannah  Streeter,  $150,  be  deferred  until  the  next  meeting  of  the  board,  and 
that  the  town  clerk  and  supervisor  be  a  committee  to  ascertain  the  rights  of 
the  town  of  Ft.  Edward  as  to  titles  and  deeds  of  the  property  in  question. 
Resolved,  that  inasmuch  as  this  board  has  been  informed  that  the  matter  is 
to  be  further  litigated  or  settled,  and  that  some  of  the  award  is  not  asked  for, 
that  the  matter  be  laid  on  the  table  for  further  consideration  until  settled  by 
the  parties."'  Thereupon  the  relator,  one  of  the  persons  to  whom  land  dam- 
ages were  awarded,  made  this  application  for  a  writ  of  mandamus  directing 
and  commanding  the  town  auditors  to  assemble  together,  and  to  audit  and 
allow  said  claims  for  damages  so  awarded  and  assessed  by  said  commissioners 
to  said  Samuel  D.  Baker,  Mrs.  Hannah  Streeter,  Clayton  M.  Streeter,  Albert 
Streeter,  and  Edward  J.  Stewart,  James  Dixon,  and  James  R.  McFadden,  and 
to  place  the  amount  thereof  upon  the  town  abstract  of  said  town  of  Ft.  Ed- 
ward, and  levy  and  collect  the  same  in  said  town  of  Ft.  Edward.  On  the  mo- 
tion for  said  writ  of  mandamus  it  appeared  that  litigation  was  still  pending 
relating  to  said  road,  and  that  said  road  had  not  been  graded  or  taken  from 
the  possession  of  the  original  owners  thereof,  and  that  an  application  was  pend- 
ing for  the  discontinuance  of  said  road.  Among  other  things,  it  also  appeared 
that  said  McFadden  expressly  declined  to  present  a  claim  for  audit  to  the 
'  defendants,  and  it  was  also  claimed  that  there  were  mortgage  liens  upon  por- 
tions of  the  real  estate  over  which  said  road  is  laid,  and  that  said  Mrs.  Hannah 
Streeter,  Clayton  M.  Streeter,  Albert  Streeter,  and  Edward  J.  Streeter  had 
sold  their  Interests  in  said  award,  and  it  was  further  claimed  that  the  court 
had  no  Jurisdiction  to  lay  out  said  road.  The  application  for  mandamus  was 
granted  as  asked.  Thereafter  a  motion  was  made  to  set  aside  the  order  and 
for  a  resettlement  of  the  same.  The  order  was  in  some  details  resettled,  but 
the  motion,  so  far  as  it  asked  to  set  aside  the  order,  was  denied. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHESTER, 
and  HOUGHTON,  JJ. 

Edgar  Hull  (Lewis  E.  Carr,  of  counsel),  for  appellant. 

John  B.  Conway  (Fred  A.  Bratt,  of  counsel),  for  respondents. 

CHASE,  J.    The  payment  of  the  awards  for  land  damages  to  the 
several  persons  over  whose  lands  the  road  is  laid  out  is  not  a  matter 
of  public  interest.     The  relator  describes  himself  as  a  freeholder  and 
89  N.Y.S.— «3 
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taxpayer  in  said  town,  but  as  such  he  has  no  interest  in  compelling 
the  payment  of  such  awards.  If  one  or  more  of  the  persons  to  whom 
damages  have  been  awarded  refuse  to  receive  the  same,  or  release  to 
the  town  all  claim  therefor,  it  is  manifestly  to  the  interest  of  the  tax- 
payers that  the  amount  of  such  awards  shall  not  be  collected  by  tax. 
The  award  of  damages  is  several ;  each  award  is  independent  of  every 
other  award.  Where  awards  for  damages  sustained  by  the  laying  out 
of  a  road  across  the  respective  lands  of  the  claimants  are  several  and 
independent,  and  not  joint,  the  claimants  cannot  join  in  a  proceeding 
to  compel  the  payment  of  the  damages  by  mandamus.  Ency.  of  Plead- 
ing &  Practice,  vol.  15,  p.  646 ;  High  on  Extraordinary  Remedies,  §§ 
434-439.  The  awards  of  damages  for  laying  out  the  road  in  question 
being  several,  the  relator  has  no  interest  in  favor  of  the  pa)rment  of  the 
awards  other  than  his  own.  One  of  the  persons  to  whom  damages 
were  awarded  expressly  repudiates  any  connection  with  the  effort  to 
have  the  same  included  in  the  town  abstract  for  collection  and  payment, 
and  there  is  nothing  before  us  to  show  that  any  of  the  claimants  other 
than  the  relator  have  asked  for  the  payment  of  their  awards,  respec- 
tively, or  that  they  desired  the  same  audited  and  paid  by  the  town.  As- 
suming that  it  is  made  the  duty  of  the  town  auditors  to  audit  the  sev- 
eral awards  and  include  the  same  in  the  town  abstract  for  collection 
and  payment,  such  duty  is  for  the  benefit  of  the  persons  severally  to 
whom  the  awards  for  damages  are  made. 

The  appellants  insist  that  5ie  first  order  appealed  from,  which  order 
expressly  provides  for  the  audit  of  the  amount  of  the  award  to  each 
of  the  persons  to  whom  damages  were  awarded,  and  the  collection 
of  the  same  by  a  tax,  was  not  authorized,  and  such  claim  seems  to  be 
good.  It  is  not  necessary  for  us  to  consider  whether  the  order  could 
not  now  be  modified  so  as  to  require  the  audit  and  collection  of  the 
relator's  claim  only.  The  relator  did  not  ask  the  defendants  to  audit 
and  collect  his  award  only,  but  he  included  in  his  request  the  amount  of 
the  awards  to  each  of  the  other  persons  to  whom  damages  were  award- 
ed. He  claimed  then,  as  he  has  claimed  since,  that  the  audit  of  such 
awards  to  each  of  the  persons  to  whom  the  'award  was  made  and  the 
collection  of  the  same  by  tax  was  a  public  duty.  The  relator  does  not 
now  ask  that  the  orders  be  amended  or  modified,  and  we  think,  under 
all  the  circumstances  disclosed  by  the  record,  that  the  orders  should 
be  reversed,  and  the  relator  left  to  such  further  application  to  the  de- 
fendants or  to  the  courts  as  he  shall  be  advised,  on  which  application 
many  of  the  numerous  questions  arising  on  this  appeal  can  be  avoided. 

Orders  reversed,  and  the  writ  of  mandamus  quashed,  without  costs. 
All  concur. 


(97  App.  DlT.  202.) 

CREVELING  V.  SALADINO. 

(Supreme  Court,  AppeUate  Division,  Second  Department.    September  29, 1904.) 

1,  Duress— Sufficiency  of  Pleading. 

The  "compulsion"  pleaded  by  the  answer  In  an  action  on  an  order, 
alleging  that  It  was  given  under  compulsion  as  defendant  was  about  to 
receive  a  payment  on  a  loan,  and  could  not  wait  to  settle  the  difference 
between  him  and  plaintiff,  as  plaintiff  had  a  lien  on  defendant's  prop- 
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erty   which  It  was  necessary  to  have  discharged  so  that  the  payment  on 
the  loan  could  be  made,  does  not  amount  to  a  defense  of  duress. 

2.   ObDEBS— CONBIDEBATION. 

The  answer  to  an  action  on  an  order  practically  admits  liability,  not- 
withstanding denials,  It  showing  that  there  was  a  dlfPerence  between  the 
parties  as  to  the  amount  defendant  owed  plaintiff,  and  that  It  was  settled 
by  the  giving  of  the  order  in  consideration  of  the  release  of  a  Hen ;  that 
being  a  sufficient  consideration. 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Fourth  Dis- 
trict. 

Action  by  John  C.  Creveling  against  Anthony  Saladino,  interpleaded 
in  place  of  Stephen  P.  Sturges.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.     Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

James  P.  Judge,  for  appellant. 
V.  L.  Haines,  for  respondent. 

WILLARD  BARTLETT,  J.  This  suit  was  originally  brought 
against  Stephen  P.  Sturges,  who  paid  the  amount  demanded  into  court, 
and  caused  the  defendant,  Anthony  Saladino,  to  be  interpleaded  in  his 
stead.  Saladino  thereupon  answered,  and  when  the  case  came  on  for 
trial  the  plaintiff  moved  for  judgment  upon  the  pleadings,  and  the  mo- 
tion was  granted.  The  question  presented  by  this  appeal,  tlierefore, 
is  whether  the  answer  is  insufficient  by  reason  of  its  omission  to  deny 
the  plaintiff's  alleged  cause  of  action  or  set  up  any  defense. 

The  complaint  alleges  that  the  plaintiff*  sold  and  delivered  to  Saladino 
building  materials  for  the  agreed  price  of  $1,683.46,  and  reasonably 
worth  that  sum ;  that  Saladino  paid  $1,283.46  to  the  plaintiff  on  account 
thereof ;  that  thereafter  an  account  was  stated  between  the  plaintiff  and 
Saladino  upon  which  a  balance  of  $400  was  found  to  be  due  from  Sala- 
dino to  the  plaintiff;  that  Saladino  promised  to  pay  the  said  $400  to 
the  plaintiff,  and  gave  him  an  order  for  that  amount  on  Stephen  P. 
Sturges,  which  the  latter  accepted ;  that  Sturges  was  then  making  a  loan 
on  Brooklyn  property  to  Saladino,  who  was  constructing  buildings 
thereon  in  which  he  used  the  materials  furnished  to  him  by  the  plaintiff ; 
and  that  Sturges  has  refused  to  turn  over  the  said  $400  to  the  plain- 
tiff, but  continues  to  hold  the  same,  "although  all  the  conditions  have 
been  fully  performed  and  carried  out  which  were  required  by  the  terms 
of  said  order  to  make  the  money  due  and  payable,  and  although  the 
said  $400  has  long  since  been  due  to  the  plaintiff  by  the  terms  of  said 
order,  and  often  demanded."  A  copy  of  the  order  is  annexed  to  and 
made  a  part  of  the  complaint,  and  it  shows  that  the  $400  was  to  come 
out  of  the  third  payment  to  Saladino  upon  his  contract  when  the  white 
coat  or  standing  trim  should  be  on  the  buildings. 

The  answer  of  Saladino  begins  by  denying  every  allegation  of  the 
complaint  except  as  subsequently  specifically  admitted.  It  then  admits 
the  sale  and  delivery  of  building  materials,  the  payment  by  Saladino 
of  $1,283.46  to  the  plaintiff,  and  the  makine  of  an  order  like  that  at- 
tached to  the  complaint ;  but  it  denies  that  tne  building  materials  were 
of  the  agreed  price  and  reasonably  worth  the  sum  of  $1,683.46,  or 
Saladino  paid  the  $1,283.46  upon  a  bill  of  that  amount.     The  answer 
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proceeds  to  allege  that  when  he  gave  the  order  Saladino  informed  the 
plaintiff  that  he  did  not  owe  the  amount  set  forth  therein ;  and  there  is 
also  the  further  and  final  averment  "that  the  said  order  was  given  under 
compulsion  as  this  defendant  was  about  to  receive  a  payment  on  his 
building  loan,  and  could  not  wait  to  settle  the  differences  between  him 
and  the  plaintiff,  as  the  plaintiff  had  a  lien  on  the  property  of  this  de- 
fendant aforesaid,  which  was  necessary  to  have  discharged  so  that 
such  payment  could  be  made;  and  that  this  defendant  does  not  now 
owe  the  said  plaintiff  the  amount  of  money  aforesaid."  Notwithstand- 
ing the  denials  in  the  answer,  I  think  that  this  averment  which  I  have 
quoted  is  practically  an  admission  of  the  appellant's  liability.  The 
"compulsion"  pleaded  does  not  amount  to  a  defense  of  duress.  The  ap- 
pellant admits  that  there  were  differences  between  him  and  the  plain- 
tiff;  that  the  plaintiflf  had  a  lien  on  his  property,  which  prevented 
him  from  receiving  a  payment  on  his  building  contract;  and  that  for 
the  purpose  of  procuring  a  discharge  of  that  lien,  and  thus  obtaining  the 
desired  payment,  he  gave  the  order  in  question.  In  other  words,  the 
appellant  agreed  to  give  the  plaintiff  $400  in  settlement  of  the  dif- 
ferences between  them  if  the  plaintiff  would  release  the  property  from 
his  lien.  The  plaintiff  has  executed  the  agreement  on  his  part,  but  the 
appellant  does  not  want  to  pay  the  money.  This  is  the  fair  import  of 
the  answer.  The  position  assumed  therein  is  untenable.  The  re- 
moval of  the  lien  was  a  sufficient  consideration  for  the  order,  and  the 
facts  as  admitted  entitled  the  plaintiff  to  judgment  upon  the  plead- 
ings.    That  judgment  must  be  affirmed. 

Judgment  of  the  Municipal  Court  affirmed,  with  costs.    All  concur. 


(97  App.  Div.  244.) 

GERMAN-AMERICAN  BANK  OF  ROCHESTER  v.  CUNNINGHAM. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    September  27, 1904.) 

1.  Negotiable    Instrtjment&— Bona    Fide    Holder— Diversion— Bubden   of 
Proof. 

Negotiable  Instruments  Law  (Laws  1897,  p.  733,  c.  612)  §  98,  provides 
that  every  bolder  is  deemed  prima  facie  to  be  a  holder  in  due  course  until 
it  is  shown  that  the  title  of  the  person  who  negotiated  the  instrument  is 
defective,  when  the  burden  is  on  the  holder  to  prove  that  he,  or  some  per- 
son under  whom  he  claims,  acquired  title  as  a  holder  in  due  course.  And 
section  94  (page  732),  declares  that  the  title  of  a  person  who  negotiates 
an  instrument  is  defective  when  he  obtains  the  instrument  by  frf.ud,  or 
when  he  negotiates  it  in  breach  of  faith,  or  under  such  circumstances  as 
amount  to  fraud.  Held,  that  where  the  maker  of  a  note  sued  on  by  an 
indorsee  testified  that  it  had  been  negotiated  in  violation  of  an  agree- 
ment under  which  it  was  given,  such  negotiation  constituted  a  breach  of 
faith  amounting  to  fraud  on  the  maker,  and  required  proof  on  the  part 
of  the  holder,  before  a  recovery  could  be  had,  that  the  note  was  received 
in  the  ordinary  course  of  trade,  for  a  valuable  consideration,  and  with- 
out knowledge  of  such  agreement. 

2»  Same— Trial— Direction  of  Verdict— Request  by  Both  Parties— Effect 
—Application  to  Go  to  Jury. 

Where,  in  an  action  on  a  note  by  an  indorsee,  the  maker  alleged  that  the 
same  had  been  wrongfully  diverted  by  the  payee,  and  the  proof  on  such 
Issue  was  conflicting,  the  making  of  a  motion  by  both  parties  for  a  directed 
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verdict  did  not  constitute  such  a  submission  of  the  whole  case  to  the  court 
as  to  entitle  it,  on  the  denial  of  defendant's  motion,  to  refuse  defendant's 
application  to  go  to  the  Jury  on  specified  questions  of  fact. 

Appeal  from  Trial  Term,  Monroe  County. 

Action  by  the  German- American  Bank  of  Rochester  against  Charles 
E-  Cunningham.  From  an  order  setting  aside  a  verdict  in  favor  of 
plaintiff  and  granting  a  new  trial  on  the  minutes,  plaintiff  appeals.  Af- 
firmed. 

Among  other  things  said  order  recites:  "Ordered  that  the  said  yerdict  be, 
and  the  same  is  hereby,  set  aside,  and  a  new  trial  of  this  action  be,  and  the 
same  is  hereby,  granted,  upon  the  ground  that  the  questions  of  fact  ought  to 
have  been  submitted  to  the  Jury.  This  motion  is  granted  solely  upon  thi» 
ground  stated,  and  because  said  presiding  Justice  had  no  power  to  take  said 
case  from  the  Jury  and  direct  a  verdict  in  favor  of  the  plaintiff,  and  it  is  not 
granted  as  a  matter  olP  discretion,  or  on  account  of  any  of  the  other  grounds 
specified  in  section  9&d  of  the  CJode  of  Civil  Procedure.*'  The  action  was  com- 
menced on  the  4th  day  of  April,  1903,  to  recover  the  amount  of  two  notes, 
with  interest — one  for  $2,000,  bearing  date  January  12,  1898;  and  the  other 
for  $1,300,  dated  February  4,  1898— each  signed  by  the  defendant,  Charles  E. 
Cunningham,  and  made  payable  on  demand  to  the  order  of  his  wife,  Mary 
E.  Cunningham,  indorsed  by  her,  and  delivered  to  the  plaintiff  bank,  which 
claims  to  be  a  "holder  in  due  course"  of  the  same.  The  defendant,  by  his 
answer,  denied  that  the  plaintiff  was  a  "holder  in  due  course"  of  the  notes; 
alleged  they  were  obtained  by  duress  and  fraud,  and  without  consideration; 
also  that  they  were  delivered  by  him  to  his  wife  conditionally,  and  only  pur- 
suant to  an  agreement,  in  effect,  that  title  should  not  vest  in  her  unless  a  cer- 
tain tontine  policy  of  insurance  issued  upon  his  life,  in  which  she  was  named 
as  beneficiary,  should  become  payable  by  reason  of  his  death  before  the  ex- 
piration of  the  tontine  period ;  that,  such  contingency  not  having  arisen,  she 
acquired  no  title  which,  under  the  circumstances,  she  could  legally  transfer, 
and  that  her  transfer  to  the  plaintiff  constituted  a  diversion  of  the  notes.  The 
defendant  also  set  up  several  alleged  counterclaims,  and  insists  that  any 
defense  was  available  to  him  as  against  the  plaintiff  which  would  have  been 
available  if  the  action  had  been  brought  by  his  wife.  At  the  close  of  the  evi- 
dence each  side  moved  for  a  direction  of  a  verdict  in  his  favor ;  the  defend- 
ant upon  the  ground  that  the  plaintiff,  as  matter  of  law,  had  failed  to  make 
out  a  cause  of  action.  The  court  having  announced  its  decision  granting  plain- 
tiff's motion  for  a  direction  of  a  verdict  in  its  favor,  the  defendant  requested 
that  certain  specified  questions  of  fact  be  submitted  to  the  Jury.  Such  re- 
quest was  denied,  and  a  verdict  directed  as  above  stated.  The  questions  pre- 
sented by  this  appeal  are :  Is  the  plaintiff  a  "holder  in  due  course"  of  the  notes 
in  suit  as  matter  of  law,  and  therefore  entitled  to  recover,  irrespective  of  any 
equities  which  might  exist  between  the  maker  and  payee?  If  not,  does  the 
evidence  present  an  issue  of  fact,  which,  if  determined  favorably  to  the  de- 
fendant would  constitute  a  defense  to  plaintiff's  claim  either  in  whole  or  In 
part?  Was  the  defendant,  under  the  circumstances  disclosed  by  the  record, 
entitled  to  have  all  material  questions  of  fact  determined  by  the  Jury  not- 
withstanding he  made  a  motion  that  a  verdict  be  directed  in  his  favor? 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

Porter  M.  French,  for  appellant. 
Eugene  Van  Voorhis,  for  respondent, 

McLENNAN,  P.  J.  Upon  the  trial  the  plaintiff  produced  the  two 
promissory  notes  described  in  the  complaint,  proved  their  indorsement 
by  Mary  E.  Cunningham,  the  payee,  and,  the  signature  of  the  defend- 
ant, the  maker,  having  been  admitted,  introduced  them  in  evidence,  and 
rested.     Thus  the  plaintiff  established  prima  facie  that  it  became  the 
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owner  of  the  notes  before  they  were  overdue,  in  good  faith,  and  for 
value,  and  without  notice  of  any  infirmity  in  the  instruments,  or  defect 
in  the  title  of  the  person  negotiating  the  same.  Negotiable  Instruments 
Law  (Laws  1897,  pp.  730-732,  c.  612)  §§  75-91.  Thereupon  the  pre- 
sumption arose  that  the  plaintiff  held  said  notes  "free  from  any  defect 
of  title  of  prior  parties,  and  free  from  defenses  available  to  prior  par- 
ties among  themselves,"  and  that  it  was  entitled  to  enforce  payment  of 
the  instruments  for  the  full  amount  thereof  against  all  parties  liable 
thereon.  Negotiable  Instruments  Law  (Laws  1897,  p.  732,  c.  612) 
§  96.  These,  however,  are  only  presumptions,  and  may  be  rebutted. 
"The  burden  of  making  out  good  faith  is  always  upon  the  party  assert- 
ing his  title  as  a  bona  fide  holder  in  a  case  where  the  proof  shows  that 
the  paper  has  been  fraudulently,  feloniously,  or  illegally  obtained  from 
its  maker  or  owner.  Such  a  party  makes  out  his  title  by  presumptions 
until  it  is  impeached  by  evidence  showing  the  paper  had  a  fraudulent 
inception,  and  when  this  is  done  the  plaintiff  can  no  longer  rest  upon 
the  presumption,  but  must  show  affirmatively  his  good  faith."  Cana- 
joharie  Bank  v.  Diefendorf,  123  N.  Y.  206,  25  N.  E.  402,  10  L.  R.  A. 
676.  The  law  as  thus  laid  down  by  the  Court  of  Appeals  is  substan- 
tially embodied  in  the  Negotiable  Instruments  Law  (Laws  1897,  p. 
733,  c.  612).     Section  98  provides : 

"Every  holder  Is  deemed  prima  facie  to  be  a  holder  In  due  course,  but  wheD 
it  Is  shown  that  the  title  of  any  person  who  has  negotiated  the  inatnuuent 
is  defective,  the  burden  is  on  the  holder  to  prove  that  he  or  some  person  un- 
der whom  he  claims  acquired  title  as  a  bolder  in  due  course." 

Section  94  provides : 

"The  title  of  a  person  who  negotiates  an  Instrument  is  defective  within  the 
meaning  of  this  act  when  he  obtains  the  instrument  by  fraud,  ♦  ♦  •  or 
when  he  negotiates  it  in  breach  of  faith  or  under  such  circumstances  as  amonot 
to  fraud." 

It  is  well  settled  that,  if  a  note  has  been  diverted  or  negotiated  in 
violation  of  an  agreement  under  which  it  was  given,  such  negotiation 
constitutes  a  breach  of  faith,  amounts  to  a  fraud  upon  the  maker,  and 
when  that  fact  appears  the  holder  cannot  recover  upon  it  against  the 
maker  without  showing  that  he  received  it  in  the  ordinary  course  of 
trade  for  a  valuable  consideration  and  without  knowledge  of  such  agree- 
ment. American  Exchange  Bank  v.  New  York  Belting  &  Packing 
Co.,  148  N.  Y.  698,  43  N.  E.  168.  The  evidence  shows  that  the  defend- 
ant, the  maker  of  the  notes,  and  Mary  E.  Cunningham,  the  payee,  were 
husband  and  wife,  and  at  all  the  times  in  question  resided  together  in 
the  city  of  Rochester,  N.  Y.,  where  the  plaintiff  bank  is  located.  The 
relations  between  them  were  not  harmonious,  resulting  principally  on 
account  of  money  matters  and  the  alleged  inadequate  provision  made  by 
the  husband  for  the  support  and  maintenance  of  his  wife  and  children. 
He,  however,  claims  that  he  had  made  abundant  provision  for  that 
purpose,  even  to  such  extent. as  to  cause  him  serious  financial  embar- 
rassment. At  all  events,  early  in  January,  1898,  the  defendant  applied 
to  the  plaintiff  for  a  loan  of  $5,500,  and  offered  to  assign  to  it  as  security 
a  15-year  tontine  life  insurance  policy  which  had  been  issued  upon  his 
life  by  the  Northwestern  Life  Insurance  Company  for  $10,000,  having 
only  about  14  months  of  the  tontine  period  to  run,  and  which  was  pay- 
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able  to  his  wife  in  case  of  his  death  before  the  expiration  of  such  period, 
but  in  case  he  survived  the  expiration  of  such  period  it  was  payable  to 
him  or  to  his  assigns.  The  defendant  had  paid  all  the  premiums  fall- 
ing due  upon  the  policy,  and  its  estimated  value  at  the  time  was  between 
$6,500  and  $6,600.  The  plaintiflF  agreed  to  loan  to  the  defendant 
the  money  asked  for,  but  only  upon  condition  that  he  would  procure  his 
wife  to  join  with  him  as  maker  of  a  note  for  the  amount,  and  also  in  the 
execution  of  an  assignment  to  it  of  the  insurance  policy  as  collateral 
security  to  the  payment  of  such  note.  Thereupon  the  defendant  had 
an  interview  with  his  wife,  at  which  concededly  no  officer  of  the  plain- 
tiff was  present,  and  requested  her  to  join  with  him  in  executing  such 
note  and  assignment  According  to  his  version,  she  at  first  refused, 
but  finally  agreed  to  do  so  provided  he  would  cause  to  be  placed  to  her 
credit  in  the  plaintiff  bank  $3,500  of  the  proceeds  of  the  note;  that 
at  the  time  his  financial  condition  was  such  that  he  was  obliged  to  ac- 
cede to  her  demand,  which  he  did,  whereupon  she  executed  the  note 
and  assignment,  which  he  delivered  to  the  plaintiff,  and  caused  to  be 
placed  to  her  credit  the  said  sum  of  $3,600.  Thereafter,  and  on  or 
about  the  4th  day  of  February,  1898,  the  defendant,  being  in  great  need 
of  more  money,  persuaded  his  wife  to  let  him  have  $1,300  of  the  $3,500 
deposited  to  her  credit.  In  March  or  April  following  the  two  notes  in 
suit  were  given,  and  were  antedated  to  the  dates  they  bear — the  4th 
of  February,  1898,  being  the  time  when  the  defendant  received  the 
$1,300,  and  January  12,  1898,  the  date  when  he  obtained  the  $5,500 
from  the  bank,  being  $2,000  in  excess  of  what  he  deposited  to  his  wife's 
credit.  He  testifies,  in  substance,  that  some  time  after  the  loan  had 
been  made  his  wife  insisted  that  she  ought  to  receive  or  be  secured  for 
the  full  amount  which  was  obtained  upon  the  assignment  of  the  policy, 
for  the  reason  that,  if  he  should  die  before  its  maturity,  she  could  not  re- 
cover the  amount  advanced ;  that  he  at  first  refused  to  comply  with  her 
demand,  but  that  she  "pestered  him"  so  that  he  finally  acceded,  and  gave 
her  the  notes  in  suit ;  that  it  was  understood  between  them  they  were 
given  solely  to  protect  his  wife  in  case  of  his  death  before  the  ex- 
piration of  the  tontine  period.  He  testified  that  after  such  time  elapsed 
and  subsequently  he  demanded  the  notes  from  his  wife,  but  she  at  all 
times  refused  to  surrender  the  same.  It  does  not  appear  when  the  notes 
came  into  the  possession  of  the  plaintiff,  or  whether  or  not  they  were 
in  the  possession  of  the  payee  at  the  expiration  of  the  tontine  period 
of  the  policy,  and  when  the  demands  for  their  return  were  made.  De- 
fendant's wife,  who  was  called  as  a  witness  on  behalf  of  the  plaintiff, 
testified,  in  substance,  that  she  signed  the  $5,500  note  and  executed  the 
assignment  of  the  insurance  policy  upon  the  express  agreement  that  she 
was  to  have  all  the  proceeds ;  that  the  notes  in  suit  were  given  to  her 
in  pursuance  of  that  agreement,  which  was  voluntarily  entered  into 
by  the  defendant,  and  without  any  fraud  or  duress  on  her  part ;  and, 
in  effect,  that  upon  their  delivery  to  her  she  became  the  absolute  and 
unconditional  owner  of  the  same  for  full  value. 

The  evidence,  interpreted  most  favorably  to  the  defendant,  wholly 
fails  to  establish  that  the  notes  in  suit  were  obtained  by  duress,  and  the 
undisputed  facts  show  that  there  was  ample  consideration  for  their 
execution  and  delivery  by  the  defendant  to  his  wife.     By  the  terms  of 
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the  policy  of  insurance  which  Mary  E.  Cunningham  joined  in  assigning 
to  the  plaintiff,  she  was  named  as  sole  beneficiary.  In  case  the  defend- 
ant had  died  within  14  months — ^the  time  between  the  date  of  the  as- 
signment and  the  expiration  of  the  tontine  period — she  would  have  been 
entitled  to  receive  the  full  amount  of  such  insurance.  The  value  of  the 
policy  at  the  time  of  the  assignment  was  in  excess  of  $6,500,  and  her  in- 
terest in  it  tb  the  extent  of  $5,500,  which  was,  of  course,  contingent,  she 
parted  with ;  the  defendant  says  solely  in  consideration  of  there  being 
placed  to  her  credit  $3,500  of  the  proceeds  of  the  loan,  which  was 
done.  Such  transaction,  if  not  the  result  of  duress  or  fraud,  was  clearly 
legal ;  and  the  suggestion,  even  if  true,  that  $3,500  was  in  excess  of  the 
then  actual  value  of  the  wife's  contingent  interest,  is  unimportant.  She 
had  a  right  to  sell  such  interest  for  the  highest  price  obtainable.  Ac- 
cording to  the  defendant's  own  version,  after  such  agreement  had  been 
consummated,  he  sought  to  obtain  from  his  wife  $1,300  of  the  amount 
deposited  to  her  credit ;  that  she  then  insisted  she  ought  to  have  had  the 
full  amount  realized  upon  the  policy,  viz.,  $2,000,  in  addition  to  what 
had  already  been  paid  to  her;  and  that  she  refused  to  advance  the 
$1,300  which  he  asked  for  unless  he  made  provision  for  the  payment 
to  her  of  the  said  $2,000  in  addition  to  the  $1,300;  that  he  acceded  to 
her  demand,  executed  and  delivered  to  her  the  notes  in  question,  and 
received  from  her  the  $1,300  which  he  desired.*  An  adequate  con- 
sideration for  the  notes  was  thus  proven.  The  wife  had  a  perfect  right 
to  refuse  to  let  the  defendant  have  the  $1,300  asked  for,  or  only  upon 
condition  that  he  secure  to  her  what  she  claimed  she  was  justly  en- 
titled to  because  of  the  prior  transaction ;  so  there  is  no  basis  for  the 
suggestion,  even  upon  the  defendant's  own  showing,  that  the  notes  were 
given  without  consideration. 

We  have  seen  the  proof  was  conflicting,  and  raises  an  issue  of  fact 
as  to  whether  or  not  the  notes  in  question  were  "diverted."  In  case  such 
issue  had  been  determined  adversely  to  the  plaintiff,  it  could  not  have 
relied  upon  the  presumption  that  it  was  a  "holder  in  due  course,"  but, 
in  order  to  recover,  would  have  been  compelled  to  establish  it  by  affirm- 
ative evidence.  It  made  no  such  proof,  and  in  no  manner  eliminated 
such  issue.  The  defendant's  counsel  asked  to  have  the  question  as  to 
the  diversion  of  the  notes  submitted  to  the  jury.  The  court  denied  the 
request,  evidently  for  the  reason  that  he  had  moved  for  the  direction 
of  a  verdict.  If  by  making  such  motion  the  court  was  authorized  to 
decide  all  questions  of  fact  notwithstanding  the  request  that  they  be 
determined  by  the  jury,  the  direction  of  the  verdict  does  not  present 
reversible  error,  for  there  is  ample  evidence  to  support  the  conclusion 
that  the  notes  were  not  diverted,  were  not  given  conditionally,  and  that 
Mary  E.  Cunningham,  upon  delivery  to  her,  became  the  absolute  owner 
of  the  same  for  full  value.  The  defendant,  by  moving  for  the  direc- 
tion of  a  verdict  in  his  favor,  having  asked  to  go  to  the  jury  upon  speci- 
fied questions  of  fact  immediately  upon  the  making  of  a  like  motion 
made  by  the  plaintiff,  did  not  thereby  authorize  the  court  to  decide  such 
questions  of  fact,  and  thereby  lose  his  right  to  have  the  same  passed 
upon  by  the  jury.  Undoubtedly,  the  general  rule  is  that  a  request  by 
both  parties  for  the  direction  of  a  verdict  amounts  to  a  submission  of 
the  whole  case  to  the  trial  judge,  and  his  decision  upon  the  facts  has 
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the  same  effect  as  the  verdict  of  a  jury.  Adams  v.  Roscoe  Lumber  Co., 
159  N.  Y.  180,  63  N.  E.  805 ;  Trimble  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co., 
162  N.  Y.  84,  56  N.  E.  532,  48  L.  R.  A.  116 ;  Persons  v.  Hawkins, 
41  App.  Div.  171,  58  N.  Y.  Supp.  831.  Such  rule,  however,  does  not 
obtain  where  the  party  whose  request  is  denied  asks  to  go  to  the  jury 
upon  questions  of  fact  which  he  specifies.  Koehler  v.  Adler,  78  N.  Y. 
287.     In  that  case  the  rule  is  stated  in  the  headnote  as  follows : 

"It  seems  that  where,  at  the  close  of  the  evidence  upon  a  jury  trial,  both 
parties  ask  the  court  to  direct  a  verdict  in  their  favor,  respectively,  it  will 
be  assumed  that  they  intend  to  waive  the  right  to  submission  to  the  jury,  and 
consent  that  the  court  shall  decide  the  questions  of  law  and  fact  involved. 
But  this  presumption  is  repelled  where  the  party  whose  request  is  denied  there- 
upon asks  to  go  to  the  jury  upon  the  questions  of  fact."' 

In  Bernheimer  v.  Adams,  70  App.  Div.  114,  76  N.  Y.  Supp.  93,  both 
parties  moved  for  the  direction  of  a  verdict.  The  court  announced  its 
decision  granting  the  plaintiff's  motion.  The  defendant  then  moved 
to  go  to  the  jury  upon  questions  of  fact  which  he  specified,  and  it  was 
held  the  request  was  timely  made.  Hogan  v.  O'Brien,  29  App.  Div. 
69,  51  N.  Y.  Supp.  530.  In  the  case  at  bar  not  only  did  the  learned 
counsel  for  the  defendant  insist  that  all  questions  of  fact  should  be  sub- 
mitted to  the  jury  in  case  his  motion  for  the  direction  of  a  verdict  was 
denied,  but  it  is  apparent  from  the  recital  in  the  order  appealed  from 
the  learned  trial  judge  did  not  intend  to  pass  upon  or  decide  any  ques- 
tions of  fact.  It  is  evident  when  the  court  directed  the  verdict  he  did 
not  consider  any  issue  of  fact  was  presented  by  the  evidence  which,  even 
if  determined  in  defendant's  favor,  would  be  available  to  him  as  a  de- 
fense. In  this,  we  think,  the  court  was  in  error,  and  therefore  the  or- 
der setting  aside  the  verdict  and  granting  a  new  trial  was  properly 
made. 

It  is  unnecessary  to  discuss  the  evidence  relating  to  the  alleged  coun- 
terclaims of  the  defendant.  If  upon  a  new  trial  it  shall  appear  the  notes 
were  not  diverted,  as  testified  to  by  the  payee,  or  that  the  plaintiff  is  in 
fact  a  holder  in  due  course  of  the  same,  such  counterclaims  will  not 
be  available  as  against  the  plaintiff.  If,  upon  the  other  hand,  it  shall 
appear  the  plaintiff  is  not  a  holder  in  due  course,  then  any  defense  or 
counterclaim  will  be  available  to  the  defendant  precisely  as  if  the 
action  had  been  brought  against  him  by  his  wife. 

It  follows  that  the  order  appealed  from  should  be  affirmed,  with  costs. 
All  concur. 


(97  App.  Div.  241.) 

LONG  V.  CHAPMAN  et  al. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    September  27,  1904.) 

1.  Contracts— Bbeach  of  Guaranty— Measube  of  Damages. 

Where  defendants  install  a  heating  apparatus  in  plaintiff's  house,  with 
a  guaranty  that  it  will  give  a  certain  amount  of  heat,  which  it  falls  to 
do,  he  may  require  them  to  remove  it,  or,  they  failing  to  do  so,  remove  * 
It  himself,  and  recover  the  purchase  price,  or  he  may  recover  as  damages 
for  breach  of  contract  the  difference  between  the  value  of  the  plant  as  it 
is  and  as  guarantied ;  so  that  a  Judgment  awarding  him  the  cost  of  Bub- 

f  1.  See  Sales,  vol.  43,  Cent  Dig.  §§  1285,  130a 
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stltuting  a  larger  boiler,  which  will  remedy  the  defect,  without  any  allow- 
ance for  the  boiler  already  in,  though  It  is  new  and  of  substantial  yalue, 
is  erroneous. 

Appeal  from  Monroe  County  Court 

Action  by  Adam  A.  Long  against  George  H.  Chapman  and  another 
to  recover  $260,  the  amount  paid  by  plaintiff  to  defendant  for  installing 
a  hot-water  heating  apparatus  in  plaintiff's  house,  which  apparatus,  it 
was  alleged,  was  defective,  and  failed  to  heat  the  building  in  the  manner 
defendants  expressly  warranted  that  it  would.  From  a  judgment  of 
the  County  Court  reversing  a  judgment  of  the  Municipal  Court  of  the 
city  of  Rochester  for  plaintiff  for  $130,  he  appeals.    Affirmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

John  B.  Kiley,  for  appellant 
M.  H.  McMath,  for  respondents, 

McLENNAN,  P.  J.  Prior  to  May  16, 1902,  the  plaintiff  and  defend- 
ants had  some  negotiations  looking  to  the  installation  of  a  hot-water 
heating  apparatus  in  plaintiff's  residence  in  the  city  of  Rochester,  N.  Y. 
One  of  the  defendants  inspected  the  house,  measured  the  rooms  to  be 
heated,  and  as  a  result,  on  said  16th  day  of  May,  submitted  to  the 
plaintiff  a  proposal,  with  specifications  attached,  for  installing  the 
plant.  Such  offer,  which  was  accepted  by  the  plaintiff,  was,  in  effect, 
that  the  defendants  would  properly  install  a  heating  system,  which 
would  heat  the  rooms  mentioned  in  the  specifications  to  a  temperature 
of  70°  in  zero  weather,  for  the  sum  of  $260.  The  defendants  claimed 
to  have  completed  the  work  in  accordance  with  the  terms  of  the  contract 
early  in  September,  1902,  and  the  plaintiff  paid  the  full  contract  price, 
together  with  $10  additional  for  "extras."  At  the  time  sudi  payment 
was  made,  the  condition  of  the  weather  was  such  as  to  render  it  im- 
possible to  make  a  practical  test  of  the  heating  qualities  of  the  plant, 
or  to  know  whether  or  not  in  zero  weather  it  was  capable  of  heating 
the  house  to  70",  as  warranted  to  do. 

During  the  latter  part  of  November,  however,  the  plaintiff  attempted 
to  heat  his  house,  and  found  that  the  plant  could  not  be  made  to  accom- 
plish the  results  guarantied,  and  so  notified  the  defendants.  They  made 
several  attempts  to  adjust  the  apparatus,  sought  to  improve  the  draft, 
and  did  various  other  things  in  the  endeavor  to  comply  with  the  terais 
of  the  contract.  The  plaintiff  claimed  that  such  efforts  were  wholly  un- 
availing, and  he  thereupon  notified  the  defendants,  in  effect,  that 
the  plant  was  not  as  required  by  the  contract,  that  it  was  impossible  to 
heat  the  house  in  such  manner  as  the  defendants  expressly  warranted 
could  be  done,  and  asked  them,  in  effect,  to  remove  the  plant  installed 
by  them,  and  notified  them  that  if  they  did  not,  it  would  be  removed  by 
the  plaintiff,  and  kept  or  stored  subject  to  their  order.  The  defendants 
made  no  further  efforts  to  remedy  the  alleged  defects,  but  claimed  that 
they  had  fully  performed  their  contract. 

Under  the  contract  in  question,  the  plaintiff,  assuming  that  the  heat- 
ing apparatus  was  not  capable  of  doing  the  work  which  the  defendants 
warranted  it  would  do,  had  either  one  of  two  remedies :  he  might  have 
required  the  defendant  to  remove  the  same,  or,  if  they  failed  to  do  so, 
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remove  it  himself,  and  recover  the  purchase  price,  or  he  might  demand 
and  recover  the  damages  sustained  by  reason  of  the  breach  of  contract. 
It  is  apparent  that  when  the  plaintiff  brought  his  suit  he  had  in  mind 
to  recover  upon  the  cause  of  action  first  suggested,  but  it  equally  clearly 
appears  that  upon  the  trial  such  form  of  relief  was  abandoned,  and 
that  the  plaintiff  sought  to  recover  under  the  second  form  of  action, 
to  wit,  the  damages  resulting  from. the  alleged  breach  of  contract.  The 
trial  court  determined  that  the  defendants  failed  to  keep  and  perform 
their  part  of  the  contract,  and  such  determination  is  amply  justified  by 
the  evidence.  Upon  no  other  theory  could  any  judgment  have  been 
rendered  in  favor  of  the  plaintiff.  If  a  judgment  had  been  awarded 
upon  the  cause  of  action  first  mentioned,  it  would  have  been  for  the  full 
amount  paid  by  the  plaintiff,  and  the  defendants  would  have  been  at 
liberty  to  take  away  and  remove  from  plaintiff's  premises  any  material 
or  part  of  the  plant  which  they  had  furnished.  Upon  the  second  form 
of  action  suggested,  and  under  which  the  case  was  tried,  the  measure 
of  damages  is  the  difference  between  the  actual  value  of  the  plant  as 
it  was  and  its  value  if  it  had  corresponded  to  the  guaranty.  Bates 
v.  Fish  Brothers'  Wagon  Co.,  60  App.  Div.  38,  63  N.  Y.  Supp.  649 ; 
affirmed,  169  N.  Y.  687,  62  N.  E.  1094.  In  the  case  at  bar  the  evi- 
dence offered  on  the  part  of  the  plaintiff  tended  to  show  that  the  fault 
or  defect  in  the  apparatus  resulted  because  a  boiler  of  too  small  capacity 
was  furnished ;  that  to  substitute  a  new  boiler,  and  such  as  was  neces- 
sary to  properly  do  the  work  required  by  the  contract,  would  cost  from 
$130  to  $146,  and  damages  were  awarded  by  the  Trial  Court  fpr  the 
smaller  of  said  sums.  In  the  estimate  of  such  damages  by  the  witness- 
es, and  in  awarding  the  same,  no  account  was  taken  of  the  yalue  of  the 
boiler  which  the  defendants  had  furnished,  notwithstanding  it  was  a 
new  boiler,  and  of  substantial  value.  The  result  of  the  trial  in  the 
Municipal  Court  was  that  the  plaintiff  was  awarded  a  sum  of  money 
as  damages,  which  would  enable  him  to  connect  with  the  plant  a  new 
boiler  of  such  capacity  as  would  make  the  heating  apparatus  in  all  re- 
spects as  guarantied,  and  at  the  same  time  enable  him  to  retain  posses- 
sion of,  and  acquire  title  to,  the  boiler  which  the  defendants  had  fur- 
nished. Such  method  of  arriving  at  the  damages  sustained  by  the 
plaintiff  we  think  constituted  error,  and  such  as  to  require  a  reversal  of 
the  judgment  by  the  learned  County  Court.  The  judgment  of  the 
County  Court  should  therefore  be  modified  so  as  to  provide  that  the 
judgment  of  the  Municipal  Court  be  reversed,  and  a  new  trial  ordered 
in  said  court,  with  costs  to  the  plaintiff  to  abide  the  event. 

Judgment  modified,  by  directing  a  new  trial  in  Municipal  Court,  and, 
as  so  modified,  affirmed,  without  costs  of  this  appeal  to  either  party. 

All  concur. 


(97  App.  Diy.  230.) 

MOSSBIN  v.  EMPIRE  STATE  SURETY  00. 

(Supreme  Court,  Appellate  Division,  Second  Department    September  29,  1904.) 

1.   INEFFBCTUAL  AFPEAX  BOND — ENFORCEABILITY. 

An  midertaklng  on  appeal  from  an  order  of  the  Special  Term  for  resti- 
tution of  money  being,  under  Ck)de  Civ.  Proc.  §§  1351,  1352,  unnecessary  for 
perfecting  the  appeal,  and,  in  the  absence  of  an  order  of  the  court  to  that 
effect,  ineffectual  as  a  stay,  is  not  enforceable ;  it  not  being  shown  that  the 
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respondent  on  such  appeal  agreed  to,  or  did,  refrain  from  enforcing  the 
order  pending  the  appeal,  or  that  there  was  a  sufficient  consideratloD  to 
make  the  undertaking  a  common-law  obligation* 

Appeal  from  Special  Term. 

Action  by  Edward  P.  Mossein,  president  of  the  Local  Union  No. 
471  of  the  United  Brotherhood  of  Carpenters  and  Joiners  of  Amer- 
ica, against  the  Empire  State  Surety  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.     Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD"  • 
WARD,  JENKS,  and  HOOKER,  JJ. 

F.  J.  Moissen,  for  appellant. 
William  F.  Hagarty,  for  respondent, 

HOOKER,  J.  By  an  order  of  the  Special  Term  of  this  court 
in  the  case  of  Johnson  against  the  present  plaintiff,  entered  on 
the  3d  day  of  April,  1902,  the  plaintiff  in  that  case  was  directed  to 
make  restitution  of  moneys  paid  to  her  through  the  sheriff  by  a 
third  party,  pursuant  to  certain  third  party  orders  in  supplemental 
proceedings.  The  plaintiff  in  that  case  appealed  to  this  court  from 
that  order,  and  upon  that  appeal  gave  the  undertaking  upon  which 
the  judgment  in  the  appeal  now  before  us  was  based.  After  re- 
citing generally  the  terms  of  the  order,  the  undertaking  provided: 

"Now,  therefore,  the  Empire  State  Surety  Company,  having  an  oflBce  and 
place  of  business  at  No.  375  Fulton  street,  in  the  Borough  of  Brooklyn,  City  of 
New  York,  does  hereby,  pursuant  to  the  statute  In  such  case  made  and  pro- 
vided, undertake  that  the  appellant  will  pay  all  costs  and  damages  which  may 
be  awarded-  against  the  appellant  on  said  appeal,  not  exceeding  five  hundred 
dollars,  and  does  also  undertake  that  if  the  judgment  or  order  so  appealed 
from,  or  any  part  thereof,  is  affirmed,  or  the  appeal  is  dismissed,  the  appellant 
will  pay  the  sum  recovered  or  directed  to  be  paid  by  the  Judgment  or  order, 
or  the  part  thereof  as  to  which  said  judgment  or  order  shall  be  affirmed.** 

The  order  of  April  3,  1902,  was  affirmed  in  this  court  (Johnson 
V.  Manning,  75  App.  Div.  288,  78  N.  Y.  Supp.  98),  and  the  resti- 
tution on  the  part  of  Johnson  not  having  been  made,  this  action 
was  commenced  against  the  surety.  The  court  directed  a  verdict 
in  favor  of  the  plaintiff,  and  from  the  judgment  entered  thereon 
the  defendant  appeals. 

The  disposition  of  this  case  is  dependent  upon  the  principles 
laid  down  in  Carter  v.  Hodge,  150  N.  Y.  532,  44  N.  E.  1101,  and 
we  are  of  the  opinion  that  the  facts  in  this  case  cannot  be  distin- 
guished therefrom.  The  giving  of  the  undertaking  in  suit  did  not, 
without  an  order  of  the  court  or  judge  to  that  effect,  operate  as 
a  stay  of  the  requirements  of  the  order  of  April  3d,  directing  resti- 
tution. Code  Civ.  Proc.  §§  1351,  1352.  The  second  paragraph  in 
the  syllabus  in  the  Carter  Case  correctly  stated  what  was  decided 
there  in  respect  to  the  unenforceability  of  an  ineffectual  undertak- 
ing as  follows: 

"A  voluntary  undertaking,  given  by  the  appellant  upon  an  appeal  to  the 
General  Term  from  an  order  denying  a  motion  for  a  new  trial,  without  an 
order  staying  proceedings  upon  the  judgment  in  the  action  by  reason  thereof, 
and  therefore  ineffectual  to  accomplish  that  purpose,  is  not  enforceable  by  the 
respondent  even  as  a  common-law  contract,  where  he  has  not  forborne  proceed- 
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lugs  for  the  collection  of  the  Judgment  on  the  faith  of  the  undertaking,  and 
there  is  nothing  from  which  a  mutual  agreement  can  be  inferred  that  proceed- 
ings on  the  Judgment  should  be  stayed  in  consideration  of  the  undertaking,  or 
from  which  a  request  for  forbearance,  acted  upon  by  the  respondent,  can  be 
inferred." 

There  is  in  this  case  no  allegation  in  the  complaint  aqd  no  proof 
upon  the  trial  that  the  respondent  on  the  appeal  from  the  order 
of  April  3d  agreed  to  or  did  actually  refrain  from  seeking  to  reap 
the  fruits  of  his  successful  motion.  We  are  not,  nor  was  the 
court  below,  advised  that  this  plaintiff  did  not  proceed  to  accom- 
plish the  restitution  which  Johnson  had  been  directed  to  make; 
and  in  that  particular  the  case  is  completely  distinguishable  from 
Goodwin  v.  Bunzl,  102  N.  Y.  224,  6  N.  E.  399,  and  Concordia  S. 
&  A.  Assn.  V.  Read,  124  N.  Y.  189,  26  N.  E.  347,  and  Carr  &  Hob- 
son  V.  Sterling,  114  N.  Y.  658,  22  N.  E.  37.  In  those  cases  the 
recovery  was  allowed  upon  the  undertakings  on  the  ground  that 
they  were  common-law  obligations,  with  sufficient  considerations 
to  support  them,  and  that  these  considerations  were  the  actual 
forbearance  by  the  successful  parties,  in  whose  favor  the  under- 
takings were  given,  from  prosecuting  during  the  pendency  of  the 
appeals.  The  giving  of  the  undertaking  here  was  an  idle  cere- 
mony, and  accomplished  nothing;  and,  inasmuch  as  the  case  is 
without  any  feature  from  which  the  court  was  authorized  to  find 
a  consideration  sufficient  to  support  a  common-law  obligation, 
the  judgment  was  erroneous.  See  Wing  v.  Rogers,  138  N.  Y.  361, 
34  N.  E.  194. 

The  judgment,  therefore,  must  be  reversed,  and  a  new  trial 
granted;  costs  to  abide  the  event.  All  concur;  HIRSCHBERG,  P. 
J.,  in  result. 

(44  Misc.  Rep.  316.) 

VANDEWATER  v.  MUTUAL  RESERVE  LIFE  INS.  CO.  et  al. 

(Supreme  Court,  Special  Term,  New  York  Ctoimty.    July,  1904.) 

1.  Tbiait-Sfbciai.  Term— Psefebence. 

An  insurance  company,  a  sole  defendant,  holding  a  fund  wbich  plain- 
tiff claimed,  interpleaded,  and  made  defendant  another  claimant  of  the 
fund.  The  sole  plaintiff  was  an  administrator.  Held,  that  the  action 
was  triable  by  the  court,  and  plaintiff,  as  administrator,  was  entitled  to 
put  It  on  the  Special  Term  calendar,  and  have  it  preferred,  under  C!ode 
Civ.  Proc.  §  791,  subd.  5. 

Action  by  Joseph  E.  Vandevvrater  against  the  Mutual  Reserve 
Life  Insurance  Company  and  others.  Motion  to  strike  cause  from 
Special  Term  calendar.     Denied. 

George  W.  Sandford,  for  plaintiff. 

Forbes  J.  Hennessy,  for  defendant  Ransom. 

George  Burnham,  Jr.,  for  defendant  Mutual  Reserve  Life  Ins.  Co. 

GILDERSLEEVE,  J.  The  motion  is  for  a  preference  on  the 
ground  that  an  administrator  is  the  sole  plaintiff.     Code  Civ.  Proc. 

1 1.  See  Interpleader,  vol.  29,  Cent  Dig.  §  58, 
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§  791,  subd.  5.  It  is  objected  that  the  case  is  improperly  on  the 
calendar  of  the  Special  Term,  for  the  reason  that  the  amended  com- 
plaint demands  a  money  judgment  only.  Section  968  of  the  Code 
of  Civil  Procedure  provides  that  an  action  wherein  the  complaint 
demands  judgment  for  a  sum  of  money  only  must  be  tried  by  a 
jury,  unless  a  jury  trial  is  waived,  or  a  reference  ordered.  In  the 
case  at  bar  no  reference  has  been  ordered,  and  the  plaintiff  has  not 
waived  a  jury  trial.  The  case  was  put  on  the  Special  Term  calen- 
dar and  noticed  for  trial  at  that  term  by  the  defendant  Ransom 
only,  who  also  makes  this  motion  for  a  preference.  The  action  was 
originally  brought  against  the  defendant  insurance  company  alone. 
Subsequently,  on  motion  of  the  said  insurance  company,  Ganney 
P.  Ransom,  as  executrix,  etc.,  was  interpleaded  and  made  a  party 
defendant.  The  plaintiff  and  defendant  Ransom  have  no  right  of 
action  at  law  against  each  other,  but  by  an  order  of  interpleader 
they  have  been  brought  together  to  litigate  the  question  which  of 
them  has  the  better  right  to  the  fund  in  the  hands  of  the  defendant 
insurance  company,  which  last-named  defendant  makes  no  claim  to 
the  said  fund  on  its  own  behalf,  but  stands  ready  and  willing  to  pay 
it  over  to  whichever  party  is  adjudged  to  be  entitled  thereto. 

This  action  comes  within  the  authority  of  the  cases  of  Clark  v. 
Mosher,  107  N.  Y.  118,  14  N.  E.  96,  1  Am.  St.  Rep.  798,  and  Win- 
decker  V.  Mut.  Life  Ins.  Co.,  12  App.  Div.  73,  43  N.  Y.  Supp.  358. 
In  the  first  case  it  was  held  that  where,  in  an  action  at  law,  a 
third  party,  claiming  to  own  the  cause  of  action,  has  been  brought 
in  and  substituted  as  defendant,  and  the  original  defendant  dis- 
charged on  payment  into  court  of  the  amount  of  the  demand,  in 
pursuance  of  section  820  of  the  Code  of  Civil  Procedure,  the  action 
thereafter  becomes  an  equitable  one,  triable  by  the  court,  and 
neither  party  has  a  right  to  a  jury  trial.  The  facts  in  that  case 
differ  from  those  in  the  case  at  bar  in  that  there  the  original  de- 
fendant was  discharged  upon  paying  the  fund  into  court,  while 
here  the  insurance  company  remains  a  party,  and  holds  the  fund 
subject  to  the  directions  of  the  court.  This  difference,  however, 
does  not  take  this  case  out  of  the  principle  there  laid  down  by  the 
Court  of  Appeals.  Still  more  directly  in  point  here  is  the  case  of 
Windecker  v.  Insurance  Co.,  above  cited,  as  in  that  case  the  original 
defendant  was  not  discharged  by  the  order  of  interpleader,  and 
the  court  held  that  by  an  order  of  interpleader  and  the  service  of 
the  supplemental  complaint  and  answer  in  the  action  to  determine 
the  ownership  of  the  fund  equitable  issues  were  created,  and,  what- 
ever the  action  may  have  originally  been,  it  thenceforth  became  an 
action  in  equity.  It  must  be  held,  therefore,  that  the  case  at  bar 
is  properly  on  the  Special  Term  calendar,  and  that  it  is  entitled  to 
a  preference  under  section  791,  subd.  5,  of  the  Code  of  Civil  Pro- 
cedure. 

Ordered  accordingly. 
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PEOPLE  ex  rel.  BARNARD  COLLEGE  v.  WELLS  et  al..  Tax  Com'ra. 
(Supreme  Ck)urt,  Special  Term,  New  York  County.    January  2,  1904.) 

1.  Taxation— BxEMPTioif. 

A  corporation  whose  property  Is  exempt  from  taxation  takes  real  estate 
subject  to  the  taxes,  where  it  acquires  title  after  the  tax  books  for  the 
fiscal  year  are  closed,  but  before  the  tax  has  ripened  Into  a  Hen. 

2.  Same. 

Taxation  of  real  estate  is  directed  against  the  legal  title. 

3.  Sake. 

The  taxable  status  of  real  estate  is  determined  by  its  leeal  title  on  the 
second  Monday  in  January. 

Certiorari  by  the  people,  on  the  relation  of  Barnard  College,  against 
James  J.  Wells  and  others,  as  commissioners  of  taxes  and  assessments 
of  the  city  of  New  York.  On  motion  to  quash  the  writ.  Motion 
granted. 

For  affirmances  of  this  judgment,  see  87  N,  Y.  Supp.  1143,  and  ?1 
N.  E.  1136. 

George  L.  Rives,  Corp.  Counsel  (George  S.  Coleman  and  E.  Crosby 
Kindleberger,  of  counsel),  for  the  motion. 

Brownell  &  Patterson  (Silas  B.  Brownell,  of  counsel),  opposed. 

LEVENTRITT,  J.  This  is  a  motion  to  quash  or  supersede  a  writ 
of  certiorari.  There  is  no  dispute  as  to  the  facts,  and  the  question  of 
law  is  precisely  limited.  It  is  whether  a  corporation  whose  property 
is  exempt  from  taxation  takes  real  estate  free  from  the  burden  of  the 
tax  where  it  acquires  title  after  the  tax  books  are  closed,  but  before  the 
tax  has  ripened  into  a  lien.  The  tax  involved  is  that  for  the  year 
1903.  On  January  12,  1903,  being  the  second  Monday,  the  books  con- 
taining the  annual  record  of  the  assessed  valuation  of  real  estate  were 
opened  for  examination,  so  to  remain  under  the  law  until  April  1st, 
when  they  were  closed.  On  January  28th  Mrs.  Elizabeth  M.  Ander- 
son offered  to  purchase  for  the  relator  the  property  in  question,  pro- 
vided it  could  be  secured  for  a  stated  sum.  Negotiations  were  had 
which  resulted  on  March  6th  in  the  execution  of  a  contract  for  the  pur- 
chase of  the  property,  whereby  a  part  of  the  price  was  then  paid  and 
provision  made  for  the  transfer  of  title  and  the  payment  of  the  balance 
on  April  14th.  The  time  for  closing  was  subsequently  extended  to 
April  18th,  when  the  transaction  was  consummated;  Mrs.  Anderson 
first  taking  title  and  then  deeding  the  property  to  the  relator  for  certain 
specified  college  purposes.  On  July  6th,  being  the  first  Monday,  the 
board  of  taxes  and  assessments  delivered  the  assessment  rolls  to  the 
board  of  aldermen,  showing  the  assessed  valuation  of  the  relator's 
recently  acquired  property  as  it  had  been  fixed  on  the  second  Monday 
in  January.  The  municipal  assembly  thereupon  set  down  in  the  column 
provided  therefor  the  amount  of  the  tax,  and  before  September  15th 
delivered  the  roll,  with. warrant,  to  the  receiver  of  taxes.  On  October 
5,  1903,  the  tax,  pursuant  to  law,  became  a  lien  on  the  relator's  land. 

T  2.  See  Taxation,  yol.  45,  Cent  Dig.  SS  166,  170. 
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On  October  27th  the  present  writ  was  issued ;   the  alleged  ground  of 
illegality  being  that  the  premises  are  exempt  from  taxation. 

It  will  be  noted  that  when  the  books  were  opened  neither  the  relator 
nor  Mrs.  Anderson  had  any  title,  legal  or  equitable,  and  that  the  legal 
title  vested  in  the  relator  only  after  April  1st,  when  the  books  had  been 
closed.  I  do  not  think  we  are  much  concerned  with  the  equitable  in- 
terest acquired  by  the  execution  of  the  contract  of  purchase  on  March 
5th,  for  taxation  is  directed  against  the  legal  title.  Cooley  on  Taxation 
(2d  Ed.)  p.  731.  It  has  been  uniformly  held  in  this  state  that  the  tax- 
able status  of  property  is  determined  by  its  condition  on  the  second 
Monday  of  January,  and  that  whatever  changes  occur  subsequent  to 
that  time  do  not  authorize  the  commissioners  to  do  anything  more  than 
to  revise  the  valuation.  "There  must  be  some  fixed  period  during  the 
progress  of  this  taxation  at  which  it  can  be  determined  as  to  whether 
property  is  taxable  or  not  taxable."  Sisters  of  St  Francis  v.  Mayor, 
etc.,  51  Hun,  356,  3  N.  Y.  Supp.  433,  affirmed  on  opinion  below  112 
N.  Y.  677,  20  N.  E.  417.  That  was  a  case  of  the  transfer  of  title  be- 
tween the  time  of  the  opening  of  the  books  in  January  and  the  closing 
in  May,  under  the  Consolidation  Act  then  in  force,  and  it  was  held  that 
the  property  was  not  entitled  to  the  exemption.  The  present  case  is 
stronger,  if  anything,  as  title  was  acquired  after  the  closing  of  the 
books.  In  the  case  cited  a  concession  on  behalf  of  the  respondents 
that,  had  the  transfer  taken  place  after  the  closing  of  the  books,  the  ex- 
emption would  not  attach,  is  accepted  as  sound  law.  The  principles 
enunciated  in  the  Sisters  of  St.  Francis  Case  are  reaffirmed  in  JEtnai 
Ins.  Co.  v.  Mayor,  etc.,  153  N.  Y.  331,  338,  47  N.  E.  593. 

The  relator  relies  on  the  recent  case  of  Buckhout  v.  City  of  New 
York,  176  N.  Y.  363,  68  N.  E.  659,  decided  in  November,  1903. 
A  careful  reading  of  that  authority  fails  to  show  any  change  in  the 
law  so  far  as  here  applicable.  That  case  involved  a  tax  for  the  year 
1897  on  lands  condemned  by  the  city.  The  first  steps  had  been  taken 
in  November  of  the  preceding  year.  In  February,  1897,  after  the  tax 
books  had  been  opened,  a  resolution  was  adopted  pursuant  to  law 
providing  that  title  should  vest  in  the  city  on  July  6,  1897.  The  local 
taxes  were  confirmed  on  August  24,  1897,  and  the  commissioners' 
award  was  confirmed  on  December  23,  1897.  The  city  claimed  the 
right  to  offset  the  amount  of  the  tax  against  the  proportionate  amount 
of  the  award.  The  Court  of  Appeals  held  that  this  could  not  be  done. 
Even  though  the  books  were  closed  when  the  city  acquired  title,  the  act 
of  condemnation  arrested  its  power  to  complete  the  tax.  The  city, 
which  was  the  taxing  power,  having  taken  the  property  to  itself  be- 
fore the  tax  became  a  lien,  could  not  thereafter  enforce  it  as  a  debt. 
The  theory  underlying  the  decision  has  no  reference  to  the  ordinary 
transactions  between  private  parties,  but  rests  on  the  idea  that  the  city, 
acting  in  the  dual  capacity  of  purchaser  and  taxing  power,  could  not 
continue  to  act  in  the  latter  capacity  after  it  had  perfected  its  status 
in  the  former.  No  question  of  exemption  was  involved.  It  was 
simply  a  case  of  arrest  of  power.  The  proceedings  up  to  that  point 
were  perfectly  valid.  But  by  its  own  act  the  city  was  declared  im- 
potent to  take  any  further  steps.  "It  [the  city]  cannot  commence  pro- 
ceedings to  tax,  then  take  away  the  property,  and  after  that  complete 
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the  process  of  taxation.  The  power  of  taxation  by  the  city  ceased 
when  the  power  of  eminent  domain  destroyed  private  ownership  and 
turned  the  property  over  to  the  city.  It  was  the  act  of  the  city  itself 
in  condemning  the  property  which  brought  about  this  result;  for,  if 
the  appropriation  had  been  by  a  railroad  company,  it  would  have  had 
no  effect  upon  the  right  to  mature  and  collect  the  tax.*'  Page  370,  176 
N.  Y.,  page  661,  68  N.  E.  That  the  Buckhout  Case  can  have  no  ap- 
plicability to  that  at  bar  appears  plainly  from  other  portions  of  the 
opinion,  where  the  court  emphasizes  the  fact  that  it  was  not  the  case 
of  a  sale  by  one  citizen  to  another  citizen,  a  transaction  which  "would 
not  arrest  action  by  the  city  to  mature  the  tax." 

The  decision  of  this  motion  can  well  be  rested  on  the  following  lan- 
guage in  the  Buckhout  Case,  expressive  of  the  settled  law  of  this  state : 

"Grants  of  property,  voluntarily  made  after  It  has  been  IlRted  and  valued, 
but  before  the  tax  is  confirmed  and  completed,  do  not  concern  the  city,  nor 
prevent  it  from  taking  the  course  of  procedure  prescribed  by  statute." 

The  motion  to  quash  the  writ  is  granted. 


(97  App.  Div.  222.) 

HUNTER  V.  MUTUAL  RESERVE  LIFE  INS.  CO. 

\  Supreme  Court,  Appellate  Division,  Second  Department.    September  29,  1904.) 

1.  Insurance —  Foreign    Corporations  —  State    Law  — Resident    Agent- 
Process— Service — Authoritt — ^Termination. 

Laws  N.  C.  1899,  p.  176,  c.  54,  §  62,  prohibits  any  foreign  insurance  qpm- 
pany  from  doing  business  within  the  state  until  it  has  appointed  the  In- 
surance Commissioner  its  attorney  to  receive  service  of  process,  and  de- 
clares that  his  authority  shall  be  irrevocable  as  long  as  any  liability  of  the 
company  remains  outstanding  within  the  state.  Defendant  complied  with 
such  act,  but  thereafter  attempted  to  revoke  the  Insurance  Commissioner's 
authority,  and,  though  It  thereafter  accepted  no  new  business  within  the 
state,  it  continued  to  receive  premiums  on  outstanding  business  and  to 
settle  claims  through  agents.  Held,  that  such  attempted  cancellation  of 
the  Insurance  Commissioner's  power  was  Invalid,  both  as  to  transactions 
originating  within  the  state  and  also  with  regard  to  claims  on  policies 
Issued  to  persons  in  other  states  on  which  suits  were  properly  brought  in 
North  Carolina. 

Submission  of  controversy  between  Wilson  R.  Hunter,  plaintiff, 
and  the  Mutual  Reserve  Life  Insurance  Company,  defendant.  Judg- 
ment for  plaintiff. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

Paul  Armitage,  for  plaintiff. 

Frank  R.  Lawrence  (George  Burnham,  Jr.,  and  Gordon  T. 
Hughes,  on  the  brief),  for  defendant. 

HOOKER,  J.  In  this  submission  of  controversy  upon  agreed 
statement  of  facts  it  appears  that  the  plaintiff  is  the  assignee  and 
owner  of  five  judgments  recovered  against  the  defendant  in  the 
state  of  North  Carolina  by  citizens  in  that  state  in  the  month  of 
May,  1902.  The  defendant  is  a  life  insurance  corporation  organ- 
ized and  existing  under  the  laws  of  the  state  of  New  York,  For 
89  N.Y.S.— 54 
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many  years  prior  to  the  18th  day  of  May,  1899,  it  did  a  regular 
insurance  business,  soliciting  insurance,  paying  claims,  and  re- 
ceiving premiums  in  the  state  of  North  Carolina.  Section  62,  c. 
54,  p.  176,  of  the  Laws  of  1899  of  North  Carolina,  in  effect  March 
6,  1899,  provided,  inter  alia,  that  no  foreign  insurance  corporation 
should  do  business  in  that  state  "until  it  shall,  by  duly  executed 
instrument  filed  in  his  office,  constitute  and  appoint  the  Insurance 
Commissioner  or  his  successor  its  true. and  lawful  attorney  upon 
whom  all  lawful  process  in  any  action  or  legal  proceeding  against 
it  may  be  served,  and  therein  shall  agree  that  any  lawful  process 
against  it  which  may  be  served  upon  its  said  attorney,  shall  be 
of  the  same  force  and  validity  as  if  served  upon  the  company, 
and  the  authority  thereof  shall  continue  in  force  irrevocable  so 
long  as  any  liability  of  the  company  shall  remain  outstanding  in 
this  commonwealth."  On  or  about  the  13th  day  of  April,  1899,  the 
defendant,  pursuant  to  this  statute,  by  a  duly  executed  instru- 
ment in  writing,  filed  in  his  office,  constituted  and  appointed  the 
Insurance  Commissioner  or  his  successor  its  true  and  lawful  at- 
torney "upon  whom  all  lawful  process  in  any  action  or  legal  pro- 
ceeding against  it  may  be  served,  subject  to  and  in  accordance  with 
all  the  provisions  of  the  laws  of  the  state  of  North  Carolina  now 
in  force  and  such  other  laws  as  may  hereafter  be  executed  in  re- 
lation thereto;  and  said  company  does  hereby  expressly  agree 
that  any  lawful  process  against  it  which  may  be  served  upon  said 
James  R.  Young,  Insurance  Commissioner,  or  his  successor,  shall 
be  of  the  same  force  and  validity  as  if  served  on  this  company, 
and .  this  authority  shall  continue  in  force  and  irrevocable  so 
long  as  any  liability  of  said  company  remains  outstanding  in  said 
state."  On  the  17th  day  of  May,  1899,  the  defendant  attempted  to 
withdraw  the  designation  and  appointment  of  the  Insurance  Com- 
missioner theretofore  made,  and  to  revoke  his  authority,  and  the 
next  day  .withdrew  its  agents  from  the  state,  closed  its  offices 
there,  and  wrote  no  more  new  policies.  The  actions  which  resulted 
in  the  judgments  in  the  state  of  North  Carolina,  assigned  to  this 
plaintiff,  were  commenced  by  the  service  of  lawful  process  upon 
James  R.  Young,  the  Insurance  Commissioner  of  the  state  of 
North  Carolina,  after  the  attempted  revocation ;  and  at  the  time  of 
the  service  of  these  processes  the  defendant  had  outstanding  lia- 
bilities in  the  state  of  North  Carolina  on  policies  it  had  issued  to 
the  citizens  of  that  state.  Although  it  withdrew  its  agents  there- 
from, it  thereafter  continued  to  collect  and  receive  premiums 
through  the  mail,  and  pay  losses  in  the  same  way.  In  addition  to 
this  class  of  business,  the  record  states  four  particular  instances 
of  other  business.  In  one  an  agent  was  sent  into  the  state  to 
adjust  particular  losses;  in  another  it  designated  a  bank  within  the 
state  to  collect  premiums  upon  certain  policies  and  pay  death 
losses  thereon ;  again,  it  employed  an  attorney  within  that  state, 
and  authorized  him  to  compromise  a  disputed  claim ;  and,  fourth, 
a  new  policy  to  an  old  policy  holder  was  issued  on  the  surrender 
of  his  first  policy.  These  acts  were  all  of  them  performed  subse- 
quent to  the  attempted  revocation  of  the  power  of  attorney.    As 
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to  the  validity  of  one  of  the  judgments  for  $1,172.92,  the  defend- 
ant, while  contending  that  the  courts  of  North  Carolina  had  no 
jurisdiction  to  render  any  personal  judgment  against  it,  makes  no 
attempt  tp  distinguish  the  facts  surrounding  the  rendition  of  that 
judgment  from  the  principles  declared  by  the  Court  of  Appeals  in 
Woodward  v.  Mut.  Reserve  Life  Ins.  Co.,  178  N.  Y.  485,  71  N.  E. 
10,  and,  in  any  event,  judgment  must  be  awarded  to  the  plaintiff, 
the  assignee  of  that  judgment,  for  that  amount,  on  the  authority 
of  the  Woodward  Case.  As  to  the  remainder  of  the  plaintiff's 
claim,  however,  the  defendant  asserts  that,  inasmuch  as  the  suits 
in  North  Carolina  arose  upon  four  separate  contracts  of  insur- 
ance made  by  the  defendant,  one  with  Davis,  a  citizen  of  the  state 
of  New  Jersey,  two  with  Meinhard,  and  one  with  Armitage,  citi- 
zens of  the  state  of  New  York,  and  did  not  arise  out  of  the  facts 
or  circumstances  connected  with  policies  solicited  by  the  defendant 
and  written  in  the  state  of  North  Carolina,  the  judgments  of  the 
courts  of  that  state  awarding  damages  were  without  jurisdiction 
and  void,  and  should  not  support  this  action. 

The  principal  questions  presented  by  this  record  in  reference  to 
the  construction  of  the  foregoing  enactment  of  the  legislature  of 
the  state  of  North  Carolina,  and  other  similar  statutes,  and  by 
the  acts  performed  thereunder  and  in  respect  thereof  by  the  de- 
fendant, and  the  rendition  of  judgments  after  personal  service  upon 
Commissioner  Young,  have  so  recently  been  discussed  at  length 
in  the  Woodward  Case  and  in  Birch  v.  Mut.  Reserve  Life  Ins.  Co., 
91  App.  Div.  384,  86  N.  Y.  Supp.  872,  in  this  department,  that  it ' 
is  unnecessary  to  discuss  those  questions  here.  In  the  Birch  Case 
the  policies  which  gave  rise  to  the  action  were  all  executed  pre- 
sumably in  reliance  upon  the  provisions  of  the  law  of  North  Caro- 
lina requiring  the  maintenance  of  an  attorney  or  agent  in  that 
state  upon  whom  service  might  be  made,  and  it  was  held  that  the 
courts  of  that  state  acquired  jurisdiction  of  this  defendant  by  serv- 
ice of  process  upon  the  Insurance  Commissioner  ^fter  the  attempted 
revocation.  Here,  however,  the  contracts  of  insurance  were  made 
without  that  state,  and,  although  the  assignee  of  the  cause  of  ac- 
tion resided  there  at  the  time  he  brought  his  actions  by  service 
of  process  upon  the  Insurance  Commissioner,  the  defendant  urges 
that  such  service  was  void,  and  that  the  attempted  revocation  of 
the  appointment  or  designation  of  him  as  agent  or  attorney  upon 
whom  process  might  be  served  was  sufficient  to  revoke  his  au- 
thority in  that  particular,  at  least  in  relation  to  actions  brought 
against  it  growing  out  of  policies  actually  written  or  contracts 
actually  made  in  some  state  other  than  North  Carolina.  I  can- 
not g^ve  my  accord  to  that  view.  The  Court  of  Appeals  pointed 
out  in  the  Woodward  Case  that  a  state  might  properly  prescribe 
any  terms  whatsoever  as  a  condition  precedent  of  the  transaction 
of  business  by  a  foreign  corporation  knocking  at  its  doors  for 
admission.  In  the  case  at  hand  the  defendant  was  not  permitted 
to  enter  and  transact  business  until  it  consented  to  and  did 
designate  the  Commissioner  of  Insurance  its  agent  upon  whom 
process  might  be  served ;    and  the  designation,  following  the  re- 
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quirements  of  the  statutes,  provided  that  Young  or  his  successor 
was  constituted  the  true  and  lawful  attorney  of  the  defendant  upon 
whom  all  lawful  process  in  any  action  or  legal  proceeding  against 
it  may  be  served ;  and  the  defendant  expressly  further  agreed  that 
any  lawful  process  against  it  which  might  be  served  upon  the 
commissioner  should  have  the  same  force  and  validity  as  if  served 
upon  the  company,  and  that  this  authority  should  continue  in  force 
and  irrevocable  so  long  as  any  liability  of  said  company  remained 
outstanding  in  said  state.  This  does  not  limit  the  character  of  lia- 
bility even  to  matters  arising  out  of  the  transaction  of  insurance 
business.  It  does  not  seek  to  limit  the  designation  to  exclude  serv- 
ice of  process  in  actions  of  negligence,  on  contracts  other  than 
arising  out  of  the  insurance  business,  or  real  estate  transactions. 
Assuming  that  the  defendant  had  negligently  inflicted  injuries 
upon  some  citizen  of  the  state  of  North  Carolina  in  and  about  the 
business  of  maintaining  the  offices  which  it  operated  in  that  state 
prior  to  the  18th  day  of  May,  1899,  or  assuming  that  it  had  failed 
to  pay  an  agent  in  that  state  his  salary,  or  assuming  that  at  the 
time  of  its  withdrawal  it  was  liable  for  the  rent  of  the  premises 
it  had  occupied  for  an  agency,  under  the  view  the  defendant  wishes 
us  to  take  neither  the  individual  who  sustained  the  personal  in- 
juries, nor  the  agent,  nor  the  landlord,  might  have  obtained  juris- 
diction of  the  defendant  in  an  action  in  that  state  to  obtain  re- 
dress by  service  of  process  upon  the  insurance  company  made  within, 
say,  a  week  after  the  cause  of  action  arose,  and  within  that  length 
of  time  after  the  attempted  revocation  of  the  designation  of  the 
commissioner  as  attorney.  There  is  nothing  in  the  statute  and 
nothing  in  the  designation  pointing  to  an  indication  that  the  des- 
ignation was  limited  to  any  particular  class  of  actions,  and  with- 
out such  limitation  I  am  of  the  opinion  that,  so  long  as  any  lia- 
bility of  the  defendant  remained  outstanding  in  the  state  of  North 
Carolina,  valid  service  of  process  against  it  might  be  made  upon 
the  Insurance  Commissioner. 

Then,  again,  if  the  construction  asked  by  the  defendant  should 
prevail,  a  citizen  and  resident  of  North  Carolina  would  be  without 
power  to  reach  the  defendant  through  the  commissioner,  where, 
prior  to  the  revocation,  he  had  purchased  a  policy  in  the  state  of 
Virginia,  and  later  removed  to  the  state  of  North  Carolina.  So, 
too,  a  resident  of  the  latter  state  would  be  without  a  like  remedy 
were  he  the  beneficiary  in  a  policy  actually  issued  and  written  in 
the  state  of  Kentucky.  There  is  no  limitation  in  the  statute  suf- 
ficient to  exclude  such  cases  from  its  benefit,  nor  to  exclude  the  one 
in  hand. 

Judgment  should  therefore  be  directed  for  the  plaintiff  under 
the  stipulation  for  the  sum  of  $9,965,  with  interest  thereon  from  the 
6th  day  of  May,  1902,  together  with  costs.    All  concur. 
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(97  App.  DiY.  1») 

BOBINSON  y.  LAMPEL  (two  cases). 

(Supreme  Court,  Appellate  Division,  Second  Department.    September  29,  1904.) 

1.  New  Trial— Grounds— Pbesumption. 

Where  a  motion  for  a  new  trial  on  all  the  grounds  specified  in  Code  Civ. 
Proc.  §  999,  was  granted  by  an  order  which  did  not  specify  the  ground 
on  which  It  was  based,  and  the  order  was  not  made  conditional  on  the  pay- 
ment of  costs,  it  would  be  presumed  on  appeal  that  the  order  was  granted 
on  some  exception  taken  during  the  trial. 

2.  PuEADiNG — Amendment— New  Defenses. 

In  an  action  on  a  note  tried  before  a  jury,  it  was  error  for  the  court, 
after  the  jury  had  been  impaneled,  to  permit  defendant  to  amend  his 
answer  so  as  to  allege  a  new  defense  of  usury:  such  amendment  being 
allowable  only  on  trial  at  Special  Term. 

3.  Appeal— Record— Construction— Exceptions. 

An  appeal  book  showing  that  a  motion  for  an  amendment  of  an  answer 
was  granted  and  an  exception  taken  sufficiently  shows  that  plaintiff  duly 
excepted  to  the  court's  allowing  such  amendment 

Appeal  from  Trial  Term,  Kings  County. 

Two  actions  by  Charles  D.  Robinson,  as  receiver  of  the  Mercantile 
Co-operative  Bank,  against  Anton  Lampel,  tried  together  by  consent. 
From  an  order  setting  aside  a  verdict  and  granting  plaintiff's  motion 
for  a  new  trial,  defendant  appeals.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

Henry  C.  Bumstine,  for  appellant. 
H.  Louis  Jacobson,  for  respondent, 

WILLARD  BARTLETT,  J.  These  two  actions  were  tried  together 
by  consent,  and  resulted  in  a  verdict  for  the  defendant.  Each  was 
brought  upon  a  promissory  note,  and  the  answer  in  each  case  consisted 
of  denials,  and  an  averment  of  the  application  of  collateral  securities 
amounting  to  a  payment  of  the  note  sued  upon.  The  case  came  to  trial 
upon  these  issues,  and  after  the  jury  had  been  impaneled  the  defendant 
moved  to  amend  the  answer  by  pleading  usury.  This  motion  was 
granted,  and  the  plaintiff  excepted.  At  the  conclusion  of  the  evidence, 
the  case  was  left  to  the  jury  solely  upon  the  question  of  usury,  and  they 
found  a  verdict  for  the  defendant.  A  motion  was  made  for  a  new  trial 
upon  the  minutes  upon  all  the  grounds  stated  in  section  999  of  the  Code 
of  Civil  Procedure.  Decision  upon  this  motion  was  reserved,  and  the 
order  was  subsequently  made  from  which  the  present  appeal  is  taken, 
setting  aside  the  verdict,  and  granting  a  new  trial.  This  order  is  criti- 
cised because  it  does  not  state  the  specific  ground  upon  which  it  is  based. 
It  is  apparent,  however,  that  it  must  have  been  granted  upon  some  ex- 
ception taken  during  the  trial,  because  it  is  not  made  conditional  upon 
the  payment  of  costs,  as  would  be  the  case  if  the  sole  ground  had  been 
that  the  verdict  was  against  the  evidence  or  weight  of  evidence. 

We  think  the  order  must  be  sustained,  on  account  of  the  error  com- 
mitted in  permitting  the  defendant  to  amend  the  answer  by  introducing 
a  new  defense  upon  the  trial.  This  could  only  properly  have  been  al- 
lowed at  Special  Term.  The  action  of  a  referee  in  allowing  an  answer 
to  be  amended  upon  a  trial,  where  the  allegations  of  the  amendment  con- 


Digitized  by  V^OOQlC 


854  80  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

and  123  New  York  State  Reporter 

stituted  a  new  defense  to  the  action,  has  been  held  to  be  error  requir- 
ing the  reversal  of  the  judgment  entered  upon  his  report.  Drake  v. 
Siebold,  81  Hun,  178,  30  N.  Y.  Supp.  697.  The  same  rule  applies  to 
the  allowance  of  a  like  amendment  by  the  judge  presiding  over  a  jun- 
trial.  An  exception  which  would  compel  us  to  reverse  a  judgment 
entered  upon  the  verdict  in  favor  of  this  defendant  certainly  justified 
the  trial  judge  in  setting  aside  that  verdict. 

It  is  contended  in  the  brief  for  the  appellant  that  no  exception  was 
taken  by  the  plaintiff  to  the  amendment  of  the  answer  setting  up  usury; 
but  we  do  not  so  understand  the  record.  After  the  counsel  for  the  de- 
fendant stated  that  he  desired  to  move  to  amend  the  answer  by  adding 
a  new  defense  (that  of  usury),  the  court  required  him  to  state  his  pro- 
posed amendments  on  the  record.  This  was  done  at  considerable 
length.  The  apoeal  book  then  states  that  the  motion  was  granted,  and 
an  exception  taken.  This  clearly  means  that  the  plaintiff  duly  except- 
ed to  the  action  of  the  court  in  allowing  the  amendment. 

The  order  appealed  from  should  be  affirmed. 

Order  setting  aside  verdict  and  granting  new  trial  affirmed,  with  oosts.  All 
concur. 


(97  App.  Div.  228.) 

SMITH  v.  HULL. 

(Supreme  Court  Appellate  Division,  Second  Department    September  29, 1901^ 

1.  Wills— CoNSTBUCTiON— Estate  Devibei>--Fek  Sdcplb. 

Where  a  will  devised  testator's  bouse  and  lot  to  S.,  and  recited  that. 
If  S.  died  witbout  issue  alive,  then  the  house  and  lot  should  be  sold,  and 
the  proceeds  divided,  etc.,  the  condition  referred  only  to  the  devisee's 
death  without  issue  in  the  lifetime  of  the  testator,  and  hence  the  devisee, 
having  survived  the  testator,  acquired  a  fee  in  the  property  devised. 

Submission  of  controversy  between  Anna  M.  Smith  and  Richard 
R.  Hull  as  to  the  construction  of  the  will  of  John  Collett  Roake, 
deceased.     Judgment  for  plaintiff. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT, 
WOODWARD,  JENKS,  and  HOOKER,  JJ. 

Franklin  Couch,  for  plaintiff. 
William  F.  Timm,  for  defendant. 

HOOKER,  J.  In  this  submission  of  controversy  upon  agreed 
facts  the  only  question  presented  for  our  consideration  is  whether 
the  plaintiff  obtained,  under  the  will  of  John  Collett  Roake,  a  fee 
simple  absolute  or  a  base  or  conditional  fee,  defeasible  in  the  event 
of  plaintiff's  dying  without  issue  living  at  the  time  of  her  death. 
If,  under  the  terms  of  that  will,  plaintiff  became  vested  with  an 
estate  in  fee  simple  absolute,  she  is  entitled  to  judgment;  other- 
wise not.  So  much  of  the  will  as  is  pertinent  reads  as  follows:  "I 
give  and  devise  my  house  and  lot  *  *  *  to  the  aforesaid  Ann 
Mary  Sykes  [this  plaintiff],  and,  if  the  said  Ann  Mary  Sykes  dies 
without  issue  alive,  then  the  aforesaid  house  and  lot  shall  be  sold," 

1[  1.  See  Wills,  vol.  49,  Cent.  Dig.  H  1171-1178. 
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and  the  proceeds  divided,  etc.  The  defendant  contends  that  the 
plaintiflf's  title  is  not  free  from  reasonable  doubt,  and  is  not,  there- 
fore, marketable,  and  hence  that  specific  performance  should  not 
be  decreed  against  him.  We  think,  however,  that  language  en- 
tirely similar  to  that  employed  by  the  testator  has  so  frequently 
been  construed  by  our  court  of  last  resort  in  favor  of  the  plaintiff's 
contention,  that  her  title  cannot  be  said  to  be  contaminated  with 
any  such  doubt.  The  inquiry  is  whether  the  death  of  the  plaintiff 
without  issue  alive,  in  the  construction  of  the  will,  means  such 
death  in  the  lifetime  of  the  testator,  or  at  any  time  when  the  event 
occurs,  irrespective  of  the  time  of  the  testator's  death.  The  gen- 
eral rule  of  construction  has  been  stated  in  this  language  by  Judge 
Andrews  in  Vanderzee  v.  Slingerland,  103  N.  Y.  47,  55,  8  N.  E.  247, 
57  Am.  Rep.  701 : 

"Where  real  estate  Is  devised  in  terms  denoting  an  intention  that  the  pri- 
mary devisee  shall  take  a  fee  on  the  death  of  the  testator,  followed  by  a 
devise  over  in  case  of  his  death  without  issue,  it  has,  I  think,  been  uniformly 
held  in  EIngland,  and  it  is  the  rule,  supported  by  the  preponderance  of  Judicial 
authority,  in  this  country,  that  the  words  refer  to  a  death  without  issue  in  the 
lifetime  of  the  testator,  and  that  the  primary  devisee,  surviving  the  testator, 
takes  an  absolute  estate  in  fee  simple.  Clayton  v.  Lowe,  5  Barn.  &  Aid.  636 ; 
Gee  V.  Mayor  of  Manchester,  17  Adol.  &  El.  (N.  S.)  737 ;  Woodbourne  v.  Wood- 
bourne,  23  L.  J.  Ch.  336;  Doe  v.  Sparrow,  13  East,  359;  Quackenboss  v.  Kings- 
land,  102  N.  Y.  128,  6  N.  B.  121,  66  Am.  Rep.  771 ;  Livingston  v.  Greene.  52 
N.  T.  118;  Embury  v.  Sheldon,  68  N.  Y.  227;  Waugh's  Appeal,  78  Pa.  436: 
Mickley's  Appeal,  92  Pa.  514.  But  see  Britton  v.  Thornton,  112  U.  S.  526,  5 
Sup.  Ct  291,  28  L.  Ed.  816." 

Judge  Finch  stated  in  Benson  v.  Corbin,  145  N.  Y.  351,  359,  40 
N.  E.  11,  after  calling  attention  to  the  general  rule :  "While  such  is 
the  general  rule,  it  is  said  to  maintain  its  hold  somewhat  weakly, 
and  with  a  doubtful  grasp,  and  to  yield  easily  to  any  fact  or  circum- 
stance indicating  a  different  intention ;"  evidently  referring  to  the 
language  of  Judge  Peckham  in  Washbon  v.  Cope,  144  N.  Y.  287, 
297,  39  N.  E.  388,  391,  as  follows : 

"There  is  another  rule,  which  is  also  well  settled — that  where  the  devise 
or  bequest  over  to  third  persons  is  not  dependent  upon  the  event  of  death 
simply,  but  upon  death  without  issue  or  without  children,  the  death  referred 
to  is  death  in  the  lifetime  of  the  testator.  It  is  true  that  in  some  cases  courts 
have  stated  that  they  would  lay  hold  of  slight  circumstances  to  vary  this  con- 
struction, and  give  effect  to  the  language  according  to  its  natural  import  as 
referring  to  a  death,  under  the  circumstances  mentioned,  happening  either 
before  or  after  the  death  of  the  testator." 

Treating  of  the  character  of  such  circumstances  considered  by 
the  court  sufficient  to  vary  this  construction,  Judge  Peckham  goes 
on  to  say: 

"But  those  circumstances  must  be  such  that  a  court  can  reasonably  say 
there  is  good  and  fair  ground  upon  which  to  base  an  alteration  of  the  rule 
outside  of  and  beyond  the  language  which  courts  have  heretofore  held  com- 
pelled them  to  enforce  the  rule  as  stated.  When  the  language  of  a  devise  or 
bequest  is  such  that  the  courts,  without  looking  at  any  of  the  other  provisions 
of  a  will,  would  say  that  such  language  meant,  within  the  well-settled  deci- 
sions, that  the  death  spoken  of  was  death  before  that  of  the  testator,  then  the 
language  In  other  portions  of  the  will,  which  is  to  alter  that  rule,  must  be  such 
as  at  least  to  give  fair,  clear,  and  reasonable  ground  for  saying  that  its  proper 
effect  is  to  change  the  rule  in  question.'' 
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We  have  been  unable  to  discover  in  the  language  of  the  will 
whose  construction  is  under  consideration  any  circumstances  upon 
which  reliance  might  be  placed  to  withdraw  the  application  of  the 
general  rule ;  nor  has  counsel  for  the  defendant  attempted  to  point 
out  any.  The  language  to  be  construed  is  so  nearly  like  that  in 
the  cases  to  which  attention  has  been  called  that  the  rule  there 
adopted  must  be  held  applicable  in  this  case.  See,  also,  Quacken- 
boss  V.  Kingsland,  102  N.  Y.  128,  6  N.  E.  121,  55  Am.  Rep.  771; 
Mead  v.  Maben,  131  N.  Y.  255,  30  N.  E.  98;  Matter  of  Tienken, 
131  N.  Y.  391,  30  N.  E.  109 ;  and  Stokes  v.  Weston,  142  N.  Y.  433, 
37  N.  E.  515. 

Judgment  should  be  ordered  for  the  plaintiff,  with  costs.  All 
concur. 


(97  App.  DiY.  187.) 

LIGHTBOURNB  v.  WALSH. 

(Supreme  Court,  Appellate  Division,  Second  Department.    September  29, 1904.) 

1.  Associations  —  Obligations  —  Liability    of    Members  — Suit    against 
Tbeasureb. 

A  political  party  maintained  a  co-operative  organization,  with  a  formal 
constitution,  providing  for  national,  state,  and  local  branches.  The  mem- 
bers of  the  party  Joining  such  organization  were  required  to  pay  monthly 
dues,  and  submit  themselves  to  the  Jurisdiction  of  the  association.  The 
constitution  provided  that  the  association  should  publish  a  newspaper,  to 
be  managed  by  trustees,  to  be  elected  by  the  national  party  convention, 
which  election  should  be  approved  by  a  general  vote  of  the  entire  party, 
and  that  such  trustees  should  hold  the  paper  in  trust,  subject  to  the  con- 
stitution and  resolutions  of  the  party  affecting  its  management.  Held, 
that  where  plaintiff,  a  member  of  the  organization,  was  employed  to 
render  services  on  such  paper,  and  had  no  reason  to  expect  that  his  com- 
pensation was  to  be  met  by  funds  other  than  those  voluntarily  contributed 
the  members  of  the  organization  were  not  individually  liable  for  such 
services,  so  that  an  action  was  not  maintainable  therefor  against  its  treas- 
urer, under  Code  Civ.  Proc.  S  1919,  authorizing  suits  against  the  president 
or  treasurer  of  an  unincorporated  association  consisting  of  seven  or  more 
porsons  on  a  liability  for  which  the  associates  are  personally  liable  to 
plaintiff. 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn. 

Action  by  Henry  E.  T.  Lightbourne  against  Timothy  Walsh,  as 
treasurer  of  the  Socialist  Labor  Party.  From  a  Municipal  Court 
judgment  in  favor  of  plaintiff,  defendant  appeals.    Reversed. 

Argued  before  HIRSCHBERG,  P.  T.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

Benjamin  Patterson,  for  appellant, 
Nathan  Burkan,  for  respondent. 

HIRSCHBERG,  P.  J.  This  action  is  brought  pursuant  to  the 
provisions  of  section  1919  of  the  Code  of  Civil  Procedure,  which 
authorize  the  maintenance  of  a  suit  against  the  president  or  treas- 
urer of  an  unincorporated  association  consisting  of  seven  or  more 
persons  upon  any  cause  of  action  for  which  the  associates  are  per- 
sonally liable  to  the  plaintiff.     The  claim  is  for  services  rendered 
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by  the  plaintiff  as  a  linotype  operator  in  the  printing  of  the  news- 
paper Daily  People,  which  is  an  official  party  organ  of  the  political 
organization  known  as  the  Socialist  Labor  Party,  published  in 
the  city  of  New  York,  borough  of  Manhattan.  Tile  party  has  a 
sufficient  following  to  entitle  it  to  a  place  upon  the  official  ballot  in 
this  state,  and  it  periodically  places  candidates  in  nomination  who 
appeal  to  the  general  suffrages  of  the  people.  But,  aside  from 
the  qualified  membership  in  the  party  which  may  be  assumed  to 
attach  to  the  mere  voting  of  the  ticket,  there  is  a  separate  and  dis- 
tinct party  organization  modeled  in  the  form  usually  adopted  for 
the  creation  of  co-operative  societies,  with  a  formal  constitution 
providing  for  national,  state,  and  local  branches.  The  members 
of  the  party  who  join  this  organization  are  required  to  pay  month- 
ly dues,  and  to  submit  themselves  to  the  jurisdiction  and  the  dis- 
cipline of  the  association.  The  constitution  provides  that  the 
Daily  People  shall  be  one  of  the  official  party  organs,  to  be  man- 
aged by  a  board  of  trustees  consisting  of  three  members  of  the 
party,  to  be  elected  by  the  national  convention,  but  whose  elec- 
tion must  be  "specifically  approved  by  a  general  vote  of  the  whole 
party,"  and  which  board  "shall  hold  the  property  of  the  official 
party  organs  in  trust,  subject  to  the  constitution  and  resolutions  of 
the  party  affecting  their  management."  The  printing  plant  and 
machinery  of  the  newspaper  in  question,  in  common  with  the 
other  organs  of  the  party,  appears  to  have  been  acquired  by  means 
of  a  fund  obtained  from  voluntary  contributions.  The  plaintiff  is 
a  member  of  the  formal  party  organization,  and  was  employed  by 
a  member  of  the  board  of  trustees  who  was  in  charge  of  the  man- 
agement of  the  paper,  and  the  answer,  by  not  denying,  admits  the 
allegation  of  the  complaint  that  the  defendant  is  the  treasurer 
of  the  party.  But  the  serious  question  presented  by  the  appeal 
is  whether  the  members  of  the  party  organization  are  individually 
liable  for  whatever  debts  may  be  contracted  in  the  running  of  the 
newspaper  and  the  general  conduct  of  the  printing  business,  so 
as  to  bring  the  case  within  the  provisions  of  section  1919  of  the 
Code  of  Civil  Procedure.  The  solution  of  that  question  depends 
upon  whether  it  can  be  fairly  said  that  it  was  within  the  contem- 
plation of  the  parties  concerned  that  such  a  liability  should  be 
created  by  the  authority  conferred  upon  the  trustees  in  the  publica- 
tion of  the  party  organs  and  the  conduct  of  the  business  neces- 
sarily incident  thereto. 

In  the  case  of  McCabe  v.  Goodfellow,  133  N.  Y.  89,  30  N.  E.  728, 
17  L.  R.  A.  204,  the  Court  of  Appeals  held  that  the  plaintiff,  in 
order  to  maintain  an  action  against  the  president  or  treasurer  of 
an  unincorporated  association,  must  allege  and  prove  that  all  the 
members  of  the  association  were  liable  either  jointly  or  severally 
to  pay  his  claim.  It  is  true  that  in  that  case  the  organization  cre- 
ated was  transitory  in  character,  having  for  its  object  the  tempo- 
rary enforcement  of  police  regulations  in  a  limited  community; 
but  it  was  apparent  to  the  court  that  the  parties  to  the  league 
contemplated  that  all  expenses  would  be  defrayed  by  voluntary 
collections  and  subscriptions,  and  that  the  people  who  joined  the 
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association  never  "intended  to  authorize  the  transaction  of  busi- 
ness upon  their  individual  credit."  It  was  held  in  that  case  that  the 
individual  liability  of  the  members  of  an  association  formed  for 
moral,  benevolent,  social,  or  political  purposes,  on  contracts  made 
by  the  association,  its  officers  or  committees,  depends  upon  the 
application  of  the  principles  of  the  law  of  agency;  and  that  au- 
thority to  create  such  liability  would  not  be  presumed  or  implied 
from  the  existence  of  a  general  power  to  attend  to  or  transact 
business,  or  promote  the  objects  for  which  the  association  was 
formed,  except  where  the  debt  contracted  is  necessary  for  its 
preservation.  The  court  said  (page  94,  133  N.  Y.,  page  729,  30  N. 
E.,  17  L.  R.  A.  204)  : 

"We  fail  to  discover  anytbing  In  the  organization  of  this  association,  or  in 
its  const! tutioD,  .or  professed  objects,  or  in  the  methods  which  it  adopted  for 
the  conduct  of  its  affairs,  which  indicates  an  intention  on  the  part  of  these 
members  to  become  personally  bound  for  any  debts  contracted  by  its  officers 
and  committees  beyond  what  might  be  necessary  for  the  maintenance  of  its 
existence.  The  scheme  of  its  operations  seems  to  have  contemplated  the  rais- 
ing of  money  by  collections  and  voluntary  subscriptions  to  be  placed  at  the 
disposal  of  its  committees  for  the  purpose  of  defraying  any  proper  expenses 
which  they  might  incur,  and  no  authority  was  given  to  any  officer,  agent,  or 
committee  of  the  association  to  pledge  without  limit  the  personal  credit  of  its 
members." 

The  langiiage  quoted  is  quite  as  applicable  to  this  case  as  to  the 
one  in  which  it  was  written.  There  is  certainly  nothing  in  the 
constitution  of  the  Socialist  Labor  Party  which  tends  to  indicate 
that  the  members  should  be  pecuniarily  bound  beyond  the  pay- 
ment of  their  monthly  dues.  The  publication  of  the  newspaper 
was  dependent  wholly  upon  the  voluntary  subscriptions.  No  au- 
thority appears  to  have  been  conferred  for  the  contraction  of  debts 
in  excess  of  the  funds  so  created ;  and  the  national  character  of 
the  association,  with  its  membership  scattered  all  over  the  coun- 
try, precludes  the  assumption  that  such  members  contemplated  the 
pledging  of  their  personal  credit  to  the  conduct  of  a  business  in 
the  city  of  New  York.  Moreover,  the  plaintiff  contracted  not  upon 
the  faith  of  such  credit,  but  solely  in  reliance  upon  the  fund  which 
had  been  raised  by  voluntary  subscription,  which  he  testified  "was 
used  to  run  the  paper  and  pay  all  expenses  incurred  in  running  it," 
and  from  which  he  said  that  he  expected  to  get  his  wages.  The  lan- 
guage of  the  opinion  in  McCabe  v.  Goodfellow  (page  96,  133  N.  Y.. 
page  730,  30  N.  E.,  17  L.  R.  A.  204)  is  accordingly  peculiarly  ap- 
plicable : 

"Granting  that  the  members  of  the  league  had  knowledge  of  the  plaintifTs 
employment  by  their  president  or  by  the  general  or  executive  committee,  and 
of  the  rendition  of  these  services,  and  ratified  and  approved  of  his  retainer, 
it  does  not  follow  that  they  became  personally  obligated  to  pay  them.  The 
record,  we  think,  very  clearly  shows  that  they  had  no  reason  to  suppose  that 
the  committee  so  employed  the  plaintiff  upon  their  individual  credit  On 
the  contrary,  it  fairly  appears  that  they  expected  that  his  compensation,  as 
well  as  the  other  expenses  incurred  by  the  officers  and  committees,  were  to  be 
met  by  the  funds  voluntarily  contributed  for  that  purpose  and  placed  at  the 
disposal  of  the  committees,  and  that  they  did  not  intend  there  should  be  any 
debts  contracted  in  excess  of  those  funds.  The  plaintiff,  as  a  member  of  the 
organization,  must  have  so  understood  it    His  conversations  with  the  presi- 
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dent  and  the  letters  put  In  evidence  npon  the  subject  all  refer  to  the  moneys 
subscribed  or  contributed  as  affording  the  means  out  of  which  he  was  to  be 
paid."  , 

The  plaintiff,  having  failed  to  establish  the  liability  of  his  as- 
sociates to  pay  his  claim,  or  that  his  claim  was  incurred  upon  the 
faith  of  an  agency,  either  express  or  implied,  to  pledge  their  credit 
for  its  payment,  could  not  recover  against  the  defendant,  as  treas- 
urer of  the  party,  and  the  .judgment  must  therefore  be  reversed. 

Judgment  of  the  Municipal  Court  reversed,  and  new  trial  ordered ;  costs  to 
abide  the  event    All  concur. 


(97  App.  Div,  200.) 

SPANGBNBERG  v.  SCHNEIDER. 

(Supreme  Court,  Appellate  Division,  Second  Department    September  29,  1904.) 

1.  Realty— Recovbby  of  Possession— Rents  and  PBorrrs— Accounting. 

Where,  in  a  suit  to  procure  a  reconveyance  of  an  interest  in  certain  land 
conveyed  by  plalntifF  as  security,  the  only  finding  as  to  defendant's  pos- 
session recited  that  since  December  27,  1900,  defendant  had  been  in  the 
actual  possession  of  the  premises,  and  had  collected,  and  still  collects  and 
receives,  the  rents  and  profits  thereof,  it  would  be  presumed  on  appeal,  in 
the  absence  of  evidence,  that  defendant's  occupancy  began  on  December 
27th ;  and  hence  it  was  not  error  for  the  court  to  limit  defendant's  recovery 
for  improvements  to  those  made  subsequent  to  such  date. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Maria  Spangenberg  against  Louise  Schneider.  From 
an  interlocutory  judgment  establishing  the  title  of  plaintiff  to  an 
interest  in  certain  real  property,  and  directing  an  accounting,  de- 
fendant appeals.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

William  L.  Mathot  (Adolph  Bloch,  on  the  brief),  for  appellant. 
Isaac  N.  Miller,  for  respondent, 

WILLARD  BARTLETT,  J.  This  is  a  suit  to  procure  the  re- 
conveyance of  land  conveyed  by  the  plaintiff  to  the  defendant's 
grantor  and  devisor,  to  secure  him  as  a  surety  upon  a  guardian- 
ship bond.  The  trial  court  has  decreed  a  reconveyance  of  an  un- 
divided half  interest  in  the  property  sought  to  be  recovered.  Of 
this  the  defendant  does  not  complain.  An  accounting  has  been  di- 
rected of  the  rents  and  profits  received  by  the  defendant  while  in 
occupation  of  the  property,  upon  which  accounting  the  defend- 
ant is  to  be  credited  with  such  amounts  as  she  proves  to  have 
been  expended  by  her  for  the  improvement  of  the  premises.  The 
finding  that  she  is  entitled  to  such  credit  is  evidently  based  upon 
the  doctrine  of  Thomas  v.  Evans,  105  N.  Y.  601,  12  N.  E.  571,  59 
Am.  Rep.  519,  and  like  cases,  to  the  effect  that  a  true  owner,  seek- 
ing the  aid  of  equity  to  establish  his  title  to  real  estate,  rmiSt  re- 
imburse a  bona  fide  claimant  for  improvements  made  by  him. 
The  defendant  insists  upon  this  appeal,  however,  that  her  right  to 
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recover  for  such  improvements  should  not  be  limited,  as  it  is  by 
the  findings  and  judgment,  to  a  period  subsequent  to  December 
27,  1900,  as  she  acquired  title  to  the  one-half  of  the  property  which 
she  has  been  allowed  to  retain  at  an  earlier  date.  But  there  is  no 
finding  that  she  was  previously  in  possession  of  the  premises. 
The  only  finding  on  the  subject  is  that  since  the  27th  day  of  De- 
cember, 1900,  the  defendant  has  been  "in  the  actual  possession, 
control,  and  occupation  of  the  said  premises,  and  has  collected  and 
received,  and  still  collects  and  receives,  the  rents,  issues,  and  profits 
thereof."  As  I  understand  the  Thomas  Case  and  the  other  de- 
cisions to  the  same  effect,  the  right  to  reimbursement  which  they  as- 
sert can  be  invoked  only  in  favor  of  parties  in  actual  possession  and 
control  of  the  premises  in  dispute,  for  beneficial  expenditures  made 
during  the  time  of  such  possession  and  control.  The  evidence 
taken  on  the  trial  is  not  before  us,  as  the  case  comes  up  solely  on 
the  judgment  roll  and  exceptions  to  the  findings ;  and  as  the  only 
finding  relative  to  the  matter  makes  the  defendant's  occupancy 
of  the  premises  begin  on  December  27,  1900,  I  do  not  see  how  we 
can  interfere  with  the  judgment,  which  restricts  her  right  of  re- 
imbursement to  expenditures  made  subsequent  to  that  date. 
I  therefore  advise  an  affirmance. 

Interlocutory  Judgment  affirmed,  with  costs.    All  concur. 


CONLON  V.  MINOR  et  al. 

(.Supreme  Court,  Appellate  Division,  Second  Department    September  29, 1904.) 

1.  MoBTGAGEs— Execution— Collateral— Evidence. 

In  a  suit  to  foreclose  a  mortgage,  evidence  held  to  warrant  a  flndinR 
that  the  mortgage  was  executed  and  delivered  to  secure  the  mortgagee 
from  loss  under  the  agreement  of  a  member  of  a  firm  handling  the  mort- 
gagee's funds  that  the  firm  would  be  responsible  to  her  for  certain  of  her 
money  loaned  by  it  to  others  on  a  second  mortgage,  for  which  the  firm 
received  commissions. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Kittie  Conlon,  as  executrix,  etc.,  of  the  estate  of  Mary 
Conlon,  deceased,  against  Gilbert  W.  Minor  and  another.  From, 
a  judgment  in  favor  of  plaintiff,  defendants  appeal.     Affirmed. 

See  88  N.  Y.  Supp.  224. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT, 
WOODWARD,  JENKS,  and  HOOKER,  JJ. 

William  L.  Snyder,  for  appellants. 
Warren  Leslie,  for  respondent. 

WOODWARD,  J.  The  complaint  in  this  action  sets  out  that 
the  defendants,  for  the  purpose  of  securing  to  the  said  Mary  Conlon 
the  sum  of  $6,000,  executed  and  delivered  the  mortgage  in  ques- 
tion to  her  on  the  23d  day  of  October,  1901,  and  the  defendants 
deny  that  the  mortgage  in  question  was  ever  delivered  to  her,  and 
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also  that  it  was  executed  and  delivered  for  the  purpose  of  securing 
to  her  the  sum  of  $6,000,  or  any  other  sum  whatever.  The  trial  re- 
sulted in  a  judgment  in  favor  of  the  plaintiff,  directing  the  sale  of  the 
premises,  and  subrogating  the  defendants  to  certain  rights  in  secu- 
rities held  by  the  plaintiff.     The  defendants  appeal. 

It  appears  from  the  evidence  that  one  O'Gorman  had  represented 
Mary  Conlon  in  making  certain  loans  under  an  agreement  that  the 
said  O'Gorman  would  protect  her  against  loss.  Subsequently 
O'Gorman  turned  over  his  business  to  one  Leslie,  and  the  latter 
entered  into  i.  partnership  with  Gilbert  W.  Minor  and  one  Bliss, 
under  the  firm  name  of  Leslie,  Minor  &  Bliss,  for  the  practice  of 
law.  The  firm  appears  to  have  been  engaged  in  making  real  estate 
loans,  and  to  this  end  it  had  a  trust  account  in  one  of  the  banks, 
and  in  this  fund  Mary  Conlon  had  $6,000.  Mr.  Minor  had  an  op- 
portunity to  make  a  second  mortgage  loan,  and  after  a  conversa- 
tion with  Mr.  Minor,  in  which  the  latter  agreed  to  protect  Mary 
Conlon  against  loss,  Mr.  Leslie  went  to  the  latter,  and  represented 
to  her  that  the  firm  of  Leslie,  Minor  &  Bliss  would  transact  her 
business  on  the  same  basis  as  Judge  O'Gorman  had  done,  guaran- 
tying her  against  loss ;  and  with  this  understanding  Mary  Conlon 
authorized  the  loan  of  her  money  upon  the  mortgages  which  Mr. 
Minor's  client  held,  the  firm  getting  $900  in  commissions  on  the 
same.  Subsequently  the  first  mortgages  on  the  property  covered 
by  these  mortgages  were  foreclosed,  and  the  property  was  sold 
under  foreclosure  proceedings,  and  after  some  intermediate  trans- 
actions Mr.  Minor  gave  the  mortgage  in  suit  to  Mr.  Leslie  for  Mary 
Conlon,  with  a  request  that  it  be  not  immediately  recorded.  Later 
the  mortgage  was  recorded,  when  it  was  found  that  it  was  not  a 
second,  but  a  later,  mortgage.  Mr.  Minor  secured  some  of  the 
firm's  money,  and,  it  may  be  inferred,  discharged  the  lien  prior  to 
the  mortgage  in  suit.  Mary  Conlon  does  not  appear  to  have  made 
any  effort  to  realize  upon  the  bond  which  accompanied  the  original 
mortgage  on  which  the  loan  was  made,  and  the  judgment  subro- 
gates the  defendants  to  her  rights  in  that  bond,  and  decrees  the  sale 
of  the  premises  to  satisfy  the  indebtedness  of  Mary  Conlon.  The 
case  is  complicated  by  various  transactions,  but  the  evidence  is 
strong  in  support  of  the  equities  of  Mary  Conlon,  and  we  are  of 
opinioiT  that  the  mortgage  in  suit  was  made,  executed,  and  delivered 
for  the  purpose  of  securing  the  said  Mary  Conlon  from  loss  under 
the  agreement  of  Mr.  Leslie  that  the  firm  would  be  responsible  to 
her  for  her  money.  The  firm  had  the  benefit  of  the  commissions, 
and  Mr.  Minor  undoubtedly  gave  this  mortgage  under  his  agree- 
ment with  Mr.  Leslie  that  he  would  take  care  that  Mary  Conlon 
suffered  no  loss. 

We  have  examined  the  exceptions,  and  find  none  of  consequence, 
and  we  concur  in  the  conclusion  reached  by  the  learned  court  at 
Special  Term. 

The  judgment  appealed  from  should  be  affirmed,  with  costs.  All 
concur. 
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(44  Misc.  Rep.  839.) 

In  re  WBSTBROOK'S  WILL. 

(Surrogate's  Court,  Seneca  County.    July,  1904.) 

1.  Will— Destbuction— Revocation. 

After  a  will  was  executed,  the  first  subdivision  thereof  was  cot  out, 
and  the  edges  of  the  rest  of  the  will  were  fastened  together  by  a  piece 
of  paper  pasted  on  them.  The  piece  cut  out  could  not  be  found.  It  was 
shown  on  the  probate  that  Just  before  testatrix  died,  and  some  six  yean 
after  the  execution  of  the  will,  she  wrote  a  letter  to  a  person,  stating  that 
she  had  appointed  him  her  executor  some  years  before,  and  that  the  will 
was  in  a  box  with  other  papers,  and  that  certain  notes  In  the  box  were  to 
be  given  to  a  person  named.  The  will  and  notes  were  found  In  the  box. 
The  scrivener  and  a  subscribing  witness  testified  to  the  substance  of  the 
missing  clause.  Held,  that  the  will  would  be  admitted  to  probate,  the 
evidence  not  showing  destruction  or  revocation  thereof. 

In  the  matter  of  the  application  of  the  probate  of  the  will  of  Maria  S. 
Westbrook,  deceased.     Probate  decreed. 

MacDonald  Bros.,  for  proponent 

Hawley  &  Carmer,  for  contestant. 

C.  F,  Hammond,  for  Johnson  Home,  a  legatee, 

Geo.  E.  Zartman,  for  Betsy  Pitman. 

Ethel  Cappy,  in  pro.  per. 

RICHARDSON,  S.  On  the  irth  day  of  September,  1903,  Levi 
Van  Buskirk  presented  his  petition  for  the  probate  of  an  instrument  pur- 
porting to  be  the  last  will  and  testament  of  Maria  S.  Westbrook,  de- 
ceased, which  instrument  is  dated  July  10,  1889,  and  in  which  said  Van 
Buskirk  is  named  as  sole  executor.  Upon  filing  said  petition  a  cita- 
tion was  issued  and  returned  duly  served,  and  on  the  return  day  there- 
of Belinda  Edwards,  the  only  heir  at  law  and  next  of  kin  of  said 
decedent,  through  her  attorneys,  Hawley  &  Carmer,  filed  an  answer, 
and  alleged :  First,  that  the  said  paper  is  not  the  last  will  and  testa- 
ment of  said  decedent ;  second,  that  said  paper  was  not  subscribed  and 
attested  as  and  for  her  last  will,  in  conformity  with  the  statute  in  such 
case  made  and  provided ;  third,  that  said  paper  does  not  contain  all  of 
the  clauses  nor  all  of  the  provisions  that  it  did  contain  at  the  time  of 
its  execution,  but  that  the  same  has  been  mutilated,  changed,  and  in  part 
removed  and  destroyed,  and  is  not  now  the  paper  executed  by  decedent 
as  her  last  will  and  testament;  and,  fourth,  that  said  paper  is  invalid 
and  void  in  that  the  devise  and  bequest  to  the  Johnson  Home  at  Seneca 
Falls,  N.  Y.,  for  Indigent  Females  is  more  than  one-half  of  the  prop- 
erty of  the  said  decedent,  and  that  the  paper  propounded  for  probate 
herein  is  invalid  as  a  last  will  and  testament,  and  is  illegal  and  void. 
Thereupon  an  order  was  made  directing  that  the  legatees  named  in  said 
will  be  cited,  and  they  were  duly  notified. 

From  the  inspection  of  said  instrument  it  is  evident  that  one  subdi- 
vision of  same  has  been  cut  out,  and  the  remaining  part  of  said  instru- 
ment brought  together  and  held  by  a  piece  of  paper  having  been  pasted 
thereon.  The  evidence  in  this  matter  shows  that  at  the  time  of  the 
execution  of  said  instrument  the  testatrix  was  upward  of  21  years  of 
age,  a  citizen  of  the  United  States,  competent  to  devise  real  estate,  and 
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was  not  under  any  restraint  or  undue  influence.  It  also  shows  that  the 
same  was  executed  as  prescribed  by  law ;  and  from  such  evidence  we 
would  not  hesitate  to  admit  said  instrument  to  probate,  provided  it  was 
in  all  respects  as  when  executed.  The  contestant  contends  that  this 
instrument,  as  it  exists  to-day,  is  a  lost  or  destroyed  will,  or  that  the 
taking  away  of  the  missing  dause  operates  as  a  revocation  of  the  en- 
tire will.  In  answer  we  refer  to  the  evidence  of  Belinda  Edwards,  in 
which  she  states  that  on  Wednesday,  five  days  before  the  death  of  said 
testatrix,  she  stated  to  witness,  "that  there  was  a  letter  in  the  house  for 
Mr.  Levi  Van  Buskirk,  her  executor."  This  goes  to  show  that  tes- 
tatrix did  not  consider  this  instrument  a  lost,  destroyed,  or  revoked 
will,  and  it  is  a  well-established  rule  that  a  will  cannot  be  revoked  un- 
less the  testator  in  some  way  shows  his  or  her  intention  so  to  do. 
Again,  the  evidence  shows  that  after  the  death  of  testatrix  said  con- 
testant searched  for  and  found  said  letter,  which  she  caused  to  be  de- 
livered to  said  executor,  in  which  letter  the  testatrix  says:  "I  made 
my  will  some  years  ago  and  appointed  you  executor,  I  have  a  small 
wooden  box  with  my  will  and  other  papers  in ;  all  the  notes  you  find  in 
it  give  to  Belinda,  the  box  if  you  care  for  it  keep  yourself."  The  evi- 
dence of  contestant  shows  that  she  searched  for  and  found  the  wooden 
box  referred  to  in  said  letter,  and  sent  the  same  to  the  executor.  From 
these  facts  I  must  hold  that  this  was  not  a  lost,  destroyed,  or  revoked 
will,  and  there  remains  but  one  question  to  be  decided,  and  that  is,  what 
proof  is  necessary  of  the  contents  of  the  missing  part  of  said  instrument? 
We  have  the  evidence  of  Jasper  N.  Hammond,  who  was  the  scrivener 
of  said  instrument,  and  one  of  the  subscribing  witnesses,  and  who  was 
asked  this  question : 

"Have  yon  a  recollection  of  what  tbat  missing  clause  was?  Ans.  My  best 
recollection  Is  that  the  clause  read  as  follows,  in  substance :  'I  will  and  give 
to  Ethel  Edwards  adopted  daughter  of  my  daughter  Belinda  Edwards  the  sum 
of  two  hundred  dollars.'  Q.  And  that  comprises  in  substance  the  entire  portion 
of  the  missing  paragraph?  Ans.  Yes.  Q.  Was  that  clause,  substantially  as 
you  have  testified  to,  contained  and  written  in  the  will  at  the  time  of  the  execu- 
tion? Ans.  It  was.  I  should  have  added  that  also  the  word  'second'  was 
written  upon  the  part  of  this  sheet  of  paper  which  has  been  removed,  and  over 
the  waved  line  which  precedes  the  line  that  reads  as  follows,  'I  will  and  give 
the  sum  of  two  hundred  dollars.'  " 

Mr.  Hammond  gives  reasons  for  his  recollection  of  the  substance  of 
the  missing  clause,  and  from  his  testimony  alone  we  think  there  is  suf- 
ficient proof  of  the  missing  portion  of  said  last  will. 

Mr.  Salisbury,  the  other  subscribing  witness,  testified  that  said  will 
was  executed  in  Mr.  Hammond's  private  room,  and  after  its  execu- 
tion the  testatrix  followed  witness  into  the  front  office,  which  he  oc- 
cupied, and  stated  to  him  her  reason  for  making  the  provision  for  Ethel 
Edwards. 

To  this  evidence  the  contestant  objects,  claiming  that  it  is  incom- 
petent, improper,  and  not  admissible  or  proper  for  the  purpose  of  sup- 
plying the  missing  clause  or  proving  the  contents  of  the  will.  The 
Court  of  Appeals  has  held,  and  the  general  rule  is,  that  when  an  act 
is  done  to  which  it  is  necessary  or  important  to  ascribe  a  motive  or 
cause,  what  was  said  by  the  actor  at  the  time,  from  which  the  motive  or 
cause  may  be  collected,  is  part  of  the  act.    And  we  cannot  see  why  this 
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evidence  should  not  be  admitted  if  we  follow  that  rule.  Therefore  from 
the  evidence  we  find :  First.  That  Maria  S.  Westbrook  duly  executed 
her  last  will  and  testament  July  10,  1899 ;  that  she  was  competent  to 
execute  the  same  and  was  not  under  any  restraint.  Second.  That  after 
the  execution  of  such  will,  and  after  delivery  of  -same  to  her,  the 
first  subdivision  of  same  was  cut  out,  and  the  remaining  edges  of  such 
will  were  fastened  together.  Third.  That  said  will  minus  said  missing 
clause  was 'found  in  a  box  belonging  to  her.  And,  fourth,  that  said 
missing  clause  or  subdivision  read  as  follows:  "I  will  and  give  to 
Ethel  Edwards  adopted  daughter  of  my  daughter  Belinda  Edwards  the 
sum  of  two  hundred  dollars."  That  said  last  will  and  testament  when 
executed  was  in  words  and  figures  as  follows : 

"The  Last  Will  and  Testament  of  Maria  S.  Westbrook  of  the  town  of  Tyre, 
County  of  Seneca  and  State  of  New  York. 

"I,  Maria  S.  Westbrook  aware  of  the  uncertainty  of  life,  do  make,  ordain, 
publish  and  declare  this  my  last  Will  and  Testament,  in  the  manner  and  form 
following,  that  is  to  say : 

"After  the  payment  of  my  funeral  charges,  the  expenses  of  administering 
my  estate,  and  my  lawful  debts,  I  give,  devise  and  bequeath  my  property  as 
follows : 

"First, — I  will  and  give  to  Ethel  Edwards  adopted  daughter  of  my  daughter 
Belinda  Edwards  the  sum  of  Two  Hundred  Dollars. 

"Second, — I  will  and  give  the  sum  of  two  hundred  dollars  to  the  person  wbo 
shall  have  the  charge  and  care  of  me  in  my  last  sickness,  and  the  Judgment 
of  my  executor  as  to  who  shall  be  entitled  to  the  same  shall  be  final  and  bind- 
ing on  all  concerned. 

"Third, — I  will,  give  and  bequeath  all  the  rest,  residue  and  remainder  of 
my  property  and  estate  of  every  kind,  absolutely  to  the  'Johnson  Home  at 
Seneca  Falls,  N.  Y.,  for  indigent  females,'  an  incorporated  Charitable  Instltn- 
tion  located  at  Seneca  Falls,  N.  Y.,  and  founded  by  the  provisions  of  the  will 
of  Justus  B.  Johnson. 

"Fourth, — I  give  my  executor  hereinafter  named  full  power  to  sell  and  con- 
vey any  and  all  real  estate  which  I  may  own. 

"Likewise,  I  make,  constitute  and  appoint  Levi  Van  Buskirk  of  Tyre,  Seneca 
County,  New  York,  to  be  executor  of  this  my  last  Will  and  Testament,  hereby 
revoking  all  former  wills  by  me  made. 

"In  witness  whereof  I  have  hereunto  subscribed  my  name  and  affixed  my 
seal  the  tenth  day  of  July  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  eighty-nine.  Maria  S.  Westbrook*    [L.  S.] 

"The  above  written  instrument  was  subscribed  by  the  said  Maria  S.  West- 
brook in  our  presence,  and  acknowledged  by  her  to  each  of  us ;  and  she  at  tbe 
same  time  declared  the  above  instrument,  so  subscribed,  to  be  her  last  will  and 
testament ;  and  we,  at  her  request,  have  signed  our  names  as  witnesses  thereto, 
in  her  presence,  and  in  the  presence  of  each  other,  and  written  opposite  our 
names  our  respective  places  of  residence. 

"Jasper  N.  Hammond,  Seneca  Falls,  N.  Y. 

"S.  H.  Salisbury,  Seneca  Falls,  N.  Y." 

And  finally  that  said  instrument  is  the  last  will  and  testament  of 
Maria  S.  Westbrook ;  that  the  same  was  properly  executed ;  that  at  the 
time  of  its  execution  she  was  of  sound  disposing  mind  and  memory, 
and  was  under  no  restraint ;  and  I  direct  that  the  same  be  admitted 
to  probate  as  a  will  of  real  and  personal  estate.  A  decree  may  be  there- 
fore entered  admitting  to  probate  the  said  instrument  as  her  last  will 
and  testament. 

Probate  decreed. 
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fOT  App.  Div.  212.) 

In  re  NELSON'S  WILL. 

(Supreme  Court,  Appellate  Divisiou»  Second  Department.    September  29,  1904.) 

1-  Wills— Validity— Undue  Influence— Burden  or  Proof. 

On  an  application  for  the  probate  of  a  will  the  burden  of  proof  that  the 
will  was  induced  by  undue  influence  amounting  to  fraud  or  coercion  is  on 

the  contestant. 

♦ 

2.  Same— Testamentary  Capacity— Undue  Influence— Evidence. 

In  proceedings  for  the  probate  of  a  will  evidence  held  Insuflacient  to  show 
either  want  of  testamentary  capacity  or  coercion  amounting  to  undue  in- 
fluence. 

Appeal  from  Surrogate's  Court,  Kings  \Jounty. 

Application  for  the  probate  of  the  last  will  of  Samuel  Nelson, 
deceased.  From  a  surrogate's  decree  refusing  probate,  proponent 
siDDeals.    Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

Jacob  Manheim,  for  appellants. 
Louis  B.  Boudin,  for  respondent 

WOODWARD,  J.  Jacob  Nelson,  as  the  administrator  appointed 
by  the  will  of  the  late  Samuel  Nelson,  of  the  borough  of  Brooklyn, 
offered  said  last  will  and  testament  for  probate  before  the  surro- 
gate of  Kings  county,  and  upon  the  objections  of  Sarah  Nelson, 
widow  of  the  deceased,  this  will  has  been  denied  probate.  The  de- 
cree adjudges  "that  the  said  instrument  in  writing  purporting  to 
be  the  last  will  and  testament  of  the  said  Samuel  Nelson,  deceased, 
was  not  executed  and  attested  in  the  manner  prescribed  by  law  for 
the  execution  and  attestation  of  last  wills  and  testaments;  and 
that  the  said  Samuel  Nelson,  at  the  time  of  the  alleged  execution 
of  said  instrument,  was  not  competent  to  execute  the  same;  and 
that  the  execution  thereof  by  him  was  procured  by  fraud  and 
device :  and  that  the  said  instrument  in  writing  is  null  and  void  as 
for  the  last  will  and  testament  of  the  said  Samuel  Nelson,  deceased, 
and  that  the  same  be,  and  it  hereby  is,  refused  probate."  The  pro- 
ponent appeals  from  this  decree. 

After  a  careful  reading  of  the  evidence  in  this  matter,  we  are 
unable  to  understand  how  the  learned  court  reached  the  conclu- 
sion that  there  was  anything  amounting  to  fraud,  collusion,  or 
improper  influence  in  the  making  and  execution  of  this  will.  The 
will  is  somewhat  crude,  being  drawn  by  a  notary  public  and  real 
estate  dealer;  but  we  fail  to  find  any  lack  of  the  formalities  pre- 
scribed by  the  statutes.  It  recites  that  "I,  Samuel  Nelson,  being  of 
sound  and  disposing  mind  and  memory,  and  considering  the  un- 
certainty of  this  life,  do  make,  publish  and  declare  this  to  be  my 
last  will  and  testament  as  follows,  hereby  revoking  all  other  and 
former  wills  by  me  at  any  time  made."  He  then  provides  for  the 
payment  of  his  debts;  gives  to  his  sister  Rose  Nelson  $400,  to 
his  sister  Mamie  Marcus  Nelson  $150,  to  his  sister  Loie  Nelson 
$250,   to   his   brother   Jock   Nelson   his   business   as   a   confectioner 
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and  dealer  in  cigars,  and  to  his  wife  an  insurance  policy  in  the 
Metropolitan  Life  Insurance  Company  for  $1,000.  He  then  makes 
his  brother  Jock  Nelson  his  executor,  and  signs  the  paper  at  the 
end  of  his  will,  and  Abraham  Schlar  and  Charles  Bavetta  sign  the 
same  as  witnesses,  it  being  recited  that  the  same  was  "subscribed 
by  the  testator  named  in  the  foregoing  will,  in  the  presence  of  each 
of  us,  and  at  the  time  of  making  such  subscription  the  above  in- 
strument was  declared  by  the  said  testator  to  be  his  last  will  and 
testament,  and  each  of  us,  at  the  request  of  said  testator,  and  in 
his  presence  and  in  the  presence  of  each  other,  signed  our  names 
as  witnesses  thereto."  Upon  the  hearing  of  the  objections  both  of 
the  subscribing  witnesses  were  present,  and  testified  to  the  exe- 
cution of  the  will  in  accord  with  the  above  declaration,  and  this 
testimony  was  not  disputed  or  weakened  in  any  degree,  with  the 
possible  exception  of  the  testimony  of  one  witness  which  seemed 
to  suggest  that  one  of  the  subscribing  witnesses  was  not  in  the 
room  at  the  time  the  testator  signed  the  will,  but  was  subsequenth' 
called  in.  The  evidence  in  full  leaves  no  such  uncertainty,  and, 
if  it  did,  it  would  not  affect  the  question,  for  the  statute  requires 
that  "such  subscription  shall  be  made  by  the  testator,  in  the  pres- 
ence of  each  of  the  attesting  witnesses,  or  shall  be  acknowledge<] 
by  him,  to  have  been  so  made,  to  each  of  the  attesting  witnesses." 
Rev.  St.  (9th  Ed. ;  Banks  Bros.)  p.  1877,  §  40,  subd.  2.  The  evi- 
dence shows  that  the  signature  was  made  and  acknowledged  in  the 
presence  of  each  of  the  witnesses.  Each  of  these  witnesses  testi- 
fies without  objection  that  the  testator  was  of  sound  and  disposing 
mind  at  the  time,  and,  as  every  man  is  presumed  to  be  of  sane 
mind  until  the  contrary  is  shown,  the  burden  of  proving  unsound- 
ness or  imbecility  of  mind  in  the  testator  is  upon  the  party  im- 
peaching the  validity  of  the  will  for  that  cause.  The  attesting  wit- 
nesses to  a  will  are  regarded  in  the  law  as  placed  around  the  tes- 
tator in  order  that  no  fraud  may  be  practiced  upon  him  in  the 
•execution  of  the  will,  and  to  ascertain  and  judge  of  his  capacity.  On 
this  ground  these  witnesses  are  permitted  to  testify  as  to  the  opin- 
ion they  formed  of  the  testator's  capacity  at  the  time  of  executing 
his  will ;  and  their  opinions,  and  the  facts  they  state  as  occurring 
at  the  time,  are  generally  to  be  particularly  regarded  by  the  court 
1  Jarman  on  Wills  (2d  Am.  Ed.)  72,  74. 

The  only  possible  dispute  as  to  the  testator's  capacity  to  make 
a  will  on  the  date  of  the  execution  of  the  paper  offered  for  probate 
was  the  testimony  of  one  of  the  doctors  at  the  Sancy  Hospital, 
where  the  testator  had  been  taken  for  an  operation  for  appendi- 
citis. This  doctor,  who  did  not  recollect  to  have  seen  the  patient 
on  the  day  of  the  date  of  the  will,  testified  from  a  chart  supposed 
to  show  the  patient's  temperature,  respiration,  etc.,  at  various  times 
during  the  day,  and,  after  explaining  what  the  chart  showed,  and 
the  characteristics  of  the  patient's  difficulty,  he  was  asked :  "What, 
in  your  opinion,  would  be  the  effect  on  this  man's  mind  of  some- 
body bothering  him  persistently  about  some  object?"  There  was 
absolutely  no  evidence  in  the  case  that  any  one  had  been  bother- 
ing the  patient  about  any  subject.     The  most  that  had  appeared 
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was  that  this  same  witness  had  testified  that  the  patient's  relatives 
had  been  very  persistent  in  visiting  him ;  that  they  had  come  in 
at  times  contrary  to  the  rules  of  the  hospital ;  but  upon  cross-ex- 
amination he  admitted  that  he  knew  nothing  of  this  personally, 
his  statement  being  based  upon  statements  made  to  him  by  some 
nurse  or  attendant,  who  was  not  called  in  the  case.  But,  so  far  as 
appears  from  the  evidence,  these  relatives  were  not  bothering  him 
or  importuning  him,  and  there  is  absolutely  no  evidence  that  any 
of  the  beneficiaries  were  present  at  the  hospital  in  violation  of 
the  rules,  or  that  any  one  of  them  ever  made  any  suggestions  in 
reference  to  the  disposition  of  his  property,  or  with  reference  to 
any  matters  of  business.  The  most  that  can  be  said,  even  from 
the  hearsay  evidence  of  the  doctor,  is  that  the  testator's  relatives 
visited  him  at  the  hospital.  Not  one  word  is  said  to  indicate  that 
any  one  of  th^  beneficiaries  ever  said  a  word  in  the  hospital  to  him. 
The  proponent  objected  to  the  question  above  without  stating  any 
ground,  and  the  objection  was  overruled,  and  an  exception  was 
taken.  The  witness  answered :  "I  should  think  that  the  effect,  un- 
der his  condition,  would  be  to  get  rid  of  them  as  soon  as  possible." 
This  same  witness,  after  telling  of  what  was  probably  done  in 
preparing  the  patient  for  the  operation  which  was  to  take  place 
on  the  day  following  the  date  of  the  execution  of  the  will,  was 
asked :  "What,  in  your  opinion,  is  the  effect  of  this  on  the  patient 
as  to  his  nervousness  and  irritability?"  This  was  objected  to  on 
the  grounds  that  no  foundation  had  been  laid;  that  the  witness 
was  not  qualified.  The  objection  was  overruled,  and  after  an  ex- 
ception the  witness  answered :  "It  increases  their  nervousness  and 
apprehension.  Aside  from  their  physical  discomfort,  it  is  a  sign 
of  the  approaching  operation,  and  that,  of  course,  induces  an  in- 
creased nervousness ;  that  is  what  I  mean."  The  witness  was  then 
asked : .  "Was  this  man,  Samuel  Nelson,  at  or  about  two  o'clock  p. 
m.  on  the  21st  day  of  June,  1903,  in  a  mental  condition  which 
would  enable  him  to  sustain  a  continuous  effort  for  about  three- 
quarters  of  an  hour  such  as  would  be  involved  in  the  drawing  of 
a  will?"  This  was  objected  to  unless  the  doctor  could  state  that 
he  saw  the  patient  on  that  day.  The  objection  was  overruled, 
and  the  proponent  excepted.  The  witness  answered:  "From  his 
condition,  as  I  followed  it  very  closely  for  a  number  of  days,  I 
should  think  that  his  condition  would  not  warrant  such  an  act. 
Your  honor  understands  that  I  am  not  an  expert.  I  have  not 
qualified  as  such."  The  surrogate  suggested  that  the  witness  in- 
tended to  say  that  he  had  not  qualified  as  a  mental  expert,  and 
was  answered  in  the  affirmative.  The  witness  was  then  asked, 
"I  ask  for  your  opinion  as  a  physician,"  and  the  witness  responded, 
"Then  I  should  answer,  'No.' "  A  motion  to  strike  this  out  was 
denied.  On  cross-examination  the  witness  said,  "I  do  not  wish  to 
say,  judging  from  the  man's  condition,  that  he  was  incapable  men- 
tally of  making  a  will."  This  is  the  extent  of  the  evidence  which 
in  any  manner  bears  upon  the  testator's  mental  condition  at  the 
time  of  executing  the  will,  and  it  goes  only  to  the  extent  of  the 
opinion  of  a  physician  who  had  seen  him  on  Friday  that  on  the 
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following  Sunday,  judging  from  a  chart,  which  is  not  shown  to 
have  been  accurately  kept,  the  patient  was  not  in  a  condition  to 
undergo  a  "continuous  effort  for  about  three-quarters  of  an  hour 
such  as  would  be  involved  in  the  drawing  of  a  will" ;  this  opinion 
being,  not  as  an  expert  in  mental  diseases,  but  as  a  physician,  and 
the  witness  specially  disclaims  an  intention  to  pass  upon  his  men- 
tal capacity  to  make  a  will.  The  evidence  in  the  case  did  not  show 
that  the  testator  was  called  upon  to  undergo  any  continuous  effort 
for  three-quarters  of  an  hour.  It  was  in  evidence  that  Charles 
Bavetta,  the  notary  public  who  drew  the  will,  was  in  the  room 
about  three-quarters  of  an  hour,  but  the  contents  of  the  will  are 
such  that  it  nii^ht  have  been  stated  in  all  its  details  in  less  than 
five  minutes.  The  will  itself  bears  evidence  of  a  sound  mind.  It 
disposes,  concededly,  of  all  of  the  testator's  property— of  his  money 
in  a  savings  bank,  of  his  store  and  its  contents,  and  of  a  life  in- 
surance policy.  It  provides  for  all  of  his  brothers  and  sisters,  so  far 
as  appears,  giving  each  one  a  portion.  It  imposes  an  obliga- 
tion on  his  brother  to  pay  over  to  one  of  his  sisters  $100,  the  amount 
to  his  credit  in  the  bank  not  being  sufficient  to  pay  the  other  be- 
quests and  make  provision  for  this  one,  and  he  gives  his  wife 
an  insurance  policy  of  $1,000.  It  closes  up  his  worldly  affairs  in 
a  manner  which  we,  not  knowing  all  of  the  circumstances,  have 
no  right  to  criticise,  and  which  may  have  been  in  accord  with  the 
highest  principles  of  justice.  The  evidence  in  support  of  the  will 
is  absolutely  without  dispute.  There  is  not  only  no  evidence  to 
overcome  the  presumption  in  favor  of  the  validity  of  the  will,  but 
there  is  affirmative  evidence  to  show  that  the  will  was  executed  in 
conformity  with  the  provisions  of  the  law,  and  by  a  person  men- 
tally capable  of  making  a  will.  The  case,  then,  is  one  where  the 
testator  had  testamentary  capacity,  a  present  knowledge  of  the 
contents  of  the  will,  and  where  at  its  execution  he  was  surrounded 
by  all  the  guards  which  the  statute  has  prescribed  to  prevent  fraud 
and  imposition.  A  will  executed  under  these  circumstances  can 
be  avoided  only  by  influence  amounting  to  force  or  coercion,  and 
proof  that  it  was  obtained  by  this  coercion.  The  burden  of  prov- 
ing it  is  upon  the  party  who  makes  the  allegation.  Matter  of  Will 
of  Martin,  98  N.  Y.  193,  196,  197,  and  authorities  there  cited;  Mat- 
ter of  Mondorf,  110  N.  Y.  450,  456,  18  N.  E.  256.  In  this  case 
there  is  absolutely  no  evidence  of  what  the  law,  or  common  un- 
derstanding, would  term  undue  influence.  There  is  no  evidence 
that  any  individual  ever  made  any  suggestion  to  the  testator  as 
to  the  contents  of  this  will,  or  of  his  disposition  of  his  property. 
The  will,  according  to  the  testimony  of  Charles  Bavetta,  who  drew 
it,  was  dictated  in  all  its  provisions  by  the  testator,  and  there  is 
no  evidence  that  Mr.  Bavetta  had  any  interest  in  the  matter,  or 
that  he  was  not  an  honest  man,  or  that  there  was  anything  about 
his  employment  which  was  irregular  or  questionable.  He  was  a 
notary  public,  a  dealer  in  real  estate,  had  previously  drawn  wills. 
and  the  testator  called  him  in  to  perform  the  offices  of  a  scrivener 
in  disposing  of  his  small  estate.  What  is  there  about  this  will  or 
the  manner  of  its  execution — what  is  there  in  the  will  itself— to 
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suggest  anything  except  the  act  of  a  rational  man,  free  from  co- 
ercive influences?  We  confess  that  we  are  unable  to  share  in  the 
doubts  and  misgivings  which  appear  to  have  troubled  the  learned 
surrogate.  There  was  no  fraud,  imposition,  constraint,  or  coercion 
(Matter  of  Mondorf,  supra),  so  far  as  the  evidence  discloses,  and 
fraud  and  undue  influence  are  not  to  be  presumed,  but  must  be 
proven  by  the  party  relying  upon  such  allegations  (Matter  of 
Will  of  Martin,  supra). 

The  decree  should  be  reversed,  and  the  issues  presented  to  a 
jury  for  trial.    All. concur. 


In  re  YERKS'  ESTATE. 
<Siipreine  Conrt,  AppeHate  Division,  Second  Department    September  29,  1904.) 
1    Wnxs—SuBMissioN  OF  CoNTBovEBSY— Insufficient  Statement— Continu- 

ANOE. 

Where,  on  the  submission  of  a  controversy  between  certain  persons  In- 
terested In  a  testator's  estate,  there  was  no  statement  as  to  whether 
the  direction  In  the  will  to  sell  certain  real  estate  in  controversy  had 
been  carried  out,  and  no  sufficient  facts  were  stated  to  Indicate  the  basis 
of  the  claim  of  one  of  the  contestants  to  the  entire  farm  belonging  to  tes- 
tator In  case  the  court  should  find  that  the  title  of  another  claimant  had 
not  been  established,  the  case  will  be  continued  for  a  single  term,  to 
enable  the  parties  to  file  an  additional  statement,  as  authorized  by  Code 
Civ.  Proc.  §  1281. 

2.  Same— Designation  of  Parties. 

On  submission  of  a  controversy  to  the  Appellate  Division,  one  of  the 
parties  should  be  designated  as  the  plaintiff  and  the  other  as  the  defend- 
ant, and  the  claim  of  each  set  forth  In  the  nature  of  a  prayer  for  judg- 
ment, so  as  to  permit  the  application  of  Code  Civ.  Proc.  5  1280,  declaring 
that  after  the  filing  of  the  submission  the  controversy  becomes  an  action, 
subject  to  each  provision  of  law  relating  to  proceedings  in  an  action. 

Submission  of  controversy  between  Sarah  M.  Clark  and  Adaline 
Yerks  Van  Alstyne  as  to  the  share  of  Sarah  M.  Clark  in  the  real  estate 
of  testator  John  F.  Yerks,  and  the  proceeds  of  the  sale  of  a  portion  of 
his  real  estate  received  by  George  W.  Yerks,  as  executor  of  the  estate 
of  John  F.  Yerks,  deceased.  Proceeding  continued  for  additional 
statement. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD,  JENKS,  and  HOOKER,  J  J. 

John  H.  Ferguson,  for  Sarah  M.  Clark. 

William  L.  Visscher,  for  Adaline  Yerks  Van  Alstyne. 

WILLARD  BARTLETT,  J.  This  matter  has  been  submitted  once 
before,  and  the  proceeding  was  dismissed  because  the  case  contained 
no  stipulation  as  to  the  nature  or  form  of  the  judgment  to  be  rendered. 
A  stipulation  on  that  subject  has  now  been  inserted,  but  the  submission 
is  still  so  defective  that  the  court  is  unable  to  render  judgment  upon  it. 
There  is  no  statement  as  to  whether  the  direction  to  sell,  contained  in 
the  ninth  clause  of  the  will,  has  ever  been  carried  out,  nor  are  any  facts 
set  forth  sufficient  to  indicate  the  basis  of  Mrs.  Van  Alstyne's  claim  to 
be  entitled  to  the  whole  of  the  farm  in  case  the  court  shall  find  that 
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Mrs.  Clark  has  not  established  her  title.  Furthermore,  in  a  submission 
of  this  kind,  one  of  the  parties  should  be  designated  as  the  plaintiff  and 
the  other  as  the  defendant,  and  the  claim  of  each,  in  the  nature  of  a 
prayer  for  judgment,  should  be  set  forth.  Otherwise,  the  provision 
of  section  1280  of  the  Code,  declaring  that  the  controversy  becomes  an 
action  after  the  filing  of  the  submission,  and  that  each  provision  of  law 
relating  to  a  proceeding  in  an  action  then  becomes  applicable,  cannot 
possibly  be  carried  out.  In  view  of  these  defects,  we  will  refrain  from 
disposing  of  the  matter  until  the  next  term  of  court,  in  order  to  give 
the  parties  an  opportunity  to  file  an  additional  statement,  under  section 
1281.  If  this  is  not  done  during  the  present  term,  the  proceeding  will 
have  to  be  dismissed. 
All  concur. 


(97  App.  Div.  185.) 

SCHRBYER  v.  X  S.  BAILEY  &  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department.    September  29,  1904.) 

1.  Corporations— Notes— Execution— Authority    of   Officers— Bona   Fide 
Holder. 

Where  there  was  evidence  justifying  a  finding  that  the  president  of  a 
corporation  had  apparent,  if  not  actual,  authority  to  issue  a  note  SDed 
on  as  the  obligation  of  the  corporation,  it  was  no  defense  to  the  cor- 
poration's liability  thereon,  as  against  a  bona  fide  Indorsee  without  notice, 
that  the  proceeds  of  .the  note  were  used  to  satisfy  the  president's  indi- 
vidual indebtedness  to  the  corporation,  and  that  the  latter  acquired  no 
benefit  therefrom. 

Appeal  from  Trial  Term,  Westchester  County. 

Action  by  Charles  M.  Schreyer  against  J.  S.  Bailey  &  Co.  From 
a  judgment  in  favor  of  defendant,  and  from  an  order  denying  plain- 
tiffs motion  for  a  new  trial,  he  appeals.     Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT, 
WOODWARD,  JENKS,  and  HOOKER,  JJ. 

Henry  A.  Forster  (Edward  Swann,  on  the  brief),  for  appellant. 

Frederick  M.  Czaki,  for  respondent. 

PER  CURIAM.  The  action  is  upon  a  $15,000  promissory  note 
of  the  defendant  corporation,  which  has  been  transferred  to  the 
plaintiff  by  George  Hotchkiss,  the  payee.  The  note  was  made  by 
J.  S.  Bailey,  the  defendant's  president  and  treasurer,  in  the  name 
of  the  company,  and  it  is  undisputed  that  the  $15,000  was  paid  by 
Hotchkiss  in  checks  to  the  company's  order.  The  main  defense 
was  that  the  money  was  borrowed  by  Bailey  for  his  own  purposes, 
and  was  used  by  him  to  pay  his  individual  indebtedness  to  the 
company.  It  was  clearly  established  that  Bailey  was  invested  by 
the  company  with  apparent,  if  not  actual,  authority  to  issue  the 
note,  or,  at  least,  there  was  abundant  evidence  to  justify  a  jury  in 
reaching  that  conclusion.  In  directing  a  verdict  for  the  defendant, 
the  learned  trial  court  said : 

*'The  proof  in  this  case  is  that  the  corporation  did  not  have  the  benefit  of 
the  money.  It  was  a  corporation  note.  It. is  perfectly  clear  what  these  trans- 
actions were.  .  Mr.  Bailey  issued  a  corporation  note  for  his  own  advantage  and 
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benefit  and  the  proceeds  of  It  came  into  the  corporation  simultaneously  with 
bis  instructions  to  pass  it  to  his  personal  credit,  and  never  rested  but  for  a 
moment  to  the  credit  of  the  treasury  of  the  corporation." 

The  payee  of  the  note  (Hotchkiss)  testified  positively  that  he 
had  no  knowledge  at  the  time  of  the  loan  that  any  part  of  the 
money  was,  or  was  to  be,  used  by  Bailey  for  his  own  purposes; 
and  we  do  not  think  the  case  contains  sufficient  evidence  to  support 
a  finding  to  the  contrary.  As  an  innocent  bona  fide  holder  of  an 
authorized  note,  he  could  collect  it  from  the  company,  although 
the  proceeds  were  used  without  his  knowledge  in  the  manner  stated 
by  the  learned  trial  court. 

It  follows  that  the  judgment  and  order  should  be  reversed. 

Judgment  and  order  reversed,  and  new  trial  granted;  costs  to  abide  the 
event 


(07  App.  Div.  205.) 

fn  re  DONOHUE'S  WILL. 

(Supreme  Court,  Appellate  Division,  Second  Department    September  29,  1904.) 

1.  Testamentaby  Cap acitt— Evidence. 

Evidence  on  proceedings  to  probate  a  will  and  codicil  lield  insufficient 
to  sustain  a  finding  of  lack  of  testamentary  capacity  at  the  time  the 
codicil  was  executed. 

2.  Sake. 

Where,  on  contest  of  a  will  on  the  ground  of  testamentary  incapacity. 
the  physician  of  deceased  is  called,  and  it  is  conceded  that  he  was  an 
honest  and  fair  man,  the  fact  that  when  he  was  asked  as  to  the  question 
of  testator's  capacity  on  the  day  on  which  he  executed  a  codicil  he  hesi- 
tated, and  spoke  after  deliberation  and  thought  ought  not  to  be  accepted 
as  evidence  of  the  falsity  of  his  answer  that  testator  was  of  a  sound  mind 
on  that  date,  there  being  no  evidence  to  the  contrary,  and  the  presumption 
being  in  favor  of  testamentary  capacity. 

Appeal  from  Surrogate's  Court,  Kings  County. 

In  the  matter  of  the  probate  of  the  last  will  of  George  W.  Dono- 
hue.  From  an  order  finding  a  certain  writing  not  a  valid  codicil, 
Marietta  L.  Donohue  and  others  appeal.     Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT, 
WOODWARD,  JENKS,  and  HOOKER,  JJ. 

Albert  B.  Boardman,  for  appellants. 

Augustus  Van  Wyck  and  George  B.  Abbott,  for  respondent. 

WOODWARD,  J.  George  W.  Donohue  died  at  the  age  of  52 
years,  on  the  16th  day  of  December,  1902,  leaving  a  last  will  and 
testament,  with  a  codicil  attached.  Proceedings  looking  to  the  pro- 
bate of  this  will  were  commenced  on  the  same  day  by  the  persons 
named  therein  as  executors.  Objections  were  filed  to  the  probate 
of  the  will  and  codicil  by  Patrick  J.  Madden,  one  of  the  heirs  at 
law  and  next  of  kin,  and  to  the  probate  of  the  codicil  by  Eliza 
Stewart,  a  legatee  and  devisee  under  the  will.  The  learned  surro- 
gate admitted  the  will  to  probate,  and  overruled  the  objections  to 
the  form  of  the  codicil,  but  held  that  the  same  was  void  because  of 
lack  of  testamentary  capacity  on  the  part  of  the  testator.    There 
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is  no  appeal  from  that  portion  of  the  decree  which  admits  the  will 
to  probate,  and  the  only  question  here  is  whether  the  objections  to 
the  testamentary  capacity  of  the  testator  are  sustained  by  the  evi- 
dence. After  a  careful  perusal  of  the  testimony,  aided  by  the 
opinion  of  the  learned  surrogate  and  the  sugfgestions  of  coinisel, 
we  are  unable  to  reach  the  conclusion  that  George  W.  Donohue 
was  incapable  of  acting  intelligently  in  the  disposition  of  his  prop- 
erty on  the  date  of  the  codicil,  the  18th  day  of  November,  1902. 
Mr.  Donohue's  will  was  made  and  executed  on  the  20th  daj^  of 
March,  1902,  after  he  had  sustained  a  light  stroke  of  paralysis. 
It  disposes  of  a  considerable  estate,  and  gives. to  "Marietta  L. 
Donohue,  widow  of  my  late  brother,  Augustin  H.  Donohue,  the 
sum  of  five  thousand  dollars,"  making  her  also  one  of  the  executors 
of  his  will.  After  making  several  personal  and  charitable  bequests, 
the  testator  gives  the  remainder  of  his  estate  of  every  character  to 
Mrs.  David  S.  Stewart,  a  cousin  several  degrees  removed.  Sub- 
sequent to  the  making  of  this  will  Mr.  Donohue  was  seriously  ill. 
He  resided  at  the  Mansion  House,  in  the  borough  of  Brooklyn,  and 
his  sister-in-law.  Marietta  L.  Donohue,  in  harmony  with  a  promise 
which  she  says  was  exacted  by  her  deceased  husband  and  George 
W.  Donohue's  deceased  mother,  visited  him  daily,  and  looked  after 
his  needs.  Subsequently  Mr.  Donohue  went  to  the  country  for  his 
health,  and  was  accompanied  by  Mrs.  Donohue,  who  resided  in  the 
same  place,  but  at  a  different  hotel,  and  who  watched  over  him 
during  the  summer,  walking  with  him,  and  performing  other  kindly 
offices.  She  testifies  without  contradiction  that  she  never  made 
any  suggestions  of  any  kind  in  reference  to  the  disposition  of  his 
property,  and  there  is  nothing  suggested  in  the  evidence  that  she 
did  anything  which  was  not  entirely  becoming  and  proper  in  the 
sister-in-law  of  an  invalid,  who  had  no  wife  or  family  to  look  after 
him.  Mr.  Donohue  returned  to  the  Mansion  House  in  September, 
and  his  physician  testifies  that  he  was  much  improved  in  health. 
While  the  witnesses  do  not  entirely  agree  as  to  his  condition,  there 
is  a  very  general  consensus  of  opinion  that,  although  not  as  active 
and  free  in  his  intercourse  with  those  about  him  as  formerly,  he 
was  improved  in  health  over  the  time  of  his  departure;  and  this 
condition  appears  to  have  continued  during  September  and  October. 
Dr.  McCorkle,  who  is  conceded  by  all  to  be  a  physician  of  recog- 
nized standing  and  integrity,  attended  him  during  his  entire  ill- 
ness, and,  after  detailing  his  condition  during  the  spring  and 
summer,  he  says:  "I  saw  him  on  November  1st,  November  5th, 
and  November  9th,  He  was  not  feeling  so  well  then.  '  November 
9th  was  the  first  time  I  saw  any  change  for  the  worse.  The  trouble 
was  with  his  bowels.  He  became  obstinately  constipated."  He 
then  says  he  thought  the  patient  would  be  easily  relieved,  but  was 
mistaken,  and  that  he  saw  him  on  the  "11th,  12th,  13th,  14th,  15th, 
16th,  17th,  18th,  and  then  not  again  until  the  20th ;  then  the  25th 
and  27th.  He  improved  very  much  after  that.  The  reason  why  I 
omitted  my  visits  for  a  few  days  after  the  18th  was  that  he  was 
so  much  improved.''  After  detailing  the  testator's  illness  during 
the  time  that  he  was  troubled  with  constipation,  at  which  time  the 
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patient  became  very  weak,  the  same  witness  continues :  "I  found  a 
decided  improvement,  beginning  some  time  prior  to  the  18th  of 
November,  and  continuing  for  a  considerable  period  after  that.  As 
to  his  mental  condition  during  this  physical  weakness  that  I  have 
described,  the  mind  was  weak  with  the  body,  but  no  weakness  of 
the  mind  that  would  not  have  been  explained  by  the  weakness 
of  the  body.  They  both  shared  equally  in  the  weakness.  His 
mental  condition  on  the  18th  was  sound.  I  wonder  if  there  is  any 
way  of  explaining  that.  He  was  physically  weak,  and  his  mind 
shared  some  degree  of  the  weakness ;  but  at  that  time — the  18th — 
he  had  improved  so  much  physically  and  mentally  that  he  was 
something  like  his  old  self,  but  very  weak."  This  same  witness, 
under  cross-examination,  maintained  the  same  position,  except 
that  upon  the  question  of  whether  the  testator  was  competent  on 
the  18th  day  of  November,  1902,  the  date  of  the  codicil,  the  doctor 
hesitated;  and  this  seems  to  have  been  the  turning  point  in  the 
case,  for  the  learned  surrogate  says :. 

"Upon  that  question  of  whether  he  was  competent  or  not  at  the  later  date — 
the  question  which  I  have  got  to  pass  upon — the  doctor  was  in  grave  doubt 
He  hesitated,  and  when  he  was  asked  wliy  he  said  that  it  was  such  an  im- 
portant question  that  he  wanted  to  give  it  due  tliought.  That  is,  notwithstand- 
ing the  natural  preparation  and  reflection  which  being  on  the  witness  stand 
for  the  entire  afternoon  should  have  given  him,  when  this  question  was  put 
at  the  conclusion  of  the  case  he  again  waits,  because  he  wanted  to  give  it  due 
thought." 

But  he  answered  it  in  the  affirmative,  after  giving  it  due  thought, 
and  the  learned  surrogate  tells  us  that  the  witness  was  entirely 
worthy  of  credence,  yet  he  relies  upon  this  hesitation  on  the  part 
of  the  witness  to  overcome  the  presumption  which  exists  in  favor 
of  the  validity  of  the  codicil,  and  which  had  not  been  overcome  by 
any  of  the  previous  witnesses.  It  seems  to  us  that,  the  witness 
being  concededly  an  honest  and  fair  man,  the  mere  fact  that  he  hesi- 
tated, and  that  he  spoke  only  after  deliberation  and  thought,  ought 
not  to  be  accepted  as  evidence  of  the  falsity  of  his  answer  that  the 
testator  was  of  sound  disposing  mind  on  the  18th  day  of  Novem- 
ber. The  witness  had  been  on  the  stand  all  of  the  afternoon. 
Upon  his  direct  examination  he  had  been  most  careful  to  explain 
that  the  testator  was  very  ill  at  a  certain  time ;  that  he  was  physi- 
cally very  weak,  and  that  this  condition  had  extended  to  the  mind. 
If  the  witness  stopped  to  collect  his  thoughts,  and  to  determine 
upon  his  correct  answer,  it  was  not  evidence  that  the  testator  was 
not  in  a  condition  of  mind  to  enable  him  to  make  a  codicil  to  his 
will,  the  material  effect  of  which  was  to  drop  Mrs.  Stewart,  his 
distant  cousin,  who  had  not  been  near  him  during  his  illness,  as  his 
residuary  legatee,  and  to  substitute  Mrs.  Donohue,  widow  of  his 
deceased  brother,  who  had  watched  over  him  for  months.  While 
the  courts  should  see  that  the  testamentary  act  is  freely  exercised 
by  the  aged,  weak,  and  infirm,  without  restraint,  force,  or  fraud, 
so  as  to  promote  their  own  comfort  and  enjoyment,  and  should 
guard  and  protect  them  with  the  greatest  care  and  circumspection 
from  imposition  and  improper  influence,  they  should  hesitate  to 
find  that  undue  influence  has  been  practiced,  or  that  a  testator  was 
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of  unsound  mind,  where  a  will  is  fair  and  reasonable,  according  to 
the  common  instincts  of  mankind,  and  such  as  might,  with  propri- 
ety and  justice,  be  made  by  a  decedent.  Children's  Aid  Society  v. 
Loveridge,  70  N.  Y.  409.  It  would  be  difficult  to  suggest  any 
failure  on  the  part  of  this  will  and  codicil  to  express  an  entirely 
proper  disposition  of  the  testator's  property  under  the  conceded 
facts  of  this  case.  There  was,  so  far  as  appears,  no  special  reason 
why  the  testator's  remote  cousin  should  be  selected  as  his  residuary- 
legatee  in  preference  to  his  brother's  widow.  The  latter  had  been 
recognized  in  the  will  as  entitled  to  his  favor,  not  alone  by  a  specific 
legacy  of  $5,000,  but  by  being  called  upon  to  act  as  the  executrix 
of  the  will ;  and  when  we  consider  the  fact  that  she  had  cared  for 
him  during  a  period  of  several  months,  during  which  time  the 
cousin  had  not  been  near  him,  there  was  nothing  unnatural  about 
the  disposition  of  the  property.  It  was  just  such  a  disposition  as  a 
man  in  his  right  mind,  under  the  same  circumstances,  might  prop- 
erly have  made.  It  was  such  a  disposition  as  the  average  man 
might  have  been  expected  to  make.  To  discredit  this  codicil  be- 
cause the  testator's  physician,  an  eminently  fair-minded  and  con- 
scientious man,  hesitated  in  answering  a  question  which  he  might 
have  thought  required  an  explanation  such  as  he  gave  upon  his 
direct  examination,  is  not  justified,  as  we  read  the  evidence  in  this 
case.  There  was  no  uncertainty  in  the  doctor's  answer.  He  testi- 
fied squarely  that  the  testator  was  in  a  condition  to  transact  busi- 
ness on  the  day  this  codicil  was  executed.  Even  if  we  were  to 
believe — what  no  one  suggests — that  the  witness  testified  falsely, 
the  evidence  would  then  fail  to  meet  the  requirements  of  the  ob- 
jector's case,  for  no  other  witness  testifies  that  the  testator  was  not 
of  a  disposing  mind  on  the  date  in  question,  although  there  is  some 
testimony  looking  in  that  direction.  It  is  true  that  a  physician 
who  has  rather  peculiar  views  as  to  the  competency  of  persons 
familiar  with  a  case  to  judge  of  the  condition  of  a  patient  testified 
that  he  had  a  15-minute  conversation  with  the  testator  in  October, 
and  that  he  reached  the  conclusion  that  the  conversation  which  the 
testator  indulged  in  on  that  occasion  showed  him  to  be  irrational; 
but  the  facts  which  this  witness  testified  to  in  relation  to  this 
conversation  are  sufficient  to  convince  us  that  the  testator  was  fully 
capable  of  knowing  what  he  wanted  to  do  at  that  time,  and  that 
his  conduct  was  that  of  a  sick  man,  who  did  not  care  to  be  troubled 
about  the  details  of  matters  connected  with  his  position  as  a  mem- 
ber of  the  board  of  education,  rather  than  of  one  who  was  irrational. 
But  assuming  that  the  testator  was  irrational  in  respect  to  the  mat- 
ters then  under  consideration,  it  does  not  establish  that  he  was  not 
of  disposing  mind  on  the  18th  day  of  November,  for  it  has  been 
held  that  even  insane  delusions  do  not  incapacitate  a  man  from 
making  a  valid  will,  unless  the  will  was  the  result  of  the  delusion. 
Dobie  V.  Armstrong,  160  N.  Y.  584,  593,  55  N.  E.  302.  There  was 
no  relation  whatever  between  the  matters  talked  over  at  this 
October  conversation  and  the  provisions  of  this  codicil. 

There  is  no  presumption  against  a  will  or  codicil  because  made 
by  a  man  of  advanced  years,  nor  can  incapacity  be  inferred  from 
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an  enfeebled  condition  of  mind  or  body.  Such  a  rule  would  be 
dangerous  in  the  extreme;  and  the  law  wisely  sustains  testa- 
mentary dispositions  made  by  persons  of  impaired  mental  and  bod- 
ily powers,  provided  the  will  is  the  free  act  of  the  testator,  and  he 
has  sufficient  intelligence  to  comprehend  the  condition  of  his  prop- 
erty and  the  scope,  meaning,  and  effect  of  the  provisions  of  the 
will  or  codicil.  Horn  v.  Pullman,  72  N.  Y.  269,  276;  Dobie  v. 
Armstrong,  supra.  The  evidence  in  this  case  does  not  go  beyond 
the  point  of  showing  that  the  testator  was,  at  the  time  of  the  mak- 
ing of  this  codicil,  in  an  enfeebled  condition  of  mind  and  body. 
The  positive  evidence  of  Dr.  McCorkle  is  that  the  testator  was  in 
a  condition  to  understand  his  own  mind  and  to  dispose  of  his  prop- 
erty on  the  18th  day  of  November.  How,  then,  can  it  be  said  that 
the  evidence  in  this  case  overcomes  the  presumption  in  favor  of 
this  codicil?  There  is  no  positive  evidence  disputing  Dr.  McCorkle. 
He  is  not  discredited  by  anything  except  by  the  fact  that  he  hesi- 
tated in  answering  a  question,  and  this  is  a  long  way  short  of 
establishing  affirmatively  that  a  man  is  or  was  incapable  of  dispos- 
ing of  his  own  property.  A  change  of  testamentary  intention,  as 
bearing  upon  the  question  of  undue  influence  in  procuring  a  will, 
is  sometimes  an  important  circumstance.  But  its  force  depends 
mainly  upon  its  connection  with  associated  facts.  If  made  upon 
a  reason  satisfactory  to  the  testator,  although  it  may  seem  inade- 
quate to  a  court  investigating  the  question  of  undue  influence,  it 
furnishes  of  itself  no  ground  for  setting  aside  a  will.  A  testator 
has  a  right  to  dispose  of  his  property  in  any  way  he  may  deem 
best.  He  is  not  required  to  make  an  equitable  will,  and  he  may,  if 
he  choose,  exclude  his  children,  or  divide  his  estate  among  them 
unequally.  The  question  in  all  such  cases  is,  was  the  will  the  free 
act  of  a  competent  testator?  Horn  v.  Pullman,  supra;  Dobie  v. 
Armstrong,  160  N.  Y.  593,  55  N.  E.  302.  In  the  case  now  before 
us  the  presumption  in  favor  of  the  validity  of  the  will  and  codicil  is 
supported  by  positive  evidence,  and  is  not  met  by  any  positive 
evidence  to  the  contrary. 

We  are  of  opinion  that  the  learned  surrogate  has  misapprehended 
the  effect  of  the  evidence  in  this  case ;  that  the  evidence  does  not 
tend  in  any  degree  to  establish  the  fact  that  the  testator  was  not  of 
sound  disposing  mind  on  the  18th  day  of  November,  1902;  and 
under  the  rule  recognized  in  Matter  of  Hunt,  110  N.  Y.  278,  18 
N.  E.  106,  and  Matter  of  Rapplee,  66  Hun,  558,  21  N.  Y.  Supp.  801, 
affirmed  on  opinion  below  141  N.  Y.  553,  36  N.  E.  343,  we  are  of 
opinion  that  the  decree  of  the  surrogate,  in  so  far  as  it  denies  pro- 
bate to  the  codicil,  should  be  reversed,  and  the  issues  directed 
to  be  submitted  to  a  jury.     All  concur. 
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(44  Misc.  Rep.  334.) 

THOMPSON    V.    STILES. 

(Supreme  CSourt,  Trial  Term,  Saratoga  County.    July,  1904.) 

1.  Attorney— What  Constitutes— Fusing  Certificate. 

Where  plaintiff  was  admitted  to  the  bar  In  1893,  but  never  filed  th« 
certificate  required  by  Laws  1899,  p.  406,  c.  225,  with  the  clerk  of  the 
court  of  appeals,  or  practiced  law  except  for  about  a  year  after  admis- 
sion, he  is  not  an  attorney,  within  Code  Clv.  Proc.  §  73,  prohibiting  an 
attorney  from  buying  a  chose  in  action  with  Intent  to  sue  thereon;  an<? 
on  purchase  of  a  note  for  such  purx)ose,  he  can  recover  in  an  actloi 
brought  for  him  by  another  attorney. 

Action  by  Ralph  Thompson  against  Esmond  Stiles.  Verdict  foi 
defendant.     Motion  for  a  new  trial.     Granted. 

C.  B.  Andrus,  for  plaintiff. 
J.  L.  Henning,  for  defendant. 

JOHN  M.  KELLOGG,  J.  The  jury  by  its  verdict  has  found  that 
the  plaintiff  was  an  attorney  and  counselor  at  law,  and  that  he  bought 
the  promissory  note  in  suit  with  the  intent  and  for  the  purpose  oi 
bringing  an  action  thereon.  The  finding  that  the  note  was  bought  for 
the  purpose  of  bringing  an  action  upon  it  is  fairly  sustained  by  tihe  evi- 
dence. The  conclusion  that  the  plaintiff  was  an  attorney  at  law,  within 
the  meaning  of  section  73  of  the  Code  of  Civil  Procedure,  is  not  fairljf 
sustained  by  the  evidence,  and  therefore  the  verdict  in  favor  of  the  de- 
fendant is  set  aside,  and  a  new  trial  ordered,  with  costs  to  abide  the 
event. 

The  plaintiff  was  duly  admitted  to  the  bar  in  the  year  1893,  and 
opened  and  maintained  an  office  at  Schenectady  for  about  a  year. 
Thereupon  he  discontinued  his  office,  and  has  since  spent  his  time  in 
traveling,  or  in  residing  at  his  country  residence,  and  has  not  practiced 
since,  and  does  not  intend  to  practice  his  profession  any  more.  He 
did  not  file  the  certificate  required  by  chapter  165,  p.  309,- of  the  Laws 
of  1898,  as  amended  by  chapter  225,  p.  406,  of  the  Laws  of  1899,  and 
when  this  claim  was  bought  by  him  for  the  purpose  of  obtaining  title 
to  some  property  that  he  desired,  he  put  it  in  the  hands  of  another  attor- 
ney, who  brought  this  action  thereon.  Section  4,  c.  225,  p.  407,  Laws 
1899,  makes  it  unlawful  for  a  person  to  practice  law,  or  hold  himself 
out  as  an  attorney,  unless  he  has  filed  the  certificate  with  the  clerk  of 
the^  Court  of  Appeals  required  by  that  statute.  It  thus  seems  that  the 
plaintiff,  by  omitting  to  file  the  certificate,  has  put  himself  in  a  position 
where  he  could  not  either  practice  or  hold  himself  out  as  a  lawyer,  and 
in  fact  no  act  is  shown  by  which  he  has  claimed  to  be  an  attorney 
and  counselor  since  he  closed  his  office  in  Schenectady.  The  statute 
prohibiting  the  buying  of  claims  by  an  attorney  is  one  penal  in  its 
nature,  and  should  be  strictly  construed,  and  with  a  fair  intent  to  csltij 
out  the  purposes  and  objects  of  the  statute,  which  are  the  prevention  of 
oppression  by  unnecessary  litigation,  which  would  follow  from  the  right 
of  an  attorney  to  purchase  a  claim  for  the  sole  purpose  of  enforcing 
it  in  the  courts,  and  making  costs  thereon.  Beers  v.  Washbond,  86 
App.  Div.  582,  83  N.  Y.  Supp.  1)93.  In  Stringham  v.  Stewart,  8  Civ. 
Proc.  R.  420,  423,  and  Evans  v.  Harris,  4?  X.  Y.  Super.  Ct.  366,  it  was 
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held  that  the  rule  prohibiting  an  attorney  from  becoming  a  surety  upon 
a  bond  was  not  violated  by  a  person  who  had  not  practiced  the  profes- 
sion for  some  years,  and  who  was  engaged  in  other  business,  entering 
into  such  bond,  ahhough  he  had  been  an  attorney ;  in  other  words,  he 
was  not  an  attorney,  within  the  meaning  of  the  rule.  And  it  seems  to 
me  that  the  plaintiff,  at  the  time  he  bought  this  claim,  was  not  an  at- 
torney and  counselor  at  law  within  the  meaning  of  section  73  of  the 
Code  of  Civil  Procedure,  or  within  the  objects  which  were  fairly  in- 
tended to  be  accomplished  by  that  section. 

It  is  claimed,  however,  that  the  jury  disbelieved  the  plaintiff  when  he 
swore  that  he  bought  the  claim  as  an  investment,  and  as  a  means  of 
securing  the  house  and  lot  belonging  to  the  defendant,  and  that  his 
purpose  was  to  do  whatever  was  necessary  to  accomplish  the  acquiring 
of  tfie  title  to  the  property,  using  the  note  as  a  means,  and  that  when 
the  jury  found,  as  it  must  have  found,  that  he  bought  it  with  the  in- 
tent and  purpose  of  suing  it,  it^  had  a  right  to  treat  him  as  intentionally 
swearing  false  in  that  respect,  and  therefore  to  disregard  entirely  his 
evidence  as  to  his  intention  to  quit  the  practice  of  the  law.  I  do  not 
think  the  verdict  of  the  jury  is  capable  of  that  construction.  The  plain- 
tiff's evidence  shows  that  he  took  the  note  the  day,  or  the  next  day  after. 
It  was  bought  to  an  attorney,  and  consulted  with  him  as  to  the  best 
means  of  obtaining  the  title  to  the  property,  using  the  note  for  that 
purpose;  and  immediately  the  attorney  so  consulted  sent  the  note  to 
the  attorney  who  brought  the  action  upon  it.  The  jury  were  fully 
justified,  if  they  believed  all  the  plaintiff  said,  drawing  from  it  such 
reasonable  inferences  as  practical  men  might  draw,  in  determining  that 
he  bought  the  note  for  the  purpose,  and  with  the  intent,  of  bringing 
suit  upon  it.  It  was  not  necessary  for  them  to  disbelieve  him,  or  to 
find  that  he  had  sworn  false  in  that  respect.  The  defendant  owes  this 
note.  The  plaintiff  has  done  what  any  individual  might  do  if  he  desired 
to  force  the  defendants  to  sell  the  property,  and  as  long  as  he  was 
not  a  practicing  attorney  at  the  time,  and  was  prohibited  under  the 
statute  from  practicing  at  the  time,  I  hold  that  he  was  not  an  attorney 
and  counselor,  within  the  prohibition  of  the  "statute.  The  verdict  is 
therefore  set  aside  as  against  the  evidence. 

Verdict  set  aside. 


r44  Misc.  Bep.  296.) 

PEOPLE  V.  NEW  YORK  BUILDING  LOAN  BAXKTNO  CO, 

In  re  MONTAGUE. 

(Supreme  Court,  Special  Term,  New  York  County.    July,  1904.) 

1.  Building  Associations— Insolvency— Rights  of  Bobrowino  Membeb. 

An  owner  of  property  entered  into  an  a^eement  with  a  building  and 
loan  association  in  1897,  nnder  which  it  agreed  to  carry  a  mortgage  on 
his  property,  pay  interest  thereon,  and  the  principal  on  maturity  of  the 
stock;  the  owner  agreeing  to  pay  the  monthly  premium  on  the  stock 
In  the  meantime,  and  give  a  mortgage  for  the  amount  of  the  mortgage 
on  his  property  and  the  premium,  and  to  pay  interest  thereon  until  the 
maturity  of  his  stock,  and  assign  it  to  the  building  association.  Both 
parties  performed  these  stipulations  until  a  permanent  receiver  of  the 
company  was  appointed  in  1903.  The  owner  of  the  property  petitioned 
the  court  that  the  receiver  pay  him  the  difference  between  what  he  has 
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paid  In  and  the  loan  company  bad  paid  out  Beld,  that  the  petitioner, 
being  both  a  borrower  from  the  company  and  also  a  member  of  it  is 
entitled  to  no  interest  on  any  sum  allowed  him,  but  will  be  credited  witli 
the  dues  he  has  paid;  this  amount  serving  to  fix  a  basis  to  determine 
his  share  of  the  net  assets  as  a  stockholder,  but  the  company  should  be 
allowed  such  proportionate  part  of  the  premium  as  the  period  of  Issol- 
vency  bears  to  the  entire  term  of  the  contract 

Action  by  the  people  against  the  New  York  Building  Loan  Banking 
Company.  Application  of  Peter  J.  Montague,  a  stockholder,  askii^ 
that  the  receiver  of  the  defendant  pay  him  the  difference  between  the 
amount  paid  in  by  him  and  the  amount  paid  out  by  the  company,  with 
interest.    Amount  due  petitioner  determined, 

Charles  R,  Hall,  for  petitioner. 
Charles  W.  Dayton,  for  receiver. 

DAVIS,  J.  The  defendant,  the  New  York  Building  Loan  Banking 
Company,  is  insolvent  and  in  the  handrf  of  a  permanent  receiver.  On 
or  about  December  1,  1897,  the  petitioner,  Peter  J.  Montague,  became 
the  owner  of  300  shares  of  class  "A"  stock,  issued  by  the  defendant 
His  primary  purpose  in  subscribing  for  300  shares  was  to  bring  about 
the  payment  and  cancellation  of  an  existing  mortgage  of  $25,000  on 
his  premises.  No.  60  Court  street,  Brooklyn.  The  company  undertook 
to  carry  this  mortgage  of  $25,000,  agreeing  to  pay  off  the  principal  on 
or  before  the  maturity  of  the  stock,  and  in  the  meantime  to  pay  the  in- 
terest (5  per  cent.)  on  the  mortgage.  In  consideration  of  the  company's 
agreement  to  issue  to  him  the  300  shares  of  stock,  and  to  carry  and 
finally  to  pay  off  the  mortgage,  Montague  agreed  to  pay  the  company 
a  premium  of  $5,000 ;  to  make  a  monthly  payment  of  $75  due  on  the 
300  shares ;  to  execute  in  favor  of  the  company  a  mortgage  of  $30,000 
on  said  premises,  and  pay  interest  thereon  at  the  rate  of  6  per  cent: 
the  interest  to  be  paid  monthly  at  the  time  of  the  payment  of  the  dues. 
This  made  a  total  monthly  payment  of  $226,  and  these  payments  were 
to  contmue  until  the  stock  matured,  December  1,  1909.  The  premium 
of  $5,000  is  included  in  the  $30,000  mortgage.  He  also  assigned  his 
stock  to  the  company.  The  assignment,  as  well  as  the  $30,000  mort- 
gage, was  made  to  se.cure  the  monthly  payments  of  $226.  It  was  ex- 
pected that  at  the  end  of  the  maturing  period,  December  1,  1909,  the 
300  shares  of  stock  would  be  paid  up  in  full,  and  that  Montague  would 
have  his  premises  free  and  clear  of  both  mortgages.  Both  parties  lived 
up  to  the  agreement  for  69  months  and  14  days.  The  company  then 
became  insolvent,  and  a  temporary  receiver  was  appointed  September 
14,  1903.  Under  an  order  of  this  court  the  $30,000  mortgage  has  been 
satisfied.  No  part  of  the  $25,000  mortgage  on  the  petitioner's  premises 
has  been  paid.  At  the  date  of  the  appointment  of  the  temporary  re- 
ceiver, Montague  had  made  the  following  payments  to  the  company: 
$10,350,  interest  on  the  $30,000  mortgage,  and  $5,175,  as  dues  on  300 
shares  of  stock,  making  in  all  $15,525.  In  the  meantime,  his  stock  has 
been  maturing,  and  the  company  has  paid  on  account  of  interest  on  the 
$25,000  mortgage,  at  the  rate  of  5  per  cent.,  the  sum  of  $6,770.83. 
The  petitioner  asks  that  the  receiver  be  required  to  pay  him  the  differ- 
ence between  the  amount  paid  in  by  him  and  the  amount  paid  out  by 
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the  company — that  is,  $8,754.17 — ^with  interest  for  the  average  time 
to  September  14,  1903,  making  a  total  of  $10,286.12 ;  and  in  the  event 
of  a  rejection  of  the  method  just  referred  to,  he  asks  the  court  to  direct 
the  receiver  to  pay  him  $3,974.27,  with  interest  thereon  from  the  date 
of  the  appointment  of  the  receiver,  reserving  the  amount  of  the  dues 
paid  by  the  petitioner  and  interest  thereon  as  a  basis  for  a  claim  to  share 
pro  rata  with  other  stockholders  at  the  final  distribution.  Neither  of 
these  methods  of  settlement  appears  to  the  court  to  be  equitable,  be- 
cause they  both  substantially  ignore  the  just  claim  of  the  company  to  a 
portion  of  the  premium  agreed  to  be  paid  by  the  petitioner.  The  rela- 
tion between  the  petitioner  and  the  company  is  not  merely  that  of  bor- 
rower and  lender ;  he  is  also  a  member  of  the  company.  "The  ques- 
tion emancipates  itself,  therefore,  from  legal  or  contract  technicalities, 
and  reduces  itself  to  one  of  simple  equity  and  fair  play."  Towle  v. 
American  B.  L.  &  I.  Soc.  (C.  C.)  61  Fed.  448.  It  follows,  therefore, 
that  whatever  amount  shall  be  allowed  the  petitioner,  he  is  not  entitled 
to  any  interest  on  that  amount.  He  should  be  credited  with  the  amount 
paid  as  dues ;  this  amount  serving  as  a  basis  for  the  fixing  of  his  pro 
rata  share  of  the  net  assets  as  a  stockholder.  Under  authorities  in  this 
state  and  in  the  federal  courts,  some  part  of  the  premium  agreed  to  be 
paid  should  be  regarded  as  earned  by  the  company.  Hannon  v.  Cobb, 
49  App.  Div.  480,  63  N.  Y.  Supp.  738 ;  Riggs  v.  Carter,  77  App.  Div. 
580,  79  N.  Y.  Supp.  177 ;  Breed  v.  Ruoff ,  54  App.  Div.  142,  66  N.  Y. 
Supp.  422 ;  MacMurray  v.  Gosney  (C.  C.)  106  Fed.  11 ;  Choisser  v. 
Young,  69  111.  App.  256.  The  company  kept  its  agreement  for  69^/i5 
months.  One  hundred  and  forty-four  months  being  the  full  term  of  the 
agreement,  it  should  be  allowed,  therefore,  to  retain  a  proportionate 
part  of  $5,000  as  earned  premium,  i.  e.,  $2,412.04.  Following  the  rules 
laid  down  in  the  cases  referred  to,  I  think  it  would  be  just  to  all  parties 
to  allow  the  company  to  retain  $2,412.04  as  earned  premium,  and  $5,175 
as  dues  on  the  300  shares  of  stock,  and  it  should  be  credited  with 
$6,770.73,  interest  paid  by  it  on  the  $25,000  mortgage.  If  the  total 
of  these  amounts  be  deducted  from  the  whole  amount  paid  by  Montague 
— ^i  e.,  $15,525— it  will  leave  $1,167.13,  which  should  be  returned  to  the 
petitioner.  This  amount,  however,  should  not  be  paid  until  final  ac- 
counting, when  it  can  be  determined  whether  or  not  there  is  money  suf- 
ficient to  satisfy  the  claims  of  all  others  similarly  situated.  The  dili- 
gence of  the  petitioner  in  making  this  application  should  not  give  him 
a  preference  over  others  having  the  same  kind  of  claim  against  the 
company. 

Ordered  accordingly. 


<44  Misc.  Rep.  279.) 

BAIRD   ▼.   VAN  VECHTEN. 

(Supreme  Court,  Special  Term,  Montgomery  County.    July,  1904.) 

1.  Wrtt  of  Assistancb— When  Granted. 

In  an  equitable  action  brought  by  the  committee  of  an  Incompetent  to 
Bet  aside  as  fraudulent  a  conveyance  of  a  farm  made  by  the  incompetent 
to  defendant,  an  order  setting  the  conveyance  aside,  and  requiring  defend- 
ant to  account,  does  not  authorize  a  writ  of  assistance  to  remove  the 
occupant  from  the  farm,   he  claiming  under  an  agreement  with  defend- 
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ant  to  work  tbe  farm  on  shares,  where  before  a  lis  pendens  was  serred 
he  had  performed  considerable  work  on  the  next  year's  crop,  and  had 
moved  into  the  dwelling  house  on  the  day  the  lis  pendens  was  filed. 

Action  by  Peter  A.  Baird,  committee  of  Jacob  Houck,  against  John 
Van  Vechten.  Application  of  Henry  A.  Houghton  for  an  order  modi- 
fying an  order  directing  the  sheriff  to  remove  defendant  and  all  parties 
claiming  under  him  from  certain  real  estate,  and  asking  to  have  the 
order  modified  so  as  to  exclude  the  applicant  from  the  operation  there- 
of.   Order  modified. 

Houghton  is  in  possession  under  an  agreement  with  the  defendant  by  which 
he  was  to  have  possession  of  the  farm,  aud  work  it  on  shares.  Subsequent 
to  the  making  of  this  agreement,  the  defendant's  grantor,  Houck,  was  ad- 
Judged  incompetent,  and  plain tilT,  his  committee,  sued  to  set  aside  the  con- 
veyance from  his  ward  to  the  defendant.  Notice  of  lis  pendens  was  filed. 
Prior  to  that  time  Houghton  had  received  the  keys  of  the  premises,  and  had 
performed  considerable  work  for  the  next  season's  crop,  and  on  the  day  ujwn 
which  notice  of  lis  pendens  was  filed  moved  Into  the  dwelling  house  located 
upon  the  premises.  In  April  following,  an  interlocutory  judgment  was  en- 
tered in  the  action  setting  aside  the  conveyance  from  the  plaintiff's  ward 
to  the  defendant,  and  requiring  the  defendant  to  account  to  a  referee  for  his 
use  of  the  premises  and  property,  and  for  the  expenditures  made  by  him  in 
respect  thereto.  A  copy  of  such  interlocutory  judgment  was  served  upon 
Houghton,  and  a  demand  made  for  the  delivery  of  possession,  which  was 
relfused,  and  thereupon  the  order  directing  the  writ  of  assistance  to  isj«ne 
was  granted.  The  sheriff  being  about  to  remove  Houghton  from  the  prem- 
ises, the  latter  obtained  a  stay  of  proceedings,  and  made  this  application 
to  modify  the  order,  so  as  to  exempt  him  from  its  provisions.  He  was  not 
made  a  party  to  the  action. 

Christopher  J.  HefFernan,  for  the  motion. 
Nisbet  &  Hanson,  opposed. 

SPENCER,  J.  A  writ  of  assistance  is  the  process  by  which  the 
court  puts  a  party  into  possession  of  specific  property,  the  possession 
of  which  has  been  awarded  to  him  by  the  judgment.  The  judgment  is 
the  sole  justification  for  the  writ.  A  writ  of  assistance  should  not  run 
to  accomplish  something  which  a  judgment  has  not  required  to  be  done. 
The  judgment  here  does  not  award  to  the  plain tiflF  possession  of  the 
premises  sought  to  be  acquired  by  the  writ  of  assistance.  The  action 
was  not  brought  to  recover  possession  of  any  specific  real  or  personal 
property,  but  was  in  equity,  to  obtain  an  adjudication  setting  aside  a 
certain  conveyance  of  real  and  personal  property  executed  by  the  plain- 
tiff's ward  to  the  defendant.  After  trial  interlocutory  judgment  was 
entered,  setting  aside  the  conveyance  as  fraudulent,  and  directing  the 
defendant  to  account  before  a  referee  for  his  use  and  occupation  of  the 
premises  and  property,  and  the  expenses  incurred  by  him  in  relation 
thereto.  Immediately  upon  the  entry  of  such  interlocutory  judgment, 
application  for  the  writ  of  assistance  to  put  the  plaintiff  in  possession 
of  the  premises  was  made  and  granted. 

I  am  of  the  opinion  that  the  judgment  does  not  justify  the  writ. 
There  is  no  adjudication  by  the  court  tliat  the  plaintiff  shall  be  put 
into  possession.  The  plaintiff  invokes  the  rule  of  lis  pendens,  and,  if 
it  clearly  appeared  that  notice  of  the  pendency  of  the  action  was  filed 
prior  to  the  taking  of  possession  by  the  applicant,  the  rule  invoked 
should  be  enforced  without  regard  to  any  questions  of  conscience  or 
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equity;  because  the  maintenance  of  the  rule  is  necessary  for  the  self- 
preservation  of  the  courts,  and  any  laxity  in  its  enforcement  would  lead 
to  public  mischiefs  far  greater  than  could  result  from  any  harshness  in 
its  application  in  any  particular  instance.  It  is  only  by  the  strict  en- 
forcement of  this  rule  that  courts  are  able  to  enforce  their  judgments, 
and  prevent  their  being  made  abortive  by  subsequent  alienations. 
But  the  commencement  of  the  lis  pendens  is  the  point  of  time  at  which 
the  court  acquires  jurisdiction  of  the  res,  and  the  determination  of 
that  point  of  time  in  respect  to  strangers,  persons  not  parties  to  the 
action,  sometimes  becomes  a  difficult  and  complicated  question  of  fact. 
Without  deciding  the  interesting  question  discussed  by  counsel  upon 
the  argument  and  in  their  briefs  as  to  whether  the  applicant,  Houghton, 
is  in  occupation  of  the  premises  as  lessee  of  the  defendant  or  as  a  crop- 
per under  a  contract  for  service,  actual  possession  of  the  premises  by 
him  at  the  time  of  the  commencement  of  the  action  was  notice  to  the 
plaintiff  of  any  equitable  or  legal  right  which  he  might  have  by  virtue 
of  either  relation.  The  question  whether  he  was  or  was  not  in  posses- 
sion at  the  time  is  also  in  dispute  and  involved  in  some  doubt.  All  the 
questions  of  fact  from  which  to  determine  whether  he  should  be  regard- 
ed as  an  ante  litem  claimant  or  a  pendente  lite  claimant  should  be  left 
to  be  determined  by  the  plaintiff  in  an  action  where  the  question  of  the 
possession  of  the  property  is  involved,  and  where  the  rights  of  each  may 
be  safeguarded. 

Furthermore,  the  issuance  of  a  writ  of  assistance  is  not  a  strict  matter 
of  right,  but  rests  in  the  sound  discretion  of  the  court.  The  enforce- 
ment of  this  writ  at  this  season  of  the  year  would  result  in  great  in- 
justice and  hardship  to  the  applicant,  who,  without  notice  of  the  in- 
competency of  plaintiff's  ward  or  of  the  defendant's  fraud,  has  gone 
into  occupation,  and  cultivated  the  crops  nigh  to  harvesting,  and  to 
dispossess  now  would  occasion  an  injury  for  which  there  would  be  no 
adequate  remedy.  The  plaintiff  is,  no  doubt,  subrogated  to  the  rights 
of  the  defendant  under  the  contract  -with  Houghton,  and  may  claim 
the  fruits  of  the  farm  in  accordance  therewith,  and  if  Houghton's  hus- 
bandry be  not  satisfactory,  he  may  revoke  the  agreement  at  the  expira- 
tion of  the  year,  as  by  the  agreement  provided.  In  this  way  justice  may 
be  accomplished  for  each  party,  and  the  rights  of  none  endangered. 

Let  an  order  be  entered  modifying  the  order  as  to  the  applicant, 
Houghton,  and  exempting  him  from  its  operations,  with  costs. 

Ordered  accordingly. 


(44  Misc.  Rep.  288.) 

SMITH    V.    DUNN. 

(Supreme  Court,  Special  Term,  New  York  County.    July,  1904.) 

1.  Pabtnership— Pleading  and  Proof— Joint  Adventure. 

Plaintiff  sued  to  dissolve  a  partnership  and  for  an  accounting,  and 
alleged  that  the  firm  had  been  created  to  carry  out  certain  city  contracts 
secured  by  defendant;  that  the  firm  had  agreed  to  perform  some  of  the 
contracts,  and  had  completed  some  and  partly  completed  others :  and  that 
defendant  withheld  from  plalntiflP  his  share  of  the  net  profits,  and  re 
fused  to  allow  him  access  to  the  firm  books.  Held^  that  under  such  plead- 
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Ing  evidence  of  a  joint  adventure  would  be  Insufficient,  but  plaintiff  must 
show  affirmatively  an  agreement  to  enter  into  a  partnership. 
2.  Sam»— What  CoNSTnuTES. 

A  partnership  is  not  created  by  an  agreement  to  participate  In  the 
profits  as  a  means  of  compensation  without  liability  for  loss. 

Action  by  Terence  A.  Smith  against  Bartholomew  Dunn  to  dissolve 
a  partnership.     Complaint  dismissed. 

Isaac  and  Jacob  Fromme,  for  plaintiff. 
Jacob  Marks,  for  defendant. 

CLARKE,  J.  Action  for  the  dissolution  of  a  partnership,  the  ap- 
pointment of  a  receiver  of  the  partnership  property,  and  for  an  account- 
ing. The  complaint  alleges  "that  on  or  about  the  31st  day  of  March, 
1897,  the  plaintiff  and  defendant  formed  a  partnership  for  the  purpose 
of  carrying  on  certain  contracts  entered  into  by  said  defendant  with 
the  city  of  New  York  for  the  construction  of  certain  public  works  in 
the  said  city  of  New  York,  under  an  agreement  that  the  plaintiff  and 
defendant  should  co-operate  in  the  carrying  on  and  management  of 
said  business,  and  should  divide  between  them  in  equal  shares  or 
proportions  the  net  profits  of  such  business.  *  *  *  Since  the  said 
31st  day  of  March,  1897,  the  plaintiff  and  defendant  as  such  partners 
have  undertaken  and  agreed  to  perform  a  large  number  of  contracts 
for  said  city  of  New  York,  and  have  completed  a  number  of  said 
contracts,  and  earned  profits  thereon  to  a  large  amount,  and  have  other 
of  said  contracts  now  in  a  state  of  partial  performance ;  and,  although 
said  partnership  has  never  been  dissolved,  the  said  defendant  has  taken 
exclusive  possession  of  the  partnership  books  and  stock,  and  has  re- 
fused and  still  refuses  to  allow  the  plaintiff  to  have  access  thereto; 
and  said  defendant  has  collected  and  received,  and  now  has  in  his  posses- 
sion, large  sums  of  money  of  said  partnership,  and  has  refused  and 
still  refuses  to  render  any  account  thereof  to  the  plaintiff,  or  to  pay  to 
the  plaintiff  his  share  of  the  profits  of  said  partnership."  The  action 
was  commenced  in  June,  1903,  upward  of  six  years  after  the  formation 
of  the  alleged  partnership.  The  alleged  agreement  was  oral.  The  de- 
fendant absolutely  denies  it.  Though  many  of  the  contracts  with  the 
city  have  long  been  completed,  no  account  has  ever  been  rendered  to  the 
defendant,  nor  has  he  been  paid  any  of  the  "net  profits."  It  was  in 
evidence  that  prior  to  this  alleged  agreement  of  March,  1897,  and  about 
a  year  before  January  28,  1897,  the  plaintiff  and  defendant  were  in- 
terested in  certain  other  contracts  with  one  Bernard  Mahon  and  Thomas 
J.  Dunn.  Their  mutual  relations  at  first  were  established  by  a  verbal 
contract,  which  was  afterward  reduced  to  writing,  and  was  introduced 
in  evidence  by  the  defendant.  Under  that  verbal  agreement  contracts 
were  to  be  obtained  from  the  city  for  public  works.  Messrs.  Mahon 
and  Thomas  J.  Dunn  were  to  put  in  the  capital,  and  plaintiff  and  de- 
fendant to  superintend  the  work  and  look  after  it,  and  the  profits  were 
to  be  divided  equally.  When  the  agreement  was  reduced  to  writing, 
all  the  contracts  had  been  obtained  from  the  city,  and  most  of  them  had 
been  completed.     This  contract  describes  each  one  of  the  city  contracts, 

%  2.  See  Partnership,  vol.  38,  Cent  Dig.  §S  35,  26,  39.  46. 
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and  in  whose  name  taken.  It  was  a  partnership  agreement  without 
doubt.  It  described  certain  contracts  obtained  by  Dunn  in  his  name 
and  certain  contracts  obtained  by  Smith  in  his  name.  It  provides: 
** Whereas,  Thomas  J.  Dunn  and  Bernard  Mahon  are  to  furnish  the 
capital  required  by  said  Bartholomew  Dunn  and  Terence  A.  Smith  to 
perform  the  work  required  by  said  contracts,"  it  was  agreed  between  all 
four  that  T.  J.  Dunn  and  Mahon  should  each  receive  one-quarter  of  the 
profits  on  the  respective  contracts  for  which  they  shall  have  provided 
one-half  the  capital  and  Bartholomew  Dunn  and  Smith  should  each 
receive  one-quarter  of  the  profits,  "and  are  to  attend  to  the  carrying  out 
of  the  same."  All  losses  were  to  be  borne  equally  by  all  the  parties. 
The  contract  in  the  case  at  bar  is  claimed  to  be  similar  in  character, 
with  the  elimination  of  Mahon  and  T.  J.  Dunn.  There  is  nothing  in- 
herently improbable  in  the  claim,  because  this  previous  contract  shows 
that  the  parties  were  accustomed  to  associate  in  this  kind  of  business 
and  to  divide  profits,  and  that  Smith,  by  reason  of  his  experience  as  a 
contractor  and  familiarity  with  figuring  on  proposals  and  estimates, 
was  a  valuable  man  in  such  an  enterprise.  In  concerns  contemplating 
the  business  of  acquiring  and  performing  city  contracts  the  getting  of 
the  contract  is  of  the  utmost  importance.  As  these  contracts  are  let  at 
public  competition  to  the  lowest  bidder,  the  ability  to  figure  closely 
is  of  as  much  importance  as  the  ability  to  provide  the  money  necessary 
to  start  the  work.  So  that  a  partnership  in  which  one  party  was  to 
furnish  the  working  capital  and  the  other  do  the  estimating  to  obtain 
the  contract  and  superintend  the  work  would  neither  be  unlikely  nor 
unusual.  The  question  is,  has  the  plaintiff  sustained  the  burden  of 
proof  of  establishing  that  such  a  contract  of  partnership  was,  as  matter 
of  fact,  entered  into?  After  plaintiff  had  closed  his  case,  having  given 
in  great  detail  evidence  of  conversations  as  to  each  particular  contract 
in  regard  to  which  he  claimed  his  interest  extended,  and  after  a  mo- 
tion to  dismiss  had  been  argued  at  length  upon  the  point  that  no  evi- 
dence had  been  tendered  which  supported  the  allegation  of  the  com- 
plaint "that  on  or  about  the  31st  day  of  March,  1897,  the  plaintiff  and 
defendant  formed  a  partnership,"  etc.,  the  plaintiff  was  recalled,  and 
testified  that  along  in  the  first  of  March,  1897,  before  any  of  the 
conversations  to  which  he  had  testified  in  regard  to  specific  city  con- 
tracts, he  met  Mr.  Dunn  on  Riverside  Drive,  and  had  a  conversation. 
That  he  said  to  Mr.  Dunn : 

"Now,  Mr.  Mnhon  Is  interested  In  the  Canadian  railroad  business.  He  is 
not  going  to  take  an  active  part  any  more  in  the  city  contracts.  You  and  I 
will  take  the  contracts  that  come  out  hereafter  Jointly.  You  furnish  the 
bonds  and  the  money  that  is  required,  and  I  will  make  the  estimates  and 
get  the  work.  Mr.  Dunn  said,  *A11  right,'  and  I  said :  *There  is  to  be  no  oth- 
ers interested  but  you  and  I.*  He  said,  'All  right,  we  might  as  well  do  this 
ourselves  as  have  three  or  four  into  it.*  And  I  was  to  go  ahead  and  do  the 
work,  as  he  was  not  familiar  with  contracting  at  the  time.  The  character 
of  the  work  I  intended  to  carry  on  was  sewer  business.  We  would  divide 
the  profits  on  any  work  that  we  got,  and  he  would  furnish  bonds  and  the 
capital  that  was  required  to  carry  on  that  work,  and  I  would  look  after  it." 

That  was  all  said  prior  to  the  Pool  contract,  which  was  the  first  con- 
tract on  the  23d  of  March,  1897.  I  do  not  credit  this  story  for  the  fol- 
lowing reasons :     First.  It  was  evidently  born  of  the  necessities  of  the 
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case,  after  the  plaintiff  had  rested,  and  after  a  long  argument  in  plain- 
tiff's presence  had  pointed  out  the  defects  in  his  case  which  this  testi- 
mony was  produced  to  remedy.  Second.  In  each  specific  instance  of 
a  contract  he  had  testified  to  a  detailed  conversation  as  to  the  obtain- 
ing of  the  contract,  as  to  the  respective  functions  and  duties  of  the 
parties,  and  the  equal  division  of  the  profits.  If  this  general  agreement 
had,  as  matter  of  fact,  theretofore  been  made,  these  subsequent  agree- 
ments were  supererogatory.  What  reason  could  there  have  been  for 
going  over  again  in  each  instance  the  terms  of  a  partnership  which  al- 
ready existed?  Third.  The  precise  conversation  which  plaintiff  de- 
tails as  having  taken  place  about  the  1st  of  March,  1897,  in  regard  to 
Mr.  Mahon  having  become  interested  in  the  Canadian  railroad  business, 
and  therefore  not  going  to  take  an  active  part  any  more  in  city  con- 
tracts, and  the  proposal  for  Smith  and  Dunn  to  take  them  and  divide 
the  profits,  etc.,  the  plaintiff  had  given  earlier  in  the  case  in  regard  to 
the  Academy  street  sewer.  This  contract  was  dated  January  19,  1898 
— 11  months  after  the  alleged  agreement  of  partnership  of  March, 
1897,  and  after  three  of  the  other  contracts  which  are  the  subject  of 
this  suit  had  been  obtained  from  the  city.     His  testimony  was : 

"I  talked  with  Mr.  Dunn  about  the  Academy  street  sewer.  I  said:  'Now 
we  will  go  ihto  this  work  leaving  Barney  Mahon  and  Mr.  Thomas  Dunn  out 
As  Mr.  Mahon  la  Interested  In  the  Canadian  Railroad,  he  don't  seem  to  feel 
disposed  to  take  very  much  interest  In  It.  You  and  I  can  hold  onto  this. 
You  furnish  the  bonds  and  I  will  prepare  the  estimates ;  and  whatever  money 
is  required  you  will  furnish,  and  we  will  divide  the  profits  equally.  He  said, 
'All  right'" 

I  cannot  believe  that  this  conversation  took  place  in  regard  to  the 
Academy  street  sewer  if  it  had  already  occurred  11  months  before  in 
regard  to  the  general  scheme.  If  plaintiff  told  the  truth  about  the 
March  agreement,  Mahon  and  Thomas  J.  Dunn  had  been  out  of  the 
arrangement  for  11  months.  It  is  asking  too  much  of  the  court  to 
rearrange  this  testimony  and  antedate  it  11  months  to  suit  the  exigency 
of  the  developed  case.  The  defendant's  version  of  the  relations  of 
the  parties  is  as  follows :  That  shortly  after  the  agreement  of  January 
28,  1897,  was  signed  he  and  Smith  had  a  talk,  in  which  Smith  said: 
"  'Now,  if  you  are  going  to  estimate  on  any  other  city  contracts,  if  I 
can  be  of  any  help  to  you,  I  will  help  you  in  figuring  on  other  work.' 
I  said,  'All  right,  Mr.  Smith,  I  will  make  it  all  right  with  you.' "  De- 
fendant also  testified  that  he  said  to  plaintiff,  "if  he  would  go  on  the 
work — look  after  the  work,  and  see  that  the  men  were  doing  a  fair 
day's  work,  and  report  to  me,  and  do  anything  that  I  would  ask  him 
to  do — I  would  pay  him  for  it.  Nothing  was  said  as  to  how  much 
I  would  pay  him  for  his  services,  and  the  subject  of  what  I  would  pay 
him  was  not  referred  to  after  that."  Defendant  further  testified  that 
thereafter  he  requested  plaintiff  to  figure  on  the  estimates  upon  the 
contracts  which  are  embraced  in  this  suit,  and  that  he  did  afterward 
tell  him  to  go  on  the  work  of  these  contracts,  and  see  if  the  men  were 
doing  what  was  right,  and  in  any  way  he  could  assist  in  carr}ing  on 
the  work.  So  both  parties  agree  that  Smith  figured  on  the  estimates, 
and  to  some  considerable  extent  superintended  the  work,  and  this  for  a 
number  of  years.     Defendant  claims  to  have  paid  Smith  a  "couple  of 
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thousand  dollars."  But  it  was  testified  that  this  amount  was  all  paid 
by  checks,  and  it  is  condusivdy  shown  that  in  an  action  on  an  account- 
ing growing  out  of  the  written  contract  of  January  28,  1897,  defend- 
ant has  charged  all  of  these  checks  and  their  amounts  against  Smith ; 
so  that  it  appears  that  Smith  has  not  been  paid  anything  for  very  con- 
siderable and — ^so  far  as  the  estimating  which  obtained  these  contracts 
is  concerned — ^valuable  work.  But,  conceding  all  that,  is  the  plaintiff 
entitled  in  this  action  in  equity  for  the  dissolution  of  a  partnership, 
the  appointment  of  a  receiver,  and  for  an  accounting  to  the  relief  de- 
manded in  the  complaint ;  it  being  recalled  that  the  complaint,  as  the 
foundation  of  the  action, alleges  "that  on  or  about  the  31st  day  of  March, 
1897,  the  plaintiff  and  defendant  formed  a  partnership  for  the  purpose 
of  carrying  on  certain  contracts  entered  into  by  said  defendant  with 
the  city  of  New  York,"  and  "since  the  said  31st  day  of  March,  1897, 
the  plaintiff  and  defendant,  as  such  partners,  have  undertaken  and 
agreed  tb  perform  a  large  number  of  contracts,"  etc.  The  very  gist 
of  this  action  is  the  partnership.  The  plaintiff  has  the  burden  of  estab- 
lishing this.  If  his  proof  falls  short  of  this,  the  complaint  must  be  dis- 
missed. Heyc  V.  Tilford,  2  App.  Div.  346,  37  N.  Y.  Supp.  761.  If 
he  establish  a  joint  adventure,  that  is  not  enough  under  these  pleadings. 
It  should  be  borne  in  mind  that  the  joint  enterprise,  if  such  there  be, 
has  not  been  concluded.  There  is  a  sewer  contract  with  the  city,  ag- 
gregating over  $860,000,  still  in  process  of  completion.  As  pointed  out 
in  Heye  v.  Tilford,  2  App.  Div.  346,  37  N.  Y.  Supp.  761,  affirmed  164 
N.  Y.  767,  49  N.  E.  1098,  Marston  v.  Gould,  69  N.  Y.  220,  does  not 
apply.  In  that  case  there  was  no  allegation  that  the  parties  had  en- 
tered into  a  partnership  between  themselves.  The  only  claim  was  that 
they  were  engaged  in  a  joint  adventure,  which  had  come  to  an  end, 
and  for  that  reason  the  plaintiff  was  entitled  to  an  accounting,  and  to 
the  payment  of  his  share.  In  Arnold  v.  Angell,  62  N.  Y.  608,  as  in 
the  case  at  bar,  an  action  was  brought  for  an  accounting  upon  an  al- 
legation that  the  plaintiff  and  the  defendant  were  copartners,  and  the 
relief  demanded  was  that  the  copartnership  be  dissolved,  and  that  there 
be  an  accounting,  and  a  division  of  the  proceeds.  At  trial  it  was  held 
that  there  was  no  partnership,  but  that  in  spite  of  that  fact,  because 
there  was  a  joint  adventure,  the  plaintiff  was  entitled  to  an  account  of 
the  business.  The  General  Term  affirmed  the  interlocutory  judgment, 
but  this  was  reversed  by  the  Court  of  Appeals  saying  that,  when  the 
issue  of  partnership  was  decided  against  tiie  plaintiff,  the  action  was 
at  an  end,  and  defendant  was  entitied  to  judgment;  citing  Salter  v. 
Ham,  31  N.  Y.  321.  To  establish  that  parties  are  partners  inter  sese 
an  agreement  must  be  shown.  Unless  in  some  manner  it  is  found  to 
be  the  intention  of  the  parties  that  they  should  become  partners,  then 
the  partnership  cannot  be  said  to  exist.  Participation  in  profits  arising 
from  the  management  of  a  business  does  not  alone  create  partnership. 
It  is  well  settled  that  when  a  party  is  only  interested  in  the  profits  of  a 
business  as  a  means  of  compensation  for  services  rendered,  he  is  not 
a  partner.  Richardson  v.  Hughitt,  76  N.  Y.  65,  32  Am.  Rep.  267; 
Curry  v.  Fowler,  87  N.  Y.  33,  41  Am.  Rep.  343 ;  Cassidy  v.  Hall,  97  N. 
Y.  169.  An  agreement  for  one  to  pay  another,  who  does  not  in  any 
sense  incur  liability  for  losses,  a  share  of  the  profits  by  way  of  compen- 

Digitized  by  V^OOQlC 


886  89  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

and  123  New  York  State  Reporter 

sation,  does  not  create  a  partnership.  Lansburgh  v.  Walsh,  12  Misc. 
Rep.  124,  33  N.  Y.  Supp.  45.  The  plaintiff  testified  under  cross-exam- 
ination : 

"I  was  to  do  the  figuring  at  my  home.  For  the  services  I  was  to  render 
in  looking  after  that  Job  we  agreed  to  divide  the  profits  equally,  and  that 
Is  the  same  with  all  these  other  contracts  for  all  services  I  rendered  in  su- 
perintending the  work,  hiring  men,  and  looking  after  it  I  was  to  be  paid 
for  these  services  by  dividing  the  profits  equally,  and  that  applied  to  all  this 
suit."  Again:  "In  making  that  estimate,  giving  the  proposal,  and  superio- 
tending  the  work,  I  was  to  receive  from  Mr.  Dunn  for  my  services  one-balf 
of  the  profits." 

It  is  conceded  that  Dunn  supplied  all  the  capital,  paid  all  the  bills, 
took  the  contracts  in  his  own  name.  Nowhere  was  Smith  held  out  as 
a  partner.  If  it  be  conceded  that  he  was  to  receive  one-half  the  profits, 
he  was  not  responsible  for  any  of  the  losses.  Neither  from  direct 
testimony  nor  reasonable  inference  can  I  find  that  he  has  established 
a  partnership  by  a  fair  preponderance  of  credible  evidence.  Ff  the  re- 
lations as  to  each  contract  be  looked  at  in  the  light  of  joint  venture,  he 
is  not  entitled  to  judgment  in  this  action,  based  upon  a  partnership 
for  a  dissolution,  a  receiver,  and  an  accounting,  under  Heye  v.  Tilford 
and  Arnold  v.  Angell,  supra.  If,  as  an  employe  to  be  paid  upon  the 
basis  of  half  the  profits,  while  to  ascertain  the  amount  due  an  account- 
ing may  be  necessary,  it  cannot  be  had  in  this  action.  For  the  failure 
to  establish  the  comer-stone  of  his  case — ^the  partnership — ^this  com- 
plaint must  be  dismissed,  with  costs. 

Complaint  dismissed,  with  costs. 


(44  Misc.  Rep.  270.) 

GITY  OF  NEW   YORK  v.  CODY  et  al. 

(Supreme  Court,  Special  Term,  Kings  County.    July,  1904.) 

1.  INTERPLGADEB— Laches. 

The  city  of  New  York  held  certain  moneys  due  contractors.  Creditors 
of  the  contractors,  having  recovered  judgment  against  them,  sued  the 
city  and  certain  assignees  of  a  fund  to  set  aside  an  assignment  of  it 
made  by  the  contractor,  and  have  the  fund  applied  to  the  judgment  cred- 
itors. One  whom  they  knew  had  an  assignment  of  the  fund  before  tbe 
assignment  they  sought  to  set  aside  was  not  made  a  party  defendant  to 
their  action.  Held  that,  in  a  subsequent  action  by  the  city  against  all 
claimants  to  be  permitted  to  pay  the  money  into  court,  such  creditors 
could  not  defend  on  the  ground  that  the  city  was  guilty  of  laches  in 
not  pleading  the  prior  assignment  in  their  actions. 

Action  of  interpleader  by  the  city  of  New  York  against  James  A. 
Cody  and  others.  Prayer  of  plaintiff  to  be  allowed  to  pay  money  into 
court,  and  the  defendants  interplead  among  themselves  for  the  same- 
Judgment  for  plaintiff,  with  costs. 

Edward  H.  Wilson,  for  plaintiff. 

Joseph  Fitch  and  Henry  H.  Sawyer,  for  defendants. 

GAYNOR,  J.  The  essential  facts  are  these :  The  plaintiff  owed 
the  defendants  Cody  Brothers  $9,962.53.  They  assigned  the  debt  to 
George  Fruh,  and  he  assigned  it  to  the  defendant  Cahen.    They  after- 
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ward  also  assigned  it  to  Teresa  Cody,  and  she  assigned  it  to  the  defend- 
ant Elizabeth  Cody. 

After  notice  of  these  assignments  had  been  filed  with  the  comptroller 
of  the  plaintiff,  the  defendants  Fleer  and  others,  as  judgment  creditors 
of  Cody  Brothers,  brought  suits  against  them  and  this  plaintiff  (the 
city  of  New  York)  and  the  said  Teresa  and  Elizabeth  Cody  to  set  aside 
the  said  assignment  to  the  said  Teresa  Cody,  and  to  reach  the  fund  and 
have  it  applied  on  their  judgments ;  and  they  prevailed  in  their  suits. 

Instead  of  paying  over  the  money  under  the  said  judgments,  the 
dty  now  brings  this  interpleader  suit,  making  the  said  Cahen  a  defend- 
ant, as  she  claims  the  fund  under  the  said  prior  assignment  to  Fruh. 
Cahen  was  not  a  defendant  in  the  said  judgment  creditor  suits,  nor  did 
the  city  in  its  answer  therein  set  up  her  claim.  It  answered  by  a  general 
denial  only. 

^s  the  said  judgment  creditors  knew  of  the  assignment  under  which 
Cahen  claimed  the  fund  (they  produced  it  and  put  it  in  evidence  on  the 
trial  of  their  suits),  but  nevertheless  omitted  to  make  Cahen  a  defendant, 
their  claim  now  that  the  city  should  be  defeated  here  for  laches  in  not 
pleading  the  claim  of  Cahen  in  the  said  suits  is  untenable.  They  were 
in  no  way  misled  by  the  city,  and  hence  there  is  no  foundation  for  their 
claim  of  laches  against  the  city.  The  neglect  of  Cahen  not  being  a 
party  was  primarily  theirs.  If  the  city  alone  had  knowledge  of  the 
Cahen  claim,  or  if  it  was  under  a  duty  to  cause  it  to  be  litigated  in  the 
said  suits  and  the  plaintiffs  therein  were  unable  to  cause  it  to  be  so 
litigated,  the  case  here  would  be  different.  Baker  v.  Brown,  64  Hun, 
627,  19  N.  Y.  Supp.  258. 

Judgment  for  the  plaintiff  without  costs. 


(44  Misc.  Rep.  268.) 

GURLEY  y.  GRUENSTBIN. 

(Supreme  Court.  Special  Term,  Kings  CJounty.    July,  1004.) 

1.  Attobnet'8  Lien— Enforcement. 

Where  plalutiff  is  solvent,  and  able  to  pay  his  attorney,  the  latter  can- 
not recover  his  Hen  for  services  against  the  defendant  on  the  judgment 
against  him. 

Action  by  George  B.  Gurley  against  Moritz  Gruenstein.  Petition 
by  plaintiff's  attorney  to  issue  execution  on  a  judgment  to  recover  his 
alleged  lien  for  one-half  thereof.     Denied. 

Charles  S.  Simpkins  in  pro.  per. 
Jacob  Gordon,  for  defendant. 

GAYNOR,  J.  The  plaintiff  recovered  a  judgment  herein  on  July 
8,  1887,  for  $1,514.70.  On  June  4,  1897,  the  parties  settled  by  the  pay- 
ment of  $100  to  the  plaintiff  by  the  defendant  in  full  of  the  judgment. 
At  that  time  the  defendant  was  insolvent.  The  plaintiff's  attorney 
(the  petitioner)  had  nothing  to  do  with  this  settlement.  He  had  an 
agreement  for  one-half  of  whatever  should  be  recovered  in  the  action. 
He  has  been  paid  nothing  *by  the  plaintiff.  There  is  no  claim  that  the 
plaintiff  is  insolvent  and  unable  to  pay  the  attorney. 
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The  plaintiff  had  the  absolute  right  to  settle  the  judgment  with  the 
defendant  for  whatever  he  could  get,  the  defendant  being  insolvent 
An  attorney's  lien  is  subject  to  this  right  of  his  client  to  settle  (Pome- 
ranz  v.  Marcus,  40  Misc.  Rep.  442,  82  N.  Y,  Supp.  707 ;  Zimmer  v. 
Metropolitan  St.  R.  Co.,  32  Misc.  Rep.  262,  65  N.  Y.  Supp.  977; 
Dolliver  v.  American-Swan  Boat  Co.,  32  Misc.  Rep.  264,  66  N.  Y.  Supp. 
978).  The  statute  by  giving  the  attorney  a  lien  does  not  make  him 
the  principal.  The  client  still  remains  in  control  of  his  cause  of  action, 
with  the  same  right  to  settle  which  clients  always  had  (Fenwick  v. 
Mitchell,  34  Misc.  Rep.  617,  70  N.  Y.  Supp.  667;  Fischer-Hansen  v. 
Brooklyn  Heights  R.  R.  Co.,  173  N.  Y.  492,  66  N.  E.  396 ;  Morehouse  v. 
Brooklyn  Heights  R.  R.  Co.,  43  Misc.  Rep.  414,  89  N.  Y.  Supp.  332). 
A  collusive  settlement,  made  to  defraud  an  attorney,  will  be  set  aside  in 
favor  of  the  attorney,  where  that  is  necessary  to  enable  him  to  foreclose 
his  lien ;  an  honest  settlement  will  not  be  interfered  with.  There  is  po 
claim  that  the  settlement  here  was  collusive  against  the  attorney.  It 
was  honest,  and  must  therefore  stand.  The  attorney's  lien  is  therefore 
only  for  $50. 

But  this  motion  cannot  prevail,  for  the  reason  that  the  plaintiff  is 
solvent  and  able  to  pay  his  attorney.  A  party  to  an  action  is  only  sec- 
ondarily liable  to  the  attorney  of  the  adverse  party  for  the  amount  of 
his  lien,  viz.,  he  is  only  liable  when  such  adverse  party  is  insolvent  and 
unable  to  pay  his  attorney. 

Motion  denied. 


(44  Misc.  Rep.  273.) 

HAAGK  T.  BROOKLYN  LABOR  LYCEUM  ASSTI. 

'    (Supreme  Oourt,  Trial  Term,  Kings  County.    July,  1901) 

1.  Neoliobngb— Injttbt  to  Licbnskb. 

Where  buildings  on  defendant's  property  were  destroyed  by  fire,  and 
plainti£F  came  on  the  premises,  and  was  picking  up  some  sort  of  tickets 
out  of  the  ruins,  and  one  of  the  walls  fell  on  him,  defendant  was  not 
liable. 

Action  by  Bruno  Haack  against  the  Brooklyn  Labor  Lyceum  Asso- 
ciation.   Verdict  for  plaintiff.     Motion  to  set  aside  granted. 
See  (Sup.)  87  N.  Y.  Supp.  814. 

James  C.  Cropsey,  for  plaintiff. 
Senftner  &  Senftner,  for  defendant 

GAYNOR,  J.  The  buildings  on  the  defendant's  property  were 
destroyed  by  fire.  The  plaintiff  and  some  other  boys  came  upon  the 
premises  and  were  picking  up  some  sort  of  tickets  out  of  the  ruins  when 
one  of  the  walls  left  standing  by  the  fire  fell  and  hurt  the  plaintiff.  I 
do  not  see  how  there  is  any  liability  in  the  defendant.  The  plaintiff 
was  a  bare  licensee,  at  best,  and  the  defendant  was  under  no  relation 
or  obligation  to  him  whatever,  beyond  what  we  are  all  under  not  to  do 
any  affirmative  wrong  or  injury  to  one  another.    This  is  a  principle 

T  L  See  Negligence,  vol.  37,  Gent  Dig.  S  45. 
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too  well  known  among  us  to  call  for  any  citation  of  authority,  unless 
for  the  sake  of  pedantry. 

It  is  claimed,  however,  that  the  defendant  maintained  a  liquor  saloon 
in  the  rear  of  the  premises,  .that  it  was  open  to  public  use,  that  there 
was  an  alley  or  route  to  it  across  the  premises  from  a  gateway,  and 
that  the  plaintiff  was  in  this  route  when  hurt.  But  as  he  was  not  going 
to  the  saloon  I  do  not  see  how  this  helps  his  case.  The  defendant  in 
that  case  was  still  under  no  relation  or  obligation  to  him  other  than 
that  already  stated.  Pollock  on  Torts  (6th  Ed.)  p.  505 ;  Converse  v. 
Walker,  30  Hun,  596.  This  case  has  been  tried  before  and  upon 
appeal  (93  App.  Div.  491,  87  N.  Y.  Supp.  814),  but  the  facts  are  now 
fuller. 

I  submitted  thd  case  to  the  jury  on  the  single  question  whether  such 
a  saloon  was  there  and  open,  in  which  case  the  public  were  invited  by 
the  defendant  to  come  through  thereto.  If  that  theory  of  law  helps 
the  plaintiff's  case,  it  is  clear  to  me  that  the  verdict  is  against  the  weight 
of  evidence.  The  evidence  that  a  saloon  was  open  was  very  loose, 
whereas  there  was  positive  and  precise  evidence  that  the  saloon  build- 
ing and  the  bar-room  and  bar  were  destroyed  by  the  fire,  and  not  re- 
built and  reopened  until  some  time  after  the  accident  to  the  plaintiff. 

The  motion  is  granted. 


(44  Ml8&  Rep.  267.) 

PEOPLE  ex  rel.  LEVY  v.  PRESTON,  Sheriff,  et  aL 

(Supreme  Ck>iirt,  Special  Term,  Kings  County.    July,  1904.) 

1.  CBXanAL  Law— WABRANTV-COMPLAIWr— VEBinCATION. 

Where  the  sworn  complaint  on  which  a  person  is  arrested  Is  on  infor- 
mation and  belief,  it  confers  no  jurisdiction  on  the  magistrate  to  issue  a 
warrant 

Petition  by  the  people,  on  the  relation  of  Bemhard  Levy,  for  writs 
of  habeas  corpus  and  certiorari  to  Henry  H.  Preston,  sheriif  of  Suffolk 
county,  and  others,  to  obtain  the  release  of  relator,  arrested  on  a  war- 
rant for  receiving  stolen  goods. 

Philip  Cohen,  for  relator. 

Livingston  Smith,  Dist.  Atty.,  for  respondents. 

GAYNOR,  J.  The  sworn  complaint  or  deposition  against  the  re- 
lator on  which  the  justice  of  the  peace  issued  the  warrant  on  which  he 
was  arrested  is  on  information  and  belief  only,  and  therefore  conferred 
no  jurisdiction  on  the  magistrate  to  issue  the  warrant  (Matter  of  Blum, 
9  Misc.  Rep.  571,  30  N.  Y.  Supp.  396). 

It  is  contended,  however,  that  the  evidence  taken  before  the  magistrate 
on  the  examination  after  tiie  arrest  was  sufficient  to  warrant  his  being 
held  for  the  grand  jury,  and  that  therefore  he  was  properly  committed 
to  await  the  grand  jury.  But  the  trouble  is  that  the  magistrate  had 
no  jurisdiction  to  hold  such  examination,  and  therefore  all  of  his  acts 
were  void  (People  ex  rel.  Kingsley  v.  Pratt,  22  Hun,  300).    The  relat- 

T 1.  See  Criminal  Law,  vol.  14,  Cent.  Dig.  $  423. 
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or's  counsel  on  being  arraigned  moved  for  the  relator's  discharge  for 
the  insufficiency  of  the  complaint,  but  the  motion  was  denied,  and  the 
magistrate  held  the  relator  for  examination,  which  was  subsequently 
had.  There  is  therefore  no  claim  that  the  relator  gave  jurisdiction  by 
consent ;  but  that,  I  suppose,  would  be  impossible  in  the  case  of  a  mere 
magistrate,  if  it  might  be  possible  in  the  case  of  a  court 
The  relator  is  discharged. 


(44  Misc.  Rep.  260.) 

HITCHCOCK   T.   RIIiBT. 

(Supreme  CJourt,  Trial  Term,  Franklin  County.    July,  1904.) 

1.  FniE— Negligence— Clearing  Land. 

A  person  in  clearing  his  farm  land  can  use  fire,  if  he  exercises  ordi- 
nary care. 

2.  Same— Evidence. 

A  farmer,  in  the  middle  of  April,  after  heavy  rains,  set  fire  to  stumps 
on  plowed  lands,  and  at  the  end  of  the  month  a  sudden  gale  of  wind 
swept  thd  fire  from  the  stumps  to  an  adjoining  lot  of  another,  which 
contained  much  dry  material.  The  farmer  and  others  were  miable  to 
extinguish  the  fire,  and  by  revival  of  the  gale  it  blew  onto  a  second  lot, 
belonging  to  a  third  person,  and  burned  up  his  wood  pile.  Held,  there 
was  no  evidence  of  negligence  sufficient  to  render  the  farmer  liable. 

Action  by  Wilbur  R.  Hitchcock  against  Barney  Riley.  Verdict  for 
plaintiff.    New  trial  granted. 

H.  B.  Chase  (J.  P.  Kellas,  of  counsel),  for  plaintiflF. 
Badger  &  Cantwell,  for  defendant. 

JOHN  M.  KELLOGG,  J.  On  and  prior  to  the  15th  day  of  April, 
1903,  the  defendant  set  fire  to  certain  stumps  in  two  places  upon  his 
premises — one  place  northerly  from  the  creek,  where  the  fallow  had 
been  burned  the  year  before,  the  ground  plowed,  and  potatoes  raised, 
and  another  place  south  of  the  creek,  where  he  burned  some  stumps, 
piling  the  limbs,  sticks,  and  dry  material  upon  them,  and  after  tiie 
fires  were  set,  and  the  loose  material  picked  up  for  the  fire,  he  plowed 
and  dragged  this  land,  and  planted  it  to  potatoes.  These  fires  were 
set  along  his  westerly  line,  which  was  about  192  rods  from  the  plaintiffs 
woodpile,  the  woodpile  being  situated  upon  the  easterly  line  of  the 
Best  lot,  the  westerly  end  of  the  woodpile  being  about  80  rods  from  the 
defendant's  land.  In  March  there  had  been  considerable  rain,  and 
for  the  month  preceding  the  15th  day  of  April  about  the  usual  amount 
of  rain.  A  good  rainfall  took  place  April  3d,  being  1.63  inches.  Be- 
tween the  fires  set  by  the  defendant  and  the  Best  lot  was  the  defend- 
ant's pasture  land,  upon  which  were  various  dry  stumps.  The  land 
on  the  Best  lot  between  the  defendant's  line  and  the  woodpile  had  not 
been  cut  or  pastured  for  two  or  three  years,  and  there  was  a  good  deal 
of  dry  grass,  weeds,  and  other  dry  combustible  material  upon  the 
ground.  The  defendant  worked  from  day  to  day  upon  his  land,  getting 
it  ready  for  his  crop,  and  observed  the  fire,  and  prior  to  the  3(5h  day 

T 1.  See  Negligence,  vol.  37,  Cent.  Dig.  $  2a 
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of  April  It  had  extended  about  20  rods  westerly  from  the  plowed  land 
toward  the  Best  lot,  but  none  of  the  fire  was  then  within  about  50 
rods  of  the  line  between  him  and  the  Best  lot.  April  30th  a  westerly 
wind  arose,  increased  in  velocity,  and  became  a  gale  toward  night, 
carried  the  fire  from  stump  to  stump  across  the  defendant's  land, 
and  from  the  stumps  on  his  land  into  the  dry  and  combustible  material 
upon  the  Best  lot,  and  from  stump  to  stump  on  the  Best  lot,  and  ignited 
a  small  pile  of  wood  in  the  railroad  right  of  way  easterly  of  the  Best 
lot,  and  was  burning  at  different  times  and  at  different  places  all  over 
the  Best  lot.  When  the  defendant  saw  the  fire  spreading  by  the  gale, 
he  did  everything^  that  he  could  do  to  arrest  its  progress,  and  he  and  the 
railroad  employes  worked  hard  to  keep  the  fire  from  running  from  the 
small  pile  of  wood  upon  the  railroad  right  of  way  into  the  plaintiff's 
wood.  The  fence  between  the  wood  piles  was  afire  several  times, 
and  was  put  out,  and  by  digging  ditches  and  throwing  sand,  all  felt 
that  no  further  danger  existed  from  the  burning  wood  upon  the  right 
of  way,  or  from  the  burning  stumps  upon  the  Best  lot.  At  this  time 
the  loose  material  had  burned  from  the  Best  lot,  and  the  only  fires  then 
existing  were  in  the  stumps  on  the  defendant's  land  and  on  the  Best  lot, 
and  the  woodpile  on  the  railroad  right  of  way.  After  the  wind  had 
died  down  materially,  and  all  felt  that  the  plaintiff's  wood  was  safe,^ 
it  again  raised  to  a  gale,  and  the  fire  from  the  stumps  on  the  Best  lot, 
or  from  the  burning  pile  of  wood  upon  the  right  of  way,  or  from  the 
burning  stumps  upon  the  defendant's  land,  caused  the  plaintiff's  wood 
to  burn.  The  court  instructed  the  jury  that  if  the  plaintiff's  wood  was 
burned  by  fire  communicated  from  the  woodpile  on  the  right  of  way, 
there  could  be  no  recovery,  and  left  them  to  determine  how  it  occurred. 
This  verdict,  therefore,  establishes  that  it  did  not  communicate  from  the 
right  of  way,  but  communicated  from  fire  blown  from  the  burning 
stumps  on  the  Best  lot,  or  the  burning  stumps  on  the  defendant's 
land. 

It  is  perfectly  lawful  and  proper  to  use  fire  in  clearing  land,  and  the 
defendant  had  the  absolute  right  to  burn  the  stumps  upon  his  land,  and 
was  only  required  to  exercise  ordinary  reasonable  care  to  see  that  there- 
by he  did  not  injure  some  one  else.  When  the  fires  were  set,  it  was  not 
such  a  dry  time  that  the  jury  could  say  that  the  defendant  was  negli- 
gent in  setting  them.  If  negligent  at  all,  it  was  in  allowing  them 
to  remain  after  April  15th,  and  after  it  was  apparent  that  it  was  a  settled 
dry  time.  It  will  be  observed  that  when  set  the  fires  were  confined  to 
the  plowed  land  and  the  land  in  process  of  being  plowed.  A  full  and 
fair  consideration  of  the  evidence  does  not  seem  to  show  such  negli- 
gence upon  the  part  of  the  defendant  as  to  make  him  liable  for  the  in- 
jury done  the  plaintiff.  McGibbon  v.  Baxter,  61  Hun,  587,  4  N.  Y. 
Supp.  382. 

Undoubtedly  the  plaintiff's  loss  arises  from  the  unusual  gale  of  wind, 
and  from  the  dry  and  combustible  matter  allowed  to  remain  upon 
the  Best  lot,  for  neither  of  which  was  the  defendant  at  all  responsible. 
The  owner  of  the  Best  lot  and  the  plaintiff  were  as  much  chargeable 
with  knowledge  of  the  dry  material  upon  the  Best  lot  as  the  defendant, 
and  he  was  not  prevented  from  burning  the  land  because  his  neigh- 
bors allowed  dry  and  combustible  material  on  their  premises.     The 
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whole  situation  called  for  ordinary  care  under  all  the  circumstances, 
both  by  the  defendant  and  by  his  neighbors.  ^  It  would  not  seem  that 
the  natural  and  proximate  result  of  the  burning  of  the  stumps  on  the 
defendant's  land  would  be  the  communication  of  fire  to  the  plaintiffs 
wood  at  so  g^eat  a  distance.  But  the  plaintiffs  injury  comes  from  the 
intervening  causes,  to  wit,  the  unexpected  gale  of  wind  and  the  com- 
bustible material  upon  the  Best  lot  I  think,  therefore,  the  verdict  is 
against  the  weight  of  evidence,  and  that  there  is  not  sufficient  evidence 
of  the  defendant's  negligence  upon  which  to  found  a  recovery.  More- 
over, if  the  defendant's  negligence  is  conceded,  his  liability  only  exists 
to  the  party  to  whom  he  next  immediately  communicated  the  fire.  It 
is  not  a  question  of  boundaries,  farms,  or  lot  lines,  but  the  question 
whether  the  defendant's  negligent  fire  was  the  direct  cause  of  the  plain- 
tiff's loss.  If  we  say  that  all  of  the  fire  on  the  defendant's  land  was  a 
negligent  fire,  then  he  might  be  held  liable  for  any  injury  he  did  the 
next  adjoining  party,  namely,  Best.  But  the  injury  to  the  plaintiff  was 
caused,  if  not  from  the  fire  in  the  woodpile  on  the  railroad  right  of  way, 
by  the  fire  running  through  the  Best  lot,  and  on  account  of  the  com- 
bustible nature  of  the  material  upon  it,  and  by  the  gale  of  wind  bearing 
the  sparks  from  the  property  of  Best  to  the  property  of  the  plaintiff 
That  it  is  not  a  question  of  boundary  lines  or  farms,  but  of  the  prox- 
imate and  direct  cause,  is  shown  by  the  Ryan  Case,  35  N.  Y.  210,  91 
Am.  Dec.  49,  where  the  fire  carelessly  escaping  from  the  locomotive 
burned  the  defendant's  sheds  upon  its  lands,  and  the  sparks  from  the 
sheds  burned  the  plaintiff's  house,  and  it  was  held  that  the  plaintiff's 
loss  came  from  the  burning  of  the  shed,  and  not  from  careless  manage- 
ment or  defects  in  the  engine.  In  the  Frace  Case,  143  N.  Y.  182,  38 
N.  E.  102,  the  plaintiff's  barn  and  hotel  were  burned,  and  the  court 
charged  the  jury  that  to  recover  for  the  burning  of  both  it  must  appear 
that  each  was  destroyed  by  reason  of  the  fire  communicating  directiy 
from  the  engine,  without  the  assistance  of  other  agencies,  or  arising 
from  any  other  cause.  Hoffman  v.  King,  160  N.  Y.  618,  55  N,  E. 
401,  46  L.  R.  A.  672,  73  Am.  St.  Rep.  715,  and  Van  Inwegen  v.  Port 
Jervis  M.  &  N.  Y.  R.  Co.,  165  N.  Y.  625,  58  N.  E.  878,  also  hold  that 
the  plaintiff,  in  order  to  recover,  must  show  that  his  fire  was  caused 
directly,  and  not  indirectly,  from  defendant's  fire.  In  order  to  recover 
in  this  case  the  plaintiff  must  establish  two  propositions :  (1)  That  the 
defendant  negligently  set  or  maintained  a  fire  upon  his  land;  and  (2) 
that  the  negligent  fire  upon  his  land  communicated  directly  the  fire  to 
the  plaintiff's  wood.  It  will  not  do  if  the  fire  set  by  the  defendant  was 
carried  by  the  gale  from  stump  to  stump  upon  his  land,  and  thus  com- 
municated to  the  stumps  on  the  Best  lot,  and  from  stump  to  stump  on 
the  Best  lot  was  communicated  to  the  plaintiff's  wood ;  but,  as  I  view 
the  authorities,  a  recovery  can  only  be  sustained  by  showing  that  the 
sparks  from  the  defendant's  land  were  carried  through  the  air  without 
any  intervening  cause,  and  lighted  upon  and  caused  the  plaintiff's  wood 
to  burn.  The  charge  in  this  respect  was  probably  misleading.  If 
the  fire  and  the  wind  were  sufficient  to  carry  the  sparks  directly  from 
defendant's  land  over  onto  the  plaintiff's  woodpile,  it  is  very  doubtful, 
considering  the  distance,  the- manner  in  which  the  fire  was  carried  by 
the  gale  across  the  defendant's  land  and  the  Best  lot,  if  the  plaintiff's 
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loss  would  be  the  proximate  result  of  the  fire,  and  one  of  the  results 
which  an  ordinarily  prudent  man  could  or  ought  to  have  foreseen  as 
liable  to  happen.  These  questions  can  be  more  fully  considered  upon 
another  trial.  It  is  sufficient  to  set  aside  the  verdict  as  not  fairly  sus- 
tained by  the  evidence,  and  to  order  a  new  trial,  with  costs  to  abide  the 
event. 

Ordered  accordingly. 

(44  Mlsa  Rep.  247.) 

In  re  BRBARTON. 

(Supreme  Court*  Special  Tenut  Albany  Ck>unt7.    July,  lOCM.) 

1.  OFncEBB— Deliveby  of  Books  and  Papebs. 

In  a  proceeding  under  Ck)de  Civ.  Proc  §  2471a,  by  a  person  elected  city 
clerk,  to  compel  delivery  to  him  of  books  and  papers  withheld  by  a  former 
Incumbent,  the  court  will  look  into  the  matter  of  title  far  enough  to  de- 
termine whether  the  petitioner  has  a  prima  fade  title,  though  it  will  not 
try  title  to  office. 

2.  Same— Prima  Facie  Titlb. 

Where  a  petitioner,  in  a  proceeding  under  Code  Civ.  Proc.  9  2471a,  to 
obtain  possession  of  books  and  papers  pertaining  to  an  office  to  which  he 
had  been  elected,  has  received  a  certificate  of  election  or  appointment  from 
the  proper  authorities,  he  has  a  prima  facie  title,  entitling  him  to  main- 
tain the  proceedings,  though  his  title  turned  on  difficult  questions  of  law. 

8.  Common  Council— Quorum— Cmr  Clebk— Election. 

Under  Laws  18d8,  p.  373,  a  182,  9  17,  it  is  provided  that  the  majority 
of  all  the  members  of  the  common  council  of  the  city  of  Troy  shall  be  a 
quorum  for  the  transaction  of  business,  and  that  the  passage  of  an  ordi- 
nance shall  require  an  affirmative  vote  of  a  majority  of  its  members.  Sec- 
tion 2  of  the  rules  of  order  adopted  by  the  council  provides  that  on 
the  appearance  of  10  members  the  common  council  shall  be  called  to  or- 
der. The  number  of  the  common  council  of  the  city  is  17.  Held,  that  9 
constituted  a  quorum,  and  a  majority  of  the  quorum  could  elect  a  clerk 
of  the  common  council  and  of  the  city. 

4.  CiTT  Clebk— Action— Delivebt  of  Books  and  Papers. 

Where  all  the  members  of  a  common  council  were  present  at  a  regular 
meeting,  a  person  who  received  for  the  office  of  the  clerk  of  the  common 
council  and  of  the  city  a  majority  of  the  votes  when  a  quorum  of  such 
members  were  present,  and  who  received  and  filed  a  certificate  of  his  elec- 
tion, executed  by  the  president  of  the  common  council,  where  the  former 
clerk  refused  to  issue  one,  and  filed  his  oath  of  office  as  a  prima  facie 
title,  may  maintain  a  proceeding  to  compel  the  former  incumbent  to  de- 
liver to  him  the  books  and  papers  of  the  office. 

G.  Common  Council— Election  of  Officebs. 

Laws  1898.  p.  377,  c.  182,  §  33,  providing  that  all  appointments  or  dec- 
larations by  the  common  council  of  the  city  of  Troy  shall  be  by  viva  voce 
vote,  is  complied  with  when  a  nomination  is  made  and  each  member  an- 
nounces his  vote  for  or  against  it  by  his  voice. 

Application  by  James  F.  Brearton  for  an  order  directing  Charles 
Hagen  to  deliver  books  or  papers  in  his  possession  belonging  to  the 
city  clerk  and  the  clerk  of  the  common  council  of  the  city  of  Troy,  un- 
der Code  Civ.  Proc.  §  2471a.     Order  issued. 

Section  15  of  chapter  182,  p.  372,  of  the  Laws  of  1898,  being  an  act  for  the 
government  of  the  cities  of  the  second  class,  provides  as  follows:    "The  com- 

f  8.  See  Municipal  Corporations,  vol.  36,  Cent.  Dig.  §§  207,  208. 
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mon  council  shall  choose  a  clerk»  to  hold  office  during  the  term  for  which 
its  members  were  elected,  unless  sooner  removed  by  vote  of  three-fourths  of 
all  the  members  of  the  common  council."  At  a  regular  meeting  of  the  com- 
mon council  of  the  city  of  Troy  held  on  the  2d  day  of  January,  1902,  Charles 
Hagen  was  chosen  city  clerk  and  clerk  of  the  common  council  of  the  city  of 
Troy,  and  immediately  entered  upon  the  discharge  of  his  duties  as  such.  At 
the  general  election  held  in  the  city  of  Troy  on  the  3d  day  of  November. 
1903,  a  common  council  was  elected,  consisting  of  17  aldermen.  The  new 
common  council  met  for  organization  on  the  2d  day  of  January,  1904,  bat 
failed  to  choose  a  clerk.  Various  meetings  of  the  common  council  were  there- 
after held,  and  attempts  made  to  choose  a  clerk,  but  more  was  chosen.  Un- 
der the  provisions  of  section  5  of  chapter  681,  p.  1657,  of  the  Laws  of  1892, 
known  as  the  "Public  Officers  t^aw,"  the  said  Charles  Hagen  held  over  to 
such  office  of  clerk  of  the  common  council,  and  continued  to  discharge  the 
duties  thereof  pending  the  election  of  a  successor.  At  a  meeting  of  the  com- 
mon council  held  on  the  19th  day  of  May,  1904,  the  president  and  17  alder 
men  were  present.    A  portion  of  the  minutes  of  the  meeting  reads  as  follows : 

"Alderman  Fogarty  nominated  James  F.  Brearton  for  clerk. 

"Alderman  McMurray  nominated  John  T.  Graham. 

"Alderman  Casey  nominated  Joseph  A.  Corr. 

"Several  aldermen  left  the  meeting. 

"The  vote  resulted  as  follows:  Brearton — Aldermen  Cahill,  Donnelly,  Fo- 
garty, Malone,  Morrissey,  0*Neil — 6. 

"Graham — Alderman  McMurray — 1. 

"Corr — ^Aldermen  Casey,  Luby — 2. 

"There  being  no  quorum,  the  meeting  adjourned. 

••Charles  Hagen, 

"City  Clerk  and  Clerk  of  the  Common  Council/* 

On  the  2d  of  June  a  meeting  of  the  common  council  was  held,  at  which 
there  were  present,  at- the  beginning  thereof,  the  president  and  17  aldermen. 
At  the  beginning  of  this  meeting  the  president  declared  the  first  business  in 
order  to  be  the  election  of  a  clerk.  James  F.  Brearton  was  nominated  for 
clerk.  Then  a  motion  was  made  to  lay  the  matter  on  the  table-  until  later 
in  the  evening,  which  was  adopted,  and  later  In  the  evening  Mr.  Brearton 
was  again  nominated  for  clerk.  A  motion  was  made  to  lay  the  matter  on 
the  table  until  the  first  meeting  in  October.  The  president  declared  th« 
motion  out  of  order.  One  of  the  aldermen  appealed  from  the  decision  of 
the  chair,  and  the  president  refused  to  entertain  the  appeal.  An  alderman 
then  moved  to  adjourn.  The  president  declared  the  motion  out  of  order, 
and  refused  to  state  it  to  the  council.  It  was  again  moved  by  an  alderman 
that  Mr.  Brearton  be  elected  clerk.  Alderman  Casey  amended  the  motion  to 
lay  the  matter  on  the  table.  The  president  declared  the  motion  out  of  order. 
Alderman  McMurray  nominated  F.  E.  Draper,  Jr.  Alderman  Casey  nomi- 
nated Joseph  A.  Corr.  Alderman  Cahill  called  for  a  vote  on  bis  motion  to 
elect  James  F.  Brearton  clerk.  The  printed  minutes  of  the  proceedings  of  the 
common  council  then  read  as  follows : 

"The  president  directed  a  roll  call. 

"At  this  point  several  aldermen  left  the  chamber. 

"The  roll  call  resulted  as  follows: 

"Ayes — Aldermen  Cahill,  Donnelly,  Fogarty,  Luby,  Malone,  Morrissey, 
O'Neil— 7. 

"Noes — McMurray — 1. 

"The  president  declared  James  F.  Brearton  elected  clerk. 

"The  president  then  declared  the  meeting  adjourned. 

"Charles  Hagen, 

"City  Clerk  and  Clerk  of  the  Common  Council." 

It  is  admitted  that  Alderman  Casey  was  present  in  the  common  council 
chamber  when  this  vote  was  taken,  but  did  not  vote.  At  the  following  meet- 
ing of  the  common  council  motions  were  made  to  correct  the  minutes  so  that 
they  should  read,  after  stating  the  vote  upon  the  resolution  to  elect  a  clerk, 
as  follows:  "It  appearing  by  the  roll  call  that  there  was  not  a  quorum  pres- 
ent and  voting  there  was  no  election  and  the  meeting  thereupon  adjourned," 
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instead  of:  "The  president  declared  James  F.  Brearton  elected  clerk.  The 
president  then  declared  the  meeting  adjourned" — as  appears  in  the  original 
printed  minutes  of  the  meeting  of  June  2d.  The  motion  to  so  correct  the 
minutes  failed  of  passage,  and  this  last  meeting  of  the  common  council  ad- 
journed without  either  correcting  or  adopting  the  minutes  of  the  previous 
meeting. 

On  the  2d  day  of  June,  1904,  the  president  of  the  common  council  signed 
and  delivered  to  Mr.  Brearton  the  following  certificate: 

"This  is  to  certify  that  James  F.  Brearton  was  duly  and  regularly  chosen 
City  Clerk  and  Clerk  to  the  Common  Council  of  the  city  of  Troy  at  a  regular 
meeting  of  the  Common  Council  held  this  day,  and  said  James  F.  Brearton 
was  by  me  duly  declared  to  be  so  chosen  at  said  meeting. 
"Dated,  Troy,  N.  Y.,  June  2,  1904.  Thomas  F.  Dougherty, 

"President  of  the  Common  Council  of  the  City  of  Troy." 
On  the  4th  of  June,  1904,  Mr.  Brearton  filed  and  left  with  Charles  Hagen, 
to  be  filed  in  the  dty  clerk's  ofllce,  his  constitutional  oath  of  office  as  city 
clerk  and  clerk  of  the  common  council,  at  the  same  time  making  a  written 
demand  upon  him  for  all  the  books,  papers,  and  documents  and  public  records 
In  his  possession  as  dty  clerk,  and  all  property  in  his  possession  as  city 
clerk,  and  the  keys  of  the  dty  clerk's  office,  together  with  the  original  min- 
utes of  the  common  council  meeting  of  June  2,  1904.  In  a  letter  dated  June 
3,  1904,  and  signed  by  him,  the  said  James  F.  Brearton  demanded  of  Charles 
Hagen  that  he  issue  to  him  a  certificate  of  his  election  to  the  office  of  city 
clerk  and  clerk  of  the  common  council  of  the  city  of  Troy.  In  response 
thereto  Mr.  Hagen  said  he  knew  of  no  such  Certificate,  and,  so  far  as  he  knew, 
it  was  not  the  custom  to  give  one,  and  that  he  did  not  receive  one  when  he 
was  chosen  city  clerk.  June  10,  1904^  the  petitioner  filed  with  the  county 
clerk  of  Rensselaer  county  a  duplicate  original  of  the  constitutional  oath 
taken  June  3,  1904,  and  filed  in  said  city  clerk's  office  as  before  stated. 

Section  17  of  chapter  182,  p.  373,  of  the  Laws  of  1898,  being  an  act  for  the 
government  of  the  cities  of  the  second  class,  reads  as  follows :  "The  common 
council  shall  determine  the  rules  of  its  own  proceedings,  and  be  the  judge 
of  the  elections,  returns  and  qualifications  of  its  members.  Its  meetings 
shall  be  public  and  Its  records  open  to  public  Inspection,  and  except  as  herein 
provided,  the  majority  of  all  its  members  shall  be  a  quorum  for  the  trans- 
action of  business.  The  passage  of  an  ordinance,  unless  otherwise  herein 
provided,  shall  require  the  affirmative  vote  of  at  least  a  majority  of  all  its 
members."  Section  19  provides  that  no  ordinance  shall  be  passed  the  same 
day  upon  which  it  is  introduced,  except  by  unanimous  consent;  that  no 
appropriation  of  money  shall  be  made  except  by  an  ordinance  passed  by 
three-fourths  of  all  the  members;  that  no  ordinance  shall  be  passed  making 
or  authorizing  a  sale  or  lease  of  real  estate  or  of  any  franchise  except  by 
three-fourths  vote  of  all  the  members  of  the  common  council.  There  are  oth- 
er provisions  in  the  act  requiring  more  than  a  majority  vote  of  the  common 
council  for  specific  acts  of  such  council*  Section  33,  p.  377,  of  said  act,  reads 
as  follows:  "All  appointments  or  designations  made  by  the  common  council 
shall  be  by  viva  voce  vote."  Section  2  of  the  rules  of  order  adopted  by  the 
(t>mmon  council  reads  as  follows:  "Upon  the  appearance  of  ten  members, 
the  common  council  shall  be  called  to  order  by  the  president,  or  if  he  be 
absent,  by  the  president  pro  tempore  appointed  by  the  board." 

James  F.  Brearton,  in  pro.  per.  (William  J.  Roche,  of  counsel),  for 
the  motion. 

Lewis  E.  Griffith,  opposed. 

HERRICK,  J.  'This  is  a  proceeding  under  section  2471a  of  the 
Code  of  Civil  Procedure.  It  is  not  a  proceeding  to  try  title  to  office. 
Matter  of  Foley,  8  Misc.  Rep.  196,  28  N.  Y.  Supp.  611 ;  Matter  of  Sells, 
15  App.  Div.  571,  44  N.  Y.  Supp.  570 ;  Matter  of  Dudley,  33  App. 
Div.  465,  53  N.  Y.  Supp.  742 ;  Matter  of  Bradley,  141  N.  Y.  527,  36 
N.  E.  598;  Matter  of  Brenner,  67  App.  Div.  375,  73  N.  Y.  Supp.  689; 
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Id.,  170  N.  Y.  185,  63  N.  E.  133.  And  while  the  court  wiH  not  in  these 
proceedings  try  title  to  oflSce,  but  put  the  petitioner  to  his  action,  still 
a  mere  denial  by  the  defendant  of  the  petitioner's  title  is  not  sufficient 
to  defeat  the  proceedings.  The  court  will  look  far  enough  mto  the 
matter  to  ascertain  whether  the  petitioner  has  a  prima  fade  title  to  the 
office. 

Ordinarily,  appointments  or  election  to  office  are  evidenced  by  certifi- 
cates of  appointment  or  certificates  of  election  issued  by  the  official 
making  the  appointment  or  by  the  officials  charged  with  verifying  or 
conducting  the  election ;  so  that  where  it  appears  in  a  proceedii^  of 
this  kind  Uiat  a  person  claiming  office  has  received  a  certificate  of  Sec- 
tion or  appointment  from  the  proper  person  or  persons,  it  is  held  that 
he  has  a  prima  facie  title  to  the  office,  and  is  entitled  to  an  order  for  the 
possession  of  the  books  and  papers  pertaining  to  that  office.  Matter 
of  Foley,  8  Misc.  Rep.  196,  28  N.  Y.  Supp.  611 ;  Matter  of  Brenner,  67 
App.  Div.  375,  73  N.  Y.  Supp.  689;  Id.,  170  N.  Y.  185,  63  N.  E.  133. 
And  it  has  been  held  that  where  such  a  certificate  is  produced  the 
former  incumbent  of  the  office  cannot  go  into  questions  underlying  the 
election,  and  which  he  -^ay  allege  as  invalidating  it  Matter  of  Brad- 
ley, 141  N.  Y.  627,  530,  36  N.  E.  598.  It  has  been  said  that  it  is  "well 
settled  that  the  statute  cannot  be  successfully  invoked  unless  the  title 
of  the  applicant  is  clear  and  free  from  reasonable  doubt."  Matter  of 
Brenner,  67  App.  Div.  375,  377,  73  N.  Y.  Supp.  689,  690.  Public 
policy  requires  that  controversies  of  this  character  be  speedily  deter- 
mined, and  for  that  reason  the  summary  remedy  provided  by  the  Code 
was  devised.  The  fact  that  the  petitioner's  title  to  office  turns  upon 
questions  of  law,  and  those  difficult  of  solution,  will  not  defeat  his  right 
to  the  order.  When  the  only  question  is  one  of  law,  it  can  just  as  well 
be  decided  in  these  proceedings  as  in  any  other,  and  the  court  will  not 
compel  the  party  to  resort  to  an  action,  which  may  not  be  ended  until 
his  term  of  office  has  expired,  to  determine  merely  a  question  of  law. 

The  Matter  of  Brenner  was  one  that  depended  entirely  upon  the  so- 
lution of  a  legal  question,  and  not  a  question  of  fact.  That  that  ques- 
tion was  not  entirely  clear  and  not  easy  of  solution  is  evidenced  by  the 
fact  that  there  was  a  sharp  division  in  the  Court  of  Appeals,  two  judg- 
es thereof  dissenting  from  the  decision.  It  is  only  when,  upon  the 
facts,  his  prima  facie  title  is  not  "clear  and  free  from  reasonable  doubt," 
that  the  petitioner  will  be  denied  the  remedy  provided  for  by  section 
2471a,  and  put  to  his  action  to  settle  the  question  of  fact.  Here  it  seems 
to  me  that  the  facts  show  the  prima  facie  title  of  the  petitioner  to  be 
"clear  and  free  from  reasonable  doubt.'*  The  petitioner  produces  the 
certificate  of  the  president  of  the  common  council  that  he  was  duly 
chosen  clerk  thereof.  The  sufficiency  of  that  certificate  is  challenged. 
It  is  said  that  the  office  of  president  of  the  common  council  is  a  purely 
statutory  office,  with  limited  powers  and  duties,  aqd  those  specifically 
defined,  and  that  nowhere  is  he  given  power  to  authenticate  or  certify 
to  the  acts  or  proceedings  of  the  common  council.  The  city  clerk 
is  the  official  chars^ed  with  keeping  the  record  of  the  proceedings  of 
the  common  council.  Section  15,  c.  182,  p.  372,  Laws  1898.  And  or- 
dinarily the  person  charged  with  keeping  a  record  of  proceedings  is 
the  one  to  certify  to  them.     In  this  case  the  person  so  charged  is  the 
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defendant,  and  upon  being  applied  to  by  the  petitioner  for  a  certificate 
declined  to  give  him  one.  The  petitioner  tfien  has  produced  the  cer- 
tificate of  the  only  officer  of  the  common  council  who  would  provide 
one.  The  other  officer  in  a  position  to  certify  to  the  proceedings  is 
his  adversary. 

It  would  be  a  travesty  upon  justice  to  hold  that  the  petitioner's  right 
to  maintain  this  proceeding  can  be  defeated  because  his  adversary 
has  refused  to  issue  to  him  a  certificate  of  the  proceedings  of  the  com- 
mon council  at  which  it  is  claimed  he  was  elected.  If  it  was  his  duty 
to  furnish  it,  then  he  cannot  assert  his  failure  to  perform  his  duty  to 
defeat  the  plaintiff's  proceeding  against  him.  But  I  have  not  been 
referred  to  any  provision  of  law,  nor  have  I  been  able  upon  my  own 
investigation  to  find  one,  that  requires  the  issuing  of  any  certificate  of 
the  election  of  a  clerk  of  the  common  council.  The  statute  is  silent 
as  to  how  his  election  shall  be  authenticated.  No  commission,  or  cer- 
tificate of  election,  or  appointment  is  provided  for,  and  where  none  is 
provided  for  none  is  required.  While  the. courts  have  held,  as  above 
stated,  that  where  an  applicant  comes  with  a  certificate  of  appointment 
or  election  from  the  proper  officer,  and  has  taken  his  oath  of  office, 
and  filed  an  undertaking  where  one  is  required,  he  has  established 
a  prima  facie  title  to  the  office,  and  is  entitled  to  an  order  for  the  pos- 
session of  the  books  and  papers  pertaining  to  such  office,  it  has  never 
been  held  that  that  is  the  only  evidence  of  title  to  office  which  will 
entitle  him  to  maintain  the  proceedings.  Where  the  undisputed  facts 
in  the  case  make  out  a  prima  facie  title  to  office,  then,  even  although 
no  certificate  of  appointment  or  election  is  produced,  the  order  will 
issue.  Where  no  certificate  of  election  is  provided  for  by  law,  it  is 
evident  that  such  election  or  appointment  may,  and,  indeed,  must,  be 
authenticated  to  the  court  in  some  other  manner.  In  this  case  there 
are  some  undisputed  facts,  to  wit:  That  the  number  of  the  common 
council  of  the  city  of  Troy  is  17.  That  at  a  regular  meeting  held  on 
the  19th  day  of  May,  1904,  the  president  and  17  aldermen  were  present. 
That  a  number  of  the  members  left  the  meeting.  That  thereafter  a 
vote  was  taken  upon  the  election  of  clerk,  and  6  aldermen  voted  for 
Mr.  Brearton,  and  3  other  aldermen  voted  for  other  candidates;  9 
voting  in  all  upon  the  question  of  the  election  of  clerk.  That  at  a 
regular  meeting  held  on  the  2d  of  June  the  president  and  17  aldermen 
were  present  That  during  the  meeting  a  number  of  the  aldermen  left 
the  common  council  chamber.  That  thereafter  7  aldermen  voted  for 
Mr.  Brearton  for  the  office  of  clerk,  1  alderman  voting  against  electing 
him  clerk,  and  1  other  alderman,  being  present,  did  not  vote ;  9  alder- 
men, therefore,  being  present  at  the  time  Mr.  Brearton  received  7 
votes  for  the  office  of  clerk,  and  being  thereupon  declared  elected  to 
such  office  by  title  president  of  the  common  council.  What  is  the  legal 
conclusion  from  these  undisputed  facts? 

The  statute  governing  the  city  of  Troy,  provides  as  follows : 

'The  common  council  shall  determine  the  rules  of  its  own  proceedings, 
and  be  the  judge  of  the  elections*  returns  and  qualifications  of  its  members. 
Its  meetings  shall  be  public  and  its  records  open  to  public  inspection,  and, 
except  as  herein  provided,  the  majority  of  all  its  members  shall  be  a  quorum 
for  the  transaction  of  business.  The  passage  of  an  ordinance,  unless  other- 
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wise  herein  proyided,  shall  require  the  affirmative  vote  of  at  least  a  majority 
of  all  its  members."    Laws  1898,  p.  373,  c.  182,  f  17. 

Section  2  of  the  rules  of  order  adopted  by  the  common  council  reads 
as  follows: 

"Upon  the  appearance  of  ten  members,  the  common  council  shall  be  called 
to  order  by  the  president,  or  if  he  be  absent,  by  the  president  pro  tempore 
appointed  by  the  board." 

The  construction  heretofore  placed  upon  this  provision  of  the  stat- 
ute, coupled  with  the  rule,  by  the  common  council,  and  apparently  by 
the  city  officials,  is  that  it  requires  ten  members  of  the  common  council 
to  transact  business.  It  was  in  accordance  with  that  construction  that 
it  was  announced  that  no  quorum  was  present  when  the  vote  was  taken 
for  city  clerk  upon  May  19th,  when  nine  members  were  present.  And 
that  construction  is  now  contended  for  by  the  defendant  in  these  pro- 
ceedings. Of  course,  the  common  council  can  make  no  valid  rules 
that  are  in  conflict  with  the  statute.  It  is  contended,  however,  that 
Che  words,  "except  as  herein  provided,"  mean  not  only  as  provided  in 
the  statute,  but  also  as  may  be  provided  for  in  the  rules  of  procedure 
adopted  by  the  common  council  by  virtue  of  the  preceding  clause  of  the 
section.  That  does  not  seem  to  me  the  proper  construction  to  be  given 
to  those  words.  It  hardly  seems  probable  that  the  Legislature,  after 
providing  in  the  act  for  one  thing,  should  in  the  same  act  provide  that 
the  common  council  might,  by  its  rules,  nullify  that -provision.  The 
words  in  question  refer,  I  think,  to  the  whole  act.  As  we  have  seen 
in  the  statement  of  facts  herein,  there  are  other  provisions  of  the  statute 
requiring  more  than  a  majority  vote  for  their  adoption  by  the  common 
council,  and  the  exception  mentioned  in  section  17  obviously  refers  to 
the  last  clause  of  the  section  itself,  and  to  the  other  express  provisions 
of  the  statute  requiring  more  than  a  majority  vote  for  the  doing  of  the 
things  specified  in  such  provisions.  Furthermore,  the  reading  of  the 
statute  is  that  "the  common  council  shall  determine  the  rules  of  its 
own  proceedings."  That  is  the  method  and  manner  of  doing  business 
— how  it  shall  proceed ;  not  who  shall  do  business ;  not  who  shall  pro- 
ceed; not  who  shall  constitute  the  common  council.  The  individual 
aldermen  do  not  constitute  the  common  council.  It  is  only  when  they 
are  regularly  convened  in  sufficient  numbers  that  they  constitute  the 
common  council,  and  the  Legislature  has  said  what  that  number  shall 
be  to  constitute  the  common  council.  A  quorum  is  the  common  coun' 
cil.  What  shall  constitute  the  common  council  is  a  part  of  the  funda- 
mental law  of  the  city — a  part  of  its  constitution.  It  is  determined 
by  the  creator,  not  by  the  creature.  To  the  creature  is  left  the  making 
of  its  rules  of  procedure  after  it  has  come  into  being,  under  the  statute. 
I  conclude,  therefore,  that  the  exception  mentioned  in  the  statute  does 
not  mean  any  exception  that  should  be  provided  for  by  the  rules  of 
procedure  adopted  by  the  common  council. 

In  addition  it  may  be  said  that  the  rules  do  not  in  express  terms  pro- 
vide what  number  shall  constitute  a  quorum,  or  have  power  to  trans- 
act business.  The  rule  in  question  reads,  "Upon  the  appearance  of 
ten  members  the  common  council  shall  be  called  to  order,"  etc.,  and 
therefore  is  not  in  terms  in  conflict  with  the  statute,  although  it  is 
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by  implication.  In  this  case  it  appears  that  at  the  meetings  of  May 
19th  and  June  2d,  17  members  were  present  when  the  meetings  com- 
menced, so  that  the  rule  was  complied  with ;  and  9  were  present  upon 
each  occasion  when  the  vote  was  taken  for  the  choice  of  a  clerk.  That 
constituted  a  quorum,  and  as  such  it  had  power  to  elect  a  clerk.  "The 
general  rule  of  all  parliamentary  bodies  is  that  when  a  quorum  is 
present  the  act  of  the  majority  of  the  quorum  is  the  act  of  the  body." 
McFarland  v.  Crary,  6  Wend.  298;  Sargeant  v.  Webster,  13  Mete. 
(Mass.)  497,  46  Am.  Dec.  743;  Brown  v.  District  of  Columbia,  127 
U.  S.  579,  8  Sup.  Ct.  1314,  32  L.  Ed.  262;  United  States  v.  Ballin, 
144  U.  S.  1,  12  Sup.  Ct.  507,  36  L.  Ed.  321.  A  quorum  is,  for  all  legal 
purposes,  as  much  the  body  to  which  it  appertains  as  if  every  member 
were  present ;  Sind,  when  a  quorum  has  met,  an  act  of  the  majority  of 
such  quorum  is  an  act  of  the  body  itself.'*  23  Am.  &  Eng.  Encyc.  of 
Law,  591.  It  is  claimed,  however,  that  there  was  no  election  of  clerk 
at  the  meeting  held  June  2d,  because  there  were  only  eight  votes  cast, 
and  that  that  was  not  a  quorum.  It  is  conceded,  however,  that  there 
were  nine  present.  A  quorum  being  present,  it  was  not  necessary  that 
all,  or  even  a  majority,  of  those  present  should  vote.  "When  a  part  of 
the  members  present  refuse  to  vote  at  all,  a  vote  may  be  legally  decided 
by  a  majority  of  those  actually  voting,  though  they  do  not  constitute 
a  majority  of  the  whole  number  present.  This  rule  rests  upon  the 
principle  that  members  present  and  not  voting  will  be  deemed  to  assent 
to  the  action  of  those  who  do  vote."  23  Am.  &  Eng.  Encyc.  of  Law, 
592.  "Whenever  electors  are  present  and  don't  vote  at  all,  they  vir- 
tually acquiesce  in  the  election  made  by  those  who  do."  Sudbury  v. 
Stearns,  21  Pick.  148,  154.  "The  exercise  of  the  lawmaking  power  is 
not  stopped  by  the  mere  silence  and  inaction  of  some  of  the  lawmakers 
who  are  present"  Attorney  General  v.  Shepard,  62  N.  H.  383,  13 
Am.  St.  Rep.  576 ;  approved  United  States  v.  Ballin,  144  U.  S.  9,  12 
Sup.  Ct.  507,  36  L.  Ed.  321, 

The  defendant  in  these  proceedings  further  contends  that  the  elec- 
tion was  illegal,  because,  as  he  claims,  section  33,  p.  377,  of  chapter  182 
of  the  Laws  of  1898,  requiring  the  election  to  be  by  viva  voce  vote,  was 
not  complied  with.  His  contention,  as  I  understand  it,  is  that  each 
man  should  orally  name  his  choice  for  clerk.  It  will  be  observed  that 
that  was  done  at  the  meeting  of  May  19th.  While  that  is  a  compliance 
with  the  requirement,  it  is  not  the  only  way  in  which  it  can  be  satisfied. 
The  term  "viva  voce,"  when  applied  to  elections,  is  used  in  opposition 
or  contradistinction  to  the  ballot,  and  simply  means  that  the  voter  shall 
declare  himself  by  voice,  instead  of  by  ballot.  In  this  country,  as  a 
general  rule,  the  people  vote  by  ballot,  so  that  their  action  may  be  secret, 
free,  and  untrammeled;  their  representation  viva  voce,  so  that  their 
action  may  be  public  and  known  to  their  constituents.  So  that  when  a 
nomination  is  made  either  by  written  resolution  or  oral  motion,  and 
each  person  announces  his  vote  for  or  against  it  by  his  voice,  the  vote 
is  viva  voce.  The  manner  of  choosing  a  clerk  in  this  case  was  left  to 
the  discretion  of  the  common  council  so  long  as  the  vote  was  viva  voce. 
It  could  have  been  done  by  calling  the  roll,  and  each  member  naming 
his  choice,  or  by  placing  candidates  in  nomination,  and  then  calling  the 
roll  of  members,  as  was  done  at  the  meeting  of  May  19th,  or  by  naming 
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a  candidate  by  resolution  and  calling  the  roll,  and  the  members  orally 
voting  for  or  against  it,  as  was  done  at  the  meeting  of  June  2d.  Any 
of  these  methods  would  be  voting  viva  voce.  The  principle  of  public, 
not  secret,  voting  would  be  complied  with. 

Complaint  is  made  of  the  alleged  arbitrary  action  of  the  president 
of  the  common  council  in  refusing  to  put  motions,  made  by  diflFerent 
aldermen,  to  the  common  council  to  be  acted  upon ;  particularly  a  mo- 
tion to  adjourn.  As  we  have  seen  in  Matter  of  Bradley,  141  N.  Y. 
530,  36  N.  E.  698,  where  the  petitioner  shows  a  prima  fade  title  the 
former  incumbent  will  not,  in  these  proceedings,  be  permitted  to  go 
into  questions  underlying  the  election,  and  which  he  may  allege  in- 
validate it.  So  here,  it  appearing  that  a  majority  of  those  entitled  to 
choose  a  clerk  have  voted  for  the  petitioner,  the  court  will  not,  in  this 
proceeding,  inquire  into  what  preceded  the  vote  upon  that  question. 
There  is  no  complaint  of  any  arbitrary  or  improper  action  at  the  meeting 
of  May  19th,  and  it  does  not  appear  that  any  votes  were  forced  in  favor 
of  the  petitioner  by  the  action  of  the  president  at  the  meeting  held  June 
2d.  It  may  not  be  out  of  place  to  say  that  the  way  to  check  or  defeat 
the  arbitrary  action  of  a  presiding  officer  is  not  to  run  away  from  the 
meeting,  unless  in  sufficient  numbers  to  leave  the  meeting  without  a 
quorum.  The  orderly  way — the  only  safe  way,  as  this  proceeding 
demonstrates — is  not  to  abandon  the  meeting,  but  to  contest  the  alleged 
arbitrary  action  by  legal  and  parliamentary  methods.  The  majority 
can  always  rule.  If  temporarily  overridden  by  arbitrary  action,  the 
courts  will  rectify  the  wrong  and  enforce  its  right. 

It  appearing,  then,  from  the  undisputed  facts  in  the  case,  that  at  the 
meetings  of  May  19th  and  June  2d,  when  there  were  a  sufficient  num- 
ber of  aldermen  present  to  constitute  a  quorum,  and  therefore  to  con- 
stitute a  common  council,  a  majority  of  those  present  upon  each  oc- 
casion voted  viva  voce  for  the  election  of  James  F.  Brearton  as  city 
clerk  and  clerk  of  the  common  council,  it  must  be  held  that  a  prima 
facie  title  to  that  office  is  established  in  his  favor,  and  that  the  order 
prayed  for  should  be  granted,  with  costs  of  these  proceedings.  Let  an 
order  be  entered  accordingly. 

Ordered  accordingly. 


(44  Misc.  Rep.  332.) 

WHIPPLE  et  aL  v.  WEBB  et  aL 

(Snpreme  Court,  Special  Term,  Saratoga  County.    July,  1904.) 

1.  Husband  and  Wife— Agency— Undisclosed  Pbingipai.. 

A  materialman  furnished  material  for  a  house  built  on  a  lot  owned 
by  a  married  woman,  on  statements  by  her  husband  that  the*  house  was 
being  built  for  sale  The  husband  ordered  the  materials,  but  did  not 
state  to  whom  they  should  be  charged,  and  the  wife  directed  alteratioiis 
while  the  work  was  In  progress.  Held,  that  she  was  liable  as  an  undis- 
closed principal  for  the  value  of  the  materials. 

Appeal  from  Justice  Court. 

Action  by  Charles  R.  Whipple  and  others  against  Charles  E,  Webb 
and  Jennie  Webb.  Judgment  for  plaintiflf  before  a  justice,  and  Jemiie 
Webb  appeals.    Affirmed. 
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Charles  F.  King,  for  plaintiffs. 
James  H.  Bain,  for  defendants.        * 

JOHN  M.  KELLOGG,  J.  The  appeal  of  Jennie  Webb  from  the 
justice's  court  judgment  is  certified  to  this  court.  The  evidence  shows 
that  upon  two  adjoining  lots  in  the  village  of  Glens  Falls  new  houses 
were  being  erected,  and  that  Charles  E.  Webb,  the  husband  of  the  ap- 
pellant, inquired  of  plaintiffs  the  cost  of  putting  in  certain  plumbing 
and  fixtures.  The  price  was  given  at  $81  for  each  house,  and  he  told 
the  plaintiffs  to  do  the  work,  and  it  was  done.  The  work  for  the  corner 
house  was  paid  for,  and  part  of  the  work  upon  the  other  house.  The 
judgment  in  this  case  represents  the  balance  unpaid  for  the  second 
house. 

At  the  time  of  the  negotiation  with  the  plaintiffs,  Webb  stated  that 
he  was  building  the  houses  to  sell.  Shortly  after  the  work  was  done, 
the  appellant  conveyed  the  second  house,  the  title  of  which  stood  in 
her  name.  It  does  not  appear  who  had  the  title  to  the  lot  upon  which 
the  first  house  was  built.  No  direction  was  made  to  the  plaintiffs  as 
to  whom  the  bill  should  be  charged  to,  but  they  charged  it  to  the  appel- 
lant's husband. 

Upon  this  appeal  it  is  to  be  assumed  that  the  justice  found  every  fact 
and  inference  favorable  to  the  plaintiffs  which  the  evidence  fairly  justi- 
fied. The  plaintiffs  had  no  information  as  to  who  was  the  owner  of 
the  property;  neither  of  the  defendants  was  sworn  upon  the  trial.  It 
does  not  appear  that  the  appellant  or  her  husband  ever  lived  in  this 
house,  or  that  it  was  built  for  the  purpose  of  a  family  residence.  The 
justice  had  a  right  to  find  that  it  was  being  built  for  sale,  and  had  the 
right  to  infer  ttiat  it  was  being  built  by  appellant  for  that  purpose. 
The  husband  not  having  directed  the  charge  to  be  made  to  him,  it  is 
fair  to  assume  that  the  parties  understood  the  work  was  for  the  owner. 
The  appellant  knew  the  work  was  going  on,  was  around  the  houses 
while  the  plumbing  was  being  put  in,  and  made  some  directions  as  to 
alterations  in  the  plumbing  in  the  house  in  question.  The  only  purpose 
of  the  building  of  this  house  being  to  improve  the  property  and  for  the 
purposes  of  sale,  the  fair  presumption  is  that  the  work  was  done  at  the 
request  of  the  appellant,  and  that  she  was  the  undisclosed  principal  for 
whom  the  husband  was  acting.  Cutter  v.  Morris,  116  N.  Y.  310,  22 
N.  E.  451 ;  Boynton  v.  Squires,  85  Hun,  128,  32  N.  Y.  Supp.  467. 

This  case  differs  materially  from  those  relied  upon  by  the  apf)ellant. 
In  Zeigler  v.  Galvin,  45  Hun,  44,  it  was  found  as  a  fact  that  the  hus- 
band contracted  for  the  work,  expected  to  pay  for  it,  and  that  she  did 
not  expect  or  intend  to  pay  for  it,  and  was  for  improvements  upon  the 
family  residence,  which  it  was  clearly  the  duty  of  the  husband  to  make. 
Valentine  v.  Appelbee,  87  Hun,  1,  33  N.  Y.  Supp.  762,  was  a  question 
of  pleading,  and  it  does  not  appear  for  what  purpose  the  house  was 
being  erected.  In  Willson  v.  Underbill,  83  Hun,  233,  31  N.  Y.  Supp. 
685,  the  husband  carried  on  his  farming  business  upon  the  wife's  farm ; 
he  having  the  profits  of  it,  and  paying  the  expenses.  Plaintiff  had 
dealt  with  him  for  20  years.  It  was  held  that  the  wife  was  not  liable 
for  goods  sold  and  charged  to  him.  In  Snyder  v.  Sloane,  65  App.  Div. 
543,  72  N.  Y.  Supp.  981,  it  does  not  appear  that  the  wife  owned  the 
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farm  at  all,  and  there  was  an  error  in  the  exclusion  of  evidence.  In 
Jones  V.  Walker,  63  N.  Y.  612,  the  repairs  were  upon  the  house  in 
which  the  husband  and  wife  resided.  He  maintained  the  family.  It 
did  not  appear  that  she  had  any  other  property  or  business,  or  that  she 
assumed  to  pay  any  expenses  in  respect  to  the  premises,  and  that  the 
husband  treated  the  property  as  his  own  in  all  respects,  and  did  not 
claim  to  act  for  his  wife,  nor  did  she  assume  to  be  the  principal,  but 
everything  was  in  his  name  as  principal.  The  plaintiff  knew  all  the 
facts,  and  charged  the  account  to  him,  and  looked  to  him  for  payment 
Clearly  it  was  the  husband's  duty  to  house  the  wife,  and  there  were  no 
acts  tending  to  show  agency.  The  marital  relation  does  not  raise  a 
presumption  of  agency ;  neither  does  it  repel  it.  The  fact  tliat  a  new 
house  is  being  built  upon  a  lot  with  the  knowledge  and  consent  of  Ac 
owner,  no  facts  being  shown  as  to  why  or  how  it  is  being  built,  and  the 
owner  making  some  direction  as  to  the  work,  and  afterwards  selling 
the  completed  structure,  is  some  evidence  that  the  work  was  done  bj 
her  consent  and  at  her  request ;  and  the  materialman  who  enhanced  the 
value  of  the  wife's  property  under  such  circumstances,  at  the  request 
of  the  husband,  may  properly  be  considered  as  doing  it  at  the  request 
of  the  owner.  I  cannot  say  that  the  judgment  is  entirely  unsupported 
by  the  evidence.  It  is  therefore  affirmed,  with  costs. 
Judgment  affirmed,  with  costs. 


(44  Misc.  Rep.  323.) 

OORB  v.  GORB. 

(Supreme  Court,  Special  Term,  St  Lawrence  County.     July,  1904.) 

1.  Mabbiage— Annulment— Alimony— Attorney's  Fees. 

The  court  will  allow  a  married  woman  counsel  fees  and  expenses  to 
carry  on  a  suit  to  annul  her  marriage  on  the  ground  that  the  husband 
was  incapacitated  to  contract  the  same,  where  it  is  shown  on  the  motion 
that  he  knew  of  such  fact,  and  admitted  that  he  married  her  for  the  sole 
purpose  of  getting  a  housekeeper. 

Action  by  Ella  E.  Gore  against  Franklin  P.  Gore  to  annul  a  marriage. 
Motion  for  alimony  and  counsel  fees.*   Granted. 

Kellogg  &  Mulligan,  for  plaintiff. 
Conger,  Orvis  &  McLear,  for  defendant. 

JOHN  M.  KELLOGG,  J.  Plaintiff  makes  this  motion  for  alimony 
and  counsel  fees  in  an  action  to  annul  the  marriage  between  her  and  the 
defendant  on  the  ground  of  his  physical  incapacity.  The  sharp  con- 
flict of  authorities  upon  this  question  makes  it  somewhat  interesting. 
The  Special  Term  case  of  Allen  v.  Allen,  8  Abb.  N.  C.  175,  decided 
January,  1880,  by  Donohue,  J.,  and  Anonymous,  15  Abb.  Prac.  (N.  S.) 
307,  Judge  Davis,  at  Special  Term,  in  1877:  "From  the  argument 
and  the  consideration  I  have  given  them  [the  questions]  with  my  breth- 
ren of  the  General  Term,"  sustain  the  power  of  the  court  to  grant  the 
motion.     Bartlett  v.  Bartlett,  1  Clarke,  Ch.  460,  decided  by  the  vice 

If  1.  See  Marriage,  vol.  84,  Ceut  Dig.  S  137. 
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chancellor  in  1841 ;  Meo  v.  Meo  (Judge  O'Brien,  at  New  York  Special 
Term  in  1888)  2  N.  Y.  Supp.  669 ;  Herron  v.  Herron,  28  Misc.  Rep. 
323,  69  N.  Y.  Supp.  861,  decided  by  Judge  Dunwell,  July,  1899— held 
there  is  no  authority  for  such  a  motion.  The  question  has  not  been 
squarely  decided  by  the  Appellate  Division  or  the  Court  of  Appeals, 
and  in  view  of  this  conflict  of  authority  may  well  be  considered  an  open 
one  to  be  decided  upon  its  merits,  rather  than  by  offsetting  the  decisions 
in  the  one  direction  against  those  in  the  other  and  determining  which 
has  the  greater  number  or  weight.  While  the  question  has  not  been 
free  from  doubt,  and  authorities  have  disagreed,  it  is  now  the  settled 
law  of  this  state  that  in  actions  to  have  the  marriage  declared  null  the 
court  has  the  power  to  grant  alimony  and  counsel  fees,  not  from  the 
provisions  of  the  Code  or  the  statutes,  but  from  the  inherent  power  and 
authority  of  a  court  of  equity.  Higgins  v.  Sharp,  164  N.  Y.  4,  68  N. 
E.  9.    The  court  says  (at  page  9, 164  N.  Y.,  page  10,  58  N.  E.) : 

"It  seems  to  us,  therefore,  that  actions  to  annul  a  marriage  are  governed, 
with  respect  to  alimony  and  counsel  fees,  by  the  same  principles  as  all  other 
actions  of  divorce.  When  the  court  was  vested  with  jurisdiction  In  such 
cases,  the  Incidental  power  to  gpard  and  protect  the  rights  of  the  wife,  which 
had  always  been  regarded  as  a  part  of  the  Jurisdiction,  necessarily  followed 
and  attached,  upon  the  plainest  principles  of  reason  and  justice." 

The  same  principle  was  recognized  in  Griffin  v.  Grifl5n,  47  N.  Y.  134, 
the  court  saying  (at  page  137) : 

"Yet  It  has  been  the  constant  practice  of  the  court  of  chancery,  both  before 
and  since  the  Revised  Statutes,  to  make  equitable  provision  for  all  these 
matters ;  and  In  so  doing  It  has  been  guided  by  the  decisions  of  the  ecclesias- 
tical courts  of  England  In  similar  cases.  •  •  *  This  has  not  been  done  upon 
the  theory  that  the  court  of  chancery  of  this  state  was  vested  with  the  juris- 
diction of  the  ecclesiastical  courts  of  England  In  matrimonial  cases,  or  that 
(except  in  special  cases  hereafter  referred  to)  It  ever  possessed  any  jurisdiction 
in  cases  of  divorce  other  than  that  which  was  conferred  by  our  own  statutes ; 
but  upon  the  ground  of  the  general  equitable  jurisdiction  of  the  court,  and 
also  that  when  our  statutes  did  confer  jurisdiction  upon  the  court  of  chancery 
in  those  actions  for  divorce  which  by  the  English  law  are  solely  cognizable  in 
the  ecclesiastical  courts,  the  grant  of  that  jurisdiction  carried  with  it  by  im- 
plication the  Incidental  powers  which  were  indispensable  to  its  proper  exercise, 
and  not  In  conflict  with  our  own  statutory  regulations  on  the  same  subject." 

It  would  seem  that  the  above  cases  and  the  quotations  from  them 
would  indicate  that  there  ought  to  be  no  question  of  the  power  of  a 
court  of  equity  to  compel  a  defendant  in  an  action  of  this  nature  to 
furnish  the  necessary  means  for  the  conduct  of  the  action  and  the  sup- 
port of  the  wife  during  its  pendency,  and  it  becomes  interesting  to 
see  in  what  manner  the  authorities  to  the  contrary  arose,  and  upon 
what  basis  they  rest.  The  position  is  more  pronounced  when  we  re- 
member that  the  power  to  grant  alimony  in  cases  of  annulment  rests 
solely  upon  the  inherent  powers  of  the  court  and  upon  the  practice 
in  the  ecclesiastical  courts  of  England,  which  the  courts  of  chancery 
are  supposed  to  have  borrowed,  and  when  we  see  that  in  England  in 
an  action  brought  by  the  wife  to  have  the  marriage  annulled  upon  the 
ground  of  the  impotency  of  the  husband  the  court  uniformly  grants 
alimony  and  suit  money  in  the  same  manner  in  which  our  courts  grant 
them  in  actions  for  divorce.  Reynolds  v.  Revnolds,  45  L.  J.  (N.  S.) 
89 ;   M.  V.  C,  41  L.  J.  (N.  S.)  40.     "After  proof  of  marriage  in  fact, 
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alimony  pending  the  suit  will  be  allowed,  whether  it  be  commenced  by 
or  against  the  husband,  not  only  in  cases  of  impotency,  but  in  all  cases 
of  nullity  of  the  marriage,  and  in  suits  of  restitution  of  conjugal  rights, 
or  for  divorce  by  reason  of  adultery  or  cruelty."  Shelf.  Marr.  &  Div. 
17  Law  Lib.  (N.  S.)  347  (587),  citing  Bain  v.  Bain,  2  Add.  253 ;  Smyth 
V.  Smyth,  Id.  254.  The  line  of  divergence  arises  in  Bartlett  v.  Bart- 
lett  (decided  by  the  vice  chancellor  in  February,  1841)  1  Clarke  Ch. 
460.  There  the  wife's  father  had  agreed  to  support  her  and  make  no 
charge  to  the  husband  Aerefor,  and  she  had  left  him,  and  was  living 
with  her  father.  The  court  assumes  that  at  the  time  of  the  marriage 
the  defendant  was  ignorant  of  the  impotency,  if  it  existed.  The  vice 
chancellor  points  out  that  there  is  no  provision  in  the  statute  authoriz- 
ing an  allowance  in  cases  to  annul  a  marriage,  and  assumes  that  that 
impliedly  shows  that  the  Legislature  did  not  intend  that  any  such  allow- 
ance should  be  made,  and  he  says  there  is  no  precedent  for  it;  that 
the  woman  can  enlist  some  friend — assumably  the  father  in  that  case- 
to  procure  the  contract  to  be  annulled ;  and  he  closes  the  opinicMi  as 
follows: 

"I  can  find  no  authority,  precedent,  or  reason  for  compelling  the  husband  to 
pay  the  expense  of  It,  at  least  In  this  stage  of  the  suit ;  and  no  sympathy.  In 
this  case,  to  stretch  a  doubtful  authority,  if  there  were  any.  The  prayer  of 
the  petition  is  denied,  with  twelve  dollars  costs,  to  be  paid  by  the  next  friend 
of  the  complainant." 

But  in  1845  the  chancellor  in  North  v.  North,  1  Barb.  Ch.  241,  43 
Am.  Dec.  778,  held  that,  where  the  husband  brought  the  action  to 
annul  the  marriage  upon  the  ground  that  the  wife  had  a  former  hus- 
band living,  alimony  and  counsel  fee  were  allowable ;  but  the  court  re- 
marked that,  where  a  wife  files  a  bill  in  such  a  case,  the  allegations  in 
her  bill  will  be  taken  to  be  true  as  against  herself  when  she  applies  for 
an  allowance  out  of  the  husband's  estate — evidently  having  in  mind 
the  Bartlett  Case. 

In  Griffin  v.  Griffin,  47  N.  Y.  134,  decided  in  1872,  the  husband  was 
defeated  in  an  action  brought  by  him  to  have  the  marriage  annulled 
upon  the  ground  that  the  wife  had  a  former  husband  living,  and  the 
court  held  an  allowance  in  the  judgment  for  counsel  fees,  expenses, 
etc.,  was  proper,  finding  the  authority  in  the  inherent  powers  of  the 
court,  as  before  referred  to.  Judge  Rappallo  refers  to  the  statute  as 
to  allowances  in  divorce  cases,  and  says  they  are  only  allowed  to  the 
wife  as  plaintiff,  and  that  it  is  very  properly  restricted  to  cases  where 
the  wife  admits  a  valid  marriage ;  that  where  she  denies  the  existence 
of  the  marriage  she  cannot  consistently  claim  that  the  defendant  is 
under  obligation  to  furnish  her  with  means  to  carry  on  her  suit  against 
him — citing  Bartlett  v.  Bartlett  and  North  v.  North,  supra.  These 
suggestions  were  not  pertinent  to  the  decision,  and  the  question  was  not 
in  any  manner  before  the  court  And  we  have  already  seen  that  the 
Bartlett  Case,  cited  by  him  as  authority,  proceeded  upon  the  theory 
that  alimony  could  only  be  granted  where  authorized  by  statute,  which 
has  been  held  since  not  to  be  the  law  (Higgins  v.  Sharp,  supra) ;  and 
also  held  as  a  matter  of  discretion  that  no  allowance  should  be  made  to 
the  plaintiff,  as  the  defendant  was  evidently  acting  in  good  faith,  and 
the  plaintiff  was  amply  provided  for.     In  fact,  the  decision  in  Grifiin 
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y.  Griffin  is  opposed  to  the  law  laid  down  in  Bartlett  v.  Bartlett,  for 
it  squarely  holds  that  the  court  in  allowing  alimony  is  not  confined  to 
the  cases  mentioned  in  the  statute,  but  acts  from  its  inherent  equitable 
powers. 

In  Meo  V.  Meo  (Sup.)  2  N.  Y.  Supp.  669,  Judge  O'Brien  denies 
the  wife's  application  for  alimony,  where  she  seeks  to  avoid  the  mar- 
riage on  the  ground  of  fraud,  holding:  First,  that  the  case  does  not 
come  within  the  provisions  of  the  Code  which  grants  alimony  only  in 
divorce  cases ;  and,  second,  that  under  the  Revised  Statutes  a  distinction 
was  drawn  between  actions  brought  by  the  wife  and  those  brought 
against  her  to  set  aside  the  marriage  contract,  citing  North  v.  North 
and  Grifiin  v.  Grifiin,  and  quoting  the  language  of  Judge  Rappallo 
in  the  latter  case,  hereinbefore  referred  to,  and  then  says  that  the  grant- 
ing of  such  an  allowance  wotdd  be  seemingly  against  the  practice  of 
the  courts,  citing  Bloodgood  v.  Bloodgood,  59  How.  Prac.  42,  where 
Judge  Daly,  at  a  Special  Term  of  the  New  York  Common  Pleas  in 
1880,  followed  Bartlett  v.  Bartiett,  referring  to  Allen  v.  Allen  as 
holding  to  the  contrary,  but  says  that  it  is  against  the  cases  in  this 
state ;  and  then  Judge  O'Brien  refers  in  Meo  v.  Meo  to  Allen  v.  Allen 
and  Anonymous,  16  Abb.  Prac.  (N.  S.),  above  cited,  but  says  that,  con- 
sidering that  the  Code  makes  no  provision  in  these  cases,  taking  the 
language  of  Griffin  v.  Griffin,  and  the  fact  that  the  Revised  Statutes 
do  not  provide  for  such  allowances,  and  that  the  weight  of  authorities 
in  the  state  is  seemingly  the  other  way,  he  reluctantiy  denies  the  mo- 
tion. 

In  Herron  v.  Herron,  28  Misc.  Rep.  323,  69  N.  Y.  Supp.  861,  the 
wife  sought  to  avoid  the  marriage  on  the  ground  of  her  not  having 
arrived  at  the  age  of  legal  consent.  Justice  Dunwell  denied  her  ap- 
plication for  alimony,  citing  Meo  v.  Meo,  and  sa3ang  that  a  review  of 
the  cases  in  that  case  showed  that  the  weight  of  authority  was  against 
the  application.  But  there,  undoubtedly,  the  motion  would  have  been 
denied  as  a  matter  of  discretion,  for  tiie  fact  that  the  wife  found  her- 
self a  party  to  a  voidable  marriage  was  her  own  fault. 

In  Hopper  v.  Hopper,  92  Hun,  416,  36  N.  Y.  Supp.  610,  where 
the  husband  brought  the  action  on  the  ground  that  the  wife  had  a 
former  spouse  living,  which  fact  was  conceded,  the  only  question  in 
litigation  being  the  good  faith  of  the  plaintiff  in  making  the  marriage, 
it  was  properly  held  that  the  relation  of  husband  and  wife  did  not  ex- 
ist, and  alimony  was  not  allgwed. 

In  Appleton  v.  Warner,  61  Barb.  270,  the  defendant  wife  was  de- 
nied alimony  because  it  was  conceded  by  both  her  and  her  husband 
that  the  marriage  was  void  because  she  had  a  former  husband  living. 

The  above  cases  are  the  particular  decisions  holding  that  alimony 
should  not  be  granted  in  this  class  of  cases,  and  it  will  be  noted  that 
they  rest  upon  two  foundations:  (1)  Bartlett  v.  Bartlett,  which  held 
that  there  was  no  authority  to  grant  alimony  in  actions  to  annul  a 
marriage,  but  the  court  had  no  sympathy  with  the  plaintiff,  and  would 
not  exercise  a  doubtful  authority  if  it  existed ;  and  (2)  the  case  of  Griffin 
v.  Griffin,  which  necessarily  overrules  Bartiett  v.  Bartlett,  as  it  does  grant 
suit  money  in  an  action  brought  by  the  husband  to  dissolve  the  marriage 
with  the  wife.     So  that  all  these  cases,  for  their  authority,  rest  upon  a 
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case  which  has  been  overruled,  and,  in  any  event,  rested  solely  in  discre- 
tion, and  the  obiter  dictum  of  Judge  Rappallo  in  Griffin  v.  Griffin.  This 
in  face  of  the  fact  that  the  English  courts  are  directly  to  the  contrary, 
and  that  we  have  practically  adopted  their  practice  in  these  respects. 
It  seems  to  me  that  Allen  v.  Allen  and  Anonymous,  above  cited,  state 
the  correct  rule,  and  that  the  Court  of  Appeals  in  Higgins  v.  Sharp, 
164  N.  Y.  4,  68  N.  E.  9,  laying  down  the  broad  proposition,  which  is 
the  English  rule  upon  the  subject,  whidi  we  are  supposed  to  have 
adopted,  "that  actions  to  annul  a  marriage  are  governed  with  respect 
to  alimony  and  counsel  fees  by  the  same  principle  as  all  other  actions 
for  divorce,"  has  deprived  the  cases  holding  that  there  is  no  power  in 
this  class  of  cases  of  any  authority  they  may  have  had  before  that 
time.  It  will  be  observed  the  Court  of  Appeals  adopt,  in  substance,  the 
expression  of  Davis,  J,,  in  Anonymous,  above,  and  use  an  expression 
equally  strong  with  that  found  in  Shelford,  supra.  As  a  matter  of 
principle,  the  power  ought  to  exist.  The  marriage  is  not  void,  but 
there  is  for  all  legal  intents  and  purposes  a  legal  marriage.  Until  set 
aside,  the  wife  might  maintain  proceedings  to  compel  the  husband  to 
support  her.  He  could  be  arrested  as  a  disorderly  person  for  refusing 
to  support  her.  She  has  the  right  to  pledge  his  credit  for  her  necessar>' 
support  and  maintenance.  He  has  the  rig^ht  to  her  domestic  services 
and  to  her  earnings,  except  so  far  as  the  statutes  relating  to  married 
women  have  created  an  exception.  Each  would  share  in  the  estate 
of  the  other  under  the  statute  of  distribution,  and  she,  surviving, 
would  have  dower  in  his  land ;  and  in  the  law  to  all  intents  and  pur- 
poses he  stands  as  her  husband  and  she  his  wife,  and  that  relation  can- 
not be  changed  until  a  decree  of  a  court  sets  it  aside.  He  could  not 
defend  in  any  proceedings  brought  against  him  as  husband  upon  the 
theory  that  the  marriage  was  void  for  the  reason  alleged,  and  neither 
could  she  so  long  as  the  marriage  is  not  annulled.  The  plaintiff  claims 
that  the  defendant  knowingly  and  fraudulently  contracted  this  marriage 
with  an  intent  not  to  get  a  wife,  but  simply  a  housekeeper,  and  that  he 
had  full  knowledge  of  his  condition  before  the  marriage.  She  must 
go  through  life  burdened  with  this  marriage  unless  the  court  relieves 
her.  If  she  has  no  money,  she  is  unable  to  prosecute  the  action.  We 
therefore  have  the  anomalous  position :  she  is  unable  to  prosecute  the 
action  to  annul  the  marriage  for  want  of  means.  The  law  will  not 
compel  the  husband  to  furnish  her  means  to  prosecute  it,  because  she 
is  not  his  wife.  Therefore  she  must  continue  to  be  his  wife.  It  is 
wrong  to  say,  as  some  of  the  cases  do,  that  the  courts  take  her  at  her 
word,  saying  there  is  no  marriage,  because  she  begins  the  action  by 
admitting  that  there  was  a  marriage  solemnized  according  to  law,  but 
claims  that  for  certain  reasons  the  marriage,  as  a  matter  of  right  and 
of  justice  to  the  public,  ought  not  to  stand.  When  she  comes  into 
court  saying  that  a  ceremonial  marriage  was  performed,  and  seeks  to 
avoid  it  on  account  of  the  husband's  fraud  upon  her  with  reference  to 
his  capacity  to  enter  into  the  contract,  it  seems  a  quibble  of  words  to 
say  that  she  comes  into  court  admitting  that  there  was  no  marriage, 
and  therefore  the  court  cannot,  in  that  action,  treat  her  in  any  respect 
as  a  wife.  She  comes  into  court  as  the  wife,  claiming  to  be  such,  but 
asks  to  be  relieved  of  the  position  on  account  of  the  defendant's  fraud 
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perpetrated  upon  her.  In  Starkweather  v.  Starkweather,  29  Hun,  488, 
the  husband  sought  an  absolute  divorce  upon  the  ground  of  the  adul- 
tery of  the  wife  with  one  Thomas  F.  Morford.  The  wife  answered, 
saying  that  she  had  obtained  a  divorce  against  the  plaintiff,  and  after 
the  divorce  had  married  Morford,  and  was  now  his  wife.  She  applied 
for  alimony  and  suit  money,  and  the  Special  Term  denied  it  upon  the 
ground  that  she  was  denying  the  marriage  relation,  and  therefore  was 
not  entitled  to  any  rights  as  wife.  The  General  Term  reversed  the 
holding,  saying  that  the  court  had  power  to  grant  the  motion,  and  that 
the  motion  rested  in  its  sound  discretion.  In  that  case,  doncededly, 
according  to  her  theory,  she  was  not  the  wife  of  the  plaintiff.  He  was 
not  obliged  to  support  her  or  contribute  at  all  to  her  necessities.  In 
this  case  she  is  the  wife,  and  the  defendant  is  responsible  for  her  sup- 
port and  maintenance,  and,  if  he  has  committed  a  fraud  upon  her  by 
inducing  her  to  enter  into  the  marriage  state  when  he  could  not  make 
such  a  contract,  it  is  a  necessity  for  her  to  have  the  marriage  set  aside, 
and  the  necessary  funds  to  prosecute  the  action  are  as  much  necessary 
for  her  as  her  clothing  or  maintenance,  which  he  is  clearly  liable  for 
until  such  marriage  is  set  aside.  It  is  a  peculiar  position  that  he  can 
resist  her  motion  to  annul  the  marriage,  as  he  does  in  this  case,  by  de- 
nying the  incapacity,  and  insist  that  she  is  his  wife,  and  at  the  same 
time  defeat  her  motion  for  alimony  and  counsel  fees  because  she  is  not 
his  wife.  It  is  not  necessary  to  say  that  the  former  cases  cited  proceed 
upon  the  sole  theory  of  a  want  of  power.  They  simply  deny  the  mo- 
tions because  the  practice  is  the  other  way.  But  this  case  contains 
things  that  none  of  the  other  cases  contained.  As  we  have  seen,  in 
the  Bartlett  Case  the  discretion  of  the  judge  was  influenced  by  the  idea 
that  the  defendant  believed  he  was  capable  of  entering  into  the  con- 
tract when  he  entered  into  it.  The  moving  papers  in  this  case  show 
that  the  husband  had  previously  married,  that  he  knew  his  incapacity, 
and  boldly  admitted  that  he  entered  into  the  marriage  for  the  sole  pur- 
pose of  getting  a  housekeeper,  and  not  a  wife.  So,  as  a  matter  of  dis- 
cretion, the  distinction  here  is  so  broad  that  counsel  fees  may  well 
be  allowed  in  this  case,  although  denied  in  the  other  cases  where  there 
was  a  possibility  of  an  innocent  mistake.  So  that  the  granting  of  ali- 
mony in  this  case  is  not  necessarily  a  refusal  to  follow  the  Special  Term 
cases  above  referred  to.  But  if  they  proceed  upon  a  want  of  power, 
then  it  seems  proper  to  refuse  to  follow  them.  Here  the  wife  is  seek- 
ing to  get  rid  of  the  marriage  relation.  She,  in  effect,  renounces  in  ad- 
vance any  claim  that  she  has  upon  the  defendant  for  her  support  and 
maintenance  in  the  future,  and,  if  she  succeeds  in  her  action,  the  mar- 
riage is  at  an  end,  and  her  claim  for  support  is  at  an  end.  It  may  not 
be  unfair,  considering  that  she  has  left  her  husband,  and  seeks  to  g^ 
out  into  the  world  to  support  herself,  to  let  that  support  begin  now, 
and  to  deny  as  matter  of  discretion  the  application  for  alimony;  but 
it  is  necessary  for  her  to  have  funds  to  prosecute  the  action.  She  has 
no  available  resources  sufficient  to  support  herself  and  carry  on  this 
action.  The  expense  will  be  quite  large.  A  physical  examination  by 
two  physicians  has  already  been  ordered.  The  husband,  having  fraud- 
ulently induced  her  to  enter  into  the  marriage  relation,  should  furnish 
her  the  necessary  funds  to  prosecute  the  case,  so  that,  if  she  has  been 
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defrauded  by  him,  she  may  have  such  relief  as  the  law  allows.  An 
allowance  is  therefore  made  to  the  plaintiflf  of  $300  for  counsel  fees 
and  expenses  to  enable  her  to  carry  on  and  maintain  the  action.  The 
court  cannot  decide  this  case  upon  affidavits.  It  cannot  say  she  will  not 
succeed.  She  makes  a  prima  facie  case  sufficient  to  authorize  this 
application  to  the  court  in  her  behalf.  No  costs  of  motion  are  allowed. 
Ordered  accordingly. 


(44  Misc.  Rep.  275.) 

SCHENECTADY  RY.  CO.  v.  LYON  et  al. 

(Supreme  Court,  Special  Term,  Montgomery  (bounty.    July,  1904.) 

1.  Condemnation  Proceedings— Pbopebtt  Held  in  Severalty— Costs. 

In  condemnation  proceedings  of  real  property  held  in  severalty,  taken 
under  tlie  provisions  of  Code  Civ.  Proc.  §§  3367-8384,  where  some  of  the 
owners  are  in  default,  some  consent  to  the  condemnation^  others  object 
to  the  Jurisdiction,  and  others  answer  by  different  attorneys,  there  are 
as  many  distinct  proceedings  as  there  are  owners  of  distinct  parcels;  so 
that  Judgment  should  be  entered  against  each  parcel  of  land  separately, 
entitling  owners  to  costs  as  a  matter  of  law. 

Action  by  the  Schenectady  Railway  Coynpany  against  J.  Alexander 
Lyon  and  others  to  condemn  certain  land.  Judgment  of  condemnation. 
Motion  by  defendants  for  relaxation  of  costs.    Granted. 

The  property  is  in  no  way  devoted  to  public  uses,  and  the  rights  and  in- 
terests of  the  respective  owners  are  not  in  any  way  held  in  common.  Some 
of  the  defendants  made  default,  others  consented  that  Judgment  for  con- 
demnation be  taken,  others  objected  to  the  Jurisdiction  of  the  court,  and 
others  made  answer.  The  moving  parties  now  before  the  court,  although 
answering  separately,  except  Grace  Hawley  and  Mary  J.  Swartflguer,  who 
answered  Jointly,  were  represented  by  the  same  attorney.  The  issues  formed 
by  the  pleadings  were  brought  to  trial  before  the  court,  and  the  dedsion  of 
the  court,  in  writing,  was  filed,  under  which  Judgment  was  entered  in  favor 
of  the  plaintiff  against  some  of  the  defendants,  and  the  petition  dismissed 
as  against  others,  with  costs,  pursuant  to  section  3369  of  the  Code  of  CivU 
Procedure.  The  moving  defendants  each  taxed  a  separate  bill  of  costs.  Upon 
retaxation,  the  clerk  disallowed  the  same,  on  the  ground  that  only  one  bill 
of  costs  should  have  been  allowed  to  them  Jointly.  The  defendants  Lyon, 
Whitmyre,  Jackson,  and  De  Graff  each  move  separately,  and  the  defendants 
Hawley  and  Swartflguer  move  Jointly,  to  have  such  retaxation  set  aside,  and 
the  clerk  directed  to  tax  costs  to  each  of  them  answering  separately. 
Granted. 

Louis  M.  King,  for  the  motions. 
James  A.  Van  Voast,  opposed. 

SPENCER,  J.  It  is  a  familiar  rule  in  actions  in  this  court  tiiat, 
where  several  defendants  appear  and  answer  by  the  same  attorney,  and 
judgment  is  rendered  in  their  favor,  but  one  bill  of  costs  is  allowed. 
This  goes  uix)n  the  presumption  that  the  claim  or  claims  made  by  the 
plaintiff  have  application  to  all  the  defendants,  and  that  the  latter  have 
a  joint  interest  in  defeating  the  same.  But  where  it  is  made  to  appear 
that  such  is  not  the  case,  and  that  the  defenses  of  the  several  defendants 
were  not  substantially  the  same,  and  that  each  of  such  defenses  required 
a  separate  answer  and  different  proof,  it  is  the  rule  to  allow  separate 
bills  of  costs  to  each  of  such  defendants.    The  plaintiflE  here  does  not 
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seek  relief  against  the  defendants  jointly,  but  seeks  a  separate  condem 
nation  against  each  defendant  severally,  and  under  the  provisions  ol 
the  Code  of  Civil  Procedure  (section  447),  regulating  actions  in  this 
court,  would  not  be  permitted  to  join  them  as  defendants.  The  defenses 
of  the  several  defendants  are  as  separate  and  distinct  as  are  the  demands 
for  relief  asked  against  them,  and  one  defendant  could  not  answer 
in  behalf  of  another.  It  is  only  by  virtue  of  the  provisions  of  the  Code 
of  Civil  Procedure  relating  to  condemnation  (sections  3357-3384),  that 
a  party  seeking  to  acquire  lands  for  public  purposes  may  join  parties 
whose  interests  are  separate  and  diverse;  and  while  the  same  may, 
for  some  purposes,  be  regarded  as  a  single  proceeding,  it  constitutes, 
in  effect,  as  many  separate  and  distinct  proceedings  as  Siere  are  owners 
to  separate  and  distinct  parcels. 

I  have  been  referred  to  the  case  of  In  re  Prospect  Park  &  Coney 
Island  R.  R.  Co.,  67  N.  Y.  371,  as  decisive  of  the  question  under  con- 
sideration, but  that  case  was  not  decided  under  the  provisions  of  the 
Code  of  Civil  Procedure  whidi  now  obtain,  and  the  question  here  in- 
volved does  not  seem  to  have  received  the  particular  attention  of  the 
court,  and  I  cannot  regard  it  as  controlling. 

Neither  was  this  question  discussed  in  the  case  of  City  of  Syracuse 
V.  Benedict,  86  Hun,  343,  33  N.  Y.  Supp.  944;  but  from  the  manner  in 
wWch  section  3372  of  the  Code  of  Civil  Procedure  is  there  cited,  it 
g^ves  the  impression  that  if  the  defendants  in  that  case  had  not  been 
copartners,  having  a  joint  interest,  separate  bills  of  cost  would  have 
been  allowed  to  each.  That  costs  should  be  allowed  to  a  successful 
defendant  can  be  no  longer  questioned  since  the  decision  of  the  case  of 
Matter  of  Brooklyn  Union  El.  R.  R.  Co.,  176  N.  Y.  213,  68  N.  E.  249. 

I  am  also  of  the  opinion  that  a  fair  construction  of  the  provisions  of 
the  Code  of  Civil  Procedure  in  relation  to  defendants  in  condemnatory 
proceedings  carries  the  implication  that  a  separate  judgment  may  be 
had  against  or  in  behalf  of  each  defendant,  as  the  court  upon  the  trial 
may  deem  necessary  or  proper,  and  that  the  controversy  between  the 
plaintiff  and  the  owner  of  each  parcel  sought  to  be  taken  is  regarded  as 
a  separate  and  distinct  issue.  The  case  at  bar  is  a  fair  illustration  of  . 
the  necessity  and  reasonableness  of  this  rule,  as  judgment  was  taken 
by  the  plaintiff  against  some  of  the  defendants  by  default,  against 
others  upon  the  overruling  of  their  objections  to  the  jurisdiction  of 
the  court,  against  others  upon  a  trial  of  the  merits,  and  dismissed  as  to 
others  upon  a  similar  trial.  The  issues  between  the  plaintiff  and  the 
respective  defendants  were  different,  and  proof  in  support  of  one  could 
not  be  regarded  as  proof  in  support  of  any  other. 

The  further  claim  is  made  by  the  defendants  that  the  judgment  dis- 
missed the  petition  as  to  the  respective  defendants  with  costs,  and  that, 
under  such  direction,  the  clerk  had  no  authority  to  tax  costs  in  behalf 
of  each  defendant ;  and  the  plaintiff,  in  support  of  its  contention,  cites 
Matter  of  New  York,  West  Shore  &  B.  R.  Co.,  28  Hun,  505,  and 
Fischer  v.  Langbein,  31  Hun,  272.  But  these  were  decisions  made  con- 
struing orders  of  appellate  courts,  and  where  the  granting  or  with- 
holding of  costs  was  within  the  power  of  the  court  making  the  order. 
In  the  case  at  bar  the  trial  court  had  no  discretion  as  to  granting  or 
withholding  costs,  and  the  absence  or  presence  of  iany  direction  in  the 
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decision  of  the  court  in  respect  to  costs  is  ineffectual  to  deprive  the  par- 
ties of  their  rights.  The  decision,  however,  follows  the  language  of 
section  3369  of  the  Code  of  Civil  Procedure,  which  provides  as  follows : 

''Judgment  shall  be  entered  pursuant  to  the  direction  of  the  court  or  ref- 
eree in  the  decision  filed.  If  in  favor  of  the  defendant,  the  petition  shall  be 
dismissed,  with  costs  to  be  taxed  by  the  clerk,  at  the  same  rates  as  are  al- 
lowed, of  course,  to  a  defendant  prevailing  in  an  action  in  the  Supreme 
Ck>urt,  including  the  allowances  for  proceedings  before  and  after  notice  of 
trial." 

The  court,  by  its  decision,  could  not  and  did  not  control  the  question 
of  costs,  for  the  right  to  costs  is  regulated  by  the  statute,  and  must  be 
determined  thereby  upon  a  taxation  by  the  clerk. 

On  the  hearing  of  these  motions,  the  moving  parties  read  affidavits 
in  support  of  their  contention,  and  the  plaintiff  also  read  opposing 
affidavits.  This  was  done  without  objection  by  the  plaintiff,  who,  after 
the  motions  had  been  submitted  to  the  court,  filed  a  supplemental  brief, 
wherein  it  contends  that  the  use  of  such  affidavits  was  improper ;  and 
cites  the  case  of  Lyman  v.  Young  Men's  Cosmopolitan  Club,  38  App. 
Div.  220,  66  N.  Y.  Supp.  712.  This  case  is  an  authority  for  the  posi- 
tion now  taken  by  the  plaintiff,  but  both  parties  having  used  these 
affidavits  upon  the  hearing  without  objection,  I  am  of  the  opinion  that 
the  right  to  object  to  their  use  has  been  waived. 

It  follows  that  the  motions  by  the  respective  defendants  must  be 
granted,  with  costs,  and  an  order  entered  setting  aside  the  retaxation  by 
the  clerk,  and  directing  him  to  retax  costs  to  each  of  the  moving  de- 
fendants who  have  separately  answered. 

Ordered  accordingly. 


(44  Misc.  Rep.  265.) 

In  re  TOWN  OF  HADLET. 

(Supreme  Court,  Special  Term,  Fulton  County.    July,  1904.) 

1.  MuNiciPALrriES— Financial    Affaies—Invicstigation— Disqualification 
OF  Judge. 

The  freeholders  of  a  town  instituted  a  proceeding  under  General  Mu- 
nicipal Law,  §  3  (Laws  1892,  p.  1733,  c.  686),  in  the  county  in  which  tho 
town  was  situated,  before  the  only  justice  of  the  Supreme  Court  resid- 
ing in  that  county.  Held  a  special  proceeding,  as  defined  by  the  Code 
of  Civil  Procedure,  and  on  disqualification  of  the  justice  to  hear  the 
proceeding,  properly  continued,  under  (Dode  Civ.  Proc.  {  52,  before  a  jus- 
tice of  the  Supreme  Court  residing  in  another  county. 

In  the  matter  of  the  investigation  of  the  financial  affairs  of  the 
town  of  Hadley.  Application  by  26  freeholders  for  the  investiga- 
tion.    Motion  to  continue. 

C.  S.  Enches  (T.  W.  McArthur,  of  counsel),  for  freeholders,  for  the 
motion. 

Charles  G.  Fryer,  for  Smith  Roods,  opposed. 
Fred  B.  Bradley,  for  Cowles  &  Kathan,  opposed. 

SPENCER,  J.  This  is  a  proceeding  instituted  by  25  freeholders  of 
the  town  of  Hadley,  Saratoga  county,  for  an  investigation  into  the 
financial  affairs  of  the  town.    The  authority  for  such  an  investigation 
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is  conferred  by  section  3  of  the  General  Municipal  Law  (Laws  1892,  p. 
1733,  c.  686).  The  petition  was  presented  to  Mr.  Justice  Houghton, 
who  did  not  make  the  investigation,  but  by  order  appointed  William  T. 
Moore  as  an  expert  to  perform  that  duty.  The  expert  entered  upon 
the  discharge  of  his  duties,  and  made  a  report  bearing  date  January  2, 
1902.  Thereafter  the  petitioners  applied  for  confirmation  and  for  an 
order  directing  the  publishing  of  the  report,  and  for  the  taxation  of 
the  expenses  of  the  proceedings.  This  motion  was  heard  by  the  jus- 
tice, but  before  decision  made,  he  was  assigned  to  service  upon  the 
appellate  bench  of  this  court.  The  present  application  is  a  motion  to 
continue  the  proceedings  before  me  in  the  county  of  Fulton. 

Certain  officers  of  the  town  have  appeared  and  objected  to  the  hear- 
ing, on  the  ground  that  there  is  no  authority  in  law  for  continuing  the 
matter  before  another  justice.  Inasmuch  as  all  the  parties  concede 
that  Mr.  Justice  Houghton  is  disqualified,  I  shall  assume  that  such  is 
the  case.  It  has  been  held  that  a  matter  of  this  character  falls  within 
the  definition  of  the  term  "special  proceeding,"  as  defined  by  the  Code 
of  Civil  Procedure.  People  ex  rel.  Guibord  v.  Kellogg,  22  App.  Div. 
176,  47  N.  Y.  Supp.  1023 ;  Matter  of  Town  of  Hempstead,  36  App. 
Div.  321,  65  N.  Y.  Supp.  346.  As  there  is  nothing  in  the  General 
Municipal  Law  which  provides  for  continuing  the  matter  before  an- 
other justice  in  case  of  the  disability  of  the  justice  before  whom  it  was 
instituted,  I  am  of  the  opinion  that  the  proceedings  must  lapse  unless 
authority  for  continuing  the  same  is  found  in  section  62  of  the  Code 
of  Civil  Procedure.  I  have  not  been  referred  to,  nor  have  I  been  able 
to  discover,  any  other  provision  of  law  which  may  be  regarded  as  ap- 
plicable. 

It  is  earnestly  contended  by  those  opposing  this  motion  that  the  of- 
fice of  justice  of  the  Supreme  Court  is  not  included  within  the  provi- 
sions of  the  section,  and  that  the  officer  referred  to  therein  is  only  an 
officer  of  the  county  or  of  an  adjoining  county.  I  am  of  the  opinion, 
however,  that  the  language  does  not  refer  exclusively  to  county  officers. 
The  language  of  the  statute  is  apparently  satisfied  by  any  officer  having 
jurisdiction  to  act  in  the  proceedings  within  the  county  wherein  they 
are  instituted;  and  if  this  be  so,  a  continuance  may  be  before  the 
officer's  successor,  or  any  other  officer  residing  in  the  same  county  be- 
fore whom  it  might  have  been  originally  instituted ;  or  if  no  such  officer 
resides  in  the  county,  or  in  case  any  such  officer  is  disqualified,  then 
before  such  officer  residing  in  an  adjoining  county  who  would  originally 
have  had  jurisdiction  of  ttie  subject-matter  if  it  had  occurred  or  existed 
in  the  county  in  which  such  officer  resided.  The  court  may  take  judi- 
cial cognizance  that  Mr.  Justice  Houghton  is  the  only  justice  of  this 
court  residing  in  the  county  of  Saratoga.  It  is  conceded  that  he  is 
now  disqualified.  The  justice  before  whom  these  proceedings  are 
sought  to  be  continued  resides  in  Fulton  county,  a  county  adjoinihg 
that  in  which  the  proceedings  were  instituted,  and  thus  seems  to  fulfill 
the  express  terms  of  the  statute.  It  may  be  that  in  case  no  justice  had 
resided  in  an  adjoining  county,  the  proceedings  would  have  lapsed,  for 
the  reason  that  the  statute  does  not  provide  for  such  a  contingency; 
but  as  to  that  question,  I  express  no  opinion. 

The  preliminary  objection  is  overruled.    The  motion  will  be  heard 
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upon  the  merits  at  the  Special  Term  rcwms  in  the  city  of  Gloversville, 
Fulton  county,  at  such  time  as  may  hereafter  be  agreed  upon  auid  as 
stipulated  for  at  the  time  of  the  hearing  of  the  preliminary  objectioo. 
Ordered  accordingly. 


(44  Misc.  Rep.  272.) 

EURTMANN  ▼.  OITT  OF  NEW  YORK. 

(Supreme  Ourt,  Special  Term,  Kings  Ck)iinty.    July,  1904.) 

L  Actions— Splitting  Cause. 

Where  a  clerk  employed  by  the  dty  of  Brooklyn  was  entitled  to  $1^ 
salary,  payable  monthly,  before  consolidation  in  1898,  and  was  thereafter 
retained  in  office  at  a  reduction,  and  subsequently  removed  and  reinstated, 
and  he  assigned  his  salary  pending  such  removal  to  his  attorney  at  the 
rate  of  $100  per  month,  and  his  attorney  recovered  such  sum  of  the  dty. 
the  clerk  could  not  thereafter  recover  from  the  city  the  difference  between 
the  $1,200  and  the  $1,500 ;  the  cause  of  action  being  indivisible. 

2.  Municipal  Gobpobations— BicpiiOTfts— RsnucfnoN  of  Saiabt. 

Though  under  the  New  York  city  charter  (Laws  1897,  p.  160,  c.  878, 1 
466)  the  power  to  reduce  the  salary  of  a  clerk  in  the  department  of  city 
works  is  with  the  deputy  commissioners,  the  fact  that  the  commissioner 
directed  a  deputy  commissioner  to  make  the  reduction  was  immaterial; 
the  act  of  reduction  being  in  fact  and  in  law  that  of  the  latter,  and  there- 
fore valid. 

Action  by  John  Hartmann  against  the  city  of  New  York.  Judgment 
for  defendant. 

R.  Percy  Chittenden,  for  plaintiff. 
Edward  H.  Wilson,  for  defendant 

GAYNOR,  J.  The  plaintiff  was  a  derk  in  the  department  of  city 
works  of  the  city  of  Brooklyn  at  $1,600  a  year,  payable  in  equal  monthly 
sums.  Having  been  transferred  to  the  new  city  of  New  Yoric  on  Janu- 
ary 1,  1898,  the  commissioner  of  water  supply  of  the  city  sent  a  com- 
munication to  the  deputy  commissioner  of  water  supply  for  the  borough 
of  Brooklyn  on  February  7,  1898,  to  reduce  the  plaintiflF's  salary  to 
$1;200,  beginning  with  January,  and  the  deputy  did  so.  The  j^intiflE 
was  paid  $100  a  month,  until  he  was  removed  at  the  end  of  December, 
1898.  He  was  reinstated  by  a  writ  of  mandamus  on  June  6, 1900.  At 
that  time  he  assigned  his  salary  for  the  interval  of  17  months  that  he 
was  out  to  his  counsel,  the  written  assignment  expressing  it  to  be  at 
$100  a  month.  The  said  counsel  brought  an  action  therefor  against 
the  city  and  recovered  $1,700  for  the  said  interval  of  17  months. 

This  action  is  to  recover  $25  a  month  from  the  beginning  of  1898. 

In  the  first  place,  the  recovery  by  the  said  assignee  is  a  bar  to  a  fur- 
ther recovery  for  the  period  covered  by  the  assignment,  and  also  for 
the  preceding  period.  If  the  city  is  liable  for  a  salary  of  $1,600  a  year, 
it  was  liable  for  a  balance  of  $26  a  month  for  the  year  1898,  and  for 
$126  a  month  for  the  said  interval  when  the  plaintiff  was  out  unlaw- 
fuly,  making  in  all  $2,426.  This  was  an  entire  debt,  constituting  one 
indivisible  cause  of  action.  It  could  not  be  split  up,  and  the  recovery 
in  one  action  thereon  is  a  bar  to  another.  Bendemagle  v.  Cocks,  19 
Wend.  207,  32  Am.  Dec.  448 ;  Reformed  Church  v.  Brown,  64  Barb. 
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191 ;  Secor  v.  Sturgis,  16  N.  Y.  658;  Baird  v.  United  States,  96  U.  S. 
430,  24  L.  Ed.  703. 

In  the  next  place,  I  think  that  the  reduction  was  by  the  deputy  com- 
missioner. The  commissioner  did  not  have  the  power  to  reduce  the 
salary;  the  power  was  with  the  deputy  commissioner  (City  Charter; 
Laws  1897,  p.  160,  c.  378,  §  456) ;  but  although  the  commissioner  di- 
rected the  deputy  commissioner  to  make  the  reduction,  the  act  of  re- 
duction was  in  fact  and  in  law  that  of  the  latter,  and  therefore  valid. 
He  could  have  refused,  but  did  not  do  so.  Havron  Case,  86  App.  Div. 
110,  83  N.  Y.  Supp.  321, 

Judgment  for  the  defendant 


(44  Ml8C.  R^.  305.) 

YOUNG  v.  AMERICAN  BANK.    (No.  1) 

(Supreme  Ctonrt,  Special  Term,  New  York  CJounty.    July,  1904.) 

L   NONNKOOTIABUS  iNfiTBUMKNT—ASSIGNHBNT. 

A  certificate  of  deposit  in  favor  of  I.  certified  to  a  credit  of  $5,000: 
"This  amount  Is  left  on  deposit  in  this  bank  with  the  understanding  that 
it  is  not  to  be  withdrawn  for  two  years  counted  from  this  date,  in  con- 
sideration of  which  we  hereby  agree  to  pay  I.  straight  interest  at  the 
rate  of  seven  per  cent"  Held  that,  as  the  instrument  contained  no  prom- 
ise to  pay  the  deposit,  it  was  a  mere  receipt,  and  could  not  be  assigned 
by  merely  indorsing  the  paper,  but  the  assignment  must  be  made  in  the 
same  manner  as  any  other  chose  in  action  is  assigned. 

Action  by  John  Young  against  the  American  Bank.  Warrant  of 
attachment  vacated. 

Alexander  &  Colby  Qohn  Quinn  and  Henry  G.  Wiley,  of  counsel), 
for  the  motion. 

Hastings  &  Gleason,  opposed. 

GIEGERICH,  J.  A  number  of  questions  are  discussed  in  the  briefs, 
but  only  a  single  one  need  be  considered,  and  that  is  whether  a  cause 
of  action  is  set  forth  in  the  papers  on  which  the  attachment  was  pro- 
cured. The  allegations  concerning  the  plaintiff's  claim,  as  set  forth 
in  the  affidavit,  are  as  follows :  That  on  or  about  the  1st  day  of  Feb- 
ruary, 1902,  the  defendant,  for  value,  made  and  delivered  to  the  Inter- 
national Money  Box  Company  its  certificate  of  deposit  (so-called)  in 
the  following  form : 

"Mexico.  $5,000. 

^^Certificate  of  deposit  in  favor  of  The  International  Money  Box  Company^ 

"Mexico,  February  1,  1902. 
"We  hereby  certify  that  we  have  on  this  date  placed  to  the  credit  of  the 
International  Money  Box  Company  of  New  York  and  Chicago  the  amount  of 
$5,000  (five  thousand  dollars)  United  States  currency.  This  amount  is  left  on 
deposit  in  this  bank  with  the  understanding  that  it  is  not  to  be  withdrawn  for 
two  years,  counted  from  this  date,  in  consideration  of  which  we  hereby  agree 
to  pay  the  International  Money  Box  Company  straight  interest  at  the  rate  of 
7%  (seven  per  cent)  per  annum. 

"The  American  Bank,  F.  J.  Dunkerly,  Cashier. 
"The  American  Bank,  Bicardo  Colin,  Ass't  Manager." 
89  N.Y.S.— 68 
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It  is  further  alleged  that  prior  to  the  maturity  of  said  certificate  the 
same  was,  for  value,  indorsed  by  the  International  Money  Box  Com- 
pany, and  thereafter  was,  for  value,- transferred  and  delivered  to  the 
plaintiff,  who  is  now  the  holder  and  owner  thereof.  Furthermore,  that 
at  maturity  the  certificate  was  presented  for  payment,  and  payment 
demanded  and  refused,  and  that  the  certificate  remains  in  the  hands 
of  the  plaintiff  wholly  unpaid.  It  is  evident  at  a  glance  that  the  theory 
upon  which  the  attachment  was  procured  is  that  the  so-called  certifi- 
cate is  an  instrument  for  the  payment  of  money,  which  could  be  as- 
signed by  indorsement  and  delivery.  On  the  other  hand,  on  behalf 
of  the  defendant  it  is  insisted  that  the  paper  is  not  a  negotiable  instru- 
ment with  the  well-recognized  characteristics  of  such  instruments, 
but  is  a  mere  receipt  containing  no  promise  to  pay  whatever,  quoting 
upon  this  point,  among  other  authorities,  Daniel  on  Negotiable  Instru- 
ments, as  follows : 

"A  simple  certificate  of  deposit  containing  no  words  of  promise  to  pay  tbe 
amount  Is  nothing  more  than  a  receipt,  and  could  not  be  the  basis  of  an  action 
against  the  bank,  nor  would  It  be  a  transferable  security;  •  ♦  ♦  the 
word  'certify*  adding  no  additional  force  to  the  Instrument  as  purporting  a 
contract"    2  Daniel,  Neg.  Insts.  (5th  Ed.)  i  1704. 

In  Hotchkiss  v.  Mosher,  48  N.  Y.  478,  in  speaking  of  a  paper  quite 
similar  in  its  character  to  the  one  in  hand,  the  court  said  (page  482) : 

"The  certificate  was  simply  an  acknowledgment  of  so  much  money  depos- 
ited with  the  bank.  It  was  of  the  same  force  and  effect  as  a  receipt  for 
money.  The  word  'certify'  adds  no  additional  force  to  the  Instrument  as 
purporting  a  contract.  It  contained  no  promise  on  the  part  of  the  defend- 
ants ;  and,  if  It  had,  the  portion  which  operated  as  a  receipt  for  money  was 
quite  as  capable  of  separation  from  that  part  which  evidenced  a  contract 
as  In  the  case  of  a  bill  of  lading.  A  certificate  or  acknowledgment  that  an- 
other has  deposited  a  sum  of  money  has  the  effect  of  an  acknowledgment 
by  one  party  that  he  has  received  a  sum  of  money  from  another.  A  simple 
certificate  like  the  one  In  question  Is  not  the  basis  of  an  action,  like  a  prom- 
ise in  writing,  but  would  be  evidence,  like  a  receipt,  to  raise  an  implied  prom- 
ise to  pay  in  an  action  for  money  had  and  received.  We  are  of  the  opinioD 
that  parol  evidence  was  admissible  to  explain  the  certificate  in  the  same 
manner  as  in  the  case  of  a  receipt" 

So,  too,  in  the  more  recent  case  of  First  Nat.  Bank  v.  Clark,  134 
N.  Y.  368,  32  N.  E.  38,  17  L.  R.  A.  580,  the  same  court,  speaking  of  a 
paper  in  the  following  form:  "Deposited  by  Sliney  &  Whelan  with 
Judson  H.  Clark,  Banker,  Scio,  N.  Y.,  December  6,  1882.  Discount 
$3,412.50.  F.  M.  Babcock"— said  (page  372,  134  N.  Y.,  page  39,  32  N. 
E.,  17L.  R.A.  580): 

"The  appellant  calls  it  [the  paper]  a  •certificate  of  deposit'  but  such  desig- 
nation is  not  accurate.  It  is  in  fact  what  the  witnesses  for  both  plaintiff 
•and  defendant  assert  it  to  be,  a  deposit  slip  or  deposit  check.  The  use  of 
the  deposit  slip  is  well  understood.  It  constitutes  an  acknowledgment  that 
the  amount  of  money  named  therein  has  been  received.  It  is  a  receipt  and 
nothing  more.  No  promise  Is  made  to  pay  the  sum  named  on  return  of  the 
paper.  Nor  is  it  expected,  either  by  the  depositor  or  depositary,  that  it  will 
ever  be  presented  to  the  bank  again  unless  a  dispute  should  arise  as  to  the 
amount  of  deposit  in  which  event  it  would  become  important  as  evidence. 
It  is  not  intended  to  furnish  evidence  that  there  remains  money  in  tbe  bank 
to  the  credit  of  a  depositor,  but  to  furnish  evidence  as  between  depositor  and 
depositary  that  on  a  given  date  there  was  deposited  the  sum  named.  It  may 
all,  or  nearly  all,  be  checked  out  at  the  moment  of  making  the  deposit  slip ; 
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but  the  depositor  will  not  be  refused  It  on  that  account,  f6r  long-established 
usage  has  fixed  its  status  in  banking  as  a  mere  receipt,  an  acknowledgment 
that  the  depositor  placed  the  amount  named  therein  on  deposit  It  is  not 
proof  of  liability,  and  it  will  not  support  an  action  against  the  bank.  Hotch- 
kiss  ▼.  Mosher,  48  N.  Y.  482 ;  2  Daniel,  Neg.  Insts.  §  1704.  Should  a  suit  be 
brought  on  the  debt,  however,  it  would  furnish  evidence  as  to  time  of  deposit 
and  amount,  but  It  has  no  other  use,  unless  it  be  to  assist  in  the  settlement 
of  a  dispute  out  of  court  The  delivery  of  the  deposit  slip,  therefore,  did  not 
operate  to  assign  the  debt.  There  was  no  writing  made  or  delivered  to  the 
plaintiff  other  than  the  check  and  deposit  slip,  both  of  which  we  have  already 
considered." 

Calling  the  paper  before  us  a  certificate  of  deposit  does  not  alter  its 
true  character,  or  import  into  it  the  express  promise  to  pay  which  is  a 
characteristic  of  negotiable  instruments,  and  which  is  a  part  of  cer- 
tificates of  deposit  properly  so  called.  In  volume  6  of  the  American 
and  English  Encyclopaedia  of  Law  (2d  Ed.)  at  page  801,  a  certificate  of 
deposit  is  defined  as  "a  written  acknowledgment  by  a  bank  or  banker 
of  the  receipt  of  a  sum  of  money  on  deposit,  which  the  bank  or  banker 
promises  to  pay  to  the  depositor,  to  bearer,  to  the  order  of  the  depositor, 
or  to  some  other  person  or  to  his  order."  I  am  clearly  of  the  opinion, 
therefore,  that  the  papers  on  which  the  attachment  was  procured  are 
fatally  defective  in  failing  to  show  any  valid  assignment  of  the  claim 
in  question.  Such  an  assignment  cannot  be  made  merely  by  indorsing 
the  paper,  but  would  have  to  be'  made  in  the  same  manner  as  any  other 
chose  in  action  is  assigned. 

Motion  granted,  with  $10  costs. 


(44  Misc.  Rep.  dOa) 

YOUNG  ▼.  AMERICAN  BANK  (No.  2). 

(Supreme  Court,  Special  Term,  New  York  County.    July,  1904.) 

1.  Negotiable  Instbument— T&ansfeb. 

An  instrument  issued  by  a  bank,  reading:  'This  is  to  certify  that  I. 
of  New  York  has  a  deposit  of  the  amount  of  three  hundred  dollars 
($300),"  in  the  bank,  bearing  interest  at  7  per  cent ;  and :  "This  certifi- 
cate is  due  two  years  from  this  date,  or  on  the  seventh  of  April,  nine- 
teen hundred  and  four,  and  will  be  cashed  only  upon  being  returned  to 
the  bank  by  I.  or  their  order" — ^is  negotiable  and  transferable  by  in* 
dorsement 

2.  Same— Demand. 

Where  a  certificate  of  deposit  is  due  two  years  from  date,  or  on  a  date 
fixed,  demand  of  payment  must  be  made  before  a  cause  of  action  can 
accrue  thereon. 

3.  Same— Certiucate  ot  Dsposrr. 

Where  a  certificate  of  deposit  is  payable  to  the  depositor's  order,  the 
certificate  of  deposit  must  be  presented  to  the  bank  properly  Indorsed. 

4.  Same—Action— AFTiDAvrr. 

In  an  action  brought  by  an  assignee  of  a  certificate  of  deposit  to  re- 
cover upon  it  and  to  procure  an  injunction,  the  affidavit  stated  demand 
and  refusal  of  payment  on  information  and  belief.  Held,  that  the  affi- 
davit was  Insufficient  to  support  an  Injunction,  as  It  failed  to  state  the 
sources  of  information  and  the  grounds  of  belief. 

Action  by  John  Young  against  the  American  Bank.    Motion  to  va- 
cate warrant  of  attachment  granted 
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Alexander  &  Colby  (John  Quinn  and  Henry  G.  Wiley,  of  counsel), 
for  the  motion. 
Hastings  &  Gleason,  opposed. 

GIEGERICH,  J.  The  five  instruments  upon  which  this  action  is 
proposed  to  be  brought  are  distinctly  different  in  their  terms  from  the 
one  involved  in  action  No.  1,  herewith  decided  (89  N.  Y.  Supp.  913), 
the  dates  varying,  and  read  as  follows : 

"Mexico.  This  is  to  certify  that  the  International  Money  Box  Co.  of  New 
York  has  a  deposit  of  the  amount  of  three  hundred  dollars  ($300)  U.  S.  cur- 
rency In  this  bank,  which  deposit  bears  Interest  at  the  rate  of  seven  per  cent 
(7%)  per  annum,  payable  annually.  This  certificate  Is  due  two  years  from 
this  date,  or  on  the  seventh  of  April,  nineteen  hundred  and  four,  and  will 
be  cashed  only  upon  being  returned  to  the  bank  by  the  International  Money 
Box  Co.  of  New  York  or  their  order.  City  of  Mexico,  April  7,  1902.  The 
American  Bank.  F.  J.  Dunkerly,  cashier.  The  American  Bank.  Rlcardo 
Colin,  Ass't  Manager.'* 

While  there  is  no  promise  to  pay  in  so  many  words,  still  I  think  the 
language  of  the  last  paragraph  of  the  instrument  is  susceptible  of  no 
other  construction  than  such  a  promise  to  pay  at  the  expiration  of  two 
years  either  to  the  International  Money  Box  Company  or  their  order. 
It  is  noticeable  in  this  case,  as  distinguished  from  the  other,  that  the 
paper  upon  its  face  is  treated  as  possessing  negotiable  attributes  in 
that  it  provides  for  payment  either  to  the  original  holders  or  to  their 
order,  and,  furthermore,  provides  for  the  return  of  the  certificate  be- 
fore payment  will  be  made.  This  differentiates  it  in  a  marked  degree 
from  writings  like  that  referred  to  in  the  memorandum  herewith  handed 
down  in  action  No.  1,  which  contains  no  promise  to  pay,  and  no  pro- 
vision for  transference  by  order,  nor  any  requirement  that  it  be  pro- 
duced when  payment  is  demanded.  Because  of  these  facts  the  reasons 
set  forth  in  the  authorities  quoted  from  in  that  memorandum  do  not 
apply,  and  it  must  be  held  that  the  indorsement  and  delivery  in  this 
case  constituted  a  sufficient  assic^nment. 

The  attachment  is  challenged,  however,  on  other  grounds,  namely, 
that  the  allegations  respecting  the  presentment  and  demand  and  non- 
payment of  the  instrument,  being  made  upon  information  and  belief, 
and  not  upon  positive  knowledge,  should  have  been  supported  by  evi- 
dence of  the  facts,  in  order  to  enable  the  court  to  determine  whether 
the  affiant  had  knowledge  of  the  facts  stated.  The  statements  in  the 
affidavit  upon  which  the  attachment  was  procured  bearing  upon  this 
point  are  as  follows : 

•*That  prior  to  the  maturity  thereof  deponent  caused  the  said  certificate  of 
deposit  to  be  forwarded  to  the  city  of  Mexico  for  payment,  and  upon  infor- 
mation and  belief  the  said  certificate  was  duly  presented  for  payment  to  the 
American  Bank  at  the  city  of  Mexico,  at  the  maturity  thereof,  and  payment 
thereof  demanded  and  refused,  and  the  said  certificate  was  duly  returned  to 
the  plaintiff  unpaid,  and  that  the  same  now  remains  in  his  hands  wholly 
unpaid." 

It  is  a  familiar  rule  that  affidavits  upon  information  and  belief  should 
set  forth  the  sources  of  information  and  the  grounds  of  belief,  and 
certainly  this  rule  ought  not  to  be  relaxed  where  a  drastic  provisional 
remedy  "like  attachment  has  been  resorted  to;   and  it  has  been  appHed 
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repeatedly  in  attachment  cases.  Murphy  v.  Jack,  142  N.  Y.  216,  36 
K  E.  882,  40  Am.  St.  Rep.  590;  Steuben  County  Bank  v.  Alberger, 
78  N.  Y.  252 ;  Hunt  v.  Robinson,  52  App.  Div.  539,  65  N.  Y.  Supp. 
386,  and  numerous  cases  there  cited.  Since  this  defect  goes  to  the 
sufficiency  of  the  affidavit,  it  is  a  -matter  of  substance,  and  relates  to  the 
merits,  and  consequently  it  was  not  necessary  to  specify  it  under  rule 
37  of  the  general  rules  of  practice,  which,  by  its  terms,  relates  only 
to  irregularities.  Martin  v.  Aluminum  Plate  Co.,  44  App.  Div.  412, 
60  N.  Y.  Supp.  1010 ;  Andrews  v.  Schofield,  27  App.  Div.  90,  93,  50 
N.  Y.  Supp.  132.  That  a  certificate  of  deposit  is  not  due  until  actual 
demand,  has  long  been  settled  in  this  state.  Cottle  v.  Marine  Bank, 
166  N.  Y.  53,  58,  59  N.  E.  736;  Downes  v.  Phoenix  Bank,  6  Hill,  297; 
Payne  v.  Gardiner,  29  N.  Y.  146 ;  Pardee  v.  Fish,  60  N.  Y.  265,  19 
Am.  Rep.  176;  Howell  v.  Adam's,  68  N.  Y.  314;  Boughton  v.  Flint, 
74  N.  Y.  476;  Munger  v.  Albany  City  Nat.  Bank,  85  N.  Y.  581; 
Smile)  V.  Fry,  100  N.  Y.  262,  3  N.  E.  18'6.  In  Cottle  v.  Marine  Bank, 
just  cited,  the  instrument  in  question  was  as  follows:  "Jo^n  J-  P- 
Read  has  deposited  in  this  bank  one  thousand  dollars  to  the  credit  of 
himself  and  payable  to  his  order  hereon,  with  interest  at  three  per  cent, 
per  annum ;"  and  tfie  court  said : 

"The  plaintiffs  insist  that  the  commencement  of  the  action  was  a  sufficient 
demand.  As  between  maker  and  holder,  a  promissory  note  payable  npon 
demand  is  due  forthwith,  and  therefore  a  demand  with  tender  of  the  note  to 
the  maker  is  not  a  condition  precedent  to  the  maturity  of  the  cause  of  action. 
The  note  may  be  surrendered  upon  the  trial.  But  in  this  case  the  paper  re- 
quires payment  upon  a  specified  condition,  namely,  'to  his  [the  depositor's] 
order  hereon,'  and  the  demand  must  correspond  with  the  obligation  of  pay- 
ment, and  that  requires  the  presentation  of  the  certificate  to  the  bank,  prop- 
erly Indorsed,  unless  the  bank  should  waive  the  Indorsement  The  action 
is  at  law,  and  the  right  of  recovery  had  not  accrued  when  it  was  commenced." 

Under  this  authority  presentment  and  demand  of  payment  were  nec- 
essary before  the  cause  of  action  accrued,  and,  inasmuch  as  the  affidavit 
is  defective  for  the  reasons,  just  indicated  upon  these  points,  the  motion 
to  vacate  must  be  granted. 

Motion  granted,  with  $10  costs. 


(44  Misc.  Rep.  299.) 

BURNHAM  V.  FRANKLIN. 

(Supreme  Ck>urt,  Special  Term,  New  York  Oounty.    July,  1904.) 

1.  IjIBEL—PLEAOING— Answeb. 

In  an  action  for  publishing  in  a  monthly  magazine  concerning  plaintifl! 
an  article  charging  him  with  perjury  in  making  reports  of  the  total  in- 
come of  a  insurance  company,  verified  as  correct  by  him  as  president,  and 
published  by  the  insurance  departments  of  several  states,  and  placing  it 
at  a  sum  which  he  knew  to  be  false,  defendant  cannot,  in  his  answer,  set 
up  any  more  of  the  article  than  the  part  on  which  plaintiff  seeks  to  re- 
cover, but  may,  by  annexing  a  copy  of  the  same,  set  up  the  article  he  pub- 
lished, and  deny  that  he  published  the  article  as  alleged  by  plaintiff. 

2.  Samb— Partial  Defense— Mitioation  of  Damages. 

In  an  action  for  libel,  portions  of  an  article  not  pleaded  by  plaintiff 
may  be  set  np  as  a  part  of  a  partial  defense  in  mitigation  of  damages 
on  being  stricken  out  of  the  answer. 
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3.  Sahs— Answxb. 

In  an  action  for  libel,  allegations  in  the  answer  that  plaintliff  has  nn- 
successfully  sued  other  publishers  for  libel  are  immaterial. 

4.  Saicb. 

In  an  action  for  libel  in  charging  defendant  with  perjury  in  swearing, 
as  president,  to  a  report  of  income  of  an  insurance  company,  allegatioDs 
of  the  answer  that  statements  of  the  company  to  the  state  insurance  de- 
partment show  its  assets  decreasing,  its  liabilities  increasing,  and  delayed 
payment  of  death  claims,  pleaded  as  separate  partial  defenses,  are  com- 
petent in  mitigation  of  damages  and  on  the  question  of  malice. 

5.  Same. 

Where  the  court  has  any  doubt  as  to  admissibility  of  matters  set  np 
in  mitigation,  they  will  not  be  stricken  from  the  answer. 

6.  Same. 

In  an  action  for  libel  in  charging,  plaintiff,  president  of  an  insurance 
company,  with  perjury  in  making  hlis  report,  allegations  of  answer  that 
defendant  has  examined  the  books  containing  the  reports  of  the  com- 
pany, and  found  the  questions  as  to  disbursements  and  income  answered 
differently  in  different  reports  for  the  same  year,  are  admissible  in  miti- 
gation of  damages  and  on  the  question  of  malice. 

7.  Same. 

In  an  action  for  libel  in  charging  the  president  of  an  insurance  com- 
pany with  perjury  in  his  report  of  Income  of  company,  an  allegation  of 
the  answer  that  the  company  had  been  excluded  from  doing  business  in 
certain  states  is  immaterial,  where  such  exclusion  did  not  relate  to  the 
libelous  charge. 

Action  by  Frederick  A.  Bumham  against  Charles  L.  Franklin.  Mo- 
tion to  strike  out  part  of  defendant's  answer.    Granted  in  part. 

George  W.  Bumham,  Jr.  (James  W.  Osborne,  George  Burnham,  and 
Sewell  T.  Tyng,  of  counsel),  for  the  motion. 
Baldwin  &  White,  opposed. 

GIEGERICH,  J.  This  is  an  action  for  libel.  The  article  com- 
plained of  is  as  follows : 

"In  the  published  insurance  reports  the  annual  statement  for  the  year  1900 
of  the  Mutual  Reserve  the  item  Total  Income  during  the  year'  appears  as 
follows:  Connecticut  insurance  report,  $14,623,413.85;  Wisconsin  insurance 
report,  $14,304,983.54;  New  York  insurance  report,  $5,333,969.80;  Biassachn- 
setts  insurance  report,  $4,438,926.95.  Deducting  the  $8,158,523.52  of  'liens,' 
which  the  Massachusetts  commissioner  'knocked  out,'  there  would  still  be  a 
discrepancy  of  $2,025,963.38  In  the  'total  income'  as  reported  to  Connecticot 
In  each  of  these  states  swearing  to  a  false  report  is  perjury,  and  Bumbam 
(meaning  the  plaintiff)  in  each  case  took  oath  that  the  report  was  true  and 
correct" 

The  answer  undertakes  to  set  forth  the  entire  article  as  published,  as 
well  that  portion  not  complained  of  as  that  which  is.  In  so  far  as  it 
sets  forth  additional  matter,  the  answer  is  clearly  irrelevant,  and 
should  be  stricken  out,  under  Kelly  v.  Waterbury,  87  N.  Y,  179,  but  the 
defendant  should  be  allowed  to  amend  his  answer  at  folio  4  thereof  by 
admitting  and  alleging  the  publication  by  him  of  the  article,  a  copy 
of  which  is  annexed  to  the  answer,  and  fey  denying  that  he  puWished 
the  alleged  libelous  article  as  set  forth  in  the  complaint ;  and  he  should 
also  have  leave  to  amend  his  separate  and  first  defense  by  adding  to 
it  an  alllegation  setting  forth  the  fact  that  the  article  as  pleaded  in  the 
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complaint  is  incomplete.  These  two  amendments  should  be  allowed, 
without  costs. 

The  plaintiff  also  moves  to  strike  out  subdivision  1  of  paragraph  2 
and  subdivision  1  of  paragraph  3,  which  consist  of  repetitions  of  alle- 
gations and  denials  set  forth  in  paragraph  1.  It  is  well  settled  that 
such  repetitions  are  unnecessary,  and  will  be-  stricken  out  on  motion. 
Stieffel  V.  Tolhurst,  65  App.  Div.  632,  67  N.  Y.  Supp.  274 ;  Waltham 
Mfg.  Co.  v.  Brady,  67  App.  Div.  102,  73  N.  Y.  Supp.  640;  White  v. 
Koster,  89  Hun,  483,  36  N.  Y.  Supp.  369;  Blaut  v.  Blaut,  41  Misc. 
Rep.  672,  86  N.  Y.  Supp.  146 ;  Zacharias  v.  French,  10  Misc.  Rep. 
202,  30  N.  Y.  Supp.  946.  This  will  eliminate  from  the  answer  all  of 
subdivision  1  of  paragraph  3  except  the  repetition  of  subdivisions  2, 
3,  and  4  of  paragraph  2. 

The  third  ground  of  the  motion  is  to  strike  out  the  two  subdivisions 
of  paragraph  2  of  the  answer,  being  the  plea  of  justification,  which 
are  last  numbered  3  and  4.  As  it  is  not  necessary  for  the  defendant  to 
prove  the  truth  of  any  portions  of  the  article  not  pleaded  by  the  plain- 
tiff, and  as  the  matter  alleged  in  these  paragraphs  relates  to  the  portion 
already  directed  to  be  stridcen  out  of  the  first  defense  and  justification, 
the  motion  should  be  granted,  but  they  are  allowed  as  a  part  of  the  sec- 
ond and  partial  defense  in  mitigation,  and  the  defendant  should  have 
leave  to  amend  the  second  and  partial  defense  beginning  at  folio  26, 
by  adding  the  allegations  contained  in  subdivisions  3  and  4  of  paragraph 

2  of  the  answer,  beginning  at  folio  20. 

The  next  ground  of  the  motion  is  to  strike  out  the  allegations  con- 
tained in  subdivision  4  of  paragraph  3,  which  relates  to  the  fact  that 
other  publications  have  not  been  successfully  sued  for  libel  by  the 
plaintiff,  which  is  clearly  immaterial  (see  Palmer  v.  New  York  News 
Pub.  Co.,  31  App.  Div.  210,  62  N.  Y.  Supp.  639),  and  should  be 
stricken  out. 

The  sixth  ground  relates  to  a  portion  of  subdivision  6  of  paragraph 

3  of  the  answer,  to  wit,  that  it  appeared  from  statements  of  the  Mutual 
Reserve  Fund  Life  Association,  as  contained  in  books  published  by 
the  insurance  departments  of  the  four  states  mentioned  in  the  article 
(referred  to  in  a  former  part  of  the  pleading),  that  the  assets  of  the 
association  were  decreasing;  that  the  liabilities  were  increasing;  that 
the  death  claims  were  not  being  promptly  paid ;  and  that  the  defendant 
had  received  many  calls  in  his  office  and  letters  from  policy  holders  and 
others  inquiring  if  something  could  not  be  done  to  save  and  prevent 
the  mismanagement  of  the  association.  The  matter  thus  sought  to  be 
stricken  out  is  pleaded  as  a  separate  and  partial  defense,  as  well  as  in 
mitigation  of  damages,  and  the  plaintiff  invokes  the  rule  that  mitiga- 
tion does  not  mean  the  pleading  of  facts  entirely  disconnected  with  the 
original  libel,  and  which  would  of  themselves  constitute  a  separate  and 
distinct  libel  from  that  originally  complained  of.  Hess  v.  New  York 
Press  Co.,  26  App.  Div.  73,  49  N.  Y.  Supp.  894 ;  Mattice  v.  Wilcox,  147 
N.  Y.  624,  42  N.  E.  270.  While  it  is  true  that  the  facts  objected  to 
relate  only  to  the  financial  condition  of  the  Mutual  Reserve  Fund  Life 
Association,  still,  as  the  article  complained  of  charges  the  plaintiff  with 
having  committed  perjury  with  regard  to  such  financial  condition,  it 
cannot  be  said  that  the  information  which  the  defendant  thus  possessed 
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in  respect  thereto  and  the  sources  thereof  have  no  bearing  upon  such 
charge.  Matters  set  up  in  mitigation  will  not  be  stricken  out  as  ir- 
relevant and  redundant  if  the  court  has  the  slightest  doubt  as  to  its  ad- 
missibility. Townsh.  Slan.  &  Lib.  (4th  Ed.)  605,  §  361,  and  cases 
there  cited.  Moreover,  the  rules  by  which  the  sufficiency  of  a  plead- 
ing is  ordinarily  determined  cannot  be  applied  in  all  their  strictness  to 
a  partial  defense  pleaded  by  way  of  mitigation  of  damages.  Bradner 
V.  Faulkner,  93  N.  Y.  615 ;  Morgan  v.  Bennett,  44  App.  Div.  323,  60 
N.  Y.  Supp.  619.  The  answer  avers  that  the  facts  thus  objected  to, 
as  well  as  certain  others  within  his  knowledge,  were  published  in  the 
belief  that  they  were  true,  and,  applying  the  principles  above  laid  down 
to  the  present  case,  it  is  apparent  that  such  facts  have  a  bearing  upon 
the  question  of  malice,  and  hence  should  not  be  stricken  out. 

These  observations  apply  with  equal  force  to  the  seventh  g^und 
of  the  plaintiff's  motion  relative  to  the  same  subdivisions  of  the  answer, 
which  alleges,  in  effect,  that  the  defendant's  attention  had  been  first 
directed  to  the  affairs  of  the  Mutual  Reserve  Fund  Life  Association 
by  a  policy  holder  of  the  association,  and  that  he  had  received  numer- 
ous letters  and  calls  from  policy  holders  complaining  of  its  unsatis- 
factory condition,  and  requesting  the  defendant  to  aid  in  dbtaining  a 
better  management  of  the  said  association  and  redress  the  policy  hold- 
ers' grievances;  and  the  motion  to  strike  out  the  same  should  there- 
fore be  denied. 

The  eighth  ground  of  the  motion  is  to  strike  from  the  same  subdi- 
vision the  words  "and  disbursements."  The  defendant  alleges  that  he 
has  examined  certain  books  purporting  to  contain  the  report  of  the 
Mutual  Reserve  Fund  Life  Association,  and  found  that  the  questions 
relating  to  income  "and  disbursements"  were  differently  answered  in 
different  reports  for  the  same  year.  While  it  is  true  that  the  article 
only  charges  the  plaintiff  with  swearing  falsely  to  the  reports  as  to  the 
income  of  the  association,  still,  as  "income"  may  depend  upon  "dis- 
bursements," the  motion  should  be  denied  under  the  rules  above  stated. 

The  ninth  ground  is  directed  to  matters  contained  in  the  same  sub- 
division of  the  answer,  which  consist  entirely  of  allegations  pleaded  in 
mitigation  of  damages  as  to  the  alleged  mismanagement  of  the  affairs 
of  the  Mutual  Reserve  Fund  Life  Association.  As  this  comes  within 
the  same  category  as  the  sixth  ground,  the  motion  in  respect  thereto 
should  be  denied. 

The  tenth  ground  is  directed  to  an  allegation  in  subdivision  7  of 
paragraph  3  of  the  answer,  to  the  eflfect  that  the  defendant  has  been 
informed  and  knew  that  the  said  association  had  not  been  permitted 
to  continue  its  business  in  a  large  number  of  states,  including  the  state 
of-  Minnesota.  Since  it  has  not  been  made  to  appear  that  such  associa- 
tion was  excluded  from  any  of  the  states  mentioned  in  the  alleged  libel- 
ous article,  or  on  any  ground  having  any  relation  to  the  charge  com- 
plained of,  the  allegation  so  objected  to  is  clearly  irrelevant  and  imma- 
terial, and  consequently  should  be  stricken  out. 

The  eleventh  ground  is  directed  to  a  certain  further  allegation  in 
the  same  subdivision,  wherein  it  is  alleged  that  the  defendant  has  read 
the  report  of  the  Honorable  Louis  F.  Payn,  Superintendent  of  Insur- 
ance of  the  state  of  New  York  during  the  year  1899,  on  the  condition 
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of  the  said  association,  and  had  consultation  with  various  insurance 
experts  regarding  the  affairs  of  the  said  association  above  referred  to. 
As  it  is  not  shown  what  information  was  obtained  from  such  sources, 
this  is  irrelevant,  and  can  be  used  neither  in  justification  nor  mitigation 
of  the  charge  of  perjury,  and  therefore  should  be  stricken  out. 

The  motion  is,  therefore,  in  the  respects  herein  noted,  granted,  but 
in  all  other  respects  denied,  with  leave  to*  the  defendant  to  amend  his 
answer  as  herein  indicated,  without  costs. 

Ordered  accordingly. 


(44  Ml8C  Rep.  140.) 

STEIN  et  al.  v.  MARKS  et  aL 

(Supreme  CJourt,  Special  Term,  New  York  Gonnty.    June,  1904.) 

1.  Meicbebs^op  Cospobations— Disciplining  Meicbbbs. 

The  suspension  or  expulsion  of  a  member  of  a  membership  corporation  la 
not  valid  where  it  Is  not  in  compliance  with  the  by-laws  and  statutes  gov- 
eming  its  procedure. 

2.  Sahs— Meetinos. 

Where  a  meeting  of  the  members  of  a  membership  corporation  was  not 
called  by  a  quorum  of  seven  of  them,  and  on  notice,  as  required  by  its  by- 
laws, it  is  not  a  meeting  of  the  corporation,  and  a  suspension  of  Its  mem- 
bers at  such  a  meeting  is  invalid. 

8.  Same— Expulsion  of  Mehbeb. 

A  membership  corporation  cannot  expel  a  member  entitled  to  rights  or 
property  or  privileges  therein  without  notice  of  charges  preferred  against 
him,  and  an  opportunity  to  defend. 

«.  Same— Constitution. 

A  constitution  adopted  by  a  membership  corporation  after  its  organiza- 
tion, not  in  conformity  with  its  charter  or  certificate  of  Incorporation,  is 
invalid. 

6w  Same— Disfbanchisement. 

Where  the  object  of  a  membership  corporation,  as  shown  by  Its  certifi- 
cate, was  the  maintenance  of  a  club  for  social  and  literary  purposes,  a 
provision  in  a  constitution  subsequently  adopted,  pledging  the  members  to 
support  a  certain  political  organization,  and  providing  that  any  member 
expelled  for  treason  to  such  organization  should  not  be  reinstated  under 
any  circumstances,  and  that  in  case  of  a  dispute  in  the  corporation  seven 
members  abiding  by  the  constitution  of  the  political  organization  should 
control  the  property  of  the  corporation,  is  invalid. 

6^  Same— Constitutional  Law. 

A  provision  in  the  constitution  of  a  membership  corporation,  organized 
for  social  and  literary  purposes,  that  a  member  expelled  from  a  political 
organization  which  the  constitution  pledged  the  membership  corporation 
to  support  should  not  be  reinstated,  is  In  violation  of  Const,  art.  1,  8  1. 
providing  that  no  citizens  shall  be  deprived  of  any  right  or  privilege  except 
by  the  law  of  the  land  or  the  Judgment  of  his  peers. 

7.  Same. 

By-laws  of  a  membership  corporation  requiring  members  to  give  up, 
under  penalty  of  expulsion,  their  exercise  of  the  right  of  suffrage,  are  In 
violation  of  Const,  art  1,  §  1,  providing  that  no  citizen  shall  be  dis- 
franchised or  deprived  of  any  rights  except  by  the  law  of  the  land. 

8.  Same— Illegal  Expulsion— Relief  in  Equity. 

Where  the  members  of  a  membership  corporation  are  Illegally  expelled 
because  of  a  threat  to  withdraw  from  a  certain  political  organization 

Y  3.  See  Corporations,  vol.  12,  Cent.  Dig.  §  645. 
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which  the  corporation  was  pledged  to  support,  and  are  excluded  from 
meetings  of  the  club,  they  may  sue  In  equity  the  members  in  possession 
to  enjoin  them,  and  declare  their  expulsion  yold,  and  to  compel  such  ad- 
ministration of  the  affairs  of  the  corporation  as  will  prevent  a  diversion 
of  its  assets  to  any  other  purposes  than  those  provided  by  the  charter  of 
the  organization. 

9.  Same. 

Where  members  of  a  membership  corporation  are  illegally  expelled,  the 
remedy  at  law  by  an  action  against  the  individual  members  of  the  asso- 
ciation is  insufficient,  justifying  relief  in  equity. 

Suit  by  Charles  Stein  and  others  against  Michael  Marks  and  others 
for  an  injunction.    Judgment  for  plaintiffs. 

Klein  &  Burkan,  for  plaintiffs. 

Benjamin  Patterson  (George  Bell,  of  counsel),  for  defendants. 

CLARKE,  J.  The  plaintiffs  allege  that  they  are  members  of  the 
Excelsior  Literary  Society,  a  membership  corporation,  and  bring  suit 
against  other  members  and  the  corporation.  The  relief  prayed  is  that 
defendants  be  enjoined  and  restrained  from  disposing  of  the  property 
of  the  corporation,  or  from  using  it,  except  as  provided  in  the  certifi- 
cate of  incorporation,  and  from  interfering  witfi  the  plaintiffs  in  the 
exercise  of  their  rights  as  members,  and  from  preventing  their  access 
to  the  rooms,  and  from  attending  and  voting  at  corporate  meetings, 
and  from  interfering  with  certain  of  the  plaintiffs  as  officers  in  tiie 
exercise  of  their  powers  and  duties;  that  the  defendants  be  enjoined 
from  admitting  new  members,  except  as  provided  by  the  constitution 
and  by-laws;  and  that  certain  of  the  defendants  be  enjoined  from 
acting  as  officers  of  the  corporation,  and  that  all  acts  done  in  violation  of 
the  plaintiffs'  rights  be  adjudged  void.  The  answers  deny  that  plain- 
tiffs are  members  and  officers  in  good  standing,  and  allege  that  plain- 
tiffs have  an  adequate  remedy  at  law.  The  corporation  was  organized 
under  the  membership  corporation  law,  and  its  objects  were  defined  in 
its  certificate  of  corporation  to  be:  "To  advance  the  mental  devel- 
opment of  the  members  by  means  of  literary  exercises,  debates,  and 
lectures,  and  to  foster  sociability  among  its  members;  also  to  pro- 
vide a  clubroom  or  house  for  the  use  of  said  members."  Some  time 
after  the  incorporation  a  constitution  was  adopted  pledging  the  support 
of  the  corporation  to  another  organization  formed  for  political  purposes. 
The  corporation  subsequently  appointed  a  conmiittee  to  report  on  the 
advisability  of  amending  the  constitution  so  as  to  withdraw  the  support 
of  the  corporation  from  this  political  organization.  On  September  29, 
1902,  the  meeting  at  which  this  committee  was  to  report  was  broken 
up  and  no  vote  was  permitted  to  be  taken  upon  the  report  It  also 
appears  that  the  plaintiffs  have  ever  since  been  refused  admission  to 
the  clubrooms,  and  prevented  from  attending  meetings  and  from  taking 
part  in  the  affairs  of  the  corporation,  on  the  ground  that  they  were  sus- 
pended, and  subsequently  expelled,  and  on  the  further  ground  that 
the  plaintiffs  had  forfeited  their  membership  because  they  had  not  re- 
mained loyal  to  the  society.  It  is  well  settled  that  no  judicial  tribunal 
will  interfere  with  the  internal  government  of  the  affairs  of  either  vol- 
untary associations  or  membership  corporations,  where  the  action  com- 
plained of  has  been  fairly  taken  in  conformity  with  the  reasonable 
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by-laws  and  regulations  adopted  for  the  orderly  administration  of 
their  affairs.  Baxter  v.  McDonnell,  155  N.  Y.  83,  101,  49  N.  E.  667, 
40  L.  R.  A.  670;  Matter  of  Haebler  v.  New  York  Pro.  Exch.,  149 
N.  Y.  414,  427,  44  N.  E.  87;  Lewis  v.  Wilson,  121  N.  Y.  284,  24 
N.  E.  474.  But  such  bodies  must  conform  to  their  own  rules  and  reg- 
ulations, and  no  disciplinary  action  will  be  valid  unless  it  be  taken  as 
prescribed  by  their  by-laws  and  the  statutes  governing  their  procedure. 
People  ex  rel.  Deverell  v.  Musical  M.  P.  Union,  118  N.  Y.  101,  23 
N.  E.  129.  In  the  case  before  me  the  meeting  of  September  29th  was 
broken  up  (by  whom  is  immaterial),  and  the  defendants  and  their 
friends  met  on  the  next  evening,  and  attempted  to  suspend  the  plain- 
tiffs. This  meeting  was  not  a  meeting  of  the  corporation.  It  was 
neither  an  adjourned  meeting,  for  there  had  been  no  adjournment,  nor 
a  special  meeting,  for  it  was  not  called  by  a  quorum  of  seven  members 
and  upon  notice  to  all  members  by  the  secretary,  as  provided  by  article 
2,  §  4,  of  the  by-laws.  Were  there  no  such  by-laws,  notice  to  members 
would,  nevertheless,  be  necessary  to  enable  the  members  to  take  cor- 
porate action.  The  rule  is  well  stated  in  People  v.  Batchelor,  22  N.  Y. 
128,  134 :  "It  is  not  only  a  plain  dictate  of  reason,  but  a  general  rule 
of  law,  that  no  power  or  function  intrusted  to  a  body  consisting  of 
a  number  of  persons-  can  be  legally  exercised  without  notice  to  all 
the  members  composing  such  body;"  and  the  statutes  of  this  state 
expressly  secure  to  every  member  his  right  to  vote  at  every  meeting  of 
the.  members  of  any  corporation,  unless  he  be  disqualified  by  the  certifi- 
cate of  incorporation  or  the  by-laws  (section  20,  General  Corporation 
Law,  Laws  1892,  p.  1807,  c.  687).  Moreover,  had  this  meeting  been 
properly  called,  the  action  taken  against  the  plaintiffs  must  nevertheless 
be  held  void.  A  member  of  a  voluntary  association  or  corporation 
who  is  entitled  to  privileges  or  rights  of  property  therein  cannot  be  ex- 
pelled therefrom  without  notice  of  the  charge  preferred  against  him, 
and  an  opportunity  to  be  heard  in  his  own  defense.  Wachtel  v.  Noah 
W.  &  O.  Soc,  84  N.  Y.  28,  38  Am.  Rep.  478 ;  People  ex  rel.  Johnson 
v.  New  York  Prod.  Exchx,  149  N.  Y.  401,  409,  44  N.  E.  84;  Loubat  v. 
Le  Roy,  40  Hun,  546.  The  by-laws  of  this  corporation,  by  article  10, 
properly  provide  for  such  notice  and  hearing,  but  no  notice  nor  hearing 
was  given  the  plaintiffs.  The  subsequent  proceedings  against  the 
plaintiffs  in  January,  1903,  were  equally  objectionable.  The  plaintiffs 
were  not  only  excluded  from  the  meeting,  but  the  committee  which 
tried  them  consisted  of  persons  who  had  never  been  elected  members 
of  the  society.  The  defendants  and  their  associates  have  proceeded 
in  violation  of  their  own  rules  and  regulations  in  violation  of  the  law, 
and  with  utter  disregard  of  that  fair  dealing  which  should  be  character- 
istic of  the  administration  of  justice,  whether  by  laymen  or  by  the 
courts.  But  the  defendants  urge  that  the  plaintiffs  have  forfeited  all 
rights  as  members  of  the  society  because  of  their  disloyalty  to  its  con- 
stitution ;  that  the  rights  of  the  members  of  the  corporation  were  de- 
termined by  the  constitution;  that  the  constitution  of  the  society 
pledged  the  support  of  the  corporation  to  the  political  organization, 
and  when  the  plaintiffs  attempted  to  withdraw  that  support  they  for- 
feited their  rights  as  members,  whether  they  constituted  a  majority  or 
not.     It  is  true,  a  minority  can  insist  upon  carrying  out  the  purposes 
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of  the  society,  at  least  so  far  as  property  is  concerned,  whether  the  so- 
ciety is  incorporated  or  voluntary.  The  rule  was  early  applied  to 
church  organizations.  Watson  v.  Jones,  13  Wall.  679,  723,  20  L.  Ed. 
666.  In  McGinnis  v.  Watson,  41  Pa.  9,  it  was  held  that  "title  to 
church  property  adheres  to  that  party  which  is  in  harmony  with  its 
own  laws."  So,  also,  where  a  lodge  withdraws  from  the  jurisdiction 
of  a  grand  lodge,  surrenders  its  charter,  and  forms  a  new  lodge,  the 
membKsrs  who  continue  steadfast  in  their  allegiance  are  held  entitled  to 
the  property  of  the  society.  Altmann  v.  Benz,  27  N.  J.  Eq.  331 ;  Mc- 
Fadden  v.  Murphy,  149  Mass.  341,  21  N.  E.  868 ;  Gorman  v.  O'Connor, 
155  Pa.  239,  26  Atl.  379.  These  cases  upon  which  the  defendants  rely 
are  all  in  one  of  two  classes :  Either  the  offender  was  disloyal,  in  the 
case  of  a  voluntary  unincorporated  association,  to  its  constitution,  or  in 
the  case  of  a  corporation,  the  offender  was  disloyal  to  the  objects 
stated  in  the  charter  or  certificate  of  incorporation.  The  error  in  the 
defendants'  position  is  that  they  are  members  of  a  corporation  whose 
members  derive  their  rights  primarily  from  their  charter,  and  not  from 
the  constitution.  In  the  case  of  voluntary  or  unincorporated  societies 
the  rights  of  the  members  depend  upon  the  constitution  or  articles  of 
association.  Belton  v.  Hatch,  109  N.  Y.  593,  17  N.  E.  225,  4  Am.  St 
Rep.  495.  The  relation  is  contractual,  and  a  member  acquires  only 
such  rights  as  .the  constitution  and  by-laws  of  the  association  give  him, 
and  the  courts  will  not  interpose  its  control  unless  public  interests  in- 
tervene. White  v.  Brownell,  4  Abb.  Prac.  (N.  S.)  162,  191 ;  O'Brien 
V,  Grant,  146  N.  Y.  163,  173,  40  N.  E.  871,  28  L.  R.  A.  361 ;  Weston 
V.  Ives,  97  N.  Y.  222 ;  Hess  v.  Johnson,  41  App.  Div.  465,  68  N.  Y. 
Supp.  983 ;  Lafond  v.  Deems,  81  N.  Y.  508.  But  in  the  case  of  a  cor- 
poration the  rights  of  the  members  are  dependent  upon  the  powers  of 
the  corporation  derived  from  the  state  as  set  forth  in  its  charter  or  cer- 
tificate of  incorporation,  the  by-laws  adopted  in  conformity  therewith, 
and  the  statutes  regulating  such  corporation.  White  v.  Brownell, 
supra ;  People  v.  N.  Y.  Commercial  Ass'n,  18  Abb.  Prac.  271 ;  Matter 
of  Haebler  v.  New  York  Prod.  Exch.,  149  N.  Y.  414,  427,  44  N.  E.  87; 
Hellenberg  v.  Dist.  No.  1,  I.  O.  O.  B.,  94  N,  Y.  680,  584.  The  con- 
stitution adopted  by  a  corporation  is  merely  a  part  of  its  by-laws,  and 
must  be  consistent  with  its  certificate  of  incorporation.  Membership 
Corporations  Law  (Laws  1895,  p.  333,  c.  559)  §  8.  If  the  constitution 
of  this  society  were  the  original  compact  of  an  unincorporated  asso- 
ciation, or  if  its  terms  were  included  in  the  purposes  and  objects  stated 
in  its  charter  or  certificate  of  incorporation,  the  contention  of  the  de- 
fendants would  be  well  made.  There  is  no  objection  to  the  formation 
of  voluntary  associations  or  of  membership  corporations  to  further  and 
advance  political  beliefs,  and  associations  and  corporations  are  fre- 
quently organized  for  such  purposes.  The  fact  that  the  plaintiffs  have 
not  been  steadfast  in  their  political  allegiance  is  sufficient  ground  to  ex- 
clude them  from  the  unincorporated  political  organization,  but  it  will 
not  deprive  them  of  their  statutory  rights  as  members  of  the  corporation. 
People  ex  rel.  Dilcher  v.  German  U.  Ev.  Ch.  of  Buffalo,  53  N.  Y.  103. 
The  Excelsior  Literary  Society  was  formed,  as  its  certificate  of  incor- 
poration provides  and  its  name  indicates,  for  social  and  literary  pur- 
poses.   There  has  been  no  disloyalty  to  the  corporation  on  the  part  of 
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the  plaintiffs.  They  have  remained  steadfast  to  the  purposes  for  which 
it  was  formed.  In  fact,  the  very  act  for  which  the  defendants  seek  to 
exclude  them  was  an  attempt  on  their  part  to  so  amend  the  constitution 
as  to  make  it  conform  to  the  purposes  of  the  incorporation  by  disasso- 
ciating the  society  from  the  political  organization.  It  is  obvious  that 
members  of  a  corporation,  who  have  the  power  to  adopt  a  constitution 
and  by-laws,  necessarily  have  the  right  to  alter  or  amend  them.  In  the 
case  of  this  society  the  method  of  amendment  is  expressly  provided  by 
sections  13  and  16,  inclusive,  of  the  by-laws,  and  the  plaintiffs  were 
proceeding  in  conformity  therewith. 

But  the  argument  is  made  that  members  of  a  corporation  are  bound 
by  their  own  by-laws,  that  the  by-laws  of  this  corporation  pledged  the 
support  of  its  members  to  the  political  organization,  and  that  the  plain- 
tiffs had  acquiesced  therein  by  becoming  members.  The  general  rule 
is  that,  "when  an  individual  joins  an  incorporated  club  or  legally  or- 
ganized body  with  power  to  make  laws  and  rules  for  its  own  govern- 
ment and  for  the  regulation  of  the  conduct  of  its  members,  the  member 
becomes  bound  by  those  laws  and  rules."  Baxter  v.  McDonnell,  165 
N.  Y.  83,  101,  49  N.  E.  667,  40  L.  R.  A.  670.  But  the  by-laws,  rules, 
and  regulations  of  a  membership  corporation  must  be  reasonable,  and 
adapted  to  the  purposes  of  the  corporation.  They  must  not  be  con- 
trary to  nor  inconsistent  with  the  laws  of  the  state.  Membership  Cor- 
porations Law  (Laws  1895,  p.  333,  c.  669)  §  8 ;  People  v.  Medical  Soc., 
24  Barb.  570 ;  People  v.  St.  Frauciscus  Ben.  Soc.,  24  How.  Prac.  216 ; 
Kennedy  v.  Local  Union  No.  726,  75  App.  Div.  243,  78  N.  Y.  Supp. 
85;  People  v.  Ben.  Soc.  of  Operative  Masons,  3  Hun,  361;  Fay  v. 
Supreme  Tent,  38  Misc.  Rep.  427,  77  N.  Y.  Supp.  994.  In  determining 
the  purposes  of  a  corporation  the  charter  will  be  strictly  construed. 
The  General  Corporation  Law  (section  10)  provides :  "No  corporation 
shall  possess  or  exercise  any  corporate  powers  not  given  by  law  or  not 
necessary  to  the  exercise  of  the  powers  so  given."  Laws  1892,  p. 
1804,  c.  687 ;  Oregon  R.  R.  Co.  v.  Oregonian,  130  U.  S.  1,  9  Sup.  Ct. 
409,  32  L.  Ed.  837 ;  People  v.  Utica  Ins.  Co.,  15  Johns.  358,  8  Am.  Dec. 
243.  The  powers  conferred  on  this  corporation  are  to  maintain  a 
club  for  literary  and  social  purposes.  There  is  no  mention  in  the 
certificate  of  incorporation  of  any  political  party  or  its  principles. 
Nothing  is  said  concerning  the  political  character  of  its  members. 
The  provisions  of  the  by-laws,  for  the  violation  of  which  the  defend- 
ants contend  the  plaintiffs  forfeited  their  rights,  are  contained  in  the 
preamble,  whereby  the  members  are  pledged  to  support  and  uphold 
the  principles  and  tactics  of  the  political  organization;  in  the  obliga- 
tion imposed  upon  each  member  not  to  belong  to  or  support  morally, 
financially,  or  otherwise  any  other  political  party ;  and  in  the  rules  that 
any  member  expelled  for  treason  to  that  political  party  shall  not  be 
reinstated  under  any  circumstances;  that  under  no  circumstances  or 
conditions  shall  the  society  withdraw  its  support  from  the  said  polit- 
ical party ;  that  in  case  of  any  struggle,  dispute,  or  conspiracy  taking 
place  within  the  ranks  of  the  society  seven  good  standing  members 
abiding  by  the  constitution  of  the  political  organization  shall  be  a  suffi- 
cient number  to  constitute  themselves  the  society,  and  be  in  full  con- 
trol of  the  property  of  the  society.    The  last  two  provisions,  it  is  de- 
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clared,  shall  not  be  altered,  changed,  or  amended.  These  provisions 
are  not  consistent  with  the  literary  and  social  purposes  for  which  the 
corporation  was  organized.  It  may  be  that  the  corporation  could  re- 
fuse to  admit  any  but  members  of  a  certain  political  party  to  its  mem- 
bership, but  the  corporation  cannot  be  diverted  by  its  by-laws  from 
the  objects  for  which  it  was  incorporated  and  converted  into  an  organ- 
ization for  other  and  different  pursuits.  Moreover,  it  is  unreasonable 
that  a  member  should  be  subject  to  expulsion  and  deprived  of  his 
rights  as  a  corporator  because  he  dpes  not  hold  a  certain  political  faith, 
when  the  corporation  was  not  formed  for  political  purposes.  In  addi- 
tion, the  object  sought  to  be  effected  by  these  by-laws  is  contrary  to 
section  1  of  article  1  of  the  Constitution  of  the  state,  which  provides: 
"No  member  of  this  state  shall  be  disfranchised,  or  deprived  of  any 
of  the  rights  or  privileges  secured  to  any  citizen  thereof,  unless  by  the 
law  of  the  land,  or  the  judgment  of  his  peers."  By-laws  which  com- 
pel the  member  of  a  corporation  under  penalty  of  expulsion  to  g^ve  up 
the  free  exercise  of  his  rights  of  suffrage  are  in  conflict  with  this  article 
of  the  state  Constitution.  In  People  v.  St.  Franciscus  Ben.  Soc,  24 
How.  Prac.  216,  it  was  held  that  the  by-laws  of  a  membership  corpo- 
ration requiring  the  members  to  receive  certain  religious  rites  was 
in  conflict  with  article  1,  §  3,  of  the  state  Constitution,  declaring: 
"The  free  exercise  and  enjoyment  of  religious  profession  and  worship, 
without  discrimination  or  preference,  shall  forever  be  allowed  in  this 
state  to  all  mankind."  Mr.  Justice  Marvin  (at  page  221)  says :  "The 
defendant  was  organized  and  incorporated  for  charitable  and  benevo- 
lent purposes  under  a  statute  of  the  state,  and  it  is  possessed  of  prop- 
erty and  funds  in  which  the  relator  has  an  interest,  and  the  law  pro- 
tects that  interest,  and  he  cannot  be  deprived  of  his  rights  by  an  unau- 
thorized by-law,  though  he  may  have  assented  to  it."  So  here  the  by- 
laws are  unauthorized  which  restrict  the  untrammeled  exercise  of  the 
right  of  franchise.  It  follows  that  the  defendants  did  not  become  the 
body  corporate  in  full  control  of  its  property,  and  the  plaintiffs  have 
never  ceased  to  be  members  of  the  corporation 

It  is  urged  by  the  defendants  that  the  plaintiffs  should  have  brought 
mandamus  for  reinstatement,  and  that  equity  has  no  jurisdiction. 
When  a  member  has  been  improperly  expelled  from  a  corporation, 
mandamus  is  the  appropriate  form  of  action  by  which  to  obtain  rein- 
statement. Matter  of  Haebler  v.  New  York  Prod.  Exch.,  149  N.  Y. 
414,  44  N.  E.  87 ;  People  ex  rel.  Johnson  v.  New  York  Prod.  Exch., 
149  N.  Y.  401,  44  N.  E.  84 ;  Weidenfeld  v.  Keppler,  84  App.  Div.  235, 
238,  82  N.  Y.  Supp.  634,  affirmed  176  N.  Y.  562,  68  N.  E.  1125.  But 
in  this  case  the  plaintiffs  have  never  been  expelled.  And  where  the 
defendants  interfere  with  the  plaintiffs  in  the  exercise  of  their  rights 
as  members  and  officers  of  the  corporation,  exclude  them  from  the 
rooms,  prevent  their  attending  meetings  and  voting,  assume  control 
of  the  corporation  and  divert  its  property,  a  suit  in  eqiiity  will  lie. 
Fay  V.  Supreme  Tent,  38  Misc.  Rep.  427,  77  N.  Y.  Supp.  994.  In 
such  case  an  action  for  damages  against  the  individual  defendants,  or 
a  mere  direction  to  recognize  the  plaintiffs  as  members,  would  not  re- 
store them  to  the  full  enjoyment  of  their  rights,  and  the  Supreme 
Court  will  exercise  its  equitable  powers,  and  enjoin  the  defendants,  de- 
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clare  their  unauthorized  acts  void,  compel  the  orderly  and  prescribed 
administration  of  the  corporate  affairs,  and  prevent  the  diversion  of 
the  funds  and  property  of  the  corporation  to  any  other  purpose  than 
that  for  which  the  corporation  was  organized.  In  a  suit  for  equitable 
relief  the  court  will  bring  its  relief  down  to  the  time  of  the  trial,  and 
thus  make  an  end  of  the  litigation.  Kilbourne  v.  Supervisors,  137  N. 
Y.  170, 178,  33  N.  E.  169.  Jt  appearing  that  no  duly  authorized  meet- 
ing of  the  corporation  has  been  held  since  September  29,  1902,  all 
subsequent  proceedings  are  void.  Judgment  may  be  entered  accord- 
ingly. 
Judgment  accordingly. 


(44  Misc.  Rep.  337.) 

In  re  DAVID'S   BSTATH 

(Surrogate's  Court,  New  York  C!omity.    July,  1004.) 

1.  BxBOUTOA— Debt  Due  Estate. 

Under  Code  Civ.  Proc.  §  2714,  an  executor  Is  chargeable  with  any  debt 
which  the  testator  has  against  him,  and  is  liable  for  the  same  as  so 
much  money  in  his  hands  at  the  time. 

2.  Same— Enfobciement. 

Under  Code  Civ.  Proa  S  2566,  where  a  decree  has  charged  the  executor 
with  a  debt  due  the  estate,  his  failure  to  comply  with  the  decree  is 
punishable  with  fine  and  imprisonment 

In  the  matter  of  the  estate  of  Adelaide  David,  deceased.  Applica- 
tion to  punish  the  executor  for  contempt. 

J.  Sabine  Smith,  for  petitioner. 
Dulon  &  Roe,  for  executor. 

THOMAS,  S.  An  executor  is  properly  chargeable  with  any  just 
debt  which  tfie  testator  had  against  him,  and  he  is  liable  for  the  same  as 
for  so  much  money  in  his  hands  at  the  time  the  debt  or  demand  becomes 
due,  and  he  must  apply  and  distribute  the  same  in  the  payment  of  debts 
and  legacies,  and  among  the  next  of  Idn,  as  part  of  the  personal  prop- 
erty of  the  deceased.  Code  Civ.  Proc.  §  2714.  This  liability  of  the  in- 
debted executor  is  not  for  all  purposes  the  same  as  if  he  had  actually 
received  so  much  money,  and  if  he  was  at  all  times,  from  and  after 
the  time  when  he  qualified  as  executor,  insolvent,  and  unable  to  pay  the 
debt.  He  cannot  be  punished  as  for  contempt  for  his  refusal  to  pay  and 
distribute  such  sum  of  money  because  of  such  insolvency.  Baucus  v. 
Stover,  89  N.  Y.  1 ;  Matter  of  Ockershausen,  69  Hun,  200,  13  N.  Y. 
Supp.  396 ;  Joel  v.  Ritterman,  6  Redf.  Sur.  136.  In  such  a  case — that 
is,  where  total  insolvency  existed  during  all  of  the  time  while  he  was 
an  executor — ^no  recovery  can  be  had  against  his  sureties  for  his  failure 
to  apply  the  amount  of  his  debt  as  directed  by  the  decree.  Baucus  v. 
Barr,  46  Hun,  682,  affirmed  107  N.  Y.  624,  13  N.  E.  939.  The  prin- 
ciple of  these  decisions  is  that  an  executor  is  not  required  to  be  solvent ; 
that  it  is  sufficient  if  he  shall  be  honest  and  diligent,  and  that  the  debt 
due  from  him  to  the  estate  of  his  testator  is  to  be  treated  as  an  asset, 

f  1.  See  Executors  and  Administrators,  vol.  22,  Cent  Dig.  U  902,  893. 
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the  value  of  which  is  to  be  measured,  like  any  similar  asset,  by  its 
collectibility.  Therefore,  where  it  appeared  that  an  executor  was 
insolvent  when  appointed,  but  afterwards  became,  and  for  a  time 
continued  to  be,  solvent,  it  was  determined  that  he  was  properly 
chargeable  with  the  amount  of  his  debt  to  the  testator  as  an  asset  in 
his  hands  to  be  distributed,  and  that  his  sureties  were  liable  for  his 
default  Keegan  v.  Smith,  60  App.  Div.  168,  70  N.  Y.  Supp.  260, 
affirmed  172  N.  Y.  624,  65  N.  E.  1118.  In  the  present  case  it  was 
shown  that  the  executor  was  for  years,  and  up  to  and  after  the  time 
of  his  filing  the  account,  solvent,  and  fully  able  to  pay  the  debt  owing 
by  him  to  the  testatrix,  and  if  it  was  not  paid  by  him  as  an  individual 
to  himself  as  an  executor,  it  was  because  he  violated  a  plain  duty. 
If  the  debt  had  been  due  from  a  solvent  stranger,  and  he,  with  knowl- 
edge of  the  facts,  had  omitted  to  take  any  steps  for  its  collection,  and 
a  loss  had  resulted,  he  would  have  been  chargeable  with  its  amount 
because  of  his  violation  of  duty,  on  well-recognized  principles.  The 
question  as  to  whether  he  should  be  charged  with  his  debt  as  a  worth- 
less asset  or  at  its  full  amount  was  raised  before  the  making  of  the 
decree  upon  ^is  accounting,  and  was  disposed  of  after  full  hearing  and 
argument,  and  the  decree  thus  made  is,  until  revoked,  "conclusive  evi- 
dence that  there  are  sufficient  assets  in  his  hands  to  satisfy  the  sura 
which  the  decree  directs  him  to  pay."  Code  Civ.  Proc.  §  2552.  The 
power  of  the  surrogate  to  inflict  a  fine,  and  punish  the  executor  by 
imprisonment  for  a  contempt  for  his  disobedience  of  the  decree  is  fully 
estabHshed.  Code  Civ.  Proc.  §  2555';  Matter  of  Snyder,  34  Hun,  302, 
affirmed  103  N.  Y.  178,  8  N.  E.  479;  Matter  of  Holmes,  79  App.  Div. 
267,  79  N.  Y.  Supp.  687,  affirmed  176  N.  Y.  604,  68  N.  E.  1118.  The 
remedy  was  invoked  and  approved  in  a  case  where  an  executor  trans- 
ferred a  specific  legacy  made  to  him,  to  the  prejudice  of  creditors. 
Matter  of  Pye,  18  App.  Div.  306,  46  N.  Y.  Supp.  350,  affirmed  154  N. 
Y.  773, 49  N.  E.  1103.  It  is  true  that  the  surrogate  may,  in  a  proper  case, 
refuse  to  award  this  remedy  (Matter  of  Battle,  5  Dem.  Sur.  447),  and 
that  it  should  not  be  used  for  mere  purposes  of  oppression,  contrary 
to  the  spirit  of  our  laws  on  the  subject  of  imprisonment  for  debt ;  but  I 
find  nothing  in  the  facts  which  would  make  leniency  permissible.  The 
entire  procedure  of  the  executor  suggests  a  long-continued  and  willful 
purpose  to  defraud  his  brother,  and  he  has  put  at  least  a  part  of  the 
property  which  should  have  been  used  to  satisfy  the  claims  upon  him 
due  to  the  estate  of  his  mother  into  the  hands  of  his  wife. 

The  application  to  punish  for  contempt  is  granted. 

Application  granted. 
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PEOPLE  ez  rel.  McGUIRE  ▼.  MONROE  et  aL 
(Supreme  Court,  Appellate  Division,  Second  Department.    October  11,  1904.) 

1.  (Dbbtiobabi—Retubn— Admissions. 

Under  Code  Civ.  Proc.  S  2138,  providing  that  the  hearing  of  a  writ  of 
certiorari  must  be  on  the  writ  and  return  and  the  papers  on  which  the 
writ  was  granted,  facts  alleged  in  the  petition  for  the  writ  must  be 
treated  as  admitted  where  the  return  is  silent  with  regard  thereto. 

2.  Same— MuNiciPAi*  Cobpoeations—Ofpicebs— Charged— Review. 

Where  a  petition  for  certiorari  to  review  an  officer's  dismissal  from  a 
municipal  position  alleged  that  the  determination  of  the  deputy  commis- 
sioner that  relator  was  guilty  was  not  his  free  and  honest  determination, 
but  was  Induced  by  threats  by  the  person  preferring  the  charges,  and 
that  at  the  close  of  the  hearing  the  commissioner  examined  the  evidence, 
and  told  the  deputy  and  the  prosecutor  that  the  charges  were  frivolous 
and  ridiculous,  and  that  relator  must  not  be  removed,  whereupon  prose- 
cutor threatened  to  resign  unless  relator  was  found  guilty  and  removed, 
and  that  relator's  determination  of  guilt  was  then  decided  on  under  such 
threat,  which  allegation  was  not  denied  by  the  return,  the  determination 
should  be  annulled. 

Certiorari  by  the  people,  on  the  relation  of  William  R.  McGuire, 
against  Robert  Grier  Monroe,  as  commissioner  of  water  supply,  gas 
and  electricity  of  the  city  of  New  York,  and  Robert  Van  Inderstine,  as 
deputy  commissioner  for  the  borough  of  Brooklyn,  to  review  the  deter- 
mination of  the  deputy  commissioner  dismissing  relator  from  his  posi- 
tion as  financial  clerk.     Determination  annulled. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

Sanders  Shanks,  for  relator. 

Edward  H.  Wilson  Qames  D.  Bell,  on  the  brief),  for  respondents. 

HIRSCHBERG,  P.  J.  It  may  be  that  no  one  of  the  charges  or  spec- 
ifications of  which  the  relator  has  been  found  guilty  would  be  regard- 
ed by  itself  as  sufficient  to  justify  his  dismissal  from  service  in  the  de- 
partment But,  taken  as  a  whole,  and  involving  as  they  do,  if  true, 
both  incompetency  and  insubordination,  we  might  not  feel  at  liberty 
to  reverse  the  decision  upon  the  facts,  even  if  upon  those  facts  we  would 
probably  have  reached  a  different  conclusion.  It  is  sufficient  to  support 
the  finding  and  sentence  that  the  conviction  is  based  upon  proof  which 
is  adequate  to  support  the  result,  which  is  free  from  material  legal 
error,  and  which  cannot  be  fairly  said  not  to  preponderate  in  accordance 
with  the  conclusion  reached.  But  the  petition  upon  which  the  proceed- 
ings were  instituted  contains  material  allegations  of  fact,  which,  if  we 
are  required  to  regard  them  as  true,  destroy  the  value  of  the  decision 
by  impairing  its  good  faith  and  integrity,  and  necessarily  compel  the 
annulment  of  the  determination. 

It  is  alleged  in  the  petition,  and  not  denied  by  the  return,  either  ex- 
pressly or  impliedly,  that  the  determination  made  by  the  respondent  the 
deputy  commissioner,  to  the  effect  that  the  relator  was  guilty  of  the 
charges  ix^  question,  was  not  his  free  and  honest  determination,  but  was 
induced  and  procured  by  threats  made  by  the  water  registrar,  by  whom 
the  charges  had  been  preferred,  and  by  whom  evidence  was  given 
89N.Y.S.— 59 
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against  the  relator  upon  the  trial ;  that  upon  the  close  of  the  hearing  the 
respondent  the  commissioner  examined  the  evidence  and  told  the  deputy 
and  the  registrar  that  the  charges  were  frivolous  and  ridiculous,  and  that 
the  relator  must  not  be  removed;  that  the  registrar  thereupon  began 
an  argument  in  favor  of  a  finding  of  guilt,  and  finally  said  that  he  would 
resign  his  position  unless  the  relator  was  found  guilty  and  removed: 
and  that  the  determination  of  guilt  was  then  decided  upon  under  the 
influence  of  the  threat  of  resignation  so  made  by  the  author  of  the 
charges. 

The  main  question  of  law  argued  before  us  relates  to  the  effect  to 
be  given  to  these  allegations  of  fact.  It  is  not  doubted  that  at  common 
law  the  return  was  conclusive  as  to  the  facts,  and  that  the  court  was  not 
permitted  to  go  beyond  it  By  section  2138  of  the  Code  of  Civil  Pro- 
cedure, however,  it  is  now  expressly  provided  that  the  hearing  of  the 
certiorari  must  be  "upon  the  writ  and  return  and  the  papers  upon  which 
the  writ  was  granted."  The  language  of  this  section  received  judi- 
cial construction  in  the  case  of  People  ex  rel.  Miller  v.  Wurster,  149 
N.  Y.  549,  44  N.  E.  298,  and  it  was  held  that  such  language  does  not 
mean  that  the  court  is  at  liberty  to  look  beyond  the  return,  and  consider 
the  facts  stated  in  the  petition  and  accompanying  papers,  unless  the 
return  is  an  admission  of  those  facts,  or  the  equivalent  of  an  admisaon. 
The  learned  counsel  for  the  respondents  argue  that  the  inference  to  be 
deduced  from  that  case  is  not  that  a  failure  to  deny  in  the  return  material 
allegations  of  fact  contained  in  the  petition  is  to  be  regarded  as  the 
equivalent  of  an  admission  of  such  facts,  and  contend  that,  in  order  to 
justify  the  inference  of  an  admission,  the  return  must  contain  specific 
allegations  which  may  fairly  be  construed  as  intending,  or  at  least  in- 
volving, the  admission.  In  the  recent  case  of  People  ex  rel.  Village  of 
Brockport  v.  Sutphin,  166  N.  Y.  163,  69  N.  E.  770,  the  Court  of  Ap- 
peals had  occasion  to  consider  the  force  of  the  decision  and  language 
employed  in  the  opinion  in  the  case  of  People  ex  rel.  Miller  v.  Wurster, 
supra,  and  held  that,  while  the  statements  in  the  return  to  a  writ  of 
certiorari  import  absolute  verity,  when  it  is  silent  as  to  material  allega- 
tions of  fact  contained  in  the  petition  the  presumption  is  that  the  officers 
making  the  return  intended  to  admit  those  allegations.  Referring  to 
section  2138  of  the  Code  of  Civil  Procedure  the  court  said  (page  170, 
1G6  N.  Y.,  and  page  772,  59  N.  E.) : 

"This  section  was  further  considered  In  People  ex  rel.  Miller  ▼.  Wurster,  149 
N.  Y.  549,  554,  44  N.  B.  298.  where  we  said :  *It  does  not  mean  that  the  court 
is  at  liberty  to  look  beyond  the  return,  and  to  consider  the  facts  stated  in  the 
petition  and  accompanying  papers,  unless  the  return  made  by  the  resiwndent 
should  be  an  admission  of  those  facts  or  the  equivalent  of  an  admission.'  Id 
that  case  it  was  held  that  *the  return  was,  In  effect,  a  denial  of  the  allegaticuis 
of  the  relator's  petition,'  and  hence  that  those  allegations  could  not  be  cdd- 
sidered.  In  other  words,  all  allegations  of  the  petition  which  are  denied  ex- 
ju-ossly  or  impliedly  cannot  be  made  the  basis  of  judicial  action,  but  such  al- 
legations as  are  not  denied,  even  Indirectly,  are  to  be  regarded  as  admitted- 
AYhile  the  statements  in  the  return  Import  absolute  verity,  when  it  is  silent 
as  to  material  allegations  of  fact  contained  in  the  petition  the  presumption  is 
that  the  officers  making  the  return  Intended  to  admit  those  allegations:  bat 
this  presumption  does  not  extend  to  conclusions  of  law  which  are  not  admitted, 
even  if  not  denied.  This  construction  avoids  motions  to  amend  the  return,  and 
appeals  both  to  the  conscience  and  the  pocket  of  the  officer  making  the  return, 
for  it  obliges  him  to  truthfully  meet  the  case  made  by  the  petition,  or  to  rest 
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under  the  imputation  and  become  subject  to  the  penalty  of  making  a  false  re- 
turn.   Beardfllee  v.  Dolge,  143  N.  Y.  160,  38  N.  B.  205,  42  Am.  St.  Rep.  707." 

It  follows  that  the  determination  herein  should  be  annulled,  and  the 
relator  restored  to  his  position. 

Determination  annulled,  with  costs,  and  relator  restored  to  his  position. 
A.U  concur. 


(44  Misc.  Rep.  282.)   ^,i, 

SCHEaj;(CQPrADT  RY.  OO.  ▼.  UNITED  TRAC5TI0N  CO. 

(Supreme  Court,  "Special  Term,  Montgomery  County.    July,  1904.) 

1.  Injunction— Stkek:Raii.wat8~Use  of  Tbaok. 

A  surface  rail Vay  company  operating  in  A.  and  a  similar  railway  com- 
pany operating '^t^een  S.  and  A.  entered  into  an  agreement  giving  the 
latter  road  the  rfght^to  run  its  cars  over  the  tracks  of  the  former  in  A.,  the 
cars  not  to  be  of  such  excessive  size  or  run  at  such  excessive  speed  as  to 
endanger  the  property  of  the  former  company.  It  was  further  agreed  that, 
until  another  type  of  cars  were  agreed  upon,  cars  48  feet  over  all,  and  not 
exceeding  25  tons  when  loaded,  could  be  used.  The  A.  Railway  Ck)mpany 
objected  to  certain  cars  which  had  been  run  for  some  time  without  ac- 
cident or  inJuiT,  and  used  physical  force  to  prevent  the  S.  Railway 
Company  from  running  the  cars  over  the  A.  tracks.  Held  that,  in  view 
of  the  rights  of  the  public  to  travel  over  the  S.  Railway  and  over  the 
tracks  of  the  A.  Railway  Company,  and  of  the  insignificance  of  the  mat- 
ters in  dispute,  the  A.  Company  would  be  restrained  from  further  inter- 
ference, and  inust  seek  any  relief  desired  in  the  courts. 

Action  by  the  Schenectady  Railway  Company  against  the  United 
Traction  Company.  Motion  to  continue  an  injunction  pendente  lite. 
Granted. 

James  O.  Carr  (Louis  E.  Carr,  of  counsel),  for  the  motion. 
Patrick  C.  Dugan  (Edgar  L.  Fursman,  of  counsel),  opposed. 

SPENCER,  J.  The  parties  to  this  action  are  street  surface  rail- 
road corporations  engaged  in  transporting  persons  and  merchandise 
over  and  'along  public  thoroughfares  by  virtue  of  exclusive  franchises 
granted  to  them  by  municipalities.  As  common  carriers,  their  duty 
is  to  transport  over  their  roads  all  persons  and  merchandise  that  may 
demand  transportation,  and  to  use  reasonable  diligence  in  furnishing 
adequate  means  and  facilities  for  that  purpose.  The  time  was  when  any 
neglect  to  perform  these  duties,  or  any  interference  by  others  therewith, 
was  of  small  importance;  but  under  the  present  conditions  of  life 
their  prompt  and  efficient  performance  has  become  a  public  necessity, 
and  any  interference  therewith,  even  for  an  hour,  is  the  occasion  of  loss 
and  discomfort  to  multitudes  of  people.  In  such  instances,  where  the 
performance  of  these  duties  may  intrench  upon  private  rights,  the 
latter  must  wait  upon  public  necessity,  and  seek  protection  by  means 
•which  will  not  create  greater  mischiefs  than  those  sought  to  be  cured. 

The  present  contention  of  these  parties  grows  out  of  an  agreement 
entered  into  between  them  on  the  26th  day  of  June,  1901,  whereby, 
among  other  things,  the  plaintiff,  for  a  valuable  consideration;  acquired 
from  the  defendant  the  right  to  nm  its  cars  over  certain  tracks  of  the 
defendant  in  the  city  of  Albany.    The  operation  of  said  cars  by  the 
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plaintiff  is  under  the  contract,  subject  to  certain  terms  and  conditions, 
among  which  are  the  following : 

'The  RaUway  Company  [plalntilT]  shall  not  use  or  operate  any  car  or  can 
of  such  excessive  weight  either  with  or  without  loads,  or  at  such  unusual  or 
excessive  rates  of  speed,  or  in  any  other  improper  manner,  so  as  to  unneces- 
sarily destroy  or  impair,  or  unreasonably  wear  the  tracks,  curves,  turnouts, 
switches,  bridges,  track  structures  or  other  property  of  said  party  of  the  first 
part  [defendant],  or  so  as  to  make  the  maintenance  of  the  track  of  the  United 
Company  [defendant]  unusually  difficult  or  expensive.  Until  another  type  of 
car  may  be  agreed  upon  between  the  parties  hereto,  the  Railway  Company 
[plaintiff]  may  operate  cars  forty-eight  feet  over  all,  with  four  motor  equip- 
ments, air  brake  and  track  brake  equipments,  eta,  said  cars  to  weigh  not  to 
exceed  twenty-five  tons  when  loaded." 

In  pursuance  of  this  agreement,  the  plaintiff,  in  September,  1901, 
commenced  the  operation  of  its  cars  upon  the  defendant's  tracks,  and 
continued  the  same,  from  day  to  day,  until  some  time  in  May,  1904, 
when  the  defendant  gave  notice  to  the  plaintiff  that  it  was  operating 
certain  cars  which  did  not  comply  with  the  provisions  of  the  contract, 
and  forbade  any  further  operation  of  such  cars.  The  plaintiff  claimed 
that  all  the  cars  then  being  operated  by  it  were  reasonably  within  the 
terms  and  conditions  of  the  contract,  and  had  been  accepted  and  ap- 
proved by  the  defendant  and  operated  with  its  knowledge  and  consent, 
and  claimed  the  right  to.  so  operate  them  under  tfie  provisions  of  the 
contract.  Thereupon  the  defendant  placed  obstructions  upon  its  tracks,  . 
and  by  physical  means  prevented  the  plaintiff  from  operating  certain  of  ■ 
its  cars  thereon,  and  threatened  to  continue  such  obstructions  and  in-  ( 

terferences.    The  plaintiff  now  brings  this  action  praying  for  an  in- 
junction restraining  the  defendant  from  further  interfering  in  the  ma-         '' 
ner  aforesaid  with  the  operation  of  its  cars  upon  the  defendant's  tracks.  j 

A  preliminary  injunction  having  been  granted,  the  present  motion  is 
to  continue  such  injunction  pending  the  action. 

The  defendant  denies  the  right  of  the  plaintiff  to  maintain  the 
action  on  the  ground  that  the  allegations  of  the  complaint  do  not 
constitute  a  cause  of  action.  I  think,  however,  that  the  principle  in- 
voked by  the  plaintiff  has  been  too  often  employed  to  sustaih  actions  for 
injunctions  to  be  any  longer  open  to  question.  Both  parties,  being 
corporations  of  a  quasi  public  character,  engaged  in  a  business  in  whidi 
the  public  have  an  interest,  and  in  which  they  necessarily  employ  pub- 
lic franchises,  are  prohibited  from  making  contracts  which  are  incon- 
sistent with  the  purposes  for  which  they  were  organized  and  in  contra- 
vention of  their  duties.  Therefore  the  contract  in  question,  having 
especial  reference  to  their  duties  to  the  public  and  in  the  use  of  public 
franchises,  must  not  be  construed  so  as  to  defeat  the  purpose  for  which 
it  was  intended,  but  so  as  to  accomplish  the  public  service  which  it  was 
intended  to  subserve.    The  defendant,  being  in  the  enjoyment  of  and  \ 

charged  with  the  execution  of  a  public  franchise  in  running  public 
conveyances  upon  the  streets  of  the  dty  of  Albany,  may  be  held  re- 
sponsible for  a  reasonable  and  proper  use  thereof  by  itself  and  others 
under  contract  with  it;  and  the  terms  and  conditions  whereby  it  has 
sought  to  reserve  to  itself  such  control  are  clearly  within  its  rights  and 
duties  in  that  regard.  But  the  defendant  having  granted  to  the  plain- 
tiff the  right  to  operate  cars  over  its  tracks,  the  prompt,  regular^  and 
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efficient  operation  thereof  becomes  as  much  a  matter  of  public  concern 
as  the  similar  operation  of  the  defendant's  cars;  and  any  stipulation 
between  the  parties  that  provides  for  or  results  in  a  prevention  thereof 
will  be  disregarded  as  inconsistent  with  the  performance  of  their  pub- 
lic duties  and  against  public  policy.  In  this  regard  they  have  not  the 
large  liberty  which  private  individuals  possess  in  regard  to  their  per- 
sonal concerns  and  property,  but  as  quasi  public  corporations  are  held 
strictly  to  the  performance  of  their  public  duties  irrespective  of  their 
mutual  covenants  with  one  another. 

It  is  clear  from  the  contract  that  the  control  which  the  defendant  re- 
tained in  respect  to  the  character  and  operation  of  the  plaintiff's  cars 
was  that  the  plaintiff  should  not  operate  cars  of  such  excessive  weight 
and  size,  or  propel  them  at  such  excessive  rates  of  speed,  as  would  en- 
danger the  defendant's  property,  and  subject  it  to  unusual  difficulty 
or  expense.  The  changing  conditions  in  the  methods  of  transporting 
passengers  and  merchandise  were  clearly  in  the  minds  of  the  parties, 
and  while  the  defendant  may  in  the  first  instance  have  the  right  to  insist 
that  the  plaintiff  shall  not  operate  cars  exceeding  the  length  and  weight 
specifically  mentioned  in  the  contract,  it  nevertheless,  having  covenanted 
to  agjee  to  the  use  of  cars  of  other  lengths  and  weights,  may  not 
arbitrarily  or  unreasonably  refuse  its  consent  to  the  operation  of  such 
other  cars.  It  must  exercise  its  rights  within  reason  as  indicated  by 
the  circumstances  and  the  necessities  of  the  situation,  and  so  as  not  to 
endanger  the  public  service. 

Upon  the  argument  the  defendant  contended  that  some  of  the  cars 
operated  by  the  plaintiff  were  of  such  width  as  to  interfere  with  the 
passage  of  cars  upon  adjoining  tracks  and  of  such  weight  as  to  cause 
damage  to  the  contents  of  houses  situated  along  the  streets.  I  have 
searched  in  vain  to  find  anything  in  the  papers  submitted  that  in  any 
way  justifies  these  claims.  It  appears  that  the  cars  referred  to  have 
been  in  operation  for  a  considerable  period,  and  not  a  single  instance 
of  accident  or  injury  resulting  from  liieir  use  has  been  brought  to  the 
attention  of  the  court.  Had  such  an  incident  happened,  the  defendant 
would  no  doubt  have  made  the  same  known,  and  not  depended,  as  it 
has,  upon  general  and  indefinite  allegations  in  that  regard.  Further- 
more, the  cars  being  in  daily  use  by  the  public,  the  court  may,  I  think, 
take  judicial  notice  that  their  use  is  not  accompanied  by  such  hazards 
as  the  defendant  contends.  The  right  of  the  plaintiff  to  operate  cars 
over  the  defendant's  tracks  is  conceded  by  the  defendant,  but  it  claims 
the  right  to  decide  as  to  those  which  plaintiff  may  run  and  those  which  it 
may  not,  and  as  to  the  latter  it  claims  the  right  to  employ  force  to  pre- 
vent tiieir  operation.  It  is  difficult,  however,  to  conceive  how  the 
operation  of  one  type  of  car  may  be  legal  while  the  operation  of  a 
slightly  different  type  by  the  same  party  is  illegal. 

I  am  of  the  opinion  that  the  defendant  has  no  right  to  prevent  by 
physical  force  the  operation  of  plaintiff's  cars  over  its  tracks.  Defend- 
ant's occupation  of  the  streets  of  Albany  is  not  the  same  as  that  of  the 
owner  of  private  property.  It  may  no  doubt,  in  some  instances,  em- 
ploy force  to  resist  or  prevent  trespasses  or  other  illegal  interjferences 
with  its  cars ;  but  it  has  no  such  possession  or  control  over  the  streets 
of  the  city  or  its  tracks  laid  therein  that  it  may  employ  physical  force 
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to  prevent  others  from  passing  over  the  same,  or  to  forcibly  remove 
them  therefrom.  It  has  neither  duty  nor  right  in  that  regard.  It  may 
not  treat  such  persons  as  trespassers  upon  its  property,  and  employ 
physical  force  in  the  enforcement  of  its  rights. 

In  this  connection  it  will  not  be  out  of  place  to  say  that  it  is  a  matter 
of  current  history  that  public  corporations  in  the  employment  of  pub- 
lic franchises  have  recently  been  subjected  to  great  loss,  and  the  public 
to  irreparable  injury,  from  acts  of  violence  done  by  ignorant  and  mis- 
guided men  under  the  pretext  that  such  corporations  were  in  some  way 
violating  their  duties,  or  committing  breaches  of  contracts  or  other 
obligations.  In  such  instances  the  courts  have  not  been  slow,  or  the 
executive  of  the  state  backward,  in  condemning  and  punishing  the 
perpetrators  of  such  acts  of  violence.  The  defendant  is  among  the  last 
that  should  invoke  the  methods  of  the  mob  in  attempting  the  enforce- 
ment of  its  rights. 

I  do  not  deem  it  necessary  on  this  motion  to  decide  whether  certain 
cars  operated  by  the  plaintiff  and  objected  to  by  the  defendant  are  or 
are  not  strictly  within  the  terms  of  the  agreement,  or  whether  the  use 
and  service  thereof  has  been  consented  to  by  the  defendant.  The  mo- 
tion to  continue  the  injunction  is  granted  upon  the  view  that  the  de- 
fendant has  not  the  right  to  decide  for  itself  the  questions  involved  in 
this  controversy,  and  to  enforce  compliance  therewith  by  physical  force ; 
that  it  should  have  resorted  to  the  courts  for  the  protection  of  its  rights 
and  the  justification  of  its  claims. 

I  have  not  been  referred  to  any  authority  that  is  directly  in  point 
and  clearly  supporting  the  positions  here  taken,  and  I  have,  therefore, 
made  the  decision  to  rest  upon  general  principles  which  I  believe  to  be 
matters  of  common  acceptance  among  law-abiding  persons.  The  fol- 
lowing, however,  are  a  few  of  the  authorities  that  have  led  me  to 
the  conclusions  to  which  I  have  arrived :  Atlantic  &  Pacific  Telegraph 
Co.  V.  Baltimore  &  Ohio  R.  R.  Co.,  46  N.  Y.  Super.  Ct  377 ;  Sickles 
v.  Manhattan  Gas-Light  Co.,  64  How.  Prac.  33 ;  Electric  Construction 
Co.  V.  Heffeman  (Sup.)  12  N.  Y.  Supp.  336;  McEntee  v.  Kingston 
Water  Co.,  165  N.  Y.  27,  58  N.  E.  785 ;  Davis  Machine  Co.  v.  Robin- 
son, 41  Misc.  Rep.  329,  84  N.  Y.  Supp.  837. 

Let  an  order  he  entered  continuing  the  injunction  during  the  action, 
with  costs  to  abide  the  event. 

Ordered  accordingly. 


(97  App.  Dlv.  233.) 

NATIONAL  FIRE  INS.  CO.  ▼.  SULLARD. 

(Supreme  Oourt,  Appellate  Division,  Second  Department.    September  29, 1904.) 

1.  Insurance— Aqenot—Bxpibatton  Register— Pbopeety  Rights. 

The  expiration  register  kept  by  a  fire  insurance  agent  giving  the  names 
of  the  insurers  with  which  policies  were  placed  and  the  name  and  resi- 
dence of  the  insured,  term  and  date  of  expiration  of  the  term,  and  other 
collateral  memoranda,  is  his  own  property,  and  hence  an  insurer  from 
whom  he  has  had  the  appointment  as  agent  cannot,  on  severing  relations 
and  a  sale  of  the  agent's  business,  control  or  limit  the  use  of  the  register 
by  the  agent's  vendee  in  soliciting  business  from  its  policy  holders,  so  long 
as  the  vendee  does  not  use  for  the  purpose  Information  gathered  exclu- 
sively from  the  insurer's  property. 
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2.  Saicb— Agency  Business— Sale. 

The  business  of  an  Insurance  agent  who  represents  several  companies, 
and  whose  customers  or  so-called  clients  leave  the  matter  of  the  selec- 
tion of  the  company  entirely  to  the  agent,  is  vendible. 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  the  National  Fire  Insurance  Company  against  Benjamin 
E.  Sullard  to  have  certain  daily  reports  and  other  printed  memoranda 
which  had  been  delivered  by  a  former  agent  of  plaintiff  to  the  defendant 
adjudged  the  property  of  the  plaintiff,  and  for  an  injunction  restraining 
defendant  from  parting  with  possession  thereof.  From  an  interlocutory 
judgment  for  plaintiff,  defendant  appeals.     Modified. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

John  F.  Brennan  (Hull  Greenfield,  on  the  brief),  for  appellant 
Ralph  E.  Prime,  for  respondent. 

HOOKER,  J.    In  or  about  the  month  of  August,  1900,  Albert  K. 
Shipman  was  appointed  the  local  agent  of  the  plaintiff,  the  National 
Fire  Insurance  Company,  at  Yonkers,  N.  Y.,  and  from  that  time  until 
July,  1903,  was  engaged  in  the  business  of  writing  policies  of  fire  in- 
surance in  that  city  for  persons  whom  he  solicited,  or  who  solicited 
him  in  that  behalf.    During  that  time  he  was  also  the  agent  of  other 
fire  insurance  companies.     At  the  time  of  his  appointment  by  the  plain-    . 
tiff  he  received  from  it  certain  written  "instructions  to  agents,"  in  which 
notice  was  given  him  that  he  would  be  required  to  enter  the  exact  copy 
of  the  written  portion  of  every  policy  in  the  "policy  register,"  together 
with  the  indorsements  upon  such  policies,  rates  of  premium,  and  other 
matters  in  connection  with  the  business.     He  was  also  instructed  that 
all  business  done  for  the  plaintiff  must  be  reported  to  the  home  office 
of  the  company  at  Hartford  on  the  day  of  the  transaction,  and  that  re- 
ports of  policies,  assignments,  transfers,  and  the  like  should  be  placed 
upon  the  blanks  furnished  by  the  plaintiff  for  that  purpose.    These 
blanks  are  known  as  "daily  report  blanks."    Although  supplied  with  the 
policy  register,  Shipman  did  not  undertake  to  use  it.     Soon  after  his 
appointment  he  was  visited  by  the  special  agent  of  the  plaintiff,  and 
by  him  given  permission  to  keep  a  duplicate  of  the  daily  reports  sent 
in  to  the  head  office  upon  the  daily  report  blanks,  in  the  place  and  stead 
of  the  policy  register.     It  appears  that  the  details  of  the  policies  written 
were  set  forth  more  at  large  upon  the  daily  report  blanks  than  would 
have  been  the  case  in  the  policy  register.     These  duplicate  daily  re- 
ports he  kept  in  permanent  form  in  a  "daily  report  case,"  and  they 
appear  to  have  served  the  purpose  of  a  policy  register  completely. 
When  Shipman  went  into  the  business  of  writing  fire  insurance  he 
acquired  this  business  from  the  defendant,  who  had  been  a  fire  insur- 
ance agent  in  the  same  office  prior  to  the  month  of  August,  1900, 
and  from  him  Shipman  got,  in  connection  with  the  papers  and  the  busi- 
ness transferred  to  him,  a  blank  book  known  as  an  "expiration  regis- 
ter."    This  book  had  been  supplied  to  the  defendant  some  time  prior 
to  the  year  1900  by  a  fire  insurance  company  other  than  the  plaintiff. 
It  contained  260  pages,  ruled  in  columns  for  convenience  of  entering 
therein  all  particulars  of  policies  of  fire  insurance,  had  separate  and^^  ^ 
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appropriate  columns  for  the  policy  number,  the  name  of  the  company 
with  which  the  policy  had  been  placed,  name  and  residence  of  the  in- 
sured, date  of  the  payment  of  premium,  term  and  date  of  expiration  of 
the  term,  the  amount  insured,  rate  and  amount  of  premium,  and  other 
collateral  memoranda.  Into  196  pages  of  this  book  had  been  written, 
at  the  time  of  the  trial  of  this  case,  information  such  as  has  been  men- 
tioned. Pages  112  and  196  contained  such  information  as  to  the  poli- 
cies written  by  Shipman  as  agent  for  the  plaintiff,  and  also  as  agent 
for  other  fire  insurance  companies.  Information  as  to  policies  of  the 
several  companies  was  commingled.  On  or  about  the  5th  day  of  June, 
1903,  by  an  instrument  in  writing,  Shipman,  in  consideration  of  the  sum 
of  $1,000,  assigned  and  transferred  to  the  defendant  "his  insurance  busi- 
ness and  the  good  will  thereof,  including  the  expiration  register,  the 
daily  reports,  and  the  daily  report  case  now  owned  by  the  said  Ship- 
man,  and  all  other  papers  and  documents  relating  thereto."  Shipman 
covenanted  and  agreed  that  the  premiums  of  insurance  then  in  force 
amounted  to  upwards  of  $7,000.  About  the  time  of  this  sale  the  defend- 
ant called  at  the  office  of  the  plaintiff  company  with  the  request  that  he 
be  appointed  its  local  agent  at  Yonkers.  The  plaintiff,  however,  re- 
fused to  grant  the  request,  and  demanded  from  the  defendant  the  du- 
plicate daily  reports,  which  had  been  in  the  possession  of  Shipman, 
kept  by  him  pursuant  to  the  written  instructions  he  had  received  from 
the  company,  and  all  other  property  that  belonged  to  the  plaintiff.  Up- 
on his  refusal  he  was  informed  that  the  company  would  fight  for  the 
property,  and  this  action  was  brought,  seeking  a  judgment  that  the 
daily  reports  and  other  written  or  printed  memoranda,  information, 
and  particulars  delivered  by  Shipman  to  the  defendant  be  adjudged 
to  be  the  property  of  the  plaintiff,  and  for  an  injunction  restraining 
the  defendant  from  parting  with  the  possession  thereof,  taking  copies 
thereof,  or  allowing  others  to  do  so,  or  allowing  any  person  to  in- 
spect them,  and  enjoining  him  from  soliciting,  inducing,  or  endeavor- 
ing to  induce  any  persons  named  in  the  said  papers  to  take  insurance 
with  any  other  company  than  the  plaintiff.  On  the  trial  counsel  for 
the  plaintiff  stated :  "Lest  your  honor  should  get  it  too  broad,  we  are 
asking  for  an  injunction  against  his  using  at  all  the  information  with 
reference  to  the  business  of  the  plaintiff,  which  information  he  obtains 
from  any  of  the  property  of  the  plaintiff."  The  court  then  asked,  "Ex- 
clusively, you  mean?"  to  which  plaintiff's  counsel  replied,  "Oh,  yes; 
if  he  gets  it  from  other  information,  we  cannot  complain."  The  trial 
resulted  in  an  interlocutory  judgment  for  the  plaintiff  decreeing  that  the 
plaintiff  was  the  owner  and  entitled  to  the  possession  of  the  duplicate 
daily  reports,  and  all  written,  or  partly  written  or  partly  printed, 
memoranda  .concerning  plaintiff's  business  and  policies,  of  the  expira- 
tion book,  and  of  any  copies,  records,  or  memoranda  taken  from  any 
of  such  books  or  papers.  It  further  adjudged  that  the  plaintiff  re- 
cover the  same  of  the  defendant,  and  further  adjudged  tfiat  the  de- 
fendant, his  agents,  servants,  attorneys,  and  all  other  persons  acting  or 
who  have  acted  with  his  knowledge,  be  enjoined  from  delivering  to  any 
other  person  than  the  plaintiff,  or  allowing  any  other  person  to  take 
the  books  and  papers  referred  to,  and  from  exhibiting  the  same  to  any 
person,  or  allowing  any  person  to  make  copies  thereof  or  take  any 
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memoranda  therefrom,  or  from  using,  examining,  or  consulting  them, 
or  doing  any  act  founded  upon  information  derived  therefrom,  and  en- 
joining him  from  soliciting,  inducing,  or  endeavoring  to  induce  any 
person,  partnership,  or  corporation  named  in  any  of  said  books,  reports, 
memoranda,  information,  particulars,  or  in  any  copy  of  any  thereof 
or  taken  therefrom,  to  take  insurance  with  any  other  than  the  plaintiff. 
The  interlocutory  judgment  also  made  perpetual  a  temporary  injunction 
which  had  been  granted  in  the  action. 

Prior  to  the  trial,  and  again  upon  the  trial  itself,  the  defendant  of- 
fered to  return  to  the  plaintiff  the  copies  of  the  daily  reports  which  had 
come  to  him  through  Shipman,  and  all  memoranda  or  copies  he  had 
taken  therefrom.  The  plaintiff  declined  to  settle  the  action  in  that  way, 
claiming  its  right  to  the  possession  of  the  expiration  register  and  to 
an  injunction  restraining  the  defendant  from  using  any  of  the  informa- 
tion derived  exclusively  from  those  papers  and  books,  and  upon  this 
appeal  we  do  not  understand  that  the  plaintiff  seriously  contends  that 
the  defendant  is  not  the  legal  owner  and  entitled  to  the  possession  of 
the  copies  of  the  daily  reports  which  Shipman  made  during  his  agency, 
pursuant  to  the  instructions  received  from  him  by  his  principal,  upon 
the  blanks  furnished  by  it  Our  opinion  is  that  the  plaintiff  was  not 
the  owner  of  the  expiration  register,  nor  entitled  to  its  possession,  and 
hence  not  entitled  to  enjoin  the  defendant  from  the  use  in  any  lawful 
manner  of  the  information  derived  from  the  expiration  register.  As 
to  the  balance  of  the  books,  papers,  and  memoranda,  including  the 
copies  of  the  daily  reports,  the  plaintiff  is  their  owner,  and  this  seems 
to  be  conceded ;  and  the  plaintiff  is  entitled  to  its  injunction  against  the 
defendant  restraining  him  from  using  the  information  he  obtains  ex- 
clusively from  them  in  soliciting  business  from  policy  holders  in  the 
plaintiff  company.  So  far  as  the  judgment  appealed  from  treats  of  the, 
expiration  register,  however,  it  is  wrong,  and  must  be  modified  by 
eliminating  its  directions  in  respect  to  that  book. 

The  uncontradicted  evidence  tends  to  show,  and  the  custom  is  so 
universal  that  the  court  may  take  judicial  notice  (Hutchinson  v.  Man- 
hattan Co.,  160  N.  Y.  250,  256,  44  N.  E.  775 ;  Merchants'  Nat.  Bank 
of  Whitehall  v.  Hall,  83  N.  Y.  338,  344,  38  Am.  Rep.  434 ;  Agawam 
Bank  v.  Strever,  18  N.  Y.  512 ;  Bookman  v.  N.  Y.  E.  R.  R.  Co.,  137 
N.  Y.  305,  33  N.  E.  333 ;  Frace  v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  143  N. 
Y.  182,  38  N.  E.  102 ;  Anderson  v.  Blood,  86  Hun,  244,  246,  ,247,  33 
N.  Y.  Supp.  233),  that  the  business  of  a  fire  insurance  agent,  at  least 
in  the  smaller  cities  and  towns,  is  to  represent  contemporaneously  sev- 
eral insurance  companies,  and  consists  in  soliciting  persons  to  permit 
them  to  place  insurance  for  them,  or  in  being  solicited  by  those  desirous 
of  being  insured  for  the  same  purpose.  Only  in  rare  cases  do  those 
who  seek  insurance  express  preference  for  any  one  fire  insurance  com- 
pany over  another,  or  request  that  their  insurance  be  placed  with  any 
particular  company.  The  proof  in  this  case  tends  to  show  that  for  the 
3J4  years  Shipman  was  the  agent  of  the  plaintiff  and  other  companies 
he  was  rarely,  if  ever,  requested  to  place  insurance  with  any  particular 
company,  and  exercised  his  own  judgment  in  determining  with  which 
of  the  insurance  companies  he  represented  he  would  place  the  insurance. 
The  custom  is  too  well  established,  and  the  record  in  this  case  contains 
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no  evidence  to  warrant  the  presumption  that  the  practice  of  Shipman 
or  the  similar  practice  of  other  insurance  agents  is  in  any  manner  repre- 
hensible, or  other  than  the  insurance  companies  themselves  expect  on 
the  part  of  their  agents.  Owing  to  this  practice,  it  may  be  said  the 
business  of  an  insurance  agent  who  represents  several  companies,  and 
whose  customers,  or  so-called  clients,  leave  the  matter  of  the  selection 
of  the  company  entirely  to  the  agent,  has  a  well-recognized  value,  the 
subject  of  sale,  whose  sale  is  only  to  be  defeated  by  the  refusal  of  the 
insurance  company  to  appoint  the  vendee  as  its  agent,  or  the  refusal  of 
the  customers  of  the  vendor  to  patronize  the  new  agent. 

The  only  fair  inference  in  this  case  is  that  the  expiration  book  was 
originally  manufactured  for  the-  purpose  of  enabling  fire  insurance 
agents,  for  their  own  purposes,  and  not  for  the  benefit  of  the  insurance 
companies  they  represent,  to  keep  track  of  their  customers  and  the  busi- 
ness of  those  customers  with  themselves.  It  was  given  to  this  defend- 
ant before  he  sold  out  to  Shipman  six  or  more  years  ago,  and  contained 
a  ruled  column  appropriate  for  inserting  the  name  of  the  insurance 
company  with  which  the  several  policies  of  insurance  were  placed. 
This  very  circumstance  seems  to  me  to  negative  an  intent  upon  the 
part  of  the  insurance  company  which  presented  him  with  the  book, 
and  an  intent  on  the  part  of  either  the  defendant  or  Shipman,  that  the 
register  was  to  be  kept  for  any  other  purpose  than  as  the  personal  legiti- 
mate memorandum  of  the  agent.  The  plaintiff's  special  agent  Stone 
seems  to  have  treated  the  book  in  the  same  light,  for,  although  he  knew 
of  its  existence,  and  had  seen  it  in  Shipman's  possession  while  making 
his  regvilar  calls  upon  him,  did  not  include  it  in  his  demand  for  papers 
from  the  defendant  upon  refusing  the  defendant's  offer  to  represent 
his  company.  His  evidence  clearly  indicates  that  when  visiting  Ship- 
man  in  his  regular  calls  he  attached  no  importance  to  the  expiration 
register  as  a  writing,  memorandum,  or  book  of  the  plaintiff,  or  in  any 
respect  to  plaintiff's  business,  to  which  the  plaintiff  was  not  entitled 
honestly  and  without  violation  of  his  confidential  relations  and  the  loy- 
alty an  agent  is  said  to  owe  his  principal. 

It  must  go  without  saying  that  a  grocery  clerk  may  not  lawfully 
surreptitiously  copy  the  names  of  his  employer's  customers  from  the 
latter's  books  of  account  for  use  in  soliciting  away  the  employer's  cus- 
tomers after  the  clerk  shall  have  left  the  employ;  but  nothing  is 
to  prevent  legal  title  of  such  copies  passing  to  the  clerk,  provided  the 
employer  expressly  permits  the  copies  to  be  made,  or  tacitly  allows  it, 
seeing  it  while  it  is  being  done,  and  knowing  the  purpose  which  it  is 
meant  to  serve.  The  point  that  the  respondent  makes  that  Shipman 
kept  this  expiration  register  pursuant  to  instructions  received  from  the 
plaintiff  is  not  well  taken,  for  the  reason  that  tlie  instruction  was  to 
keep  such  a  "report"  to  which  attention  had  been  called.  This  was  the 
only  record  of  plaintiff's  Shipman  was  required  to  keep.  While  he  did 
not  keep  the  record,  with  the  permission  of  the  plaintiff's  agent  he  kept 
copies  of  the  daily  reports,  and  this  fulfilled  the  purpose  of  the  record, 
and  the  inference  is  that  it  accomplished  the  purpose  even  better  than 
the  record  would  have  done.  In  preserving  these  copies  of  daily  re- 
ports Shipman  discharged  his  duty  in  that  respect  to  the  plaintiff. 

It  cannot  be  said  from  any  facts  proved  in  the  record,  and  from  the 
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customary  manner  in  which  fire  insurance  agents  conduct  their  busi- 
ness, that  such  insurance  companies  have  property  rights  in  the  re- 
newal of  the  policy  by  the  customer  after  the  expiration  of  the  term ; 
nor  did  Shipman  or  the  defendant  at  any  time  undertake  with  the  plain- 
tiff that  they  or  either  of  them  would  renew  policies  which  they  had 
written  for  the  plaintiff  in  the  same  company.  The  policy  holder  was 
free  to  renew  with  any  company  he  might  see  fit,  or  not  to  renew  his 
policy  at  all.  Shipman  procured  the  insurance  for  the  plaintiff  in  the 
first  place  from  customers  or  patrons  of  his  own.  It  is  entirely  law- 
ful for  the  defendant,  so  long  as  he  does  not  use  for  that  purpose  the 
information  gathered  exclusively  from  the  plaintiff's  property,  to  solicit 
these  customers  and  patrons  in  behalf  of  any  insurance  company  he 
might  see  fit — the  plaintiff  or  any  other — so  long  as  he  does  not  abridge 
the  enjoyment  by  the  plaintiff  of  its  beneficial  interests  in  existing 
contracts  of  insurance  by  inducing  improper  cancellations. 

The  judgment  should  be-modified  in  accordance  with  these  views, 
and,  as  modified,  affirmed.    All  concur;  BARTLETT,  J.,  in  result. 


In  re  HULL. 
{Supreme  Court,  Appellate  Division,  Third  Department    September  20,  1904.^ 

1.  BxEcuTOBS— Accounting — Subbogate'b  Court— Jubisdiction. 

Under  Code  Civ.  Proc.  $  2606,  providing  that  where  an  administrator 
dies  a  person  Interested  In  the  estate  may  require  the  executor  of  the 
administrator  to  account  for  the  acts  of  the  deceased  as  administrator,  the 
Surrogate's  Court  has  power  In  a  proceeding  to  settle  an  executor's  ac- 
counts to  determine  a  claim  against  the  estate  of  another  which  was  ad- 
ministered by  the  executor's  testatrix. 

2.  Sahe— Cbedits. 

Where  an  executor  was  required  to  account  for  the  acts  of  his  decedent 
as  administratrix  of  the  estate  of  her  deceased  husband,  such  executor  was 
entitled  to  an  allowance  for  payments  made  by  deceased  to  contestant, 
who  claimed  as  heir  of  such  deceased  husband. 

3.  Same— Commissions— Real  Estate— Tbansfeb. 

An  allowance  of  commissions  to  an  executor  on  the  transfer  of  real 
estate  to  an  heir  was  erroneous. 

4.  Same— Iixeoal  Debts. 

On  an  accounting  of  the  executor  of  contestant's  deceased  mother,  In- 
volving an  account  of  the  mother's  acts  as  administratrix  of  contest- 
ant's father,  contestant  was  entitled  to  object  to  a  credit  to  her  mother 
for  £300  for  the  payment  by  her  mother  of  the  father's  Illegal  debts 
which  constituted  debts  of  honor. 

5.  Same— Wiixs—CoNSTBucTioN—AccuMUi*ATioNs— Invalid  Pbovisionb. 

Testatrix,  after  providing  for  certain  legacies  and  annuities,  declared 
that  all  the  remainder  of  her  property  she  gave  to  H.,  in  trust  to  pay 
contestant,  her  sole  surviving  daughter,  $1,200  annually,  to  care  for  tes- 
tatrix's real  estate,  pay  taxes  thereon,  etc.,  and  to  accumulate  the  surplus 
for  the  benefit  of  contestant  Held  that,  the  accumulation  being  void, 
contestant  was  entitled  to  the  entire  residue  of  the  property. 
a.  Same. 

Testator  devised  the  residue  of  his  personal  estate  In  trust  to  pay  the 
annual  income  from  three-fifths  parts  thereof  to  B.  during  her  life,  for 
her  sole  and  separate  use  during  any  coverture,  and  after  her  death  to 
be  disposed  of  on  trust  for  such  child  or  children  of  B.  as  shall  attain 
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the  age  of  21  years,  or,  dying  under  that  age,  shall  leave  Issue ;  and  In 
case  there  be  no  such  child,  and  the  said  B.  shall  be  a  widow  at  the  time 
of  her  death,  in  trust  for  the  benefit  of  any  person  or  persons  as  she 
shall  by  will  appoint;  and  in  default  of  such  appointment,  or  in  case 
she  shall  be  married  at  the  time  of  her  decease,  in  trust  for  the  persons 
who  would  have  been  entitled  thereto  under  the  statute  of  distribution 
had  she  died  possessed  of  the  trust  property  intestate,  and  without  hav- 
ing been  married.  Held  that,  B.  having  left  a  child  who  attained  the 
age  of  21  years,  the  property  went  to  such  child  or  his  issue,  though  B. 
died  leaving  her  husband  surviving,  since  the  provisions  for  B.'s  death 
while  married  were  on  condition  that  there  should  be  no  child  or  grand- 
child living. 

Appeal  from  Surrogate's  Court,  Fulton  County. 

Judicial  accounting  by  James  Hull  as  executor  of  the  last  will  and 
testament  of  Mary  fimily  Hull,  deceased.  From  a  surrogate's  decree 
settling  the  account,  both  the  executor  and  Helen  Bushby  Williams  ap- 
peal.   Reversed. 

The  proceeding  is  in  the  matter  of  the  judicial  settlement  of  the  accounts 
of  James  Hull,  an  executor,  etc.,  of  the  last  will  and  testament  of  Mary 
Emily  Hull,  deceased.  Upon  the  presentation  of  the  account,  Helen  Bushby 
Williams,  a  daughter  of  the  deceased,  appeared,  and  filed  objections  thereta 
The  matter  was  referred  to  a  referee,  who  made  his  report,  which  was  con- 
firmed by  the  surrogate,  resulting  in  the  decree  from  which  the  appeals  have 
been  taken. 

The  property  of  Mary  Emily  Hull  received  by  this  executor  came  under 
the  will  of  one  Tobias  Frere,  an  English  subject  The  material  parts  of  that 
will  are  as  follows : 

"I  give  and  bequeath  to  my  said  executors  and  trustees  all  the  residue  of 
ray  personal  estate  upon  trust  after  payment  of  my  funeral  and  testamentary 
expenses  and  debts,  and  subject  to  the  payment  of  and  provision  for  the 
said  annuity,  to  pay  transfer  *  *  *.  And  as  to  another  of  the  said  three- 
fifths  parts  of  my  said  residuary  personal  estate  to  pay  the  annual  income 
therefrom  to  my  daughter  Eliza  Rebecca  Bushby,  wife  of  Stephen  Bushby, 
during  her  life  and  for  her  sole  and  separate  use  during  any  coverture  and 
so  that  she  may  not  have  power  to  alienate  or  charge  the  same  or  any  part 
thereof  by  way  of  anticipation,  and  after  her  decease  to  be  possessed  of  the 
same  fifth  part  upon  trust  for  such  child  or  children  of  the  said  Eliza  Re- 
becca Bushby  as  shall  attain  the  age  of  21  years,  or  dying  under  that  age 
shall  leave  issue;  or  being  a  daughter  or  daughters  shall  attain  that  age 
or  marry ;  and  if  more  than  one,  in  equal  shares,  and  as  to  the  share  of  my 
daughter  for  her  sole  and  separate  use,  and  in  case  there  shall  be  no  such 
child  and  the  said  Eliza  Rebecca  Bushby  shall  be  a  widow  at  the  time  of  her 
death,  upon  such  trusts  for  the  benefit  of  any  person  or  persons  as  she  shall 
by  her  last  will  direct  or  appoint,  and  in  default  of  any  and  subject  to  any 
such  appointment,  or  in  case  she  shall  be  married  at  the  time  of  her  decease, 
upon  trust  for  the  person  or  persons  who  at  the  time  of  her  decease  would,  un- 
der the  statutes  for  the  distribution  of  the  estates  of  persons  dying  intestate  be 
entitled  to  the  same  in  case  she  should  have  died  possessed  thereof  Intestate 
and  without  having  been  married,  and  if  more  than  one,  in  the  like  shares." 

Eliza  Rebecca  Bushby  mentioned  in  said  will  died  March  4,  1892,  being 
then  the  wife  of  one  Bauldrey,  who  still  lives.  Prior  to  her  death  she  had 
born  a  son,  Harry  Maxwell  Bushby,  who  died  intestate  October  13,  1878,  more 
than  21  years  of  age,  leaving  a  widow,  Mary  £imlly  Bushby,  and  two  daugh- 
ters, one  of  whom  died  thereafter  under  3  years  of  age,  and  Helen  Maxwell 
Bushby,  now  Williams,  contestant  in  these  proceedings.  After  the  death 
of  Harry  Maxwell  Bushby  his  widow  married  this  executor,  Hull.  In  March, 
1893,  Mary  Emily  Bushby  Hull  was  appointed  administratrix  of  the  estate 
of  Harry  Maxwell  Bushby,  her  late  husband,  and  received  from  the  proceeds 
of  the  will  of  Tobias  Frere  personal  property  in  securitieB  of  the  value  of 
£9,320  sterling,  and  a  further  mortgage  of  £1,200  on  property  at  Battersea, 
England.     Thereafter,  and  on  the  20th  day  of  January,  1900,  Mary  Emily 
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Hull  died  at  the  city  of  GloTersyille,  Fulton  county,  leaving  a  last  will  and 
testament,  in  which  her  husband,  James  Hull,  was  appointed  executor,  and 
leaving  an  only  daughter,  Helen  Maxwell  Bushby,  who  afterwards,  and  upon 
the  14th  day  of  September,  1902,  intermarried  with  one  Williams.  James 
Hull  qualified  as  executor  and  testamentary  trustee  under  said  will,  and 
thereafter  filed  his  petition  in  Surrogate's  Court  for  a  Judicial  settlement 
of  his  account  as  such  executor.  The  material  part  of  the  will  of  Mary  Emily 
Hull,  after  providing  for  certain  legacies  and  annuities,  is  found  in  the  sev- 
enth clause  thereof,  which  reads  as  follows:  "Seventh.  All  the  rest,  residue 
and  remainder  of  my  said  property,  both  real  and  personal  and  wherever 
situate,  I  give,  devise  and  bequeath  to  James  Hull,  in  trust,  nevertheless, 
to  invest  and  keep  the  same  invested,  collect  all  the  Income  thereof,  and  from 
and  out  of  the  income  of  all  my  said  property  my  said  executor  and  trustee 
is  hereby  directed  to  pay  to  my  daughter,  Helen  Maxwell  Bushby,  the  annual 
sum  of  twelve  hundred  dollars,  payable  In  monthly  Installments;  said  ex- 
ecutor and  trustee  Is  directed  to  take  proper  care  of  all  my  real  estate,  keep 
the  same  In  good  repair,  and  insure,  pay  the  taxes  and  assessments  thereon, 
and  do  any  and  all  acts  necessary  and  proper  in  the  care  thereof.  Should 
the  income  of  all  my  property  exceed  the  amount  necessary  to  pay  all  an- 
nuities and  charges  thereon,  I  direct  that  the  surplus  shall  be  accumulated 
In  the  hands  of  my  said  executor  and  trustee  and  by  him,  at  his  discretion, 
paid  to  my  daughter,  Helen  Maxwell  Bushby,  the  same  as  the  above  provision 
of  twelve  hundred  dollars."  Upon  the  30th  day  of  December,  1902,  Helen 
Maxwell  Williams  executed  what  purported  to  be  a  release  unto  herself  of 
all  her  right,  title,  and  interest  to  the  rents,  profits,  and  income  of  the  estate. 
This  release  was  executed  in  an  attempt  to  free  the  estate  from  the  provisions 
of  the  trust  under  chapter  452,  p.  939,  of  the  Laws  of  1893.  In  1896  this  stat- 
ute was  carried  in  an  amended  form  Into  the  Real  Property  Law,  becoming 
section  83  of  that  act  (Laws  1896,  p.  572,  c.  547),  and  the  next  year  it  was 
re-enacted  as  section  3  of  the  Personal  Property  Law  (Laws  1897,  p.  508,  c. 
417).  Thereafter,  and  in  June,  1903,  Phebe  Mahala  Van  Brocklin,  one  of  the 
annuitants  under  the  will  of  Mary  Emily  Hull,  executed  what  purported  to 
be  an  assignment  of  her  annuity  to  Helen  Bushby  Williams,  of  New  York 
City.  It  has  been  assumed  in  the  argument  that  the  other  annuitant  is  dead. 
To  the  account  of  this  executor  this  contestant,  Helen  Maxwell  Bushby, 
filed  objections.  The  matters  were  referred  to  a  referee,  who  reported,  first, 
that  all  the  moneys  in  the  hands  of  Mary  Emily  Hull  came  from  the  estate 
to  Tobias  Frere;  after  the  death  of  the  sister  of  the  contestant,  the  con- 
testant was  entitled  to  one-half  of  the  moneys  received  by  Mary  Emily  Hull 
from  the  Frere  estate  under  the  Frere  will.  As  to  the  remaining  moneys  of 
the  estate  of  Mary  Emily  Hull  the  referee  reported  that  by  reason  of  the  re- 
lease filed  by  the  contestant  under  the  act  of  1893  as  afterwards  re-enacted  in 
the  real  and  personal  property  laws,  she  was  entitled  absolutely  to  all  the 
residue  of  said  proper^.  He  allowed  as  a  credit  to  Mary  Emily  Hull  the 
sum  of  £320  for  expenses  of  administration  upon  the  estate  of  Harry  Max- 
well Bushby.  He  also  allowed  the  executor  $50  commissions  upon  a  transfer 
of  a  $5,000  piece  of  real  property  by  the  executor  to  the  contestant.  The  real 
property  was  in  the  name  of  Mary  Emily  Hull.  He  refused  to  allow  to 
<H)ntestant  interest  upon  the  one-half  of  the  Harry  Bushby  estate  because  of 
the  fact  that  she  had  received  her  support  therefrom. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHESTER, 
and  HOUGHTON,  JJ. 

H.  D.  Wright,  for  executor. 
Frank  Talbot,  for  contestant 

SMITH,  J.  At  the  threshold  of  this  discussion  it  is  necessary  to 
determine  the  extent  of  the  surrogate's  jurisdiction.  Assuming  to  ac- 
count as  executor  of  Mary  Emily  Hull  under  her  will,  this  executor 
has  been  compelled  to  account  for  the  moneys  which  she  received  as 
administratrix  of  the  estate  of  Harry  Maxwell  Bushby.    The  ob- 
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jection  first  raised  upon  this  appeal  is  that  any  claim  this  contestant  had 
against  the  estate  of  Mary  Emily  Hull  by  reason  of  moneys  received 
by  her  as  such  administratrix,  is  a  claim  that  should  be  adjusted  by 
action  brought  in  another  court,  the  determination  of  which  is  beyond 
the  jurisdiction  of  the  surrogate.  Ordinarily,  the  surrogate  has  not 
the  power  to  determine  a  claim  made  against  an  estate  except  upon 
written  stipulation  and  consent  of  all  parties.  Under  section  2606  of 
the  Code  of  Civil  Procedure  it  is  provided  that,  where  an  administrator 
dies,  a  person  interested  in  the  estate  may  require  the  executor  of  the 
administrator  to  account  for  the  acts  of  the  deceased  as  administrator. 
James  Hull,  therefore,  was  liable,  under  this  section,  to  account  not 
only  for  his  own  acts  as  executor  of  the  estate  of  Mary  Emily  Hull 
under  the  will,  but  for  her  acts  as  administratrix  of  the  estate  of  Harn- 
Maxwell  Bushby,  and  to  the  extent  of  the  interest  of  this  contestant  in 
the  estate  of  Harry  Maxwell  Bushby  this  executor  was  bound  to  ac- 
count to  the  contestant,  provided  moneys  came  into  his  hands  from 
the  estate  of  Mary  Emily  Hull  sufficient  to  satisfy  said  claim.  In  ac- 
counting under  the  will  of  Mary  Emily  Hull,  he  cannot  ignore  her  lia- 
bility for  the  moneys  received  as  administratrix  of  her  first  husband. 
All  the  parties  were  before  the  court  for  the  determination  of  the  ex- 
tent of  that  liability,  and  the  surrogate  clearly  had  jurisdiction  under 
section  2606  of  the  Code  of  Civil  Procedure  to  determine  the  questions 
raised  thereupon.  See  Matter  of  Accounting  of  Hicks,  170  N.  Y.  195, 
63  N.  E.  276 ;  Fowler  v.  Hebbard,  40  App.  Div.  108,  57  N.  Y.  Supp. 
531. 

As  the  executor  was  thus  required  to  account  for  the  acts  of  his 
decedent  as  administratrix  of  Harry  Maxwell  Bushby,  we  are  at  a 
loss  to  understand  why  the  referee  declined  to  allow  him  to  show  pay- 
ments made  by  the  deceased  to  the  contestant.  It  is  claimed  here 
that  the  questions  were  not  in  proper  form ;  that  a  book  of  the  decedent 
showing  these  payments  was  attempted  to  be  introduced  in  evidence 
without  proper  proof  thereof.  The  answer  to  this  claim  would  seem 
to  be  that  the  referee  excluded  the  evidence  specifically  upon  the  ground 
that  the  inquiry  was  not  "within  the  scope  of  or  contemplated  by  the 
order  of  the  surrogate  in  this  matter."  This  was  one  of  the  objections 
urged  by  the  contestant.  To  hold  that  the  referee  was  invested  with 
power  to  determine  the  liability  of  Mary  Emily  Hull  to  the  contestant 
by  reason  of  moneys  received  from  the  Bushby  estate  and  to  hold  that 
he  was  without  power  to  consider  what  payments  had  been  made  upon 
that  liability  is  clearly  paradoxical.  The  referee  has  reported,  and 
the  Surrogate's  Court  has  confirmed  the  report,  fixing  the  liability  of 
the  estate  of  Mary  Emily  Hull  to  the  contestant  for  moneys  received 
as  administratrix  of  Harry  Maxwell  Bushby,  and  this  has  been  done 
while  refusing  to  allow  the  representative  of  Mary  Emily  Hull  to  show 
payments  upon  that  liability.  It  is  not  an  answer  to  this  erroneous 
ruling  that  the  contestant  was  not  allowed  interest  upon  this  fund  by 
reason  of  the  fact  she  received  her  support  from  her  mother.  The 
payments  may  have  been  largely  in  excess  of  such  interest,  and  the 
estate  may  have  been  entitled  to  a  credit  not  only  for  the  interest  which 
would  otherwise  have  been  due,  but  also  for  the  payments  made. 
These  matters  can  only  be  determined  upon  a  complete  accounting. 
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For  this  error  of  the  referee  the  executor  is  clearly  entitled  to  a  new 
hearing  upon  this  account. 

This  conclusion  renders  it  unnecessary  to  discuss  the  other  questions 
raised  by  the  appeal.  Inasmuch,  however,  as  they  must  again  arise, 
it  is  perhaps  proper  that  we  express  an  opinion  as  to  some  of  them. 
It  is  difficult  to  sustain  the  granting  of  the  allowance  of  $50  to  the 
executor  upon  the  transfer  of  the  real  estate  to  the  contestant.  This 
would  seem  to  be  unauthorized  under  Phoenix  v.  Livingston,  101  N.  Y. 
451,  6  N.  E.  70 ;  Matter  of  McGlynn's  Estate,  41  Misc.  Rep.  156,  83 
N.  Y.  Supp.  975 ;  Roosevelt  v.  Van  Alen,  31  App.  Div.  1,  3,  5,  52  N.  Y. 
Supp.  304.  The  credit  to  the  estate  of  £300  paid  for  illegal  debts  is  not 
warranted  in  law.  While  it  is  hardly  conceivable  that  a  natural  child 
should  object  to  a  credit  to  her  mother  for  the  payment  of  her  father's 
debts  of  honor,  this  contestant  has  the  legal  right  so  to  object,  and,  if 
she  chooses  to  assume  that  position,  the  court  must  sustain  her  objec- 
tion. 

The  counsel  have  argued  at  length  upon  the  construction  of  the  will 
of  Mary  Emily  Hull,  and  the  effect  of  the  release  to  herself  by  the  con- 
testant of  her  right  to  the  income  and  proceeds  of  the  residue  under  said 
will.  The  assignment  by  the  annuitant  was  made  after  the  repeal  of 
the  statute  authorizing  the  destruction  of  the  trust  by  a  release  of  one 
entitled  to  the  rents  and  profits.  It  is  doubtful  if  that  release  can  be 
effective  to  accomplish  the  object  sought  while  the  part  of  the  rents  and 
profits  to  which  the  contestant  was  entitled  was  indefinite  and  undeter- 
mined. Without,  however,  deciding  this  question,  we  are  of  opinion 
that  under  the  will  of  Mary  Emily  Hull  the  entire  residue  of  the  prop- 
erty passed  to  the  contestant.  The  executor  claims  that  she  is  entitled 
only  to  the  income  therefrom,  and  that  at  her  death  the  property  must 
descend  as  the  property  of  an  intestate.  The  provision  for  the  ac- 
cumulation of  income  is  confessedly  void.  That  the  testatrix  intended 
that  her  daughter  should  have  the  corpus  as  well  as  the  income  of 
the  property  seems,  under  all  the  facts  surrounding  the  making  of  the 
will,  to  be  unquestionable.  There  is  a  legal  presumption  against  in- 
testacy, and  it  is  not  probable  that  the  testatrix  intended  the  substance 
of  her  property  should  go  to  strangers,  as  it  would  if  left  as  intestate 
property  upon  the  death  of  the  contestant.  The  contestant  was  her 
only  child.  There  is  nothing  to  indicate  that  the  relations  between 
them  were  not  those  of  affection  which  are  ordinarily  found.  There  is 
an  evident  intent  by  the  provision  for  the  accumulation  of  income  and 
by  the  attempted  trust  to  put  a  restraint  upon  the  daughter's  control, 
and  subject  it  in  part  to  the  control  of  her  husband,  this  executor. 
Not  for  a  moment,  however,  can  a  doubt  be  entertained  that  it  was  the 
intention  of  the  testatrix  that  both  principal  and  income  of  the  property 
should  ultimately  go  to  the  benefit  of  her  daughter.  This  construction 
of  the  will  is  sustained,  I  think,  by  authority.  In  Thomas  v.  Troy  City 
National  Bank,  19  Misc.  Rep.,  at  page  474,  44  N.  Y.  Supp.  1042, 
Justice  Chester  lays  down  the  rule  thus : 

"If  the  will  should  be  held  to  contain  simply  a  gift  of  the  use  and  income 
of  the  estate,  Instead  of  the  fee  or  the  absolute  title,  there  being  no  disposi- 
tion in  it  of  the  remainder,  it  should  be  held,  under  the  authorities,  that  there 
was  a  devise  and  bequest  of  the  fee  by  implication  to  the  parties  to  whom 
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the  income  Is  given.  Masterson  y.  Townshend,  123  N.  T.  498,  26  N.  B.  928, 
10  L.  R.  A.  816;  Phillips  y.  Chamberlain,  4  Ves.  61;  Earl  y.  Grim,  1  Johu. 
Oh.  497." 

In  Paterson  v.  Ellis'  Ex'rs,  11  Wend.  298,  Justice  Savage  says: 

"It  is  also  a  rule  of  law  that  a  deylse  of  the  interest  or  of  the  rents  and 
profits  is  a  deyise  of  the  thing  itself,  out  of  which  that  interest  or  those  renti 
and  profits  may  issue.  [Citing  authorities.]  The  rule,  however,  is  to  be  under- 
stood with  some  limitations.  Where  the  Intention  of  the  testator  to  give  (N1I7 
the  use  is  clear,  manifest,  and  undisputed,  the  rule  must  yield  to  the  strooger 
force  of  the  intention ;  but  where  it  is  doubtful  whether  the  use  only  or  the 
absolute  ownership  was  Intended  to  be  given  the  rule  has  been  allowed  to 
have  a  controlling  efPect  It  is  by  no  means  clear  that  in  the  case  before  us  the 
use  only  was  devised.  If  there  is  any  doubt,  it  is  whether  the  ownership  was 
not  Intended  to  be  given,  and  the  rule  to  which  I  have  adverted  ciMnes  with 
great  propriety  to  our  aid  in  solving  the  question." 

In  2  Williams  on  Executors,  478,  the  rule  is  stated : 

"Where  the  interest  or  produce  of  a  fund  is  bequeathed  to  a  legatee,  or  in 
trust  for  him,  without  any  limitation  as  to  continuance,  the  principal  will  be 
regarded  as  bequeathed  also." 

This  provision  for  the  payment  of  the  income  of  this  fund  is  not 
limited  in  the  will  to  tfie  life  of  the  contestant,  but  is  "without  limita- 
tion as  to  continuance."  This  fact,  in  connection  with  the  failure  to 
provide  for  a  remainder,  in  view  of  the  strong  inference  that  the  whole 
fund  was  intended  for  the  benefit  of  the  contestant,  would  seem  to  pre- 
clude the  construction  which  should  declare  this  property  intestate 
property  upon  the  death  of  the  contestant 

It  is  further  contended  that  under  the  will  of  Tobias  Frere  upon 
the  death  of  Eliza  Rebecca  Bushby,  in  case  she  shall  be  married  at  the 
time  of  her  decease,  the  trustees  are  to  hold  the  property  in  trust  for 
the  persons  who,  at  the  time  of  her  decease,  would,  under  the  statutes 
for  the  distribution  of  the  estate  of  persons  dying  intestate,  be  entitled 
to  the  same.  It  is  therefore  claimed  by  the  executor  that,  inasmuch  as 
Eliza  Rebecca  Bushby  died  leaving  her  husband,  one  Bauldrey,  her 
surviving,  the  trust  still  continues  under  the  will  of  Tobias  Frere.  We 
do  not  so  read  the  will.  In  case  Eliza  Rebecca  Bushby  shall  leave  chil- 
dren who  shall  attain  the  age  of  21  years,  or,  dying  imder  that  age, 
shall  leave  issue,  the  direction  of  the  will  seems  to  be  that  the  property 
shall  go  to  such  child,  or  its  issue  if  the  child  be  dead.  The  provision 
as  to  the  death  of  Eliza  Rebecca  Bushby  while  married  seems  to  be 
upon  condition  that  there  shall  be  no  child  or  grandchild  living.  The 
practical  construction  put  upon  this  will  has  given  the  property  to  Mary 
Emily  Hull  as  administratrix  of  the  estate  of  Harry  Maxwell  Bushby. 
For  the  moneys  thus  received  her  executor  now  must  account 

The  surrogate's  decree  is  reversed,  and  a  new  trial  granted,  with  costs 
of  appeal  to  executor  from  the  fund.  All  concur;  PARKER,  P.  J^ 
and  HOUGHTON,  J.,  in  result 
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RIOLA  ▼.  NEW  YORK  CENT.  &  H.  R.  R.  CO. 
(Supreme  Court,  Appellate  Division,  Fourth  Department    September  27,  1904.) 

1.  Mastxb— Injubt  to  Ssbvant— Neolioencb— Speoiai.  CONTBAOr— Axtthobitt 

OP  FoBEUAN — Evidence — Suppicienoy. 

In  an  action  for  injuries  to  an  employ^  resulting  from  being  struck  by 
a  train  while  cleaning  a  switch  with  a  broom,  proof  merely  that  the  yard 
foreman  in  charge  of  the  work  said  to  the  plaintiff  that  he  would  tell  him 
when  a  train  was  coming  is  insufficient  to  carry  the  case  to  the  jury  on 
the  question  whether  the  foreman  had  authority  to  bind  the  defendant  by 
his  promise,  there  being  no  claim  that  the  foreman  was  specially  author- 
ized to  make  the  promise. 

2.  Same— Fbixow  Sebvant. 

A  railroad  yard  foreman,  without  authority  to  make  special  contracts  of 
employment,  is  a  fellow  servant  with  the  employ^  in  his  charge. 
Spring  and  Hiscock,  JJ.,  dissenting. 

Appeal  from  Special  Term,  Monroe  County. 

Action  by  Gaetano  Riola  against  the  New  York  Central  &  Hudson 
River  Railroad  Company.  From  a  judgment  for  plaintiff  and  an  order 
denying  a  motion  for  a  new  trial,  defendant  appeals.     Reversed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

Harris  &  Harris,  for  appellant. 
George  Raines,  for  respondent 

STOVER,  J.  The  complaint  in  this  action  alleges  that  plaintiff  for 
some  time  prior  to  the  date  of  the  accident  (October  9,  1901)  had  been 
employed  by  the  defendant  as  a  common  laborer  upon  a  work  train 
operated  by  the  defendant,  and  that  at  the  time  of  the  accident  he 
was  employed  in  working  upon  and  around  defendant's  switches  and 
tracks  in  and  about  the  railroad  yards  at  Niagara  Falls,  N.  Y. ;  that 
by  reason  of  the  negligence  of  the  defendant  in  neglecting  to  give  sig- 
nals of  the  approach  of  a  train,  its  failure  to  use  diligence  in  the  selec- 
tion of  servants  and  agents,  its  employment  of  an  incompetent  fore- 
man, and  the  carelessness,  negligence,  and  unskillful  management  bv 
the  defendant  and  its  employes,  its  neglect  and  failure  to  ring  a  bell 
or  blow  a  whistle,  and  the  failure  of  the  foreman  over  and  in  control 
of  this  plaintiff  to  give  plaintiff  signal  of  the  train's  approach,  he  was 
struck  by  a  train,  and  thrown  to  the  track  in  such  a  way  that  the  wheels 
of  the  train  and  locomotive  passed  over  and  mutilated  plaintiff's  legs 
and  body.  The  evidence  shows  that  plaintiflF  was,  and  for  some  time 
prior  to  the  accident  .had  been,  in  the  employ  of  the  defendant  upon  a 
work  train ;  that  at  the  time  of  the  accident  he  was  engaged  in  work- 
ing near  a  switch  sweeping  with  a  broom,  and  the  engine  backing  down 
behind  him  struck  him  as  he  was  stooping  over  cleaning  a  point  on 
the  switch,  and  injured  him  seriously.  He  testified  that  prior  to  the 
accident,  while  he  was  standing  up,  the  boss  asked  him  why  he  did 
not  work,  and  he  said,  "The  train  coming;  I  want  to  see,  watch  the 
train  coming."  He  said,  "Never  mind,  work;  I  will  tell  you  when 
train  coming."  The  foreman  making  this  statement  was  one  Doyle. 
The  foreman  and  conductor  of  the  work  train  having  charge  of  all  of 
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the  work  train  gang  was  one  Donahue,  but  on  this  particular  occasion 
Donahue  had  left  the  yards,  taking  a  portion  of  the  gang  of  the  work 
train  with  him  to  Tonawanda  to  clear  away  a  wreck,  leaving  the  re- 
mainder in  the  yard  at  Niagara  Falls  under  the  charge  of  Doyle. 

The  trial  court  charged  the  jury  that,  if  Doyle  promised  to  watch 
for  the  train  and  warn  the  plaintiff  of  its  approach,  and  failed  and 
neglected  to  do  so,  the  jury  were  authorized  to  find  that  defendant  was 
guilty  of  negligence.  To  this  instruction  an  exception  was  taken.  The 
court  was  requested  to  charge : 

"That  If  the  jury  find  that  the  plaintiff  had  begun  to  work  under  Doyle  as 
foreman,  the  latter  gave  assurance  or  promise  to  the  plaintiff  that  he  (Doyle) 
would  notify  the  plaintiff  of  any  danger  of  a  train  or  engine,  and  that  the 
plaintiff  need  not  loolc  out  for  himself,  that  such  assurance  or  promise  was 
that  of  a  fellow  servant,  for  which  the  defendant  is  not  responsible." 

This  was  declined,  and  the  defendant  excepted.    The  court  stated: 

"Of  course,  that  would  be  true,  and  I  would  charge  it,  except  that  I  think 
my  charge  should  stand  as  it  has  already  been  given,  providing  the  Jury  flnrt 
that  Doyle  had  authority  to  hire  and  discharge  these  men,  and  to  direct  theni 
as  to  what  they  should  do,  and  the  manner  In  which  they  did  their  work,  and 
in  that  capacity  represented  the  master  and  acted  as  its  agent" 

An  exception  was  taken  to  the  submission  to  the  jury  of  the  ques- 
tion as  to  whether  Doyle  was  authorized  to  make  any  such  promise. 
The  testimony  of  the  plaintiff  as  to  the  employment  was : 

"I  was  hired  by  Vincenzo  Maragandi,  who  engaged  the  labor  for  the  New 
York  Central.  The  foreman  under  whom  I  worked  at  Tonawanda  was  Patsy 
(Patrick  Donahue).  Patsy  was  foreman,  and  he  was  conductor,  too,  of  the 
work  train.  I  worked  upon  the  work  train,  doing  everything — ^unloading  and 
loading  ties  and  rails,  etc.,  and  putting  them  in  the  tracks  wherever  the  work 
train  took  us  in  our  work.  I  was  part  of  the  work  train  gang.  I  had  worked 
in  Niagara  Falls  yards  five  days  before  the  accident,  but  not  in  the  same  place. 
It  was  between  the  bridge  and  Niagara  Falls,  under  another  foreman,  and 
then  I  went  back  to  the  work  train  again,  and  then  another  morning  thej 
fetched  me  to  Niagara  Falls  to  work  in  the  place  where  the  accident  happened 
Q.  Who  told  you  where  to  work?  A.  Patsy.  He  left  us  there.  I  had  worked 
in  the  Niagara  Falls  yard  before  the  morning  that  I  was  hurt  Q.  How  many 
times?  A.  Every  time  we  were  going  to  load  the  ashes  with  the  work  train. 
We  worked  there  gathering  up  ashes  and  cleaning.  I  had  worked  under  John 
Doyle,  section  boss.  He  was  boss  over  the  gang.  Q.  How  did  you  come  to  go 
under  him  that  morning?  A.  It  was  a  wreck  in  Tonawanda,  and  Patay  took 
seven  or  eight  men  and  took  them  to  Tonawanda,  and  left  us  under  this  fore- 
man, John,  in  the  Niagara  Falls  yard." 

We  think  the  evidence  clearly  establishes  that  Doyle  was  the  fore- 
man of  the  gang  about  the  yard,  and  that  the  evidence  did  not  establish 
that  he  was  authorized  to  make  any  special  contract  or  promise  on  be- 
half of  the  defendant  by  which  it  should  become  responsible  for  his 
acts  or  negligence  in  the  discharge  of  his  duty  as  foreman  of  the  gang. 
The  testimony  of  Doyle  himself  was  that  he  had  no  authority  what- 
ever to  make  any  rule  or  regulation  for  the  company  in  regjard  to  the 
men,  or  in  regard  to  giving  them  notice  of  the  approaching  trains. 
The  case  was  left  to  the  jury  to  determine  whether  Doyle  had  authorit)' 
to  make  a  contract,  and,  as  stated  by  the  court,  it  being  assiuned  as  the 
law  that,  unless  there  was  such  a  contract,  the  failure  of  Doyle  to  give 
the  signal  to  the  plaintiff  was  not  chargeable  to  the  defendant.  We 
think  the  evidence  did  not  warrant  the  submission  of  that  question  to 
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the  jury.  PlaintiflF  and  Doyle  were  at  the  time  employes  of  the  de- 
fendant, the  original  hiring  having  been  entered  into  some  months  pre- 
vious to  the  time  of  the  accident.  The  original  contract  of  hiring  con- 
tained no  stipulation  of  this  kind,  and  the  only  basis  for  a  holding  that 
there  was  a  contract  is  the  statement  of  the  foreman  to  his  fellow  em- 
ploye that  he  would  look  out  for  trains.  It  is  sought  to  make  this 
statement  a  binding  contract  as  against  the  defendant  and  a  guaranty 
that  it  would  notify  him  of  approaching  trains.  The  rules  formerly 
governing  the  relation  of  master  and  servant  have  been  in  some  partic- 
ulars modified  or  extended  in  favor  of  the  servant,  but  the  proposition 
that  a  statement  of  a  foreman  as  to  the  manner  in  which  he  intends  to 
perform  the  detail  of  the  work  under  his  control  constitutes  a  guaranty 
on  the  part  of  the  master  that  he  will  thus  perform  it  is  certainly  novel. 
The  situation  we  have  is  this :  The  master  has  furnished  a  reasonably 
safe  place  to  work  in ;  that  is,  a  place  which  is  as  safe  as  the  business 
required  permits,  and  which  is  not  made  more  dangerous  by  any  neg- 
ligence of  the  defendant.  It  is  not  contended  that  the  danger  was  one 
not  known,  but  the  contention  is  that  the  danger  arose  and  the  injury 
was  caused  by  reason  of  the  failure  of  the  foreman  to  give  the  notice. 
What  was  the  common-law  liability  of  the  master  under  these  circum- 
stances? It  was  to  furnish  a  reasonably  safe  place,  proper  appliances, 
and  competent  foremen.  There  is  no  evidence  in  this  case  that  the 
foreman  was  an  incompetent  foreman.  There  is  no  evidence  that 
any  improper  appliances  were  used.  An  employ^,  with  full  knowledge 
of  the  danger  incurred  in  working  upon  a  railroad  track  where  moving 
trains  and  engines  are  in  operation,  supplied  with  a* competent  foreman, 
with  proper  appliances  for  his  work,  assumes  the  apparent  risks;  the 
law  leaving  the  details  of  the  accomplishment  of  the  work  to  the  judg- 
ment of  the  foreman,  without  imputing  negligence  to  the  defendant 
upon  his  failure  to  exercise  proper  judgment.  This  was  a  detail  of 
the  work  which  was  properly  left  to  the  judgment  of  the  foreman. 
Perry  v.  Rogers,  157  N.  Y.  251,  61  N.  E.  1021.  Doyle's  duty  was  to 
see  that  the  work  was  properly  perforined  by  the  men  under  him,  but 
his  statement  that  he  would  look  out  and  see  if  the  train  was  coming 
had  no  more  binding  force  upon  the  defendant  as  a  contract  than  the 
statement  of  any  other  employe  engaged  in  the  same  common  employ- 
ment with  the  plaintiff.  Doyle's  statement  in  that  regard  we  think 
is  not  to  be  construed  as  a  contract,  but  rather  as  a  statement  of  an 
employe  engaged  in  a  common  employment  to  a  fellow  employe  that 
he  will  discharge  a  part  of  the  work  which  is  incumbent  upon  both  to 
see  is  performed.  The  fact  that  the  person  making  the  statement  is  a 
foreman  makes  it  no  more  binding  as  a  contract  than  if  made  by  any 
other  member  of  the  gang,  it  being  a  statement  and  direction  as  to 
the  manner  of  performing  the  detail  of  work,  which  was  properly  left 
to  the  judgment  of  the  foreman.  If  Doyle  had  placed  a  man  on  guard 
to  watch  for  trains,  and  this  man  had  failed  to  warn  plaintiff  of  an 
apiproaching  train,  could  it  be  said  that  this  negligence  was  imputable 
to  defendant,  and  was  not  that  of  a  fellow  servant?  The  case  of 
Bradley  v.  The  New  York  C.  &  H.  R.  R.  Co.,  62  N.  Y.  99,  is  a  peculiar 
case,  resting  upon  its  own  facts,  and  the  decision  is  there  put  upon  the 
fact  that  it  was  part  of  the  original  condition  of  hiring  that  the  plain- 
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tiff  should  be  notified  of  the  trains,  and  without  which  he  would  not 
have  undertaken  the  service ;  the  authority  to  make  the  contract  having 
been  found.  But  in  the  case  under  consideration'  the  statement  of  the 
foreman  we  think  cannot  fairly  be  construed  as  a  contract  binding  upon 
the  defendant.  In  fact,  the  complaint  in  this  action  is  the  usual  com- 
plaint, setting  up  the  common-law  liability  of  the  defendant  by  reason 
of  negligence  in  various  particulars,  and  contains  no  suggestion  that 
it  is  not  based  upon  the  ordinary  liability  created  by  the  relation  of 
master  and  servant 

We  are  cited  to  a  number  of  adjudications  which  by  implication  are 
said  to  bear  out  the  theory  of  the  plaintiff  in  this  case,  and,  as  is  usual, 
there  are  features  similar  to  the  case  under  consideration  attaching 
to  most  of  the  cases  cited.  But  we  think  the  facts  in  this  case  bring 
it  clearly  within  the  well-defined  rules  governing  master  and  servant, 
namely,  that  the  duty  of  the  master  was  to  furnish  a  reasonably  safe 
place,  proper  appliances,  and  competent  foremen,*  leaving  the  detail  of 
the  work  to  the  judgment  of  the  foreman;  and  in  these  respects  the 
master  has  not  been  shown  to  be  guilty  of  negligence.  The  statement 
made  by  Doyle  to  plaintiff  that  he  would  watch  for  trains  was  not  a 
warranty  or  contract  of  any  character  on  the  part  of  the  defendant,  but 
was  a  direction  as  to  a  detail  of  the  work  which  was  properly  within 
the  charge  of  the  foreman.  The  negligence,  if  any,,  in  the  failure  to 
give  notice  of  the  approach  of  the  switdi  engine,  was  that  of  a  fellow 
employe,  for  which  the  master  was  not  liable.  The  instruction  of  the 
court  was,  therefore,  erroneous,  and  the  judgment  and  order  should  be 
reversed,  and  a  new*  trial  granted. 

Judgment  and  order  reversed,  and  a  new  trial  granted,  with  costs 
to  the  appellant  to  abide  the  event.  All  concur  except  SPRING  and 
HISCOCK,  JJ.,  who  dissent. 


R08BNSTOC5K  et  aL  ▼.  CITY  OP  NEW  YORK. 

(Supreme  Ck>urt,  Appellate  Division,  Second  Department    October  11,  1901.) 

1.  Execution— Wages— Statute— CoNSTBUoriON. 

Code  Civ.  Proc.  |  1391,  as  amended  by  Laws  1908,  p.  1071,  c.  461,  pro- 
viding that  wbere  a  Judgment  is  recoyered  wholly  for  necessaries,  and 
the  debtor  receives  to  exceed  $20  per  week,  if  the  original  execution  has 
been  returned  unsatisfied,  and  no  other  similar  execution  is  unsatiBfied 
and  outstanding,  then  the  creditor  may  have  execution  against  the  wages 
of  the  debtor,  and  if  the  employer  refuses  on  presentation  of  the  execu- 
tion to  pay  the  statutory  percentage,  the  judgment  creditor  may  have  his 
action  for  such  refusal,  is  a  new  remedy  which  is  purely  statutory;  and 
a  complaint  in  an  action  thereunder  which  fails  to  allege  the  nonexistence 
of  a  prior  unsatisfied  and  outstanding  execution  of  the  same  kind  is  in- 
sufficieut. 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  First  District 
Action  by  Meyer  Rosenstock  and  another  against  the  dty  of  New 
York  for  refusal  to  honor  an  execution  against  the  wages  of  an  employe. 
Judgment  for  defendant,  and  plaintiffs  appeal.     Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,"  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 
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Edward  Lazansky  (Joseph  J.  Com,  on  the  brief),  for  appellants. 
Edward  H.  Wilson,  for  respondent. 

HOOKER,  J.  A  demurrer  to  the  complaint  on  the  ground  that  it 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action  was  sus- 
tained, and  the  plaintiffs  appeal.  The  complaint  substantially  alleges 
that  in  the  month  of  March,  1904,  the  plaintiffs  recovered  a  judgment 
against  one  McNamara  wholly  for  necessaries  sold  by  them  to  him, 
consisting  of  clothing  and  uniforms  for  his  use  as  a  police  officer  of  the 
city  of  New  York ;  that  a  transcript  of  the  judgment  was  filed  and  the 
judgment  docketed  in  the  office  of  the  clerk  of  Kings  county,  and  that  an 
execution  thereafter  issued  against  the  real  and  personal  property  of  the 
said  McNamara  out  of  the  Supreme  Court  was  returned  wholly  unsatis- 
fied and  wholly  unpaid ;  that  McNamara  was  a  police  officer  of  the  de- 
fendant, and  had  an  annual  salary  of  $1,400  from  the  city  of  New  York, 
payable  in  equal  monthly  installments  at  the  end  of  each  month  at  a  rate 
which  exceeds  in  amount  $20  per  week ;  that  on  the  31st  day  of  March, 
1904,  there  became  due  and  payable  from  the  defendant  to  McNamara 
as  such  officer  the  sum  of  $116.66,  and  a  like  sum  at  the  end  of  each 
month  thereafter  as  long  as  he  continued  in  such  service ;  that  on  March 
30,  1904,  the  plaintiffs  procured  from  the  Municipal  Court  an  order  di- 
recting execution  to  issue  out  of  said  court  against  the  wages,  debts, 
earnings,  and  salary  of  said  McNamara  in  accordance  with  the  pro- 
visions of  section  1391  of  the  Code  of  Civil  Procedure,  as  amended  by 
chapter  461,  p.  1071,  of  the  Laws  of  1903.  Pursuant  to  that  order  an 
execution  was  issued  out  of  the  Municipal  Court  to  any  marshal  of  the' 
city  of  New  York  against  the  wages,  earnings,  and  salary  of  McNamara 
that  might  thereafter  become  due  or  owing  to  him  from  the  defendant 
herein,  pursuant  to  the  provisions  of  said  section  of  the  Code,  and  which 
further  provided  that  the  execution  and  levy  to  be  made  thereunder 
should  become  a  continuing  lien  upon  said  wages,  earnings,  and  salary 
to  become  due  to  McNamara  to  an  amount  equal  to  10  per  centum  of 
said  wages,  earnings,  and  salary ;  that  thereafter,  and  on  the  same  day, 
the  execution  was  presented  to  the  city  of  New  York  by  one  of  the 
city  marshals ;  that  on  the  day  following  there  became  due  to  McNa- 
mara as  wages,  earnings,  and  salary  from  the  defendant  the  sum  of 
$116.66,  10  per  centum  of  which  is  $11.66;  that  the  defendant  has 
failed  to  pay  that  sum ;  that  the  usual  notice  of  claim  was  filed  with 
the  comptroller  for  adjustment;  that  he  has  neglected  and  refused 
to  make  an  adjustment  or  payment  thereof;  and  that  more  than  30 
days  have  elapsed  since  such  presentment,  and  judgment  is  demanded 
for  the  sum  of  $11.66,  with  interest  thereon  from  March  30,  1904. 

It  is  to  be  observed  that  the  plaintiffs  base  their  entire  cause  of  action 
upon  the  rights  given  under  the  provisions  of  section  1391  of  the  Code 
of  Civil  Procedure.  So  much  of  that  section,  amended  by  chapter  461, 
p.  1071,  of  the  Laws  of  1903,  as  is  impKjrtant  here,  reads  as  follows : 

"Where  a  judgment  has  been  recovered  wholly  for  necessaries  sold,  or  work 
performed  In  a  family  as  a  domestic,  or  for  services  rendered  for  salary  owing 
to  an  employ 6  of  the  judgment  debtor,  and  where  an  execution  issued  upon 
said  judgment  has  been  returned  wholly  or  partly  unsatisfied  and  where  any 
wages,  debts,  earnings,  salary,  Income  from  trust  funds  or  profits  are  due  and 
owing  to  the  judgment  debtor  or  shall  thereafter  become  due  and  owing  to  him. 
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to  an  amonnt  exceeding  twenty  dollars  per  week  and  where  no  execution  is- 
sued as  hereafter  provided  In  this  section  is  unsatisfied  and  outstanding  agaiiat 
said  judgment  debtor,  the  judgment  creditor  may  apply  to  the  court  in  -w^hlch 
said  judgment  was  recovered  and  upon  satisfactory  proof  of  such  facts  by 
affidavit  or  otherwise,  the  court  if  a  court  not  of  record,  a  judge  or  justice 
thereof,  must  issue,  or  if  a  court  of  record,  a  judge  or  justice,  must  grant  an 
order  directing  that  an  execution  issue  against  the  wages,  debt,  earnings, 
salary,  income  from  trust  funds  or  profits  of  said  judgment  debtor,  and  on 
presentation  of  such  execution  by  the  officer  to  whom  delivered  for  collection 
to  the  person  or  persons  from  whom  such  wages,  debts,  earnings,  salary,  in- 
come from  trust  funds  or  profits  are  due  and  owing,  or  may  thereafter  become 
due  and  owing  to  the  judgment  debtor,  said  execution  shall  become  a  lien  and 
a  continuing  levy  upon  the  wages,  earnings,  debts,  salary,  income  from  trust 
funds  or  profits  due  or  to  become  due  to  said  judgment  debtor  to  the  amount 
specified  therein  which  shall  not  exceed  ten  per  centum  thereof,  and  said  levy 
shall  be  a  continuing  levy  until  said  execution  and  the  expenses  thereof  are 
fully  satisfied  and  paid  or  until  modified  as  hereinafter  provided.  It  shall 
be  the  duty  of  any  person  or  corporation  to  whom  said  execution  shall  be  pre- 
sented, and  who  shall  at  such  time  be  indebted  to  the  judgment  debtor  named 
in  such  execution,  or  who  shall  become  indebted  to  such  judgment  debtor  in 
the  future,  and  while  said  execution  shall  remain  a  lien  upon  said  indebtedness 
to  pay  over  to  the  officer  presenting  the  same,  such  amount  of  such  indebted- 
ness as  such  execution  shall  prescribe  until  said  execution  shall  be  wholly 
satisfied  and  such  payment  shall  be  a  bar  to  any  action  therefor  by  any  such 
judgment  debtor.  If  such  person  or  corporation  to  whom  said  execution  shall 
be  presented  shall  fail,  or  refuse  to  pay  over  to  said  officer  presenting  said 
execution,  the  percentage  of  said  indebtedness,  he  shall  be  liable  to  an  action 
therefor  by  the  judgment  creditor  named  in  such  execution,  and  the  amount 
so  recovered  by  such  judgment  creditor  shall  be  applied  towards  the  payment 
of  said  execution." 

Particular  attention  should  be  directed  in  the  discussion  of  this  ap- 
peal to  the  language  of  the  section,  which  points  out  the  facts  required 
to  be  shown  that  an  execution  against  the  wages,  debts,  earnings,  and 
salary  may  issue;    the  judgment  creditor  may  cause  the  issuance  of 
such  an  execution  only  "where  no  execution  issued  as  hereafter  provid- 
ed in  this  section  is  unsatisfied  and  outstanding  against  said  judgment 
debtor."     It  is  clear  that  a  cause  of  action  given  to  the  judgment  credit- 
or against  a  person  who  shall  fail  or  refuse,  upon  such  an  execution  be- 
ing presented  to  him,  to  pay  over  to  the  officer  presenting  the  execution 
10  per  cent,  of  such  indebtedness,  does  not  lie  where  a  prior  execution 
of  this  character  is  outstanding  and  unsatisfied  against  the  judgment 
debtor.     It  seems  entirely  plain  from  a  reading  of  the  section  tliat  the 
Legislature  intended  that  by  this  heretofore  unknown  process  a  sum  no 
greater  than  10  per  centum  of  the  earnings  of  the  judgment  debtor 
should  be  taken  toward  tlie  satisfaction  of  the  judgment  upon  which  the 
execution  was  issued,  and  to  prevent  the  taking  of  a  larger  sum  it  is 
distinctly  provided  that  such  execution  may  not  issue  where  there  is 
another  outstanding  and  unsatisfied.     The  complaint  in  this  action  is 
entirely  silent  as  to  whether  or  not  any  such  similar  executions  were 
unsatisfied  and  outstanding,  and  fails  to  allege  what  proof,  if  any,  on 
this  subject  was  offered  to  the  Municipal  Court  to  procure  the  issuance 
of  the  execution.     We  are  of  the  opinion  that  the  demurrer  to  the 
complaint,  wanting  in  allegations  showing  the  nonexistence  of  such  exe- 
cutions, was  well  taken.     That  no  such  process  should  be  unsatisfied 
and  outstanding  against  the  judgment  debtor  is  a  condition  precedent 
to  the  maintenance  of  this  action  against  the  debtor  or  employer  of  the 
judgment  debtor.     The  right  of  action  is  purely  statutory,  and  is  a  new 
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remedy.  The  Legislature  has  said  to  the  judgment  debtor  that,  if  cer- 
tain conditions  exist,  namely,  if  the  judgment  was  recovered  wholly 
for  necessaries,  if  the  debtor  received  an  amount  exceeding  $20  per 
week,  if  the  original  execution  has  been  returned  wholly  or  partly  un- 
satisfied, and  if  no  other  similar  execution  is  unsatisfied  and  outstanding, 
then  he  may  have  an  execution  against  the  wages,  debts,  earnings,  and 
salary ;  and  if  the  employer  or  the  judgment  debtor  refuses  upon  proper 
presentation  of  this  execution  to  pay  to  the  officer  presenting  it  the 
statutory  percentage,  the  judgment  debtor  may  have  his  action  for  such 
refusal.  The  nonexistence  of  a  prior  unsatisfied  and  outstanding  exe- 
cution of  this  character  is  a  condition  precedent  to  the  maintenance  of 
the  action,  and  the  plaintiff  is  under  the  obligation  of  the  rule  that, 
when  the  statute  gives  a  new  remedy,  and  prescribes  the  requisite  con- 
ditions, or  if  an  action  of  a  certain  character  or  against  certain  parties 
be  authorized  only  after  the  performance  of  similar  conditions,  perform- 
ance of  these  conditions  must  be  alleged  in  the  complaint.  It  is  not  suf- 
ficient that  the  plaintiff  merely  allege  the  issuance  of  such  an  execution 
and  the  refusal  of  the  person  to  whom  it  was  directed  to  pay  the  stat- 
utory percentage  to  the  officer  presenting  it.  Were  that  sufficient,  it 
would  tend  to  enable  creditors  ex  parte  or  through  the  inadvertence  of 
the  Municipal  Court  to  procure  the  issuance  of  such  executions  and  ob- 
tain vested  rights  of  action  in  cases  where  the  wages,  earnings,  and  sal- 
ary of  the  same  judgment  debtor  was  being  applied  to  the  payment  of 
prior  process  of  the  same  character. 

Where  one  seeks  to  maintain  an  action  under  the  statute,  it  is  a  sound 
and  well-settled  rule  of  pleading  that  he  must  state  especially  every  fact 
requisite  to  enable  the  court  to  judge  whether  he  has  a  cause  of  action 
under  the  statute.  Bartlett  v.  Crozier,  17  Johns.  439,  8  Am.  Dec.  428. 
This  doctrine  was  stated  and  followed  in  Austin  v.  Goodrich,  49  N.  Y. 
266,  which  was  an  action  to  compel  the  determination  of  claims  to  real 
property  under  the  provisions  of  section  449  of  Voorhies'  Code  of  Pro- 
cedure of  1868.  It  was  there  determined  that  the  complaint  in  such 
an  action  must  allege  that  the  plaintiff  had  been  for  three  years  in  pos- 
session of  the  lands  and  tenements,  and  that  both  plaintiff  and  defend- 
ant claimed  an  estate  therein  in  fee  or  for  life  or  for  a  term  of  years  not 
less  than  10,  these  being  the  requirements  of  that  section-  to  allow  the 
maintenance  of  such  an  action;  and  the  court  affirmed  a  judgment  sus- 
taining defendant's  demurrer  to  the  complaint  where  the  only  allegation 
as  to  defendant's  claim  was  that  he  unjustly  claimed  title  to  the  premises. 
Judge  Folger,  speaking  for  the  Court  of  Appeals  in  Churchill  v,  Onder- 
donk,  69  N.  Y.  134,  136,  said : 

"When  the  party  initiates  by  action  under  the  statute  (2  Rev.  St  [1st  Ed.] 
p.  812,  pt.  3,  c.  5,  tit.  2,  §  1)  proceedings  to  compel  the  determination  of  claims 
to  real  property,  he  must  be  careful  to  make  the  allegations  of  his  complaint 
square  with  the  requirements  of  the  act ;"  citing  the  Austin  Case. 

The  same  rule,  as  applicable  to  different  circumstances,  has  been  the 
subject  of  consideration  in  many  cases.  It  will  serve  our  purppose  to 
refer  to  those  which  treat  of  one  or  two  classes  of  cases.  The  court 
determined  in  Porter  v.  Kingsbury,  6  Hun,  597,  affirmed  71  N.  Y.  588, 
that  it  should  affirm  a  judgment  sustaining  a  demurrer  to  a  complaint 
on  the  ground  that  it  failed  to  state  a  cause  of  action  which  failed  to 
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allege  the  service  of  a  notice  of  entry  of  judgment  of  affirmance  upon 
the  adverse  parties  10  days  previous  to  the  commencement  of  an  action 
brought  upon  an  undertaking  given  in  pursuance  of  section  348  of  the 
Code  of  Procedure,  commencement  of  such  an  action  before  the  lapse 
of  10  days  after  notice  being  fatal  to  a  recovery.  At  the  time  of  the 
commencement  of  the  action  of  Reining  v.  City  of  Buffalo,  102  N.  Y. 
308,  6  N.  E.  792,  the  charter  of  the  city  of  Buffalo  (Laws  1870,  p.  1179, 
c.  519,  tit.  3,  §  7)  provided: 

"No  action  or  proceeding  to  recover  or  enforce  any  such  claim  against  the 
city  shall  be  brought  until  the  expiration  of  forty  days  after  the  claim  shaU 
have  been  presented  to  the  common  council." 

The  complaint,  stating  facts  upon  which  the  plaintiff  sought  to  hcJd 
the  city  liable  for  tort,  failed  to  allege  the  presentation  of  such  a  claim, 
and  the  Court  of  Appeals  affirmed  a  judgment  sustaining  a  demurrer 
to  the  complaint     The  court,  in  its  opinion,  says : 

'The  general  rules  of  pleading  applying  to  such  cases  are  elementary,  and 
hardly  need  citations  to  illustrate  them.  It  was  said  by  Judge  Denio  in  How- 
land  V.  Edmonds,  24  N.  Y.  307:  'If  the  defendant's  liability  depends  upon  the 
performance  of  a  condition  precedent,  it  is  very  plain  that  no  action  will  lie 
until  it  be  performed;  and  a  request  or  demand  of  the  thing  claimed  may, 
and  frequently  does,  constitute  such  a  condition  to  the  obligation  of  the  de- 
fendant. When  that  is  the  case,  such  demand  before  suit  brought  must  be 
averred  and  proved  to  enable  the  plaintiff  to  maintain  the  action.'  The  rule 
is  also  illustrated  by  the  decision  in  Graham  v.  Scripture,  26  How.  Praa  501. 
where,  in  an  action  upon  a  judgment,  which  was  prohibited  by  statute,  except 
upon  leave  of  the  court  first  had,  it  was  held  that  the  allegation  of  such  leave 
must  be  averred  and  proved  l)y  the  plaintiff.  It  was  held  in  Taylor  v.  Mayor, 
etc.,  83  N.  Y.  625,  that  a  similar  provision  in  the  charter  of  New  York  con- 
stituted a  condition  to  the  maintenance  of  an  action  against  the  city,  although 
in  that  ease  it  was  also  held  that  it  did  not  in  terms  apply  to  the  use  of  a 
claim  by  way  of  set-off  or  recoupment  in  an  action  brought  by  the  dty  against 
the  claimant" 

In  Thrall  v.  Cuba  Village,  88  App.  Div.  410,  84  N.  Y.  Supp.  661,  the 
Fourth  department  of  this  court  has  held  the  rule  laid  down  by  the 
Court  of  Appeals  in  the  Reining  Case  applicable  to  a  complaint  framed 
under  provisions  of  section  322  of  the  village  law  (Laws  1897,  p.  453, 
c.  414)  that— 

"  'No  action  shall  be  maintained  against  the  village  for  damages  for  a  personal 
injury  *  *  •  alleged  to  have  been  sustained  by  reason  of  the  negligence 
of  the  village  •  •  *  unless  the  same  shall  be  commenced  within  one  year 
after  the  cause  of  action  therefor  shall  have  accrued,  nor  unless*  a  written 
verified  statement  of  the  claim  'shall  have  been  filed  vrith  the  village  clerk 
within  six  months  after  the  cause  of  action  shall  have  accrued ;  and  then  con- 
tinues :  'An  action  on  such  a  claim  shall  not  be  commenced  until  the  expira- 
tion of  thirty  days  after  it  is  presented.*  '* 

It  was  there  determined  that  the  provision  that  an  action  on  such  a 
claim  could  not  be  commenced  until  the  expiration  of  thirty  days  con- 
stituted a  condition  precedent,  compliance  with  which  must  be  pleaded 
and  proved,  and  a  verdict  in  favor  of  plaintiff  was  reversed.  The  case 
in  hand  cannot  be  distinguished  from  those  to  which  reference  has  been 
had,  and  the  rule  adopted  in  those  decisions  must  govern  here. 

The  judgment  must  therefore  be  affirmed,  with  costs.    All  concur. 
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GILLBN  ▼.  MCALLISTER  et  al. 
(Supreme  Ck>urt,  Appellate  Diylslon,  Second  Department    October  11,  1904.) 

1.   INJITBT  TO  EMPI.0T6— NbGLIGZNOB  OT  FELLOW  SeBVAZIT— BIASTBB'B  KNOWL- 
EDGE OF  Incompetency. 

A  master  la  not  liable  for  Injury  to  an  employ^  through  the  negligence 
of  a  fellow  servant,  though  he  was  incompetent,  in  the  absence  of  evidence 
that  the  master  was  aware,  or  chargeable  with  knowledge,  thereof. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  John  Gillen  against  James  McAllister  and  others,  doing 
business  as  McAllister  Bros.  From  a  judgment  dismissing  the  com- 
plaint at  the  close  of  plaintiff's  evidence,  he  appeals.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

Frederick  W.  Sparks,  for  appellant. 
George  Gordon  Battle,  for  respondents. 

WILLARD  BARTLETT,  J.  The  complaint  in  this  action  alleges 
that  the  defendants  were  copartners  engaged  in  operating  steam  derricks 
in  and  about  New  York  Harbor ;  that  on  the  3d  day  of  July,  1901,  the 
plaintiff  was  employed  on  one  of  the  defendants'  lighters,  loading  barrels 
of  cwl  from  a  dock  in  Hoboken,  N.  J.,  upon  said  lighter,  by  means  of  a 
hoist  operated  by  a  stationary  steam  engine ;  that  tfie  defendants  negli- 
gently and  carelessly  employed  a  person  wholly  incompetent  and  un- 
skillful in  the  operation  of  such  stationary  steam  engine;  that  in  the 
prosecution  of  tlie  defendants'  business  said  incompetent  and  unskillful 
person  allowed  another  incompetent  and  unskillful  person  to  operate 
said  stationary  steam  engine,  and  negligently  and  carelessly  caused  two 
barrels  of  oil  to  be  suddenly  lowered  without  signal  and  without  warn- 
ing, and  to  fall  upon  and  crush  the  plaintiff's  right  leg  between  the 
ankle  and  the  knee.  For  the  injuries  thus  sustained  the  plaintiff  seeks  in 
this  action  to  recover  damages  against  the  defendants.  At  the  close 
of  the  evidence  offered  in  his  behalf  the  complaint  was  dismissed,  and 
the  question  for  us  upon  this  appeal  is  whether  the  facts  proved,  in  the 
most  favorable  view  which  wcan  be  taken  of  them,  entitled  the  plaintiff 
to  have  the  case  submitted  to  the  jury. 

A  marine  engineer  named  Keifer,  in  the  employ  of  the  defendants,  . 
had  been  engaged  in  operating  the  stationary  engine  for  some  time  be- 
fore the  accident  occurred.  A  stranger,  whose  name  does  not  appear, 
but  who  is  described  as  the  captain  of  a  barge  named  the  Ironton,  came 
into  the  engine  house,  and  was  allowed  by  Keifer  to  undertake  the 
operation  of  the  engine.  While  so  doing  he  appears  to  have  lowered 
the  hoist  without  receiving  any  proper  signal  from  the  plaintiff  to  do 
so,  thus  allowir^  the  load  of  barrels  to  fall  upon  the  plaintiff  and 
crush  his  leg.  The  evidence  clearly  suffices  to  make  out  a  prima  facie 
case  of  negligence  against  this  stranger,  and  the  appellant  seeks  to 
impute  his  negligence  to  Keifer  on  the  principle  of  those  cases  in  which 
the  master  has  been  held  liable  for  the  negligent  act  of  an  individual 

f  1.  See  Master  and  Servant,  vol.  34,  Cent  Dig.  §  343. 
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whom  the  servant  has  invited  to  aid  him  in  the  execution  of  a  task  im- 
posed by  the  master.  Althorf  v.  Wolfe,  22  N.  Y.  355 ;  Kilroy  v.  D.  & 
H.  C.  Co.,  121  N.  Y.  22,  24  N.  E.  192 ;  Booth  v.  Mister,  7  Carr.  & 
Payne,  66,  But,  assuming  that  Keifer  was  negligent,  this  is  not  enough 
to  make  the  defendants  liable.  The  plaintiff  and  Keifer  were  fellow 
servants  in  the  employ  of  the  defendants,  who  could  not  be  held  respon- 
sible for  the  negligence  of  one  of  their  servants  engaged  in  a  common 
employment  resulting  in  injury  to  another  without  proof  that  the  serv- 
ant whose  negligence  inflicted  the  injury  was  incompetent,  and  that  his 
incompetency  was  known,  or  ought  to  have  been  known,  to  the  master. 
Park  v.  N.  Y.  Central  &  H.  R.  R.  R.  Co.,  155  N.  Y.  215,  49  N.  E.  674, 
63  Am.  St.  Rep.  663.  It  appears  that  Keifer  was  licensed  only  as  a 
marine  engineer,  and  that  he  held  no  license  to  operate  a  stationar}* 
engine.  This  fact,  however,  did  not  tend  to  show  that  he  was  incompe- 
tent. Smith  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  164  N.  Y.  491,  58  N.  E 
655.  The  testimony  relied  upon  to  establish  his  incompetency  is  a  dec- 
laration by  him  to  the  effect  that  he  was  not  used  to  running  stationan- 
engines,  but  would  do  the  best  he  could.  As  matter  of  fact,  he  did 
operate  the  engine  successfully,  and  without  injury  to  any  one,  and  no 
accident  occurred,  until  it  was  placed  in  charge  of  the  captain  of  the 
barge  Ironton,  as  already  stated.  I  am  unable  to  find  any  evidence  in 
the  record  from  which  it  can  be  inferred,  even  if  we  assume  that  Keifer 
actually  was  incompetent,  that  the  defendants  were  aware  of  that  fact, 
or  chargeable  with  such  knowledge.  This  defect  in  the  proof,  it  seems 
to  me,  compelled  the  learned  trial  judge  to  dismiss  the  complaint 
I  think  the  judgment  should  be  affirmed. 

'  Judgment  affirmed,  with  costs.    All  concur. 


HELD  V.  CALDWELIr-BASTON  CO. 
tSupreme  Court,  Appellate  Division,  Second  Department.    October  11. 190i.) 

1.  Novation. 

The  defense  of  novation  is  made  out  in  an  action  on  a  note  by  evidence 
that  defendant  gave  plaintiff  an  order  on  D.  for  the  amount  thereof,  that 
plaintiff  presented  the  order,  and  that  it  was  discharged  by  means  of  a 
credit  and  note  given  by  D.,  declared  by  plaintiff  to  have  been  received  in 
settlement 

2.  Sai£e— Evidence. 

Plaintiff,  in  rebuttal  of  evidence  In  support  of  the  defense  of  novation 
through  an  order  given  by  defendant  on  D.  and  the  receipt  by  plaintiff 
from  D.  of  a  credit  and  note  in  settlement,  may  not  show  that  in  other 
transactions  plaintiff  had  accepted  orders  from  defendant  as  security,  in- 
stead of  payment,  this  having  no  tendency  to  prove  the  character  of  the 
transaction  in  question. 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Fourth  District 
Action  by  Henry  Held  against  the  Caldwell-Easton  Company.    From 
a  judgment  awarding  to  plaintiff  $1.29  damages  and  $2  costs,  only,  in 
an  action  on  a  promissory  note  for  $300,  he  appeals.     Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTI^ETT.  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 
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Joab  H.  Banton,  for  appellant. 
Willard  U.  Taylor,  for  respondent 

WILIyARD  BARTLETT,  J.  This  is  an  action  upon  a  promissory 
note  for  $300,  in  which  the  plaintiff  has  recovered  only  the  amount  paid 
out  by  him  for  protest  fees,  the  court  below  having  held  that  the  de- 
fendant had  established  the  defense  of  novation.  The  proof  fairly 
sustained  this  conclusion,  and  it  cannot  be  held  that  the  judgment  in 
so  far  as  it  is  unfavorable  to  the  plaintiff  is  against  the  evidence  or 
weight  of  evidence.  The  plaintiff  was  demanding  payment  of  the  note 
in  suit.  The  defendant  gave  him  an  order  upon  one  Dewey,  who  was 
the  defendant's  debtor,  for  the  payment  of  the  amount  of  the  note. 
There  is  a  dispute  as  to  whether  the  plaintiff  accepted  this  order  ex- 
pressly in  payment  of  the  note  or  not;  but,  however  that  may  be,  he 
presented  it  to  Dewey  for  acceptance,  and,  while  Dewey  did  not  accept 
it  at  once,  he  subsequently  gave  the  plaintiflf  credit  for  the  amount  of 
the  order.  This  fact  appears  not  only  by  the  testimony  of  Dewey  him- 
self, but  by  a  letter  from  the  plaintiff  to  the  defendant,  stating  that  the 
order  upon  Dewey  had  been  settled  by  notes.  It  has  been  said  that  a 
novation  "requires  the  creation  of  new  contractual  relations  as  well 
as  the  extinguishment  of  old.  There  must  be  the  consent  of  all  the 
parties  to  the  substitution,  resulting  in  the  extinction  of  the  old  obliga- 
tion and  the  creation  of  a  valid  new  one."  Izzo  v.  Ludington,  79  App. 
Div.  272,  276,  79  N.  Y.  Supp.  744,  746.  In  the  present  case  we  have 
proof  not  only  that  the  plaintiff  looked  to  Dewey,  instead  of  to  the 
defendant,  for  the  payment  of  the  $300  represented  by  the  note  in  suit, 
but  that  the  claim  of  the  plaintiff  upon  that  obligation  was  actually  dis- 
charged by  means  of  a  credit  and  note  given  by  Dewey,  which  were 
declared  by  the  plaintiff  to  have  been  received  in  settlement. 

There  was  no  error  in  refusing  to  receive  evidence  that  in  transactions 
other  than  the  transaction  in  suit  the  plaintiff  had  accepted  orders  from 
the  defendant  on  other  persons  than  Dewey  as  security,  instead  of  pay- 
ment of  his  claims  against  such  persons.  The  fact  thus  sought  to  be 
established  had  no  tendency  to  prove  the  true  character  of  the  transac- 
tion between  the  parties  with  reference  to  the  note  in  suit. 

The  judgment  should  be  affirmed. 

Judgment  of  the  Municipal  Court  affirmed,  with  costs.    All  concur. 


HOLT  et  al.  ▼.  COLONIAL  TRUST  CO. 
(Supreme  Court,  Appellate  Division,  Second  Department    October*  11,  1904.) 

1.  Check— Patebs— Payment— REFUSAir— Rights  of  Tbust  Company. 

Where  a  check  recites  that  it  is  drawn  in  pursuance  of  an  order  made 
by  the  Supreme  Court,  and  directs  the  trust  company  on  which  it  is 
drawn  to  pay  to  certain  administrators  or  their  attorney,  without  naming 
the  decedent,  payment  is  properly  refused  by  the  trust  company;  it  ap- 
pearing that  the  order  required  payment  to  be  made  to  the  administrators 
of  a  certain  decedent  or  their  attorney. 

2.  Same— Judgment— FoBM. 

In  an  action  against  a  trust  company  on  a  check  purporting  to  be  drawn 
in  pursuance  of  an  order  of  court,  but  which  failed  to  comply  with  the 
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order,  where  the  defendant  on  whom  it  was  drawn  introduced  no  eyidence, 
it  was  entitled  to  nothing  more  than  a  judgment  of  dismissal ;  the  case 
being  one  in  which  tlie  plaintiffs  simply  failed  to  make  out  a  cause  of 
action. 

Appeal  from  Municipal  Court,  Borough  of  Richmond,  First  District 
Action  by  William  T.  Holt  and  others  against  the  Colonial  Trust 
Company.    Judgment  for  defendant,  and  plaintiffs  appeal.     Modified. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

William  D.  Gaillard,  for  appellants. 
C.  V.  Nellany,  for  respondent 

WILLARD  BARTLETT,  J.  This  action  was  brought  upon  the 
following  check  drawn  by  the  chamberlain  of  the  city  of  New  York : 

''New  York,  Dec.  18, 190a 
''Northfleld  Building  ▼«.  Barber.  No.  172. 

"No.!. 
''Colonial  Trust  Ck>mpan7. 

"In  pursuance  of  an  order  in  the  above  entitled  cause,  made  by  Supreme 
Ck>urt  and  bearing  date  the  5th  day  of  Dec.  1903,  Pay  to  the  order  of  Ophelia 
B.  Barber,  as  administratrix,  &  Edgar  L.  Benjamin  &  Theodore  H.  Spratt,  ad- 
ministrators, or  Tho&  O.  Prioleao,  atty.,  seventy-flve  and  ^Vioo  dollars. 
"$75.14.  E.  R.  L.  Gould,  Chamberlain." 

Payment  of  this  instrument  was  refused  by  the  defendant  corporation 
upon  the  ground  that  it  was  not  drawn  in  accordance  with  the  terms  of 
the  order  of  the  Supreme  Court  referred  to  in  the  instrument.  An  ex- 
amination of  that  order  shows  such  to  have  been  the  fact  The  order 
directed  the  city  chamberlain  to  make  payment  to  "Ophelia  B.  Barber, 
as  administratrix,  and  Edgar  L.  Benjamin  and  Theodore  H.  Spratt,  as 
administrators  of  the  goods,  chattels  and  credits  of  Olin  M.  Barber,  de- 
ceased, or  Thomas  G.  Prioleau,  their  attorney."  The  check  omits  to 
characterize  the  first  payees  as  administrators  of  Olin  M.  Barber,  or 
any  other  particular  person.  It  also  omits  to  describe  the  second  or 
alternate  payee  as  their  attorney.  I  think  that  these  omissions  justified 
tihe  Colonial  Trust  Company  in  refusing  to  pay.  Before  making  pay- 
ment, its  officers  were  entitled  to  require  that  the  check  should  be  drawn 
in  accordance  with  the  order  of  the  Supreme  Court ;  indeed,  it  was  their 
duty  not  to  pay  in  the  absence  of  conformity  with  such  order.  Al- 
though it  is  unlikely  that  any  harm  would  have  been  done  by  honoring 
this  check  in  this  particular  instance,  it  might  very  well  happen  in  some 
cases  that  the  same  person  would  be  an  administrator  of  different  es- 
tates, and  confusion  would  arise  unless  in  checks  of  this  character, 
based  upon  an  order  describing  the  payee  as  the  administrator  of  a 
particular  estate,  that  estate  were  indicated  in  the  check  itself.  It 
seems  to  me  that  the  defendant  is  deserving  of  praise,  rather  than 
censure,  for  insisting  upon  a  strict  compliance  with  the  terms  of  the 
order  before  making  payment  out  of  a  fund  which  it  held  as  a  depos- 
itarv  of  court  money. 

These  views  make  it  unnecessary  to  decide  whether  the  Municipal 
Court  was  correct  in  holding  that  the  check  was  a  nonnegotiable  instru- 
ment, and  therefore  that  the  plaintiffs  had  failed  to  rnake  out  a  case 


Digitized  by 


Google 


Sup.   Ct.)  PEOPLE  V.  WELL&  957 

because  they  had  not  proved  any  consideration.  The  nonconformity  of 
the  check  with  the  terms  of  the  order  was  enough  to  entitle  the  defend- 
ant to  prevail. 

It  was  error,  however,  to  render  judgment  for  the  defendant  on  the 
merits.  The  defendant  introduced  no  evidence,  and  the  case  was  one 
in  which  the  plaintiffs  had  simply  failed  to  make  out  a  cause  of  action. 
The  judgment  should  therefore  be  modified  so  as  to  direct  the  dismissal 
of  the  complaint,  but  not  on  the  merits ;  and,  as  thus  modified,  affirmed, 
without  costs  of  this  appeal  to  either  party.    All  concur. 


PEOPLE  ex  rel.  ADELPHI  CX)LLEGB  ▼.  WELLS  et  al 

(Supreme  Court,  Appellate  Division,  Second  Department    October  11,  1904.) 

1.  Taxation— EzEKPTioNS— Athletic  Ground  or  Ck>LLBGB-~RBNTiNG  During 
Vacations. 

Under  Laws  1896,  p.  797,  c.  908,  §  4  (7),  exempting  from  taxation  the 
real  property  of  a  corporation  organized  excluslrely  for  educational  pur- 
poses, and  "used  exclusively"  for  carrying  out  thereon  one  or  more  of  such 
purposes,  the  athletic  field  of  a  college,  being  rented  during  Tacations,  is 
not  exempt 

Appeal  from  Special  Term,  Kings  County. 

Certiorari  on  the  relation  of  Adelphi  College  against  James  L.  Wells 
and  others,  constituting  the  board  of  taxes  and  assessments  of  the  city 
of  New  York,  to  review  taxation.  From  an  order  dismissing  the  writ, 
relator  appeals.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT.  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

John  A.  Taylor,  for  appellant. 

George  S.  Coleman,  for  respondents. 

WILLARD  BARTLETT,  J.  The  question  in  this  case  is  whether 
its  "Players'  Field,"  a  piece  of  property  in  the  borough  of  Brooklyn, 
principally  used  by  the  relator  for  athletic  exercises  on  the  part  of  its 
students,  is  exempt  from  taxation  under  the  provisions  of  the  tax  law, 
which  exempts  the  real  property  of  a  corporation  organized  exclusively 
for  educational  purposes  and  used  exclusively  for  carrying  out  thereup- 
on one  or  more  of  such  purposes.  Laws  1896,  p.  797,  c.  908,  §  4,  subd. 
7.  The  portions  of  the  statute  material  to  be  considered  upon  the  pres- 
ent appeal  are  as  follows : 

•*(7)  The  real  property  of  a  corporation  or  association  organized  exclusively 
f or  •  ♦  •  educational  •  •  •  purposes,  and  used  ezclusiyely  for  car- 
rying out  thereupon  one  or  more  of  such  purposes,  ♦  ♦  ♦.  The  real  prop- 
erty of  any  such  corporation  not  so  used  exclusively  for  carrying  out  there- 
upon one  or  more  of  such  purposes,  but  leased  or  otherwise  used  for  other 
purposes  shall  not  be  so  exempt ;  but  if  a  portion  only  of  any  lot  or  building 
of  any  such  corporation  or  association  is  used  exclusively  for  carrjring  out 
thereupon  one  or  more  of  such  purposes  of  any  such  corporation  or  association, 
'  then  such  lot  or  building  shall  be  so  exempt  only  to  the  extent  of  the  value  of 
the  portion  so  used,  and  the  remaining  portion  of  such  lot  or  building  to  the 
extent  of  the  value  of  such  remaining  portion  shall  be  subject  to  taxation." 

1 1.  See  Taxation,  vol.  45,  Cent  Dig.  |  398. 
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The  property  in  question  was  purchased  by  the  relator  in  1894  for 
$54,400,  a  mortgage  being  given  for  $40,000  of  the  purchase  money. 
The  field  was  then  created  and  fenced,  and  a  small  grand  stand  was  bu&t 
thereon,  containing  lockers,  dressing  rooms,  etc.  The  property  was 
then  placed  and  remained  under  the  control  and  management  of  the 
professor  of  athletics  in  Adelphi  College,  and  the  students  of  that  insti- 
tution participate  in  athletic  exercises  there  every  day  in  the  week  dur- 
ing term  time,  when  the  weather  permits.  In  the  vacation  season,  how- 
ever, the  field  is  let  out  to  various  athletic  associations  or  organizations 
entirely  unconnected  with  Adelphi  College  for  games  of  ball  or  prac- 
tice games  in  which  the  Adelphi  College  students  take  no  part  whatever. 
The  care  taker  employed  by  the  relator  is  permitted  to  make  a  charge 
against  these  parties  for  this  use  of  the  field,  and  the  receipts  are  by  him 
turned  over  to  the  college  authorities.  The  evidence  showed  that  these 
receipts  amounted  in  1897-98  to  $179.85,  in  1898-99  to  $82.75,  in 
1899-00  to  $198,  in  1900-01  to  $251.89,  in  1901-02  to  $246,  and  in 
1902-03  to  $320.16.  It  majr  be  assumed  that  the  use  of  real  propert>' 
for  the  cultivation  of  athletics  is  an  educational  purpose  under  the  tax 
law,  and  that  the  Players'  Field  of  Adelphi  College  would  be  entitied 
to  exemption  from  taxation  if  it  were  exclusively  used  for  athletic 
games  or  other  exercises  by  the  students  of  that  institution,  either  alone 
or  in  contests  with  athletes  belonging  to  outside  organizations.  Here, 
however,  it  appears  that  the  property  is  utilized  as  a  source  of  pecuniary 
income  by  renting  it  to  outside  parties  for  contests  in  which  the  Adelphi 
College  students  do  not  participate,  and  over  which  the  college  officers 
have  no  control.  I  am  unable  to  see  how  such  use  can  be  regarded  as 
exclusively  for  carrying  out  an  educational  purpose,  within  tihe  mean- 
ing and  intent  of  the  statute. 

The  appellant  relies  chiefly  upon  the  case  of  Temple  Grove  Seminarv 
V.  Cramer,  98  N.  Y.  121,  and  the  Matter  of  the  Vassar  Will,  127  N.  Y. 
1,  27  N.  E.  394.  In  the  first  of  these  cases  it  was  held  that  an  exemp- 
tion from  taxation  of  premises  used  as  an  incorporated  academy  was 
not  lost  by  leasing  them  as  a  boarding  house  during  the  summer  vaca- 
tion ;  and  that  case  was  cited  with  approval  in  the  Matter  of  the  Vassar 
Will,  supra.  It  is  to  be  observed,  however,  that  both  the  cases  cited 
arose  under  the  Revised  Statutes,  which  differed  materially  from  the 
present  tax  law  in  not  prescribing  an  exclusive  use  as  a  condition  of 
exemption,  the  provision  which  was  ccwistrued  in  these  cases  being  that 
''every  building  erected  for  the  use  of  a  college,  incorporated  academy 
or  other  seminary  of  learning,  and  in  actual  use  for  either  of  such  pur- 
poses, shall  be  exempt  from  taxation."  1  Rev.  St.  (1st  Ed.)  p.  388, 
pt.  1,  c.  13,  tit.  1,  §  4,  subd.  3.  A  liberal  construction  of  the  language 
quoted  permitted  the  result  which  was  reached  in  each  of  those  cases. 
The  language  of  the  present  tax  law,  however,  is  quite  different,  and 
evinces,  it  seems  to  me,  an  intent  to  restrict  the  exemption  to  a  greater 
extent  than  was  permitted  under  the  Revised  Statutes.  This  was  the 
view  taken  by  the  Appellate  Division  in  the  Third  department  in  the 
cases  of  the  People  ex  rel.  Young  Men's  Association  v.  Sayles,  32  App. 
Div.  197,  53  N.  Y.  Supp.  67,  and  the  People  ex  rel.  Catholic  Union  v. 
Sayles,  32  App.  Div.  203,  53  N.  Y.  Supp.  65,  in  which  the  opinions  were 
written  by  Mr.  Justice  Landon,  and  were  adopted  by  the  Court  of  Ap- 
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peals  in  affirming  the  orders  appealed  from.  167  N.  Y.  677,  679,  51 
N.  E.  1092,  1093.  Referring  to  the  Temple  Grove  Seminary  Case 
and  other  decisions  to  the  same  effect.  Judge  Landon  remarks  that 
they  arose  under  the  Revised  Statutes  and  special  statutes,  while  the 
tax  law  prescribes  exclusive  use  as  the  main  test  of  exemption,  and  then 
guards  by  further  provisions  against  the  relaxation  of  that  test.  It 
seems  to  me  that  the  effect  of  the  affirmance  of  these  two  Third  depart- 
ment decisions  by  the  Court  of  Appeals  upon  the  opinions  below  clearly 
sustains  the  action  of  the  court  at  Special  Term  in  the  present  case  in 
refusing  to  hold  that  the  relator  had  established  an  exclusive  use  of  its 
athletic  field  for  educational  purposes  which  entitled  it  to  exemption 
under  the  tax  law  now  in  force. 

I  think  the  order  appealed  from  should  be  affirmed. 

Order  dismissing  writ  of  certiorari  affirmed,  with  $10  costs  and  disburse- 
menta.    All  concur. 


O'DONNBLL  v.  WELZ  &  ZERWECK. 

(Supreme  Court,  Appellate  Division,  Second  Department    October  11,  1904.) 

1.  Masteb  and  Sebvant— Injttbies  to  Sebvant— Fall  of  Building— Neqli- 

OENCE. 

Where,  in  an  action  for  injuries  to  a  servant  by  the  collapse  of  certain 
coal  pockets  erected  on  defendant's  premises,  under  which  plaintiff  was 
working,  there  was  evidence  that  defendant  had  received  at  least  two 
warnings  before  the  accident  that  there  was  some  defect  in  the  plan  which 
rendered  it  dangerous  to  load  the  pockets  to  their  capacity,  and,  notwith- 
standing this,  plaintiff  was  directed  to  work  under  the  same  with  nothing 
but  a  beam  placed  under  them  to  support  the  weight,  which  proved  in- 
effectual, whether  defendant  was  guilty  of  negligence  was  for  the  jury. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Frank  O'Donnell  against  Welz  &  Zerweck.  From  a  judg- 
ment in  favor  of  plaintiff  and  from  an  order  denying  defendant's  mo- 
tion for  a  new  trial  on  the  minutes,  defendant  appeals.     Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

John  B.  Doyle  (John  Vernon  Bouvier,  Jr.,  on  the  brief),  for  appel- 
lant. 

Oswald  N.  Jacoby,  for  respondent. 

HIRSCHBERG,  P.  J.  The  defendant  is  a  domestic  corporation 
engaged  in  the  brewing  business  in  the  borough  of  Brooklyn,  New  York 
City.  The  plaintiff,  in  September,  1901,  was  in  the  employ  of  a  con- 
tractor who  had  engaged  to  fill  certain  coal  pockets  on  the  defendant's 
premises,  and  while  he  was  at  work  under  the  pockets  the  entire  struc- 
ture fell,  inflicting  the  injuries  of  which  he  complains.  I  do  not  find 
reversible  error  in  any  of  the  rulings  of  the  trial  court,  and  the  verdict 
cannot  be  r^^rded  as  excessive.  If  there  is,  therefore,  sufficient  evi- 
dence to  justify  the  submission  to  the  jury  of  the  question  of  the  de- 
fendant's negligence,  the  plaintiff  is  entitled  to  retain  his  judgment. 

The  coal  pockets  in  question  had  just  been  built  at  or  shortly  before 
the  time  of  the  accident,  and  were  being  filled  with  coal  for  the  first 
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time.  I'hcre  was  some  evidence  that  the  ground  upon  which  they  were 
erected  was  soft  and  muddy.  They  rested  upon  iron  beams,  which  were 
supported  on  one  end  by  the  wall  of  the  defendant's  boiler  room,  and 
on  the  other  end  by  iron  columns  placed  on  a  concrete  foundation. 
Both  the  supporting  framework  and  the  coal  pockets  were  constructed 
by  independent  contractors  employed  by  the  defendant,  the  entire  work 
being  finished  and  apparently  accepted,  in  the  month  of  August,  1901. 
The  defendant  then  commenced  to  fill  the  pockets  with  coal,  but  before 
they  were  filled  one  of  them  gave  way,  for  no  reason  which  the  evidence 
discloses  unless  that  it  was  incapable  of  sustaining  the  weight  of  its 
capacity.  The  defendant  employed  a  firm  of  house  movers  to  shore  up 
the  fallen  pocket,  in  which  work  the  defendant's  chief  engineer  assisted 
by  putting  some  iron  or  steel  plates  under  the  platform  coimected  witb 
the  shoring  work.  This  chief  engineer  was  in  the  courtroom  at  the  time 
of  the  trial,  but  was  not  called  to  testify.  After  this  accident  had  been 
repaired,  and  while  the  final  work  of  filling  the  pockets  was  in  progress, 
it  was  observed  that  the  whole  structure  was  shaking,  and  the  defend- 
ant's vice  president,  Mr.  Zerweck,  together  with  the  chief  engineer, 
placed  a  beam,  12  by  12  inches,  under  the  structure,  either  to  steady 
or  support  it.  This  was  at  about  half  past  2  o'clock  in  the  afternoon  of 
the  day  of  the  plaintiff's  accident,  and  about  two  hours  and  a  half  be- 
fore that  occurrence.  During  these  two  and  a  half  hours  the  coaling 
work  was  permitted  to  proceed  until  the  weight  evidently  became  too 
great  for  the  structure  to  carry,  and  the  whole  thing  came  down,  as  a 
witness  describes  it,  "with  one  crash." 

In  claiming  immunity  for  their  client  for  the  consequences  of  the  acci- 
dent, the  learned  counsel  for  the  appellant  rely  upon  the  proposition  es- 
tablished in  Burke  v.  Ireland,  166  N.  Y.  305,  59  N.  E.  914,  that  the  own- 
er of  a  building  in  process  of  erection  is  not  responsible  for  the  de- 
fective execution  by  a  contractor  of  a  competent  plan  of  construction. 
The  case  has  no  controlling  application.    The  measure  of  liability  is 
different  in  the  case  of  an  unfinished  building  from  one  which  has  been 
completed,  accepted,  and  in  use.    This  was  pointed  out  by  Mr.  Justice 
Cullen  in  Murphy  v.  Altman,  28  App.  Div.  472,  474,  61  N.  Y.  Supp. 
106,  in  the  following  words :    "The  case  of  a  building  in  the  course  of 
construction  is  very  different  from  that  of  a  completed  structure,  whidi 
is  used  and  occupied  for  business  purposes,  which  persons  are  invited 
to  enter,  and  which  such  persons  have  a  right  to  assume  is  reasonably 
safe."    Aside  from  this  consideration,  however,  the  evidence  in  this 
case  tends  to  affirmatively  establish  negligence  on  the  part  of  the  defend- 
ant.    It  had  received  at  least  two  warnings  before  the  accident  that 
there  was  some  defect  in  either  the  plan  or  structure,  which  rendered  it 
dangerous  to  load  the  pockets  to  their  capacity,  and  the  jury  was  en- 
titled to  conclude  that  in  such  circumstances  it  was  not  reasonable  care 
to  proceed  with  the  work  and  its  attendant  risks  with  no  other  safeguard 
than  the  temporary,  and,  as  the  event  proved,  inadequate,  means  adopted 
to  secure  the  safety  of  the  workmen.    In  addition  to  this,  there  is  some 
evidence  that  a  hoisting  apparatus,  which  occasioned  additional  weight 
and  strain,  was  attached  by  the  defendant  to  the  structure,  and  that  the 
architect  by  whom  the  structure  was  planned  had  not  been  informed, 
when  he  designed  it,  that  it  would  be  subjected  to  this  added  burden. 
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On  the  whole  case  the  question  of  the  defendant's  negligence  and  the 
possible  contributory  negligence  of  the  plaintiff  were  matters  of  fact, 
and  not  of  law,  and  were  submitted  to  the  jury  under  instructions  quite 
favorable  to  the  appellant. 

It  follows  that  the  judgment  and  order  should  be  affinned. 

Judgment  and  order  affirmed,  with  costs.    All  concur* 


BON  y.  FENIiON. 
(Supreme  Court,  Appellate  Division,  Second  Department    October  11,  1901) 

1.   lANDLOBD  AND  TENAmV—IiEASS— ACTION  FOB  RENT. 

Defendant  occupied  certain  apartments  in  pursuance  of  a  scheme  to 
convey  the  Impression  that  the  apartments  rented  for  $1,100  per  year, 
the  arrangement  being  that  defendant  should  pay  a  small  amount  early 
In  the  year,  and  then  to  make  payments  at  the  rate  of  $91.67  per  month 
for  the  remainder  of  the  time,  so  that.  If  the  year  was  completed,  It 
would  amount  to  $900.  Defendant,  whose  tenancy  under  such  arrange- 
ment b€^n  In  October,  paid  $76  on  October  8th,  and  paid  no  more  until 
January,  from  and  after  which  time  to  the  termination  of  his  tenancy 
in  May  he  gave  five  checks  for  $91.67  each.  Held  that.  In  the  absence  of 
proof  that  such  checks  were  not  received  In  full  payn^ent  of  the  rent  due 
at  the  several  periods  when  the  checks  were  given.  It  would  be  so  pre- 
sumed, so  that  neither  the  landlord  nor  his  assignee  were  entitled  to  re- 
cover alleged  additional  rent  due  after  termination  of  the  tenancy. 

Hooker,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  First  District. 

Action  by  Isidore  M.  Bon  against  John  T.  Fenlon.  From  a  Mu- 
nicipal Court  judgment  in  favor  of  defendant,  plaintiflE  appeals.  Af- 
firmed. 

Sec  84  N.  Y.  Supp.  868. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

Alvan  R.  Johnson,  for  appellant 
John  V.  Judge,  for  respondent. 

WOODWARD,  J.  Upon  a  previous  appeal  in  this  case  (88  App. 
Div.  612,  84  N.  Y.  Supp.  868)  we  held  that  the  defendant  occupied  the 
premises  of  the  plaintiff  at  will ;  that  he  could  terminate  his  tenancy 
at  any  time ;  and  that  there  was  nothing  due  for  the  months  of  June, 
July,  Au^st,  and  September,  1902,  the  defendant  having  vacated  the 
premises  m  May.  On  the  case  coming  on  for  a  new  trial  the  plaintiff 
adopted  a  new  theory,  and  attempted  to  recover  the  amount  of  rent 
alleged  to  have  been  earned  during  the  time  the  tenant  was  in  possession 
at  the  rate  of  $900  per  year.  That  is,  on  this  appeal  it  is  claimed  that 
the  terms  of  the  contract  called  for  the  payment  of  rent  at  the  rate  of 
$900  per  year,  the  plaintiff  being  in  possession  for  eight  months  at 
$76  per  month,  making  a  total  charge  of  $600,  on  which  payments  had 
been  made  aggregating  $533,  leaving  an  unpaid  balance  of  $66.66; 
and  it  is  urged,  the  plaintiff  showing  assignments  of  any  rents  which 
might  have  been  due  his  predecessors  in  title,  that  because  the  trial 
89  N.Y.S.— 61 
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court  failed  to  give  judgment  for  this  amount  the  judgment  should  be 
reversed. 

We  are  of  opinion  that  this  contention  was  without  merit  The 
scheme  under  which  the  defendant  occupied  the  premises  was  designed 
to  convey  the  impression  that  the  apartments  under  consideration  rent- 
ed for  $1,100  per  year.  To  this  end  it  appears  to  have  been  arranged 
that  the  defendant  should  pay  a  small  amount  early  in  the  year,  and 
then  to  make  payments  at  the  rate  of  $91.67  per  month  for  the  remain- 
der of  the  time,  so  that,  if  the  year  was  completed,  it  would  amount 
to  the  sum  of  $900.  The  defendant,  whose  tenancy  under  this  ar- 
rangement began  in  October,  paid  $76  on  the  8th  of  that  month.  He 
paid  no  more  until  January,  and  from  that  time  to  the  termination  of 
his  tenancy  in  May  he  gave  five  checks  for  $91.67  each ;  and  there  is 
no  reason  to  doubt,  under  the  conceded  facts  in 'this  case,  that  these 
various  checks  were  received  in  full  payment  of  the  rents  due  at  the 
several  periods  when  the  checks  were  given,  so  that  the  assignments  in 
evidence  conveyed  no  rights  to  the  plaintiff,  who  is,  with  his  prede- 
cessors in  title,  the  victim  of  the  sharp  practice,  which  undertook  to 
give  a  fictitious  value  to  the  premises  involved.  The  defendant  paid 
all  of  the  rent  which  he  was  under  any  obligations  to  pay  under  the 
terms  of  his  agreement,  and  if  he  is  benefited  by  reason  of  the  secret 
contract  it  is  not  for  this  court  to  interfere  in  behalf  of  those  who  claim 
rights  under  the  same  agreement  on  the  ground  that  it  was  collusive 
or  intended  to  defraud.  The  plaintiff  in  this  action  can  have  no  bet- 
ter standing  than  those  under  whom  he  claims  title,  and  the  evidence 
shows  that  the  defendant  has  discharged  all  of  his  obligations. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

HIRSCHBgRG,  P.  J.,  and  JENKS,  J.,  concur.  BARTLETT,  J, 
concurs  in  result 

HOOKER,  J.  (dissenting).  Our  decision  on  the  first  appeal  (88 
App.  Div.  612,  84  N.  Y.  Supp.  858)  was  to  the  effect  that  there  was 
nothing  due  from  the  defendant  to  the  plaintiff  for  rent  for  the  months 
of  June,  July,  August,  and  September,  1900.  At  the  time  of  the  com- 
mencement of  the  new  trial  directed  by  us  the  plaintiff  amended  his  bill 
of  particulars  so  as  prima  facie  to  show  that  there  was  still  a  balance 
of  rent  due  from  the  defendant,  and  unpaid  by  him  up  to  the  time  the 
plaintiff  actually  vacated  the  premises  the  last  of  May.  I  cannot  vote 
for  an  affirmance  of  the  judgment  now  in  review  for  the  reason  that 
to  my  mind  the  evidence  is  undisputed,  and  the  testimony  of  the  defend- 
ant admits,  that  there  was  a  balance  of  such  rent  due  from  him.  His 
second  year's  tenancy  was  decided  on  the  prior  appeal  not  to  have  been 
under  the  terms  of  the  lease  he  entered  into  in  October,  1901.  That 
lease,  it  is  true,  provided  for  unequal  monthly  payments,  but  cannot  be 
looked  to  for  an  expression  of  the  terms  of  the  new  tenancy  com- 
mencing October,  1902.  This  new  tenancy  was  to  be  at  ttie  rate  of 
$900  per  year,  and  this  statement  of  the  terms  of  the  contract  in  this 
particular  is  taken  from  the  mouth  of  the  defendant  himself  when  he 
says  that  the  rate  for  the  year  commencing  October,  1902,  was  to  be 
$900.    The  use  of  the  word  "rate"  necessarily  implies  a  proportionate 
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part  of  that  sum  for  the  use  and  occupation  for  a  fractional  part  of  a 
year.  In  my' opinion  there  is  no  evidence  to  support  the  statement 
made  in  the  prevailing  opinion  that  the  various  diecks  the  defendant 
gave  from  January  to  May,  1903,  "were  received  in  full  payment  of 
the  rents  due  at  the  several  periods  when  the  checks  were  given."  The 
checks  are  not  so  marked.  No  letter  to  that  eflEect  accompanied  them, 
and  there  is  no  word  from  the  testimony  of  any  witness  that  such  was 
the  understanding.  The  defendant  and  the  owner  expected  in  Oc- 
ber,  1902,  that  the  defendant  would  pay  at  the  rate  of  $900  a  year. 
This  he  has  not  done,  and  at  that  rate  still  owes  a  t«lance  of  $66.66, 
and  substantial  justice  will  not  obtain  by  allowing  him  to  escape  the 
payment  of  that  obligation  because  he  remitted  checks  of  $91.67  each 
for  several  preceding  months,  which  happened  to  be  the  payments  called 
for  in  an  independent  lease  under  which  he  occupied  in  a  preceding 
year. 

My  opinion  is  that  the  judgment  should  be  reversed,  and  a  new  trial 
ordered. 


KENNEDY  v.  THOMPSON  et  aL 

(Supreme  Court,  AppeUate  Division,  Second  Department    October  11,  lOOi.) 

1.  COKPOBATION&— Stock— CoNTBACT  TO  IssuB— Spkoifig'Pebfobmance. 

A  bUl  In  equity  la  not  maintainable  to  compel  spedflc  performance  of 
a  corporation's  contract  to  issue  stock  in  consideration  of  services  ren- 
dered to  it,  in  the  absence  of  an  allegation  and  proof  that  the  stock  has 
a  peculiar  value,  or  that  plaintiff  could  not  fully  recover  in  an  action  at 
law  the  damages  resulting  to  him  from  defendant's  breach  of  contract. 

Appeal  from  Special  Term,  Kings  County. 

Suit  by  William  T.  Kennedy  against  L.  A.  Thompson  and  others. 
From  a  decree  in  favor  of  plaintiff,  defendants  appeal.    Reversed. 

Argued  before  HIRSCHBERG,  P.  L,  and  BARTLETT,  WOOD- 
WARD, and  HOOKER,  JJ. 

Francis  B.  Mullin,  for  appellants. 
Robert  H.  Roy,  for  respondent 

HIRSCHBERG,  P.  J.  This  action  is  in  equity  to  compel  specific 
performance  by  the  defendants  of  a  contract  requiring  the  issue  and 
delivery  to  plaintiff  of  certain  shares  of  the  capital  stock  of  the  defend- 
ant corporation.  The  contract  was  for  the  personal  services  of  the 
plaintiff,  to  be  paid  for  in  part  by  the  issue  and  delivery  to  him  of  the 
stock  in  question,  which  services  the  court  has  found  to  have  been  fully 
performed  by  him,  and  to  have  been  terminated  by  his  unjustifiable 
discharge  from  the  defendants'  employment.  The  court  has  further 
found  that  a  certificate  for  10  shares  of  the  stock  was  issued  to  him, 
but  was  left  by  him  for  safe-keeping  in  the  defendants'  possession. 
The  judgment  appealed  from,  in  addition  to  an  award  of  damages 
against  the  defendants  for  the  unexpired  term  of  the  contract  of  serv- 
ice and  for  accrued  dividends  upon  the  stock  heretofore  issued  to  the 
plaintiff,  commands  the  issue  by  the  defendant  corporation  and  the  de- 
livery to  the  plaintiff  of  the  unissued  stock.    The  decision  of  the  learned 
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trial  justice  upon  which  the  judgment  is  based  remits  the  plaintiff  with- 
out prejudice. to  an  action  at  law  to  recover  from  the  defendants  the 
certificate  of  stock  issued  to  him,  and  now  in  their  possession,  together 
with  whatever  dividends  may  be  accrued  thereon. 

The  learned  counsel  for  the  respondent  cites  several  cases  in  support 
of  the  proposition  that  equitable  relief  may  be  obtained  where  a  corpo- 
ration refuses  to  issue  stock  to  one  lawfully  entitled  to  it,  but  they  ap- 
pear to  be  all  cases  in  which  the  law  furnishes  no  adequate  remedy  by 
way  of  damages  for  the  breach  of  contract  involved,  and  in  which  the 
stock  has  been  actually  issued  to  or  for  the  benefit  of  the  owner.  The 
question  in  most,  if  not  all,  the  cases  related  to  the  power  of  a  court  of 
equity  to  compel  a  transfer  of  stock  already  issued,  or  the  reissue  of 
other  stock  in  its  place.  In  Cushman  v.  Thayer  Manufacturing  Jewel- 
ry Co.,  76  N.  Y.  365,  32  Am.  Rep.  315,  the  stock  had  been  duly  issued 
and  indorsed  over  to  the  plaintiff,  but  the  corporation  refused  to  trans- 
fer it  upon  the  books.  It  was  held  that  an  action  to  compel  such  a  trans- 
fer was  proper,  and  that  a  recovery  of  damages  for  a  refusal  to  trans- 
fer would  not  furnish  an  adequate  compensation.  The  cases  cited  by 
the  court  all  related  to  a  refusal  to  transfer  issued  stock,  but  the  generd 
rule  that  a  court  of  equity  would  not  entertain  jurisdiction  for  specific 
performance  on  the  sale  of  stock  was  fully  recognized  (see  page  369, 
76  N.  Y.,  32  Am.  Rep.  315),  although,  of  course,  the  statement  of  the 
rule  was  limited  in  its  application  to  cases  where  compensation  in  dam- 
ages would  furnish  a  complete  and  satisfactory  remedy.  In  Johnson 
V.  Brooks,  93  N.  Y.  337,  the  facts  were  similar  in  effect  to  those  in 
the  Cushman  Case,  supra,  and  the  decree  was  upheld  upon  the  ground 
that  the  legal  remedy  was  inadequate,  or  could  have  been  enforced,  if 
at  all,  only  with  doubt  and  difficulty.  In  Bedford  v.  American  Alumi- 
num Co.,  51  App.  Div.  537,  64  N.  Y.  Supp.  856,  the  stock  which  was 
the  subject  of  controversy  amounted  to  one-half  of  the  corporate  issue, 
giving  to  its  owner  a  veto  power  upon  any  contemplated  change  in  the 
organization.  Moreover,  the  shares  had  been  issued  and  delivered, 
and  the  action  was  to  compel  a  reissue  in  smaller  denominations  to  a 
transferee,  and  a  transfer  to  him  upon  the  books  of  the  company.  To 
the  same  eflFect  as  the  cases  cited  are  Ernst  v,  Elmira  Municipal  Imp. 
Co.,  24  Misc.  Rep.  583,  54  N.  Y.  Supp.  116,  and  Gilkinson  v.  Third 
Avenue  R.  R.  Co.,  47  App.  Div.  472,  63  N.  Y.  Supp.  792. 

There  is  no  allegation  in  the  complaint  in  this  action,  and  no  proof 
was  made  upon  the  trial,  that  the  stock  of  the  defendant  corporation 
has  any  peculiar  value,  or  that  the  plaintiflF  could  not  fully  recover  in  an 
action  at  law  the  damages  resulting  to  him  from  the  defendants'  breach 
of  contract.  In  Bateman  v.  Straus,  86  App.  Div.  540,  83  N.  Y.  Supp. 
785,  decided  since  the  decision  in  the  case  at  bar,  this  court  held  that 
such  a  complaint  was  demurrable  as  not  stating  a  cause  of  action  for 
specific  performance.  The  defendants  there  agreed  to  deliver  to  the 
plaintiff  1,000  shares  of  the  capital  stock  of  a  corporation  as  part  com- 
pensation for  certain  services  rendered  by  him,  and  it  was  held  that  an 
action  for  specific  performance  would  not  lie  in  the  absence  of  allega- 
tions showing  difficulty  or  impossibility  in  the  ascertainment  of  the 
value  of  the  stock  or  other  facts  permitting  the  inference  that  the  plain- 
tiff was  without  an  adequate  remedy  at  law.    It  is  true  that  the  serv- 
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ices  in  that  case  were  not  rendered  under  a  contract  with  the  corpora- 
tion, but  the  principle  upon  which  the  decision  rests  is  not  controlled 
by  that  circumstance.  A  court  of  equity,  in  this  case  might  perhaps 
have  required  the  delivery  to  the  plaintiff  of  the  certificate  of  stock  here- 
tofore issued,  and  a  transfer  to  turn  on  the  hocks  of  the  defendant 
company  of  ^e  shares  represented  by  it ;  but  it  could  not  compel  the 
issue  of  the  remainder  of  the  stock,  within  the  spirit  of  the  Bateman 
Case,  without  the  allegation  and  proof  of  those  facts  which  are  essential 
to  the  successful  inv<^ng  of  its  peculiar  jurisdiction. 

It  follows  that  the  judgment  herein  must  be  reversed,  and  a  new  trial 
granted. 

Judgment  reversed,  mud  new  trial  granted;  coets  to  abide  the  final  award 
of  costs.    All  concur. 


In  re  ANDRBWS. 
(Supreme  Ck>Tirt,  Appellate  Division,  Second  Department    October  11,  1001) 

1.  WiTNKsssa  —  TBAzreAonoN  wrrn  Dbcbabsd  — BviDENOE—OBjEcnoNB— Us- 

vnsw. 

On  the  hearing  of  objections  to  an  administrator's  account,  an  objection 
to  a  question  asked  of  a  witness,  as  to  what  occurred  when  the  adminis- 
trator came  to  witness'  house,  that  the  testimony  involved  a  personal 
transaction  with  deceased,  before  any  evidence  involving  such  a  transac- 
tion was  given,  and  without  any  motion  to  strike  out  subsequent  objec- 
tionable testimony  on  such  ground  given  in  answer  to  such  question,  was 
insufficient  to  present  the  admissibiUly  of  such  evidence  on  appeal. 

2.  Same. 

Evidence  as  to  a  conversation  overheard  by  witness  between  her  mother, 
since  deceased,  and  the  administrator  of  her  estate,  with  reference  to  an 
amount  of  money  alleged  to  have  been  loaned  by  deceased  to  such  admin- 
istrator, to  which  witness  was  not  a  party,  and  in  which  she  did  not 
participate  either  by  word  or  sign,  and  was  not  referred  to  in  it,  was  not 
objectionable  under  Code  Civ.  Proc.  §*829,  prohibiting  the  admission  of 
testimony  concerning  transactions  with  deceased  persons. 

Appeal  from  Surrogate's  Court,  Kings  County. 

Judicial  settlement  of  the  accounts  of  Milton  B.  Andrews  as  admin- 
istrator of  the  estate  of  Amanda  L.  Andrews,  deceased.  From  a  sur- 
rogate's decree  surcharging  the  account,  the  administrator  appeals. 
Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

Robert  H.  Wilson,  for  appellant 
Robert  H.  Roy,  for  respondent. 

HOOKER,  J.  This  is  an  appeal  by  the  accounting  administrator 
of  the  estate  of  Amanda  L.  Andrews,  deceased,  from  a  decree  of  the 
Surrogate's  Court  confirming  the  report  of  the  referee  to  whom  the 
accounting  was  referred,  and  surcharging  the  account  with  the  sum 
of  $10,900.    The  only  objection  to  the  accounts  filed  was  that  the  ad- 

1 2.  See  Witnesses,  voL  00,  Cent  Dig.  §  606w 
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ministrator  had  failed  to  charge  himself  with  that  sum,  being  the 
amount  of  money  the  deceased  had  loaned  to  the  administrator  before 
her  death,  the  objector  therefore  claiming  that  the  administrator  owed 
the  estate  that  sum,  and  that  his  account  should  be  charged  therewith. 
We  are  not  ready  to  interfere  with  the  findings  of  fact  that  this  amount 
of  money  represented  a  loan  by  the  deceased  to  the  administrator  be- 
fore her  death,  and  that  his  accounts  should  be  surcharged.  The  prin- 
cipal ground  upon  which  the  appellant  attacks  the  decree  is  that  the 
learned  referee  erred  in  admitting  certain  evidence  in  violation  of  the 
provisions  of  section  829  of  the  Code  of  Civil  Procedure.  His  first  ob- 
jection on  that  score  is  that  the  testimony  of  the  objector  wherein  she 
attempted  to  narrate  the  circumstances  under  which  the  deceased's 
account  book  was  obtained  by  the  accounting  administrator  was  in- 
competent under  the  provisions  of  that  section.  The  record,  however, 
fails  to  disclose  wherein  the  appellant  raised  the  question  upon  the 
trial.  The  objector  was  asked  to  state  what  occurred  when  her  brother, 
the  administrator,  came  to  her  house.  She  replied  that  it  was  on 
Thursday  morning,  while  they  were  sweeping  the  third  floor ;  that  her 
mother's  room  was  on  the  third  floor,  and  that  she  had  been  taken 
down  to  the  second  floor  while  they  were  cleaning  her  room.  At 
this  point,  interrupting  the  answer,  the  attorney  for  the  administrator 
stated,  "I  object  to  this  testimony,  as  involving  a  personal  transaction 
with  the  deceased."  The  objection  was  overruled,  and  exception  duly 
taken,  and  the  witness  continued,  "My  brother  came  to  the  house,  and 
before  coming  in  he  asked  if  Mr.  Volck  was  home."  The  witness  then 
detailed,  without  further  objection  or  exception,  an  account  of  the  ad- 
ministrator's coming  upstairs,  and,  after  inducing  his  mother,  the  de- 
ceased, to  give  him  the  key  to  a  bureau  drawer  where  she  kept  her 
account  books  and  securities,  how  he  procured  them  from  that  drawer : 
and  there  appears  in  the  record  no  denial  of  any  motion  to  strike  out 
this  evidence.  What  the  attorney  for  the  administrator  said  and  did 
during  the  inquiry  in  relation  to  the  manner  in  which  these  books  were 
secured  falls  far  short  of  presenting  to  this  court  any  legal  question 
involving  a  construction  of  section  829  of  the  Code  of  Civil  Procedure. 
A  similar  objection  was  presented  at  a  point  where  the  following 
occurred  on  the  trial:  The  objector  was  questioned  by  her  counsel. 
"Do  you  remember,  Mrs.  Volck,  the  conversation  which  you  overheard 
between  your  mother  and  the  accounting  administrator  a  short  time 
before  the  20th  day  of  December,  1899  ?  A.  I  do.  Q.  Where  was 
that  conversation  held  between  your  mother  and  your  brother?  A.  In 
her  room,  on  the  third  floor  back.  Q.  What  did  you  hear  at  that  con- 
versation?" The  administrator  objected  to  the  question  on  the  ground 
that  it  was  incompetent,  immaterial,  and  irrelevant,  and  involved  a  per- 
sonal transaction  with  the  deceased,  and  was  incompetent  under  the 
provisions  of  section  829  of  the  Code.  The  objection  was  overruled, 
and  he  excepted.  The  witness  then  answered :  "I  heard  him  ask  my 
mother  if  she  had  kept  an  account  of  the  money  that  she  had  loaned 
him.  She  said,  'Yes.'  He  said,  'So  have  I ;  that  is  all  right' "  No- 
where is  it  made  to  appear  that  the  witness  took  any  part  in  the  con- 
versation, or  connected  herself  with  the  transaction  by  word,  sign,  or 
deed.    Indeed,  the  eflfect  of  the  evidence  is  rather  to  establish  an  admis- 
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sion  of  the  administrator  on  the  subject  of  his  indebtedness  to  his 
mother  than  an  attempt  to  show  any  transaction  between  the  deceased 
and  the  witness.  This  view  of  the  evidence  seems  to  be  a  complete 
answer  to  the  objection  of  the  appellant.  The  intention  of  section  829 
of  the  Code  is  "that  the  surviving  party  to  the  transaction  in  issue  shall 
not  have  the  unfair  advantage  of  giving  his  version  of  the  matter,  when 
the  other  and  adverse  party  to  tfie  transaction  is  prevented  by  death 
from  being  heard  to  contradict  or  explain  it."  Card  v.  Card,  39  N. 
Y.  317,  323.  Speaking  of  the  provisions  of  this  section,  it  is  said  in 
the  opinion  in  Price  v.  Price,  33  Hun,  69,  71 : 

'•The  object  of  the  mle  la  equally  clear  and  plain.  It  is  that,  where  death 
has  closed  the  lips  of  one  party  to  a  personal  transaction  or  communication 
between  him  and  another,  which  the  deceased  could  obviously  contradict  or 
explain  were  he  living,  the  other  shall  not  be  a  witness  to  prove  such  trans- 
action or  communication  in  an  action  against  the  representatives  of  the  de- 
ceased. The  evidence  in  such  a  case  to  be  excluded  may  be  that  concerning 
a  personal  transaction  between  the  witness  and  the  deceased  or  that  concern- 
ing a  communication  between  them.  In  either  case  the  survivor  is  not  to  be 
heard,  because  the  dead  person  cannot  be." 

The  administrator  in  this  case  does  not  labor  under  the  disadvantage 
sought  to  be  counteracted  by  the  enactment  of  the  provisions  of  the 
statute.  The  conversation  as  related  by  the  witness  was  that  she  heard 
the  administrator  ask  her  mother  if  the  latter  had  kept  an  account  of 
the  money  she  had  loaned  to  him,  to  which  she  replied  that  she  had ; 
ajnd  the  administrator  then  stated,  "So  have  I ;  that  is  all  right."  The 
part  which  the  deceased  had  in  that  transaction  or  conversation  was 
so  slight  as  practically  to  exclude  any  other  view  that  that  the  evidence 
so  offered  and  received  to  show  an  admission  on  the  part  of  the  admin- 
istrator that  he  was  indebted  to  his  mother  in  certain  amounts,  and  by 
the  mother's  death  the  administrator  was  not  deprived  of  all  evidence 
to  dispute  the  testimony  of  the  witness.  Indeed,  he  himself  was  the 
principal  party  to  the  transaction,  and  not  only  could,  but  actually  did, 
deny  the  statement  of  his  sister.  More  than  all  that,  however,  even 
had  the  purpose  and  effect  of  the  evidence  not  been  to  establish  an  ad- 
mission on  the  part  of  the  administrator,  the  testimony  was  admissible 
under  the  construction  this  section  has  received  by  the  Court  of  Appeals 
in  the  case  of  Hutton  v.  Smith,  175  N.  Y.  375,  67  N.  E.  633.  There 
Chief  Judge  Parker  reviewed  all  of  the  leading  authorities  upon  the 
question  there  presented,  and  sought  to  reconcile  the  O'Brien  Case, 
140  N.  Y.  281,  35  N.  E.  587,  and  the  Bemsee  Case,  141  N.  Y.  389,  36 
N.  E.  314,  whose  apparent  discrepancy  the  learned  surrogate  said  gave 
him  trouble.  It  is  now  settled,  however,  in  the  language  of  the  court  of 
Appeals  in  the  Hutton  Case,  supra,  that  the  rule  is  as  follows : 

"It  has  now  been  limited  to  this  extent,  at  least:  that  all  conversations  or 
transactions  between  persons  since  deceased  and  a  third  party  In  the  presence 
or  hearing  of  the  witness  may  not  be  testified  to  by  such  witness  if  he  by  word 
or  sign  participated  in  the  transaction  or  conversation,  or  1b  referred  to  in  the 
course  of  It,  or  was  in  any  wdy  a  party  to  it"  Page  382,  175  N.  Y.,  page  635, 
67  N.  B. 

The  facts  in  this  case  are  precisely  within  this  rule.  The  witness 
neither  by  word  nor  sign  participated  in  the  transaction  or  conversa- 
tion between  her  mother  and  the  administrator,  was  not  referred  to 
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in  the  course  of  it,  and  was  not  in  any  way  a  party  to  it;  and  hence, 
having  overheard  it,  she  was  a  competent  witness  to  testify  as  to 
what  took  place. 

We  have  examined  the  other  exceptions  in  the  case,  and  find  none 
upon  which  comment  is  necessary. 

There  has  apparently  crept  into  the  decree  an  error  to  the  extent  of 
$100  in  the  amount  with  which  the  accounts  of  the  administrator 
should  be  surcharged.  The  attorney  for  the  respondent  admits  that 
the  sum  should  be  reduced  from  $10,900  to  $10,800,  and  with  this 
modification  the  decree  should  be  affirmed. 

Decree  of  the  Surrogate's  Court  of  Kings  Ck)unty  modlfled  In  aooordanoe 
with  opinion  of  HOOKER,  X,  and,  as.  thus  modified,  affirmed,  without  ooetB 
of  this  appeaL    All  concur. 


RBID  ICB  CREAM  CO.  v.  INTBRURBAN  ST.  RT.  CO. 

(Supreme  Court,  Appellate  DivisioD,  Second  Departmient    October  U,  1901) 

L  Street  Railboads— Speed  of  Cab— Nbolioenge. 

That  a  street  car  is  run  in  a  city  at  the  rate  of  8  or  10  miles  an  hour 
in  and  of  itself  does  not  amount  to  a  yiolation  of  law. 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Second  Dis- 
trict. 

Action  by  the  Reid  Ice  Cream  Company  against  the  Interurban 
Street  Railway  Company.  Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

William  E.  Weaver,  for  appellant. 
Walter  E.  Warner,  for  respondent 

WILLARD  BARTLETT,  J.  In  this  action  the  plaintiflF  has  re- 
covered $100  damages  for  injuries  sustained  by  one  of  its  trucks  in 
consequence  of  a  collision  between  that  vehicle  and  an  electric  car 
operated  by  the  defendant  through  Greenwich  street,  in  the  borough 
of  Manhattan.  The  collision  occurred  about  midnight  at  the  intersec- 
tion of  Greenwich  street  with  Warren  street,  through  which  the  truck 
approached  the  car.  The  theory  of  the  plaintiff's  case  was  that  the 
defendant's  motorman  was  running  the  car  at  a  high  rate  of  speed— 
at  least  12  miles  an  hour — ^and  that  he  was  negligent  in  not  having  it 
under  proper  control  as  he  approached  the  intersection  of  Warren  street, 
so  that  he  could  avoid  collision  with  vehicles  approaching  the  track 
through  that  street  It  was  conceded  to  be  a  matter  of  no  consequence 
whether  the  bell  on  the  car  was  sounded  or  pot,  inasmuch  as  the  driver 
of  the  truck  testified  that  he  saw  the  car  when  it  was  a  hundred  feet 
distant  Under  the  circumstances  the  speed  of  the  car  was  a  very 
important  element  in  the  case,  and  it  was  essential  that  the  jury  should 
be  correctly  instructed  in  regard  to  that  subject.  The  motorman  ad- 
mitted that  the  car  was  running  at  a  rate  of  from  8  to  10  miles  an  hour 
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at  the  time  of  the  accident  Counsel  for  the  defendant  at  the  close 
of  the  principal  charge  requested  the  learned  Municipal  Court  justice 
to  charge  the  jury  "that,  as  a  matter  of  law,  eight  or  ten  miles  an  hour 
is  not  an  unlawful  rate  of  speed/'  The  court  refused  to  give  this  in- 
struction, and  an  exception  was  duly  taken.  I  think  the  refusal  was 
error,  which  may  well  have  misled  the  jury,  and  which,  therefore,  de- 
mands a  reversal. 

As  was  said  in  FuUerton  v.  Metropolitan  Street  R.  Co.,  37  App.  Div. 
386,  389,  65  N.  Y.  Supp.  1068,  1070 :  "There  is  no  statute  which  pre- 
scribes the  rate  of  speed  at  which  one  may  run  a  car  through  the  streets 
of  the  city  of  New  York,  and  therefore,  except  in  extreme  cases,  it 
cannot  be  laid  down  that  to  run  a  car  at  any  given  rate  of  speed  in  any 
place  constitutes  negligence  as  matter  of  law."  The  mere  fact,  there- 
fore, that  the  defendant's  car  was  run  at  the  rate  of  8  or  10  miles  an 
hour  in  and  of  itself  did  not  amotmt  to  a  violation  of  law,  and  the  de- 
fendant was  entitled  to  have  the  jury  so  instructed.  Of  course,  that 
rate  of  speed,  under  all  the  circumstances  of  the  case,  might  be  deemed 
excessive,  and  therefore  dangerous  and  negligent  as  a  matter  of  fact; 
but  that  is  a  different  question.  What  counsel  for  the  defendant  evi- 
dently desired  to  have  conveyed  to  the  jury  was  the  proposition  that 
the  railroad  company  could  not  be  deemed  to  have  violated  the  law 
merely  because  its  car  was  running  fast  just  before  the  accident.  See 
Bittner  v.  Crosstown  St.  Railway  Co.,  153  N.  Y.  76,  46  N.  E.  1044,  60 
Am.  St.  Rep.  688.  This  proposition  was  correct,  and  should  have  been 
charged. 

The  judgment  should  be  reversed. 

Judgment  of  the  Municipal  Court  reversed,  and  new  trial  ordered;  costs  to 
abide  the  event.   All  concur. 


KOEPPEL  V.  MACBETH. 
(Supreme  Court,  Appellate  Dlylslon,  Second  Department    October  11, 1004.) 

1.  Judgment— Res  Jttdioata— Issues  Detebmined. 

Where  a  judgment  In  a  suit  to  enforce  a  mechanic's  lien  showed  on  Its 
face  that  the  Issue  as  to  plaintiff's  right  to  recover  for  breach  of  contract 
and  for  work  and  materials,  for  which  he  was  not  entitled  to  a  lien,  had 
not  been  passed  on,  such  Judgment  was  not  res  judicata  of  such  Issue, 
though  it  might  have  been  decided  In  such  suit 

2.  Mechanic's  Lien— Issues.  • 

Code  Civ.  Proc.  §  8412,  providing  that  In  suits  to  foreclose  a  mechanic's 
lien,  if  the  lienor  fails  for  any  reason  to  establish  a  valid  lien,  he  may 
recover  judgment  in  such  suit  for  such  sums  as  are  due  him,  or  which  he 
might  recover  in  an  action  on  a  contract  against  any  party  to  the  action, 
does  not  require,  but  merely  authorizes,  a  mechanic's  lienor  to  litigate 
issues  In  a  lien  foreclosure  suit  with  reference  to  claims  against  the  de- 
fendant which  were  not  covered  by  a  mechanic's  lien. 

Appeal  from  Municipal  Court,  Borough  of  Queens,  Third  District. 

Action  by  George  Koeppel  against  James  Macbeth.  From  a  Muni- 
cipal Court  judgment  in  favor  of  defendant,  plaintiff  appeals.  Re- 
versed* 
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Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

Robert  McC.  Robinson,  for  appellant. 
Edward  L.  Frost,  for  respondent. 

WILLARD  BARTLETT,  J.    In  1901  the  plaintiff  made  a  contract 
with  the  defendant  to  do  certain  plumbing  and  other  work  and  furnish 
the  materials  requisite  therefor  in  the  construction  of  three  houses 
for  the  defendant  in  the  borough  of  Queens.    The  defendant  refused 
to  allow  the  plaintiff  to  finish  the  contract,  whereupon  the  plaintiff  filed 
a  mechanic's  lien  on  the  premises  for  $530,  and  brought  an  action  in  the 
County  Court  of  Queens  county  to  foreclose  the  lien.    The  action  was 
tried  before  the  Honorable  Harrison  S.  Moore,  county  judge,  who 
held  that  the  plaintiff  had  established  a  valid  lien  upon  the  property 
for  the  sum  of  $62.54,  and  made  an  express  finding  to  the  effect  that 
the  plaintiff  could  not  recover  in  that  action  the  profits  which  he  would 
have  realized  had  he  been  permitted  to  complete  the  work  under  the 
contract,  or  for  the  materials  which  were  delivered  on  the  premises, 
but  not  used  in  the  buildings.     "Such  claims,"  said  the  learned  county 
judge  in  the  finding  to  which  I  refer,  "may  be  elements  of  damage  in 
an  action  for  breach  of  the  contract,  and  those  claims  are  not  passed 
upon  or  adjudicated  in  this  action."    The  present  suit  is  brought  to 
enforce  the  precise  claims  which  the  County  Court  of  Queens  county 
thus  refused  to  pass  upon ;  but  the  defendant  has  prevailed  in  the  court 
below  upon  a  plea  of  former  adjudication.    The  contention  of  the  re- 
spondent is  that,  inasmuch  as  the  County  Court  of  Queens  county 
might  have  passed  and  ought  to  have  passed  upon  the  claims  here  in 
suit,  it  must  be  deemed  to  have  done  so,  notwithstanding  the  express 
declaration  in  the  findings  to  the  contrary.    I  think  it  would  be  carry- 
ing the  doctrine  of  former  adjudication  by  implication  to  the  point  of 
absurdity  to  hold  that  a  litigant  is  concluded  by  a  previous  decision 
which  shows  upon  its  face  that  the  issue  presented  in  the  second  suit 
was  not  determined  in  the  first.    The  respondent  relies  upon  section 
3412  of  the  Code  of  Civil  Procedure  in  the  title  relative  to  proceedings 
for  the  enforcement  of  mechanics'  liens,  which  provides  that,  if  the  lien- 
or shall  fail  for  any  reason  to  establish  a  valid  lien  in  an  action  brought 
under  the  provisions  of  that  title,  "he  may  recover  judgment  therein 
for  such  sums  as  are  due  him  or  which  he  might  recover  in  an  action 
on  a  contract  against  any  party  to  the  action."    This  section  does  not 
declare*  that  the  plaintiff  in  such  a  case  must  enforce  his  contract  claims 
not  covered  by  a  valid  lien  in  a  mechanic's  lien  foreclosure  suit    It  is 
intended  to  afford  him  a  privilege,  not  to  subject  him  to  compulsion. 
The  plaintiff  here,  having  failed  to  establish  a  lien  which  embraced 
materials  furnished  by  him  to  the  defendant,  but  not  used  in  the  a»- 
struction  of  the  buildings,  or  profits  of  which  he  was  deprived  by  rea- 
son of  the  defendant's  interference  with  his  work,  was  at  liberty,  it 
seems  to  me,  to  litigate  his  claims  arising  out  of  these  matters  in 
a  subsequent  suit,  in  which  he  would  be  entitled  to  a  trial  by  jut7. 
The  issues  arising  on  those  claims  were  certainly  not  decided  in  the 
mechanic's  lien  suit,  and,  while  the  County  Court  might  have  decided 
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them,  it  was  not  obliged  to  do  so,  nor  does  the  judgment  which  it  did 
render,  upholding  the  validity  of  the  lien  for  a  ttmdl  amotmt,  neces- 
sarily involve  their  determination. 

I  think  the  judgment  should  be  reversed. 

Judgment  of  the  Mtmicipal  Ck)iirt  reversed,  and  new  trial  ordered,  costs  to 
abide  the  event    All  concur. 


In  re  CRAIG'S  BSTATB. 

(Supreme  Court,  Appellate  Division,  Second  Department    October  11,  1904) 

1.  Transfer  Tax— Trust  Deed  Ezbcotbd  before  Enactment  of  Statute. 

Where  one  in  contemplation  of  marriage,  only,  by  deed  containing  no 
power  of  revocation,  transfers  his  property  to  trustees,  to  pay  the  Income 
to  htm  for  life,  and  on  his  death  to  pay  the  principal  in  certain  proportions 
to  his  widow  and  the  issue  of  the  marriage,  and  the  marriage  took  place, 
and  the  issue  were  bom,  all  before  passage  of  any  transfer  tax  law,  the 
interests  of  the  remaindermen  then  accrued,  and  their  right  to  take  on 
the  death  of  the  life  tenant  could  not  thereafter  be  made  subject  to  a 
transfer  tax. 

Appeal  from  Surrogate's  Court,  Orange  County. 

In  the  matter  of  the  transfer  tax  of  the  estate,  conveyed  in  trust  for 
his  own  benefit,  of  Hector  Craig,  now  deceased.  From  an  order  of 
the  Surrogate's  Court  affirming  on  appeal  an  order  entered  in  said  court 
assessing  a  transfer  tax  on  the  estate  of  said  deceased,  Mary  D.  Craig 
and  Frederick  P.  Craig  and  another,  widow  and  children  of  deceased, 
appeal.    Reversed. 

Argued  before  HIRSCHBERG,  P.  T.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

Howard  Thornton,  for  appellants. 
Henry  W.  Wiggins,  for  respondent 

HIRSCHBERG,  P.  J.  The  appeal  taken  to  the  Surrogate's  Court 
from  the  order  assessing  the  transfer  tax  was  based  upon  the  ground, 
as  stated  in  the  notice  of  appeal,  that  the  interests  of  the  appellants 
"were  vested  prior  to  the  passage  of  any  act  taxing  transfers  of  prop- 
erty, and  that,  therefore,  the  same  are  not  liable  for  taxation  under  the 
provisions  of  the  act  above  referred  to" ;  the  reference  being  to  the  tax 
law  (chapter  908,  p.  795,  of  the  Laws  of  1896)  and  the  acts  amendatory 
thereof.  For  the  purposes  of  this  appeal  the  interests  of  the  appellants 
in  the  estate  of  Hector  Craig,  the  deceased,  are  to  be  regarded  as  ac- 
cruing under  the  terms  and  provisions  of  a  trust  deed  executed  and  de- 
livered by  him  on  December  20,  1876.  By  that  deed  he  transferred  all 
his  property  of  every  kind  and  nature  to  certain  trustees  in  contempla- 
tion of  his  then  pending  marriage  with  the  appellant  Mary  D.  Craig 
(then  Mary  W.  Darrach),  and  for  the  purpose,  as  recited  in  the  deed, 
of  making  provision  for  her  in  case  the  marriage  takes  place  and  she 
survives  him  as  his  widow,  and  of  otherwise  providing  for  the  man- 
agement and  disposition  of  his  estate.  No  power  of  revocation  is  con- 
tained in  the  deed.  By  its  terms  the  net  income  of  all  the  property  was 
made  pa3rable  to  the  deceased  during  his  lifetime,  and  at  his  death  the 
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principal  was  to  be  paid  over  to  his  widow  and  the  issue  of  the  mar- 
riage in  specified  proportions.  There  are  many  other  provisions  in  the 
deed  which  it  seems  unnecessary  to  mention.  Mr.  Craig  died  May  29, 
1901,  leaving  the  appellants,  his  widow  and  children ;  and  it  is  undis- 
puted that  by  virtue  of  the  trust  deed  and  certain  legal  proceedings  in 
relation  to  it  had  between  its  execution  and  the  grantor's  death,  and  cer- 
tain releases  executed  by  other  beneficiaries  named  in  the  deed  prior 
to  May  9,  1885,  the  appellants  have  become  entitled  to  the  entire  estate. 
The  record  does  not  make  it  clear  at  what  date  the  marriage  took  place. 
It  may  be  assumed,  however,  that  it  occurred  prior  to  May  9,  1885, 
the  date  of  an  order  made  by  the  Supreme  Court,  and  annexed  to  the 
petition  by  which  these  proceedings  were  instituted,  and  in  which  or- 
der the  appearance  of  Mrs.  Craig  by  attorney  is  recited.  The  fact  of 
the  marriage  and  its  existence  at  that  date  seems  to  be  conceded  in  the 
respondents  brief,  as  well  as  the  fact  that  it  was  solemnized  between 
the  individual  named  in  the  trust  deed  and  the  donor  thereof,  the 
deceased.  It  further  appears  that  the  appellants  the  children  of  the 
deceased  were  bom  prior  to  that  date. 

It  seems  to  me  to  be  immaterial  to  consider  whether  the  remainders 
created  by  the  trust  instrument  to  which  the  appellants  have  now  be- 
come entitled  are  to  be  regarded  as  vested  or  contingent,  or  whether  the 
instrument  is  to  be  regarded  as  conveying  such  remainders  as  gifts 
inter  vivos  or  as  gifts  causa  mortis.  The  point  presented  by  the  ap- 
peal is  that  the  right  as  a  property  right  to  take  the  gifts  when  the  time 
for  possession  and  beneficial  enjoyment  should  ultimately  arrive  had 
fully  accrued  at  the  date  of  the  marriage  and  the  birth  of  the  children 
free  from  any  existing  tax  upon  the  transfer  either  made  or  con- 
templated, and  that  subsequent  legislation  imposing  such  a  tax  must 
be  deemed  unconstitutional,  as,  in  effect,  the  taking  of  private  property 
for  public  use  without  compensation,  or  as  impairing  the  obligation  of 
a  contract.  In  other  words,  the  appellants  contend  that  at  least  as  early 
as  May  9,  1886,  they  had  acquired  their  rights  by  irrevocable  deed; 
that  such  rights,  whether  vested  or  contingent,  then  constituted  present 
proi>erty  interests  in  future  estates,  which  were  vested  in  the  sense  that 
they  were  secured  to  them  by  deed,  subject  only  to  contingencies  as  to 
time  and  survivorship ;  that  incident  to  the  ownership  of  such  property 
was  the  absolute  right  to  its  acquisition  in  possession  and  enjoyment 
at  the  stipulated  time ;  and  that  such  ultimate  right  of  possession  and 
enjo)rment,  being  absolute,  and  not  merely  privileged,  could  not  after- 
wards be  taxed  by  the  state,  because  of  well-settled  principles  of  con- 
stitutional law.  I  am  inclined  to  the  view  that  the  contention  is  sound. 
In  the  discussion  the  appellants  must  be  regarded  on  May  9,  1885,  as 
being  in  the  same  position  as  they  would  have  been  in  if  the  remainders 
had  been  acquired  by  purchase  instead  of  gift,  and  it  cannot  be  that  the 
state  can  levy  an  assessment  upon  the  right  of  a  citizen  to  enjoy  the 
fruits  of  a  prior  purdiase,  which,  when  made,  was  wholly  free  from 
such  an  imposition. 

The  first  law  taxing  inheritances  was  passed  June  10,  1886.  Chaip- 
ter  483,  p.  820,  Laws  1885.  It  was  followed  by  the  act  in  relation  to 
taxable  transfers  of  property  (chapter  399,  p.  814,  Laws  1892),  and  sub- 
sequently by  the  present  tax  law  hereinbefore  referred  to  (chapter  908, 
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p.  796,  Laws  1896),  the  provision  for  the  ascertainment  of  the  tax  be- 
ing contained  in  section  280  of  the  act.  It  cannot  be  doubted  that  the 
appellants'  shares  are  in  terms  subject  to  the  provisions  of  the  statute. 
Section  230  was  amended  by  chapter  76,  p.  100,  of  the  Laws  of  1899, 
so  as  to  provide  that : 

"AH  estates  upon  remainder  or  reversion,  which  vested  prior  to  June  thir- 
tieth, eighteen  hundred  and  eighty-five,  but  which  will  not  come  into  actual 
possession  or  enjoyment  of  the  pen^-^n  or  corporation  beneficially  interested 
therein  until  after  the  passage  of  this  act  shall  be  appraised  and  taxed  as 
soon  as  the  person  or  corporation  beneficially  interested  therein  shall  be  en- 
titled to  the  actual  possession  or  enjoyment  thereof.*' 

In  both  the  act  of  1892  and  the  existing  act  it  is  provided  that  trans- 
fers by  deed  or  gift,  made  in  contemplation  of  the  death  of  the  grantor, 
or  intended  to  take  effect,  in  possession  or  enjoyment,  at  or  after  his 
death,  shall  be  taxed  when  the  grantee  or  donee  becomes  beneficially 
entitled  in  possession  or  expectancy  to  the  property  given  by  the  trans- 
fer, whether  made  before  or  after  the  passage  of  the  act.  Laws  1892, 
p.  815,  c.  399,  §  1,  subd.  3 ;  Laws  1896,  p.  869,  c.  908,  §  220,  subd.  3. 

In  Matter  of  Pell,  171  N.  Y.  48,  63  N.  E.  789,  the  Court  of  Appeals 
held  that  the  amendment  effected  by  the  statute  of  1892,  supra,  pro- 
viding for  a  tax  upon  remainders  vesting  prior  to  June  30,  1885,  but 
coming  into  actual  possession  after  the  passage  of  the  amendment, 
was  unconstitutional  where  the  right  to  the  succession  accrued  by  will 
upon  the  death  of  the  testator  prior  to  the  legislation.  The  court  said 
(page  55,  171  N.  Y.,  page  791,  63  N.  E.) : 

"Where  there  was  a  complete  vesting  of  a  residuary  estate  before  the  enact- 
ment of  the  transfer  tax  statute,  it  cannot  be  reached  by  that  form  of  taxation. 
In  the  case  before  us  it  is  an  undisputed  fact  that  these  remainders  had  vested 
in  1863,  and  the  only  contingency  leading  to  their  divesting  was  the  death  of 
a  remainderman  in  the  lifetime  of  the  life  tenant,  in  which  event  the>  children 
of  the  one  so  dying  would  be  substituted.  If  these  estates  in  remainder  were 
vested  prior  to  the  enactment  of  the  transfer  tax  act,  there  could  be,  in  no 
legal  sense,  a  transfer  of  the  property  at  the  time  of  possession  and  enjoyment 
This  being  so,  to  impose  a  tax  based  on  the  succession  would  be  to  diminish 
the  value  of  these  vested  estates,  to  impair  the  obligation  of  a  contract,  and 
take  private  property  for  public  use  without  compensation." 

In  considering  the  question,  the  word  "vested"  as  used  in  the  above 
and  many  other  opinions  is  really  to  be  construed  as  equivalent  to  the 
word  "accrued,"  and  not  as  distinguished  from  merely  contingent  in- 
terests. In  that  sense  a  property  right  which  has  been  fully  acquired 
is  protected  by  the  contract,  and  becomes  in  law  a  vested  right,  the  en- 
joyment of  which  is  not  to  be  deemed  as  only  a  privilege,  and  as  such 
consequently  subject  to  taxation  upon  the  right  of  enjoyment.  Re- 
ferring to  the  Pell  Case  in  Matter  of  Vanderbilt,  172  N.  Y.  69,  73,  64 
N.  E,  782,  783,  Judge  CuUen  said: 

"In  that  case  the  interests  of  the  devisees  and  legatees  attempted  to  be  taxed 
were  given  by  the  will  of  the  testator,  who  had  died  long  prior  to  the  enact- 
ment of  any  inheritance  tax.  Technically,  they  may  have  been,  and  probably 
were,  vested  subject  to  be  divested  by  death  before  the  demise  of  the  life 
tenant,  but  in  the  ordinary  sense  of  the  term  they  were  contingent,  that  is  to 
say,  it  was  impossible  to  determine  who  would  actually  enjoy  the  property  until 
the  death  of  the  life  tenant.  Nevertheless  the  interests  of  the  devisee  accrued 
-on  the  death  of  the  testator,  and  at  that  instant,  and  were  immune  from  legisla- 
tive attack  whether  contingent  or  vested.". 
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In  a  like  sense  it  may  be  said  that  the  interests  of  the  appellants  here- 
in accrued  on  the  execution  and  delivery  of  the  trust  deed,  and  the  hap- 
pening of  the  events  which  made  them  beneficial  parties  to  it  They 
then  acquired  contractual  rights  which  were  immune  from  subsequent 
legislative  attack.  To  the  same  effect  as  Matter  of  Pell,  supra,  is  Mat- 
ter of  Harbeck,  161  N.  Y.  211,  66  N.  E.  850.  There  seems  to  be  no 
case  to  the  contrary.  Those  cited  by  the  learned  counsel  for  the  re- 
spondent (Matter  of  Green,  153  N.  Y.  223,  47  N.  E.  292,  Matter  of 
Brandreth,  169  N.  Y.  437,  62  N.  E.  563,  58  L.  R.  A.  148,  and  Matter 
of  Cornell,  170  N.  Y.  423,  63  N.  E.  446)  are  all  cases  where  the 
will  or  deed,  as  the  case  may  be,  was  either  executed  or  took  effect  after 
the  passage  of  the  laws  imposing  a  tax  upon  inheritances  or  transfers. 
In  Matter  of  Seaman,  147  N.  Y.  69,  41  N.  E.  401,  it  is  true  that  some- 
thing is  said  which  may  seem  to  be  in  conflict  with  the  view  I  am 
taking,  but  I  am  sure  there  is  nothing  in  the  actual  decision  to  that 
effect.  That  was  the  case  of  a  will  followed  by  the  death  of  the  testator 
in  the  year  1876 ;  and  it  was  held  that  the  devise  of  a  defeasible  re- 
mainder works  a  vested  interest  in  the  remainderman  on  the  death  of 
the  testator,  notwithstanding  possession  must  await  the  death  of  the  life 
tenant ;  and  that,  if  the  testator  died  prior  to  the  enactment  of  the  tax- 
able transfer  act  of  1892  (chapter  399),  the  remainder  is  not  taxable 
under  that  act.  The  decision  was  precisely  in  line  with  that  in  the 
Pell  Case.  But  the  court  considered  the  effect  of  the  clause  in  subdi- 
vision 3  of  section  1  of  the  act  of  1892  (page  816,  c.  399),  providing  that 
the  transfer  tax  should  be  imposed  when  the  beneficiary  became  bene- 
ficially entitled  to  the  property  in  possession  or  expectancy,  whether 
the  transfer  was  made  before  or  after  the  passage  of  the  act ;  and  held 
that  such  clause  was  not  retroactive,  was  designed  to  be  restrictive  to 
the  case  of  grants  or  gifts  causa  mortis,  and  did  not  extend  to  transfers 
by  will  or  by  intestacy.  The  question  of  the  constitutionality  of  the 
clause  when  applied  to  the  case  of  a  grant  preceding  the  enactment  was 
not  considered,  and,  the  clause  having  no  application  whatever  to 
the  case  at  hand,  that  question  could  not  have  been  determined.  Judge 
Finch  said  (page  77.  147  N.  Y.,  page  403,  41  N.  E.) : 

"A  grantor  may  have  conveyed  and  delivered  his  deed  before  1892,  in  con- 
templation of  death,  and  to  take  effect  upon  the  happening  of  that  event,  or 
reserving  a  power  of  revocation,  as  well  as  the  possession  or  enjoyment,  during 
his  lifetime ;  and  the  Legislature  certainly  Intended  to  pnt  such  a  transfer  on 
the  same  footing  as  one  by  will.  It  is  of  no  consequence  that  the  will  was 
executed  before  the  statute  if  the  death  occurs  after,  and  the  same  rule  was 
Intended  to  be  explicitly  applied  to  grants  causa  mortis.  Though  the  deed 
precedes  the  tax  law,  as  the  execution  of  the  will  precedes  that  law  in  a  pos- 
sible case,  yet  the  transfer  in  both  Instances  is  to  date  from  the  one  event 
which  makes  it  operative  and  effective." 

Conceding  that  the  language  quoted  may  be  strictly  accurate  in  the 
case  of  a  grant  such  as  is  suggested,  it  cannot  be  applied  unqualifiedly 
to  the  case  at  bar.  No  reference  is  made  to  that  provision  in  the  clause 
of  the  enactment  which  relates  to  a  grant  intended  to  take  effect  in 
possession  or  enjoyment  at  or  after  the  death  of  the  grantor,  which  is 
quite  consistent  with  the  conveyance  of  a  present  estate  in  the  grantee, 
notwithstanding  the  postponement  of  possession  and  enjoyment.  The 
deed  in  this  instance  was  made  not  in  contemplation  of  death,  but  of 
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marriage,  and  was  designed  to  make  an  eflFective  provision  in  praesenti 
for  the  prospective  wife  and  the  possible  offspring.  No  reservation 
being  made  of  the  power  of  revocation,  it  became  operative  and  effect- 
ive as  a  grant  upon  execution  and  delivery,  wholly  irrespective  of  the 
time  when  possession  was  to  be  given  of  the  estate  conveyed,  to  the 
same  extent  and  in  the  same  sense  and  degree  as  a  devise  of  a  remainder 
becomes  operative  and  effective  upon  the  death  of  a  testator  during  the 
existence  of  an  intermediate  estate;  and  the  logic  which  precludes 
legislative  impairment  in  the  one  case  is  equally  imperative  in  the  other. 
The  difference  between  rights  and  interests  conferred  or  created  by  the 
execution  of  a  will  and  those  conferred  or  created  by  the  execution  and 
delivery  of  a  deed  is  inherent.  The  will  may  be  canceled  and  revoked, 
or  other  testamentary  disposition  made,  without  in  general  impairing 
any  property  rights  of  the  devisees.  But  whatever  rights  are  conferred 
or  created  by  deed  are  conferred  or  created  generally  when  the  deed 
becomes  operative  and  effective  as  such,  and  when  conferred  or  created 
without  the  power  of  revocation  cannot  be  afterwards  affected  or  de- 
stroyed by  either  the  gjantor  or  the  law. 

I  do  not  lose  sight  of  the  fact  that  the  transfer  tax  is  levied  not  upon 
the  property  affected,  but  upon  the  right  of  succession.  The  underly- 
ing principle  which  supports  the  tax  is  that  such  right  is  not  a  natural 
one,  but  is  in  fact  a  privilege  only,  and  that  the  authority  conferring 
the  privilege  may  impose  conditions  upon  its  exercise.  But  when  the 
privilege  has  ripened  into  a  right  it  is  too  late  to  impose  conditions  of 
the  character  in  question,  and  when  the  right  is  conferred  by  a  lawfully 
executed  gmnt  or  contract  it  is  property,  and  not  a  privilege,  and  as 
such  is  protected  from  legislative  encroachment  by  constitutional  guar- 
anties. 

The  order  should  be  reversed,  and  the  proceedings  dismissed. 

Order  of  the  Surrogate's  Ck>urt  of  Orange  Ck)anl7  reversed,  with  costs,  and 
proceedings  dismissed.    All  concur. 


PURCELL  ▼.  HOFFMAN  HOUSE  et  al. 

(Supreme  CJourt,  Appellate  Division,  Second  Department    October  11, 1904.) 

1.  Masteb — Injury  to  Servant — Defbctivb  Appliance — Instruction. 

In  an  action  by  an  employ^  for  injuries  received  resulting  from  the  ex- 
plosion of  a  gasoline  torch  while  engaged  at  work  inside  a  boiler  making 
repairs,  it  was  error  to  refuse  a  charge  requested  by  defendant  that,  if 
they  found  the  torch  was  not  defective,  and  was  not  dangerous,  but  prop- 
erly used,  they  must  find  for  defendant 
2l  Appeal— Exceptions — Bribt. 

The  fact  that  exceptions  are  not  discussed  in  the  brief  of  appellant  does 
not  prevent  the  court  on  appeal  from  basing  a  reversal  thereon. 

Appeal  from  Trial  Term,  Kings  County 

Action  by  Thomas  Purcell  against  the  Hoffman  House,  impleaded 
with  Michael  Fogarty.  From  a  judgment  for  plaintiff  and  an  order 
denying  a  motion  for  a  new  trial,  the  Hoffman  House  appeals.  Re- 
versed. 
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Argued  before  HIRSCHBERG,  P.  L,  and  BARTLETT.  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

Pierre  M.  Brown,  for  appellant 

John  F.  Carew  (Thomas  F.  Magner,  on  the  brief),  for  respondent 

WILLARD  BARTLETT,  J.  The  plaintiff,  an  oiler  and  general 
utility  man  employed  in  the  engine  room  of  the  defendant  corporation 
at  its  hotel,  the  Hoffman  House,  in  the  city  of  New  York,  was  injured 
by  the  explosion  of  a  gasoline  torch  while  at  work  inside  a  boiler  mak- 
ing repairs  by  direction  of  the  defendant's  chief  engineer.  The  tem- 
perature of  the  place  in  which  the  plaintiff  was  thus  directed  to  work 
was  about  170  degrees  Fahrenheit  The  theory  of  the  action  is  that 
the  torch  was  a  dangerous  implement  to  be  used  or  handled  in  that  par- 
ticular place,  and  that  the  defendant  was  negligent  in  failing  to  advise 
the  plaintiff  of  the  danger  involved  in  the  doing  of  the  work  under  the 
existing  conditions.  In  the  course  of  the  trial  the  learned  counsel  for 
the  plaintiff  stated  to  the  court  that  he  did  not  care  to  rest  the  case  on 
the  doctrine  of  res  ipsa  loquitur,  and  some  proof  was  given  as  to  the 
character  and  action  of  gasoline,  designed  to  show  that  the  use  of  the 
torches  under  the  circumstances  was  in  fact  dangerous.  No  evidence 
was  adduced  to  show,  however,  that  there  had  ever  been  similar  ex- 
plosions of  these  torches  under  like  conditions,  nor  was  there  any  expert 
testimony  to  the  effect  that  such  use  was  attended  with  danger;  so 
that,  if  the  doctrine  of  res  ipsa  loquitur  was  inapplicable  (and  I  am  in- 
clined to  think  it  could  not  be  invoked),  it  seems  to  me  that  there  was 
hardly  enough  proof  of  the  dangerous  nature  of  the  appliance,  or  of 
any  danger,  in  employing  it  as  it  was  employed,  to  take  the  case  to  the 
jury.  But,  whether  this  view  be  correct  or  not,  I  think  there  is  an  ex- 
ception in  the  record  which  demands  a  reversal  of  this  judgment  After 
the  principal  charge  counsel  for  the  appellant  asked  the  learned  trial 
judge  to  instruct  the  jury  as  follows :  "If  they  find  that  the  torch  was 
not  defective,  and  was  not  dangerous,  but  properly  used,  tliey  must 
find  for  the  Hoffman  House."  To  this  request  the  court  responded, 
"No ;  I  will  leave  that  to  the  jury."  The  exception  to  the  refusal  to 
give  this  instruction  was  well  taken.  It  is  impossible  to  see  upon  what 
ground  the  appellant  could  be  held  liable  if  there  was  no  defect  what- 
ever in  the  appliance,  and  it  was  in  no  respect  a  source  of  danger,  and 
it  was  proper  to  use  it  in  the  place  where  it  was  used.  These  were 
the  conditions  assumed  in  the  instruction  requested  which  the  court 
refused  to  give,  and  I  think  this  refusal  may  well  have  misled  the  jury- 
It  is  true,  as  pointed  out  in  the  brief  of  counsel  for  the  respondent, 
that  the  exceptions  taken  in  behalf  of  the  Hoffman  House  are  not  dis- 
cussed in  the  brief  for  the  appellant ;  but  this  fact  does  not  justify  us 
in  ignoring  them.  In  the  case  of  Lewis  v.  The  Long  Island  Railroad 
Co.,  162  N.  Y.  52,  56  N.  E.  648,  the  judgments  of  this  court  and  the 
court  below  were  reversed  in  the  Court  of  Appeals  upon  an  exception 
in  the  record  which  was  never  discussed  or  noticed,  either  orally  or  in 
the  briefs  of  the  counsel  upon  the  argument  here. 

Judgment  and  order  reversed,  and  new  trial  granted;   eosti  to  abide  tbf 
event    All  concur ;  HIRSCHBERG*  P.  J^  in  result 
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In  re  CAMERON'S  ESTATE. 
(Snpreme  Ck>urt,  Appellate  Division,  Second  Department    October  11,  1904.) 

1.  TBANsnEB  Tax— fiuBBOOATB  Settino  Asidb  Obdeb. 

The  surrogate,  though  acting  on  newly  discovered  evidence,  may  set 
aside  his  prior  order  fixing  a  transfer  tax,  without  remitting  the  matter 
to  the  appraiser,  where  it  is  plain  that  the  facts  establishing  the  exemp- 
tion of  the  property  cannot  be  controverted,  especially  as  under  Tax  Law 
(Laws  1896,  p.  875,  c.  908)  §  232,  the  surrogate  is  expressly  authorized  to 
determine  the  value  of  an  estate  and  the  amount  of  tax  to  which  it  is 
liable  without  appointiug  an  appraiser. 

2.  Saicb— DiBKCTioN  voB  Refuitdino  Tax. 

A  decree  of  the  surrogate  setting  aside  his  prior  order  fixing  a  transfer 
'  tax  need  not  direct  the  State  Ck)mptroller  to  refund ;  the  comptroller  being 
commanded  by  Laws  1896,  p.  871,  c.  908,  S  225,  as  amended  by  Laws  1897. 
.  p.  152,  c.  284,  to  refund  in  such  case. 

Appeal  frc«ii  Surrogate's  Court,  Suffolk  County. 

In  the  matter  of  the  transfer  tax  en  the  estate  of  Edward  M.  Came- 
ron, deceased.  From  a  decree  of  the  Surrogate's  Court  vacating  a 
prior  order  of  that  court  fixing  a  transfer  tax  on  certain  property  re- 
ceived by  Harris  D.  Colt,  as  executor  of  said  Edward  M.  Cameron, 
deceased,  from  the  estate  of  Richard  Arnold,  the  State  Comptroller 
appeals ;  and  from  the  portion  of  the  decree  denying  an  application  for 
a  direction  to  said  comptroller  to  refund  said  tax  said  executor  appeals. 
Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

Robert  C.  Cumming,  for  State  Comptroller. 

Hugo  Kohlmann  (A.  Henry  Mosle,  on  the  brief),  for  Harris  D.  Colt, 
•executor. 

WILLARD  BARTLETT,  J.  We  think  that  the  surrogate  of  Suf- 
folk county,  upon  the  petition  and  proofs  presented  to  him  in  this  pro- 
ceeding, was  justified  in  setting  aside  the  original  order  imposing  a 
transfer  tax  upon  the  moneys  which  the  executor  had  received  from  the 
estate  of  Richard  Arnold,  inasmuch  as  it  appeared  without  contradic- 
tion that  such  moneys  were  the  proceeds  of  an  interest  of  the  decedent 
in  real  estate,  and  were,  therefore,  not  subject  to  any  tax  under  the 
laws  of  this  state  in  relation  to  taxable  transfers  of  property. 

It  is  contended  in  behalf  of  the  comptroller  that  the  surrogate,  in- 
stead of  vacating  the  prior  order,  should  have  remitted  the  whole  mat- 
ter to  the  official  appraiser  to  make  the  computation  upon  which  the 
taxability  or  nontaxability  of  the  property  depends.  His  position  in 
this  respect  might  be  correct  if  there  was  any  proof  whatever  in  opposi- 
tion to  that  presented  by  the  executor  in  his  moving  papers.  No  evi- 
dence was  offered  before  the  surrogate,  however,  to  controvert  any  of 
the  facts  upon  which  the  executor  based  the  present  application.  It 
is  true  that  the  order  now  under  review  is  expressly  based  upon  evi- 
dence stated  to  have  been  discovered  since  the  entry  of  the  original  or- 
der; and  ordinarily,  where  a  determination  is  set  aside  on  the  ground 
of  newly  discovered  evidence,  the  order  setting  it  aside  should  not  con- 
89  N.Y.S.— <52 
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tain  an  adjudication  the  other  way,  but  should  provide  for  a  new  hear- 
ing, upon  which  both  parties  may  be  heard.  Here,  however,  it  is  plain 
enough  that  the  State  Comptroller  has  no  means  of  controverting  the 
facts  relied  upon  by  the  executor  to  establish  the  exemption  of  the 
property  in  question ;  and  under  these  circumstances  we  think  it  would 
have  been  an  idle  ceremony  for  the  surrogate  to  send  the  matter  back 
to  the  official  appraiser,  particularly  as  imder  section  232  of  the  tax 
law  (Laws  1896,  p.  875,  c.  908)  he  is  expressly  empowered  to  determine 
the  cash  value  of  an  estate  and  the  amount  of  tax  to  which  the  same  is 
liable,  without  appointing  an  appraiser.  If  he  could  have  done  it  be- 
fore the  original  order,  there  is  no  reason  why  he  cannot  do  it  now. 

On  the  other  hand,  we  do  not  think  we  ought  to  interfere  with  the 
surrogate's  refusal  to  insert  in  the  order  a  direction  to  the  State  Comp- 
troller to  refund  the  amount  of  the  tax.  Such  provisions  are  common 
in  orders  of  this  kind,  and  orders  containing  them  frequentlv  have  been 
affirmed  in  this  court  and  the  Court  of  Appeals.  Matter  of  Silliman, 
79  App.  Div.  98,  80  N.  Y.  Supp.  336,  affirmed  175  N.  Y.  513,  67  N.  E. 
1090 ;  Matter  of  Scrimgeour,  80  App.  Div.  388,  80  N.  Y.  Supp.  G36, 
affirmed  175  N.  Y.  507,  67  N.  E.  1089.  A  direction  to  the  State  Comp- 
troller to  refund  seems  proper  enough.  It  affords  no  real  ground  of 
objection  on  the  part  of  that  officer,  inasmuch  as  it  gives  express  judi- 
cial sanction  to  his  repayment  of  the  tax.  It  is  not  at  all  essential, 
however,  to  the  preservation  or  enforcement  of  the  rights  of  the  part}- 
entitled  to  such  repayment,  because  the  statute  itself  commands  the 
State  Comptroller  in  cases  of  this  kind  to  direct  and  allow  the  treasurer 
of  the  county  or  the  comptroller  of  the  city  of  New  York  to  refund  to 
the  persons  by  whom  the  tax  has  been  paid  the  amount  of  any  moneys 
paid  or  deposited  on  account  of  such  tax  in  excess  of  the  amount  of 
tax  which  ought  to  have  been  exacted.  Laws  1896,  p.  871,  c.  908,  § 
225,  as  amended  by  Laws  1897,  p.  152,  c.  284. 

These  views  require  an  affirmance  of  the  decree  in  all  respects. 

Decree  of  the  Surrogate's  Court  of  Suffolk  county  affirmed,  without  costs  of 
this  appeal.    All  concur. 


In  re  HARDIN'S  ESTATE. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    October  11,  1904.) 

1.  Distribution— Personalty— STATUTB^— Rights  of  Widow. 

Laws  1808,  p.  941.  c.  319.  adopted  in  lieu  of  Code  Civ.  Proc.  i  2732, 
subd.  12.  and  providing  that  representation  shall  be  admitted  among  col- 
laterals in  the  same  manner  as  allowed  by  law  in  reference  to  real  estate, 
does  not  affect  subdivision  3  of  section  2732,  under  the  express  provisions 
of  which  the  widow  is  entitled  to  the  whole  of  a  decedent's  personal 
estate  when  he  leaves  no  descendant,  parent,  brother,  sister,  nephew,  or 
niece. 

Appeal  from  Surrogate's  Court,  Herkimer  County. 

In  the  matter  of  the  estate  of  George  A.  Hardin,  deceased.  From  a 
decree  dismissing  the  petition  of  Jane  M.  Cook  as  next  of  kin  of  de- 
ceased, petitioner  appeals.     Affirmed. 

Argued  before  McLRNNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 
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C.  D.  Adams,  for  appellant. 
Charles  A.  Miller,  for  respondent 

SPRING,  J.  The  decedent  died  intestate  April  16,  1901,  leaving, 
him  surviving,  a  widow,  and  no  descendant,  parent,  brother,  sister, 
nephew,  or  niece.  See  subdivision  3,  §  2732,  Code  Civ.  Proc.  The 
petitioner,  his  aunt,  filed  a  petition  in  the  surrogate's  court,  and  a  cita- 
tion was  issued  pursuant  thereto,  requiring  the  administratrix,  to  whom 
letters  of  administration  had  been  issued  in  May,  1901,  to  show  cause 
why  a  judicial  settlement  of  her  account  should  not  be  rendered.  Upon 
the  return  of  the  citation,  and  at  the  instance  of  the  administratrix,  the 
proceeding  was  dismissed,  on  the  ground  that  said  petitioner  was  not 
entitled  to  share  in  the  personal  estate  of  said  intestate. 

If  section  2732,  subd.  3,  is  operative,  the  entire  personal  estate  to  be 
distributed  belongs  to  the  widow.  That  has  been  the  statute  of  this 
state  uninterruptedly  since  the  Revised  Statutes  became  operative,  and 
it  was  embodied  in  the  section  mentioned,  where  the  rules  governing 
in  the  distribution  of  the  estate  of  an  intestate  are  grouped.  Prior  to 
1898,  subdivision  12  of  that  section  read:  "No  representation  shall  be 
admitted  among  collaterals  after  brothers'  and  sisters'  children."  By 
the  Laws  of  1898  (chapter  319,  p.  9-11)  the  following  was  substituted 
for  the  provision  theretofore  existing:  "Representation  shall  be  ad- 
mitted among  collaterals  in  the  same  manner  as  allowed  by  law  in 
reference  to  real  estate."  The  purpose  of  this  substitution  apparently 
was  to  put  on  a  like  basis  the  representation  among  collateral  next  of 
kin  and  heirs  at  law,  as  there  had  been  lack  of  uniformity  in  the  stat- 
ute of  distribution  and  that  applying  in  the  descent  of  real  estate. 
Subdivision  12  is  to  be  construed  in  connection  with  subdivisions  5 
and  10  of  the  same  section,  and  the  rule  of  representation  under  sub- 
division 12  is  not  effective  where  the  degree  of  relationship  of  the  next 
of  kin  is  of  equal  degree.  Matter  of  Davenport,  172  N.  Y.  454-458, 
05  N.  E.  275.  That  subdivision  certainly  did  not  contemplate  any 
change  of  the  provisions  which  define  the  widow's  share  in  the  per- 
sonal estate.  Subdivision  3  is  explicit  in  prescribing  the  extent  of  her 
interest  where  there  is  no  descendant,  "brother  or  sister,  nephew  or 
niece."  Subdivision  12  does  not  purport  to  lessen  or  alter  her  share. 
That  subdivision  and  those  immediately  preceding  pertain  to  the  dis- 
tribution among  next  of  kin  who  are  collaterals,  and  who  are  related 
by  consanguinity  to  the  person  from  whom  tliey  take.  The  widow 
takes  by  virtue  of  her  widowhood,  and  the  extent  of  her  interest,  in 
whatever  aspect  the  estate  of  her  husband  may  be  presented  as  to  his 
next  of  kin,  is  prescribed  by  various  clauses  of  section  2732.  The 
Legislature  did  not  intend  to  modify  these  provisions  so  long  in  vogue 
by  changing  the  subdivisions  relating  exclusively  to  representation 
among  collaterals.  In  order  to  obtain  that  result,  we  must  read  into 
the  definite  language  of  subdivision  3  a  later  subdivision,  and  one  which 
in  no  way,  by  its  express  language,  lessens  the  share  of  the  widow. 
If  so  great  a  change  had  been  designed,  subdivision  3  would  have  been 
amenoed  and  remodeled.  Again,  the  uniformity  which  was  designed 
to  be  effected  by  the  amendment  to  subdivision  12  only  pertains  to 
collaterals,  and  is  only  applied  where  the  right  to  take  existed.  It 
did  not  create  a  next  of  kin,  to  the  exclusion  or  diminution  of  what  the 
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widow  was  entitled.  Whatever  changes  are  made  by  the  amended  sub- 
division are  amon^  collaterals,  not  affecting  distritxition  as  between  a 
collateral  and  a  distributee  in  the  direct  line,  or  who  does  not  come 
within  the  definition  of  a  collateral. 

A  statutory  provision  long  operative,  and  the  explicit  language  of 
which  remains  unchanged,  will  not  be  modified  by  an  amendment  of  an- 
other law  relating  to  a  different  subject-matter,  unless  the  l^^lative 
intent  to  alter  is  unmistakable ;  and  as  to  the  interest  of  the  widow,  pur- 
suant to  these  subdivisions,  such  intent  can  hardly  be  conceived. 

The  decree  of  the  surrogate's  court  is  affirmed,  with  costs.  All 
concur. 


HALL  V.  LANZA. 
(Supreme  Court,  AppeHate  Division,  Fourth  Department    October  4,  1904.) 

L  Contempt— Fictitious  BAHi— Infant  as  Subett  on  Appeai.  Bond— Stat- 
ute. 

Where,  on  appeal  from  a  judgment  in  a  Justice  court,  defendant  fnr^ 
nished  an  undertaking  signed  by  his  wife,  as  the  cmly  surety  or  obligor, 
and,  on  affirmance  of  the  Judgment,  execution  was  issued,  and  returned 
unsatisfied,  whereupon  suit  was  Instituted  against  the  surety,  to  which 
she  pleaded  infancy  at  the  time  of  signing  the  undertaking  as  well  as  at 
the  time  she  was  sued,  the  husband  was  punishable  as  for  contempt,  under 
Code  Civ.  Proc.  §  14,  subd«  2,  providing  that  a  party  may  be  punished  for 
contempt  for  putting  in  fictitious  bail,  whereby  the  remedy  of  the  plaintiif 
to  enforce  his  Judgment  is  defeated,  impaired,  impeded,  or  prejudiced. 

Appeal  from  Special  Term,  Chautauqua  County. 

Action  by  J.  Preston  Hall  against  Peter  Lanza.  From  an  order  de- 
nying plaintiff's  motion  to  punish  the  defendant  as  for  a  contempt  of 
court,  plaintiff  appeals.     Reversed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

Louis  L.  Thrasher,  for  appellant. 
Herman  J.  Westwood,  for  respondent 

SPRING,  J.  The  plaintiff  recovered  a  judgment  Against  the  de- 
fendant in  Justice's  Court.  An  appeal  was  taken  to  the  County  Court 
by  the  defendant,  and  an  undertaking  was  given  to  perfect  the  appeal, 
upon  which  his  wife,  who  was  an  infant,  was  the  only  surety  or  obligor. 
The  judgment  was  affirmed  in  County  Court,  and  judgment  entered 
for  the  plaintiff  for  $276.62  damages  and  costs.  Execution  issued  on 
the  judgment  was  returned  wholly  unsatisfied.  An  action  was  there- 
upon commenced  against  the  surety,  who  answered,  setting  up  the  fact 
of  her  infancy  as  a  defense.  The  plaintiff  then  procured  an  order  to 
show  cause  why  the  defendant  should  not  be  punished  for  contempt 
"for  putting  in  fictitious  bail"  (Code  Civ.  Proc.  §  14,  subd.  2),  whereby 
the  remedy  of  the  plaintiff  to  enforce  his  judgment  was  "defeated, 
impaired,  impeded  or  prejudiced"  (Code  Civ.  Proc.  §  14). 

The  proof  is  undisputed  that  the  surety  was  under  the  age  of  21 
years  at  the  time  she  executed  the  undertaking,  and  also  when  she  was 
sued  thereon.    It  also  appears  without  controversy  that  the  defendant 
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knew  when  his  wife  signed  the  undertaking  that  she  was  a  minor.  He 
was  an  active,  money-making  business  man,  of  considerable  experience. 

The  county  judge,  as  appears  from  his  opinion,  refused  tp  g^ant  the 
order  punishing  for  contempt,  upon  the  ground  that  the  bail  was  not 
fictitious.  We  cannot  concur  in  this  view.  The  undertaking  was  given 
to  aid  the  defendant  on  his  appeal,  and  to  insure  the  plaintiff  in  the  col- 
lection of  his  judgment  in  the  event  of  its  affirmance.  To  fill  the  meas- 
ure of  its  purpose,  it  must  be  enforceable — a  security  available  to  the 
obligee  in  results.  This  was  not  that  kind  of  an  obligation.  Ficti- 
tious bail  is  not  limited  to  a  false  signature  or  to  an  insolvent  surety, 
but  to  bail  which  the  obligee  may  not  realize  upon.  An  undertaking 
which  is  to  be  paid  only  at  the  option  of  the  obligor  is  not  a  genuine 
obligation,  but  fictitious — a  mere  counterfeit — and  the  vice  inheres  in 
the  instrument  from  its  inception. .  To  be  sure,  as  is  urged,  the  surety 
might  not  avail  herself  of  her  defense.  She  might  pay,  but  her  minor- 
ity constituted  an  absolute  bar  to  enforcement  of  the  undertaking  if 
she  saw  fit  to  interpose  it.  An  insolvent  might  pay,  but  his  undertak- 
ing would  be  fictitious.  Nuccio  v.  Porto,  72  App.  Div.  88,  76  N.  Y. 
Supp.  96.  Had  exception  been  taken  to  this  surety  by  the  plaintiff  on 
the  ground  that  she  was  an  infant,  the  court  would  at  once  have  re- 
quired a  new  surety,  entirely  disregarding  the  existing  surety.  The 
suggestion  that  she  might  not  plead  her  infancy  would  not  have  been 
considered  by  the  court. 

It  is  suge^ested  that  the  application  to  punish  for  contempt  may  have 
been  deniea  by  the  county  judge  in  the  exercise  of  his  discretion.  The 
proofs  were  undisputed,  including  the  infancy  of  the  surety,  defend- 
ant's knowledge  thereof,  and  the  surety's  insistence  of  it  as  a  defense 
to  the  action  on  the  undertaking.  If  the  court  had  based  its  decision 
upon  that  ground,  its  exercise  would  have  been  warranted.  The  opin- 
ion shows  that  the  county  judge  did  not  regard  the  undertaking  ficti- 
tious bail,  and  that  was  the  only  'reason  for  denying  the  application. 
We  do  not  deem  it  necessary  to  pass  upon  the  question,  but  it  may  be 
added  that  it  has  been  held  in  two  departments  of  this  court  that  the 
opinion  may  be  referred  to  for  the  purpose  of  ascertaining  the  reasons 
which  governed  in  disposing  of  the  case.  Bryant  v.  Allen,  64  App.  Div. 
500-504,  67  N.  Y.  Supp.  89 ;  Fox  v.  Met.  Street  Ry.  Co.,  93  App.  Div. 
229,  87  N.  Y.  Supp.  754;  Grossman  v.  Wyckoff,  64  App.  Div.  554-558, 
72  N.  Y.  Supp.  337 ;  Curtis  Bros.  Lumber  Co.  v.  McLoughlin,  80  App. 
Div.  636-638,  80  N.  Y.  Supp.  1016. 

The  order  of  the  county  court  should  be  reversed,  with  $10  costs  of 
this  appeal,  and  the  application  to  punish  the  defendant  for  contempt 
granted,  with  $10  costs,  and  the  defendant  adjudged  guilty  of  contempt, 
whereby  the  right  or  remedy  of  the  plaintiff  has  been  defeated  and 
prejudiced ;  and  the  defendant  is  fined  the  sum  of  $276.62,  with  interest 
thereon  since  December  1,  1902 ;  said  respondent  is  further  directed  to 
pay  the  costs  and  expenses  as  above  set  forth,  and  it  is  hereby  directed 
that  he  stand  committed  to  the  county  jail  of  Chautauqua  county,  there 
to  remain  by  reason  of  said  contempt  until  said  fine  and  costs  be  fully 
paid,  unless  sooner  discharged  by  the  court,  and  that  the  proper  process 
issue  to  make  effective  the  decision  herein. 

So  ordered.    All  concur,  except  WILLIAMS,  J.,  not  voting. 
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TOWNSEND  V.  TRUSTEES  OF  FREEHOLDERS  AND  COMMONAI/TY 
OF  TOWN  OF  BROOKHAVEN  et  al. 

(Supreme  Court,  Appellate  Dlyifiion,  Second  Department.    October  11,  1901) 

1.  Reai.  Property— Exercise   of  Ownership— Injunction— Lease — Cancel- 

r*ATi0N — Title — Burden  of  Proof. 

In  a  suit  to  restrain  the  exercise  of  ownership  over  real  property,  and 
to  have  a  lease  thereof  declared  canceled  and  void,  the  primary  question 
Is  the  strength  of  the  plaintiff's  title,  not  the  weakness  of  that  of  his  ad- 
versary. 

2.  Same— Judicial  Notice— Colonial  Laws. 

In  a  suit  to  restrain  the  exercise  of  ownership  over  real  property,  and 
to  have  a  lease  thereof  declared  canceled  and  void,  the  court  will  take 
judicial  knowledge  of  the  colonial  and  earlier  laws  which  bear  on  the  title 
Involved. 

3.  Same— Title— Finding— Evidence — Sufficiency. 

In  a  suit  to  restrain  the  exercise  of  ownership  over  Lake  Ronkonkoma 
on  Long  Island,  and  have  a  lease  thereof,  executed  by  the  town  of  Brook- 
haven  as  lea«4or,  declared  canceled  and  void,  evidence  examined,  and  a 
finding  that  the  title  to  the  lake  is  in  the  town  of  Brookhaven  held  not 
supported  thereby. 

4.  Country  Roads — What  Constitute — Colonial  Laws. 

Under  the  colonial  laws  a  country  road  was  one  which  belonged  to  the 
country,  and  was  under  the  direct  charge  of  the  country,  as  distinguished 
from  the  owners  of  the  towns  and  manors,  and  it  was  a  necessary  lin^ 
of  coinmunl cation  between  sparsely  settled  communities,  and  it  was  for 
the  better  laying  out,  repairing,  and  preserving  the  public  and  general 
highways  within  the  colony  that  the  legislation  as  to  such  roads  was 
adopted. 

Appeal  from  Special  Term,  Suffolk  County. 

Suit  by  Edward  M.  Townsend,  individually  and  as  executor  under 
the  will  of  Belinda  R.  Townsend,  deceased,  against  the  trustees  of  the 
freeholders  and  commonalty  of  the  town  of  Brookhaven  and  another. 
From  a  judgment  dismissing  the  complaint  on  the  merits,  plaintiff  ap- 
peals.    Reversed 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

Charles  F.  Brown  and  Wilmot  T.  Cox,  for  appellant. 

George  H.  Furman  (Walter  H.  Jaycox,  on  the  brief)  and  Robert 

5.  Pelletreau,  for  respondents. 

WOODWARD,  J.  The  plaintiff  brings  this  action  to  restrain  the 
defendant  corporation,  the  trustees,  etc.,  of  Brookhaven  (hereafter  re- 
ferred to  as  Brookhaven),  and  all  persons  claiming  under  them,  from  ex- 
ercising acts  of  ownership  over  the  eastern  portion  of  Lake  Ronkonko- 
ma, Suffolk  county,  one  of  the  principal  fresh-water  ponds  on  Long 
Island,  said  to  change  the  quantity  of  its  water  at  periods  of  four  years 
(14  Ency.  Brit.  [9th  Ed.]  865),  and  to  have  a  lease  of  certain  rights  in 
the  lake,  made  by  the  said  corporation  to  the  defendant  Lucy  McKit- 
trick,  declared  canceled  and  void.  The  primary  question,  of  course, 
is  the  strength  of  the  plaintiff's  title,  not  the  weakness  of  that  of  his 

1[  1.  See  Quieting  Title,  vol.  41,  Cent  Dig.  $  36. 
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adversary ;  and,  the  learned  court  at  Special  Term  having  dismissed  the 
complaint  upon  the  merits,  the  presumptions  are  in  favor  of  the  judg- 
ment. 

On  the  3d  day  of  March,  1665,  Gov.  NicoUs  granted  to  one  Richard 
Smith  a  patent  for  Smithtown,  "bounded  eastward  with  the  line  lately 
run  by  Seatalcott  (Brookhaven)  as  the  bounds  of  their  town,  bearing 
southward  to  a  certain  fresh  pond  called  Ranconkamuck ;  from  thence 
southwestward  to  the  head  of  Nesaquake  river."  On  the  7th  of  March 
following  Gov.  NicoUs  issued  a  patent,  in  which  it  was  recited : 

"Whereas,  there  is  a  certain  Town  in  the  East  Riding  of  Yorl?sliire  upon 
Long  Island  commonly  called  and  known  by  the  name  of  Brookhaven  and 
heretofore  by  the  Indian  name  of  Setaulcott,  Now  In  ye  Tenure  or  occupation 
of  several  freeholder  and  inhabitants  who  having  heretofore  made  lawful  pur- 
chase of  the  lands  thereunto  belonging,  have  likewise  manured  and  improved 
a  considerable  part  thereof,  and  settled  a  competent  number  of  families  there- 
upon: Now  for  a  confirmation  unto  the  said  Freeholder  and  inhabitants  in 
their  enjoyment  and  possession  of  the  premises,  know  ye  that  by  virtue  of  the 
commission  and  authority  unto  me  given  by  his  Roynl  Highness,  I  have 
ratified,  confirmed  and  granted,  and  by  these  presents,  do  ratify,  confirm  and 
grant  unto  Capt  John  Tucker,  Mr.  Daniel  Lano,  Mr.  Ulchard  WoodhuU,  Henry 
Perring  and  John  Jenner,  hs  Patentee  for  and  on  the  behalf  of  themselves 
and  their  associates,  and  Freeholders  and  inhabitants  of  the  said  Town  of 
Brookhaven,  their  heirs,  successors  and  assigns.  All  that  tract  of  land  which 
already  hath  been  or  that  hereafter  shall  be  purchased,  for  and  on  the  behalf 
of  the  said  Town,  whether  from  the  native  Indian  proprietors  or  others 
within  the  bounds  and  limits  hereafter  set  forth  and  expressed:  That  is  to 
say,  the  west  bounds  to  begin  at  the  line  run  by  the  inhabitants  of  the  said 
town  between  them  and  Mr.  Smith's  lands,  of  Nesaquake,  as  in  his  patent  Is 
set  forth,  and  to  go  east  to  the  head  of  Wading  River  or  Red  Creeke,  from 
whence  as  also  from  their  west  bounds,  to  stretch  north  to  the  sound  and 
south  to  the  sea  or  Main  Ocean:  All  which  said  tract  of  land  within  the 
bounds  and  limits  aforesaid  and  all  or  any  plantations  thereupon,  from  hence- 
forth are  to  belong  and  appertain  to  the  said  Town:  Together  with  all 
Havens,  harbors,  creeks,  quarrys,  woodlands,  meadows,  pastures,  marshes, 
waters,  rivers,  lakes,  fishing,  hawking,  hunting  and  fowling.  And  all  other 
profits,  commodities,  emoluments  and  hereditaments  to  the  said  land  and 
premises  within  ye  limits  and  bounds  aforementioned  described  belonging  or 
in  any  wise  appertaining:  To  have  and  to  hold,  all  and  singular  the  said 
lands,  hereditaments  and  premises  with  their  and  every  of  their  appur- 
tenances, and  of  every  part  and  parcel  thereof,  to  the  said  Patentees  and  their 
Associates,  their  heirs,  successors  and  assigns,  to  the  proper  use  and  behoof 
of  the  said  patentees  and  their  associates  their  heirs,  successors  and  assigns 
forever."  (The  patent  also  confirms  the  existence  and  guaranties  the  priv- 
ileges of  a  town  under  the  name  of  Brookhaven,  the  political  boundaries  of 
which  are  above  described.) 

It  is  to  be  observed  that  this  patent  does  not  grant  any  land  to  the 
trustees  of  Brookhaven.  It  merely  confirms  in  the  corporation  the 
title  to  such  lands  as  have  been  purchased  or  may  hereafter  be  pur- 
chased from  the  Indian  proprietors  or  others  within  the  political  bounds 
of  the  town.  In  support  of  their  title  the  trustees  of  Brookhaven  pre- 
sent a  deed  from  Gie,  sachem,  to  themselves,  which  ratifies  and  confirms 
to  them  "all  those  certain  parcels  of  land  that  have  been  bought  of  any 
of  us,  or  our  ancestors ;  that  is  to  say.  From  the  west  line  which  runs 
from  Stony  Brook  to  the  North  Sea  (Sound),  and  South  to  the  middle 
of  the  Island,  &  so  to  extend  to  the  head  of  the  Wading  River  or 
Red  Brook,  and  to  the  middle  of  the  Island,  South."  This  deed  is 
merely  confirmatory  of  such  sales  as  had  been  made  north  of  the  middle 
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of  the  island,  and  vested  such  property  in  the  town  of  BrooWiaven. 
Richard  WoodhuU,  by  a  deed  dated  November  23,  1675,  undertakes 
to  convey  all  of  his  interest  derived  from  the  Indians  in  the  same  lo- 
cality ;  and  a  deed  of  Tobacus  to  Gov.  Winthrop,  without  date,  is  for 
land  "extending  northward  to  the  midst  of  the  island,"  the  Andros 
patent  to  Gov.  Winthrop  being  bounded  on  the  north  by  the  "middle 
of  the  island." 

The  Dongan  patent  to  Brookhaven  creates  a  corporation  under  the 
name  of  the  "Freeholders  and  Commonalty  of  the  Town  of  Brook- 
haven,"  and  confirms  to  it  all  the  tracts  of  land  that  had  passed  by  the 
first  patent  from  Gov.  Nicolls.  It  did  not  contain  a  grant  of  any  addi- 
tional land.  Such  portions  of  the  land  granted  by  the  first  patent  as 
had  passed  into  the  ownership  of  particular  persons  were  confirmed  to 
them,  and  their  heirs  and  assigns,  and  such  portions  as  had  not  passed 
to  particular  persons  were  confirmed  to  the  corporation,  for  the  "use 
and  benefit  of  the  present  freeholders  and  inhabitants,  their  heirs,  suc- 
cessors, and  assigns,  in  proportion  to  their  several  and  respective  set- 
tlements," etc.  Up  to  this  time  there  had  been  no  effort  to  convey  any 
land  south  of  the  center  of  the  island. 

With  matters  in  this  condition.  Gov.  Fletcher  granted  a  patent  to  Col. 
William  Smith  in  1693  for  the  manor  of  St.  George,  in  the  eastern  por- 
tion of  the  general  bounds  of  the  Brookhaven  patent,  embracing  lands 
"not  ever  purchased  by  the  townsmen  of  the  Indian  natives,"  and  the 
northerly  boundary  of  this  patent  is  "the  country  roads  near  ye  middle 
of  the  islandafore  sd,  to  a  markt  tree  there,  the  whole  hollow  included, 
and  soe  bounded  northward  by  ye  sd  country  road  to  another  marked 
tree,"  etc.  This  is  the  first  patent  bounded  by  "the  country  road  near 
the  middle  of  the  island,"  all  the  previous  patents  and  grants  running 
to  "the  middle  of  the  island."  Before  the  taking  out  of  this  patent, 
which  bears  date  the  9th  day  of  October,  1693,  and  on  the  21st  day  of 
September  of  that  year.  Col.  William  Smith,  who  had  previously 
purchased  the  Indian  title,  entered  into  an  agreement  with  the  trustees 
of  Brookhaven,  in  which  it  was  recited  that  "forasmuch  as  some  dis- 
pute may  arise  concerning  the  north  bounds  of  the  said  land,  by  the 
said  Smith,  purchased,  which  is  to  extend  to  the  middle  of  the  island 
aforesaid,  we,  therefore,  the  trustees  of  the  town  of  Brookhaven  afore- 
said, to  avoid  all  manner  of  cabells  and  disputes  hereafter,  for  and 
in  behalf  of  the  Town  aforesaid,  their  heirs  and  successors,  firmly  by 
these  presents,  covenant  and  agree  with  the  said  Col.  William  Smith, 
his  heirs  and  assigns  forever,  and  it  is  mutiually  agreed,  by  both  parties, 
that  the  North  bounds  of  the  said  Smith's  purchase  aforesaid,  shall  be 
held  and  esteemed  to  come  within  two  poles  of  the  now  country  or  com- 
mon road  to  the  towns  eastward,  being  esteemed  near  the  middle  of 
the  Island  aforesaid,"  etc.  Great  stress  is  placed  upon  the  use  of  the 
expression  "the  now  country  or  common  road"  by  those  desirous  of 
supporting  the  judgment  in  the  case  at  bar,  it  being  urged  that  this 
indicates  that  there  had  been  or  were  other  country  roads  to  which  ref- 
erence may  have  been  made ;  but  when  we  consider  that  this  agreement 
was  of  a  very  early  date,  and  that  the  highways  remote  from  the  larger 
settlements  were  merely  paths  in  the  woods,  while  the  custom  and  de- 
mand of  highways  proper  was  of  at  least  four  rods  in  width  (see  chap- 
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ter  131,  p.  532,  1  Colonial  Laws  New  York),  the  reason  for  this  agree- 
ment is  made  plain.  It  was  the  purpose  of  the  parties  to  agree  upon 
a  line  which  would  provide  for  a  road  four  rods  in  width,  and  for  this 
purpose  it  was  agreed  that  the  property  should  be  "bounded  northward 
within  two  poles  (rods)  of  the  country  road  aforesaid,"  That  this 
is  the  true  reason  is  made  manifest  by  the  subsequent  provision: 
"That  what  shall  be  found  by  the  present  surveyor  general  within  the 
east  and  west  line,  from  South  to  North,  shall  be  bounded  northward 
within  two  poles  of  the  Country  road  aforesaid,  by  marking  some  tree, 
or  setting  up  some  stake,  which  shall  be  the  certain  bounds  betwixt  the 
said  Smith  and  the  town  aforesaid,  their  heirs  and  successors  forever, 
and  that  what  land  within  the  east  and  west  bounds  is  southward  of.  the 
path  shall  be  to  him,  the  said  Smith,  and  what  land  is  northward 
of  the  said  path  shall  be  to  the  Town  of  Brookhaven,  his  and  their 
heirs  and  successors  and  assigns  forever,  notwithstanding  upon  mes- 
uringe  the  bredth  of  the  Island  aforesaid,  the  said  path  or  country 
road  shall  not  happen  to  be  found  to  be  the  middle  of  the  said  Island." 
The  country  road,  designed  for  a  public  highway  of  four  rods  in  width 
in  the  future,  was  a  mere  path  at  the  time  of  this  agreement,  and  the 
line  two  rods  south  of  the  path  was  undoubtedly  to  provide  Col.  Smith's 
share  of  the  highway  when  it  should  be  opened  to  a  proper  width,  as 
will  more  fully  appear  in  the  subsequent  discussion  of  this  case.  There 
is  testimony  in  the  case  which  appears  to  us  to  warrant  the  conclusion 
that  the  country  road  referred  to  in  the  above  agreement,  as  well  as  in 
the  patent  to  Col.  William  Smith,  is  the  same  highway  known  as  the 
country  road  or  post  road  to-day.  There  is  no  dispute,  so  far  as  we 
discover,  that  St.  George  manor  extended  south  from  the  location  of 
the  present  post  road,  and  we  shall  presently  point  out  facts,  of  which 
we  may  take  judicial  notice,  which  will  make  this  self-evident. 

Four  years  from  the  granting  of  this  patent  to  Col.  Smith,  in  the 
eastern  portion  of  the  town  of  Brookhaven,  Gov.  Fletcher,  the  grantor, 
issued  a  license  by  order  of  the  council  to  William  NicoU,  by  which 
the  latter  was  permitted  to  purchase  from  the  Indians  "a  certain  tract 
of  vacant  land  in  Suifolke  county  bounded  north  by  the  country  road, 
*  *  *  together  with  the  pond  called  Raconckomy  for  his  improve- 
ment." On  the  20th  day  of  September,  1697,  Gov.  Fletcher  issued  a 
patent  to  William  Nicoll  "of  a  Certaine  Parcell  of  Vacant  unimproved 
Land  in  the  County  of  Suffolke  in  the  Island  Nassau  Part  adjoining 
to  the  Land  of  our  said  Loving  Subject  and  of  Andrew  Gibb  Bounded 
Easterly  by  a  Brooke  or  River  to  the  Westward  of  a  Point  Called  the 
Blew  Point  knowne  by  the  Indian  Name  of  Manowtassquott  and  a 
North  and  by  East  Line  from  the  Head  of  said  River  to  the  Country 
Road  thence  along  the  said  Road  Westerly  untill  it  Bears  North  and 
by  East  to  the  head  of  Orawake  River  and  thence  by  a  South  and  by 
West  Line  to  the  head  of  the  said  River  and  so  Running  Easterly  along 
by  the  Lands  of  said  William  Nicoll  and  Andrew  Gibb  to  the  head  of 
Connettquot  and  down  the  said  River  to  the  Sound  and  from  thence 
along  the  Sound  Easterly  to  the  Mouth  of  Manowtassquott  afore- 
said together  with  a  Certaine  fresh  Pond  called  Raconckomy  Pond." 
The  words  of  grant  are  that  "we  have  Given  Granted  Ratified  and 
Confirmed  and  by  these  Presents  Do  for  us  our  Heirs  and  Successors 
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Give  Grant  Ratifie  and  Confirme  unto  the  said  William  NicoU  All 
that  said  Certaine  Tract  of  Land  and  Roconckomy  Pond  aforesaid 
Limited  and  Bounded  as  aforesaid  together  with  all  and  singular  the 
Messuages  Tenements  Buildings  Barns  Houses  Outhouses  Stables 
Edifices  Orchards  Gardens  Inclosure  fences  Pastures  fields  feedings 
Woods  Underwoods  Trees  Timber  Swamps  Meadows  Marshes  Pools 
Ponds  Lakes  fountains  Waters  Watercourses  Rivers  Rivoletts  Runns 
Streams  Brooks  Creeks  Harbours  Coves  inletts  Outletts  Islands  of 
land  and  Meadow  Necks  of  Land  and  Meadow  Peninsulaes  of  Land 
and  Meadow  fishing  fouling  hunting  and  hawking  and  the  Beach  as 
farr  as  the  said  Land  extends  upon  the  sea  Quarryes  Mines  Mineralls 
(Silver  and  Gold  Mines  only  excepted)  and  all  other  the  Rights  Mem- 
bers Libertyes  Privileges  Jurisdiocons  Preheminencyes  Emoluments 
Royaltyes  Profites  Benefites  Advantages  Hereditaments  and  Appurte- 
nances whatsoever  to  the  aforerecited  Certaine  Tract  of  Land  and 
Pond  within  the  Limites  and  Bounds  aforesaid  belonging  or  in  any 
-.vayg  Appertaining  or  Accepted  reputed  taken  known  or  Occupyed  as 
Part  Parcell  or  Member  thereof  To  have  and  to  hold  all  the  said  Cer- 
taine Tract  of  Land  and  Raconckomy  Pond  aforesaid  Limited  and 
Bounded  as  aforesaid  together  with  all  and  Singular  the  Messuages 
Tenements  Buildings,"  etc. ;   repeating  the  list  above  set  forth. 

It  is  conceded  that  if  the  highway  running  east  and  west  through 
Long  Island  to-day,  and  known  as  the  country  or  post  road,  is  the 
country  road  referred  to  in  this  grant,  the  description  embraces 
Raconckomy  Pond,  and  it  determines  the  rights  of  the  parties;  for 
it  is  not  claimed  that  any  one  ever  had  a  grant  of  this  lake  from  the 
original  Indian  owners,  unless  it  was  purchased  by  William  Nicoll 
to  whom  it  was  granted  by  name.  The  theory  of  the  defendants  is, 
however,  that  there  was  at  some  time,  so  remote  that  the  learned  trial 
justice  does  not  attempt  to  fix  the  time,  another  country  road  to  which 
this  description  related,  and  that  this  road  ran  south  of  the  lake.  This 
theory  is  supported  by  the  learned  court  at  Special  Term,  w^ho  sug- 
gests that  "the  language  of  the  Nicoll  license  and  patent  is  very  sig- 
nificant, in  that  the  lake  or  pond  is  not  included  within  the  bounds  of 
the  grant,  for  we  see  that  the  language  is  'together  with  a  certain  fresh 
pond  called  Raconckomy  Pond,'  and  again  the  conjunctive  *and'  is 
frequently  used.  This  would  be  needless,  indeed,  if  the  lake  was  with- 
in the  bounds  of  the  patent'*  This  criticism,  applied  to  a  modem  deed, 
might  have  some  weight ;  but  when  we  find  in  the  same  instrument  the 
granting  of  "all  that  said  certain  tract  of  land  and  Raconckomy  pond 
aforesaid,  limited  and  bounded  as  aforesaid,  togetlier  with  all  and 
singular  the  messuages,  tenements,  buildings,  barns,  houses,  outhouses,*' 
etc.,  the  force  of  it  is  materially  weakened.  The  §ame  expression 
is  found  in  the  Gov:  Nicoll  grant  to  Brookhaven,  where  he  provides 
that  "all  which  said  tract  of  land  within  the  bounds  and  limits  afore- 
said and  all  or  any  plantations  thereupon,  from  henceforth  are  to  be- 
long and  appertain  to  the  said  town,  together  with  all  havens,  harbors, 
creeks,  quarrys,  woodlands,  meadows,  pastures,"  etc.  Are  we  to  say  that 
these  are  not  within  the  boundaries  simply  because  they  are  mentioned 
"together  with''  other  matters?  The  learned  court  at  Special  Term 
says:     "South  of  the  lake  about  one  and  one-half  miles  is  a  line  now 
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known  as  the  Furrows,  and  for  almost  two  centuries  past,  also  as 
*  Hart's  Line';  there  was,  very  many  years  ago,  according  to  tradi- 
tion, an  old  road  along  that  line,  which  road  has  not  been  used  as 
such  within  the  memory  of  any  of  the  witnesses,  though  evidences  of 
the  road  still  remain ;"  and  "from  all  the  proofs  bearing  thereon  I  am 
inclined  to  the  opinion  that  there  was  a  country  road  as  distinguished 
from  the  post  road  along  Hart's  Line,  and  accordingly  so  find." 
By  this  finding  of  a  traditional  country  road  the  plaintiff's  line  is  made 
to  pass  south  of  the  lake  in  controversy,  and  under  the  construction  giv- 
en to  the  grant  the  lake  is  excluded  from  the  boundaries,  and  the 
title  is  found  to  be  in  the  town  of  Brookhaven,  although  the  evidence 
is  plain  that  up  to  very  recent  years  the  town  has  never  made  any  claim 
of  ownership.  It  shows  no  paper  title  to  the  land  surrounding  the 
lake,  unless  it  be  held  that  this  shadowy  highway,  described  by  one  of 
the  defendants'  surveyor  witnesses  as  "a  wood  road  following  this  line 
for  a  mile  or  two,"  is  held  to  have  been  the  country  road  on  which  these 
early  patents,  intended  to  reach  to  the  center  of  the  island,  were  bound- 
ed on  the  north. 

A  careful  examination  of  this  case  fails  to  satisfy  us  that  the  evi- 
dence supports  this  conclusion,  and  we  are  confirmed  in  this  view  by 
an  examination  of  the  laws  relating  to  this  subject,  which,  had  they  been 
called  to  the  attention  of  the  court,  must  have  resulted  in  a  different 
judgment.  It  should  be  borne  in  mind  that  the  patent  to  William 
Nicoll,  from  whom  the  plaintiff  derives  title,  was  bounded  on  the  north, 
not  by  the  middle  of  the  island,  as  many  of  the  contemporaneous  in- 
struments recited,  but  by  the  country  road.  It  is  important,  therefore, 
to  determine  just  what  was  meant  by  "the  countfy  road."  It  will  be 
conceded,  no  doubt,  that  legislation  in  reference  to  highways  follows, 
in  a  large  measure,  the  customs  and  usages  of  the  community  for 
which  such  legislation  is  enacted ;  it  is  a  codification  of  the  experiences 
and  the  aspirations  of  the  time  in  which  it  is  brought  forth.  Keeping 
this  in  view,  and  remembering  that  this  grant  was  made  to  William 
Nicoll  in  the  year  1697,  we  desire  to  call  attention  to  chapter  131  of 
the  Colonial  Laws  of  New  York  (1  Colonial  Laws  N.  Y.  p.  532),  en- 
titled "An  act  for  the  laying  out,  regulating,  clearing  and  preserving 
public  common  highways  throughout  this  Colony.'  This  act  was 
passed  June  19,  1703,  six  years  after  the  Nicoll  patent,  and  provides,  so 
far  as  material  to  the  question  now  under  review,  as  follows : 

"For  the  better  laying  out,  ascertaining,  repairing  and  preserving  tlie  public 
common  and  general  highways  within  this  Colony.  Be  it  enacted  by  the 
Governor,  Council  and  General  Assembly  of  this  Colony  and  by  the  authority 
of  the  same,  that  there  be  laid  out.  preserved  and  kept  forever  In  good  and 
sufficient  repair  one  public,  common  and  general  highway  to  extend  from  the 
now  scite  of  the  City  of  New  York  through  the  city  and  county  of  New  York 
and  the  county  of  Westchester  of  the  breadth  of  four  rod  English  measure 
at  the  least,  to  be,  continue  and  remain  forever  the  public,  common,  general 
road  and  highway  from  the  said  city  of  New  York  to  the  adjacent  Colony  of 
Connecticut.  And  also  one  other  public,  common  and  general  highway  to  ex- 
tend from  the  ferry  In  Kings  County  through  the  same  county.  Queens  county 
and  the  county  of  Suffolk  of  the  same  breadth  of  four  rod  English  measure 
at  the  least  to  be,  continue  and  remain  forever  the  public,  common  general 
road  and  highway  from  the  ferry  aforesaid  to  the  town  of  East  Hampton  in 
the  county  of  Suffolk."  (There  is  also  provision  for  roads  of  like  description 
through  the  various  local  counties,  including  one  to  Albany.) 
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"And  be  It  further  enacted  by  the  authority  aforesaid  that  there  shall  be 
common  highways  laid  out,  ascertained,  repaired  and  preserved  forever  of  the 
breadth  of  four  rods  English  measure,  as  well  from  the  several  towns  and 
villages  within  this  Colony  to  their  next  contiguous  towns  and  villages  and 
from  one  town  or  village  to  another  as  to  the  several  and  respective  public 
common  and  general  roads  and  highways  before  mentioned,  and  to  such  con- 
venient landing  places  in  each  respective  town  and  village  where  their  re- 
spective situations  will  afford  and  require  it  for  the  better  and  easier  trans- 
portation of  goods  and  the  commodious  passing  of  travellers,  as  direct  and  con- 
venient as  the  circumstances  of  place  will  admit  of,  at  the  directions  of  the 
commissioners  respectively  hereafter  mentioned/*  (Then  follow  provisions  for 
punishing  those  who  "stop  up,  lessen,  contract  narrow,  or  incroach  on  any 
common,  general  or  public  road  or  highway";  for  placing  the  burden  of 
amending  and  repairing  upon  the  owners  of  the  several  townships,  manors, 
and  land  by  or  through  which  any  common,  general,  or  public  road  or  high- 
way shall  be  laid  out,  and  for  permitting  the  erection  of  good,  easy-swinging 
gates  to  be  erected  upon  any  of  the  common  highways  for  the  several  towns,  as 
distinguished  from  the  common  general  public  highways,  which  are  to  remain 
for  free  passage,  the  object  of  the  gates  being  to  permit  cattle  to  run  at  large 
in  these  subhlghways.)    See  1  Colonial  Laws  N.  Y.  p.  798,  c.  270. 

"Provided  always  and  it  is  the  true  intent  and  meaning  of  this  act  that  all 
the  roads  and  public  highways  by  this  act  intended  shall  be  of  four  rod  at 
the  least  in  such  as  are  now  already  used  and  laid  out  and  of  the  breadth 
of  six  rod  at  the  least  where  any  new  public  road  or  highway  shall  hereafter 
by  virtue  of  this  act  be  laid  out." 

The  above  act,  with  some  unimportant  amendments,  was  kept  in 
force,  in  so  far  as  it  related  to  Suffolk  county,  during  the  entire  col- 
onial period,  and  up  to  1785.  See  chapters  131,  144,  154,  182,  270, 
386,  404,  422,  459,  471,  536,  575,  686,  888,  1399,  and  1709  of  the 
Colonial  Laws  of  New  York.  It  provided  for  one  common  general 
public  highway  through  each  of  the  several  adjacent  counties,  and  for 
'^lesser  roads"  (1  Colonial  Laws,  p.  1024,  c,  372),  and  "the  country 
road"  was  the  main  through  highway  from  the  ferry  in  Kings  county 
to  the  town  of  East  Hampton,  in  the  county  of  Suffolk.  It  belonged 
to  the  country  at  large,  as  distinguished  from  the  highways  connecting 
the  local  towns  and  villages  and  their  several  landing  places,  which 
roads  were  to  be  constructed  at  the  discretion  of  the  commissioners, 
while  the  laying  out,  improving,  and  maintaining  the  "public  common 
general  road  and  highway,"  which  was  "to  be,  continue,  and  remain 
forever,"  was  made  mandatory.  There  was  to  be  but  one  "public, 
common  general  road  and  highway  from  the  ferry  aforesaid  to  the 
town  of  East  Hampton,"  the  extreme  eastern  town  of  Suffolk  county, 
and  it  was  natural  that  it  should  be  known  as  "the  country  road"  or 
the  post  road  to  the  present  day.  It  was  the  country  road ;  it  belonged 
to  the  country ;  it  was  under  the  direct  charge  of  the  country,  as  dis- 
tinguished from  the  owners  of  the  towns  and  manors ;  and  it  was  one 
of  the  highways  in  existence  at  the  time  of  the  enactment  of  the  legis- 
lation above  set  out,  and  with  reference  to  which  the  enactment  was 
made ;  for,  as  we  have  already  pointed  out,  it  was  a  mere  path  through 
the  town  of  Brookhaven  in  1693,  when  the  grant  was  made  to  Col. 
Smith,  but  a  necessary  line  of  communication  between  the  sparsely  set- 
tled communities,  and  it  was  "for  the  better  laying  out,  ascertaining, 
repairing  and  preserving  the  public,  common  and  general  highways 
within  this  Colony"  that  the  legislation  was  adopted.  There  were 
roads  and  pathways  along  the  general  lines  laid  out  for  these  "public. 
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common  and  general  highways."  Many  of  them  had  been  in  existence 
for  years,  for  we  find  by  chapter  413  (2  Colonial  Laws,  p.  63),  passed 
July  27,  1721,  entitled  '*An  act  to  continue  the  Common  Road  or  the 
Kings  Highway  from  the  Ferry  towards  the  town  of  Breuckland 
[Brooklyn,  14  Ency.  Brit.  866]  on  the  Island  of  Nassaw  in  the  province 
of  New  York,"  that  "the  said  road,  as  it  now  is,  has  been  so  far  at 
least  this  sixty  years  last  past,  without  any  complaint,  either  of  the 
inhabitants  or  travellers."  This  would  take  this  road  from  the  ferry, 
which  is  the  starting  point  of  the  common,  general  public  highway, 
through  Kings,  Queens,  and  Suffolk  counties,  back  to  1661 ;  and  the 
fact  that  in  1693  and  in  1697  large  public  grants  were  being  made, 
bounded  on  the  north  by  "the  country  road,"  which  was  "esteemed  to 
be  the  middle  of  the  island,"  the  conclusion  is  irresistible  that  "the 
country  road"  was  the  one  contemplated  by  the  legislation  of  1703, 
which  was  to  remain  forever.  If  tihe  island  be  measured,  excluding 
South  Bay,  it  will  be  found  that  the  post  road  of  to-day  is  practically  in 
the  center  of  the  island.  It  was  natural,  under  the  road  scheme  which 
then  prevailed,  that  the  public,  common  general  highway  should  run 
about  midway  of  the  land,  the  object  being  to  accommodate  both  shores, 
and  without  any  reference  to  the  mathematical  center  of  the  island,  as 
determined  by  measuring  the  five  or  six  miles  of  South  Bay  and  the 
neck  of  land  which  forms  it ;  and  it  was  entirely  consistent,  in  dealing 
with  land  grants,  that  the  highway  through  the  middle  of  the  land 
should  be  esteemed  the  middle  of  the  island  for  the  purpose  of  deter- 
mining boundaries,  and  the  fact  that  private  individusils  may  have  sub- 
sequently adopted  some  other  line  in  making  transfers  of  property  can- 
not operate  to  limit  the  plaintiff's  right  to  the  lake  which  was  south  of 
this  'xountry  road." 

Thus,  within  six  years  of  the  date  of  the  NicoU  patent,  we  find  the 
Legislature  providing  for  a  permanent  system  of  highways,  and  with 
this  legislation  in  full  force  up  to  1785,  forbidding  the  destruction  of 
any  of  the  general  or  common  highways,  we  are  asked  to  believe  that 
a  wood  road  constructed  upon  a  line  of  which  there  is  no  record  until 
about  1797  was  the  country  road  referred  to.  This  construction,  ap- 
propriate enough  for  a  deed  of  to-day,  ignores  the  history  of  "the 
country  road"  as  it  existed,  and  as  it  was  understood  at  the  time  of 
making  the  grant  now  under  consideration.  A  country  road  at  that 
time  was  not  a  road  remote  from  a  city,  or  a  backwoods  road,  but  a 
road  which  was  for  the  common  use  of  the  country  as  a  whole — ^as  a 
nation.  It  was  the  main  highway,  connecting  up  the  small  communities 
and  neighboring  colonies,  and  was  demanded  by  public  policy,  rather 
than  by  considerations  of  private  convenience,  this  latter  being  served 
by  the  discretionary  roads,  with  their  swinging  gates  and  their  cow- 
pasture  conveniences.  It  ran  the  whole  length  of  the  island  at  approx- 
imately its  center,  from  a  practical  standpoint,  and  it  made  a  convenient 
and  practical  center  boundary  line.  What  more  natural  than  that  "the 
country  road,"  a  permanent  monument  created  by  public  necessity, 
should  become  the  boundary  of  the  grant  to  William  Nicoll?  What 
more  unreasonable  than  the  theory  that  a  permanent  patent  should  be 
bounded  on  a  remote  wood  road,  not  a  trace  of  which  remains  upon 
any  record  which  the  defendants  have  been  able  to  produce,  and  which 


Digitized  by 


v^oogle 


990  89  NEW  YORK  SUPPLEMENT  (Sup.   Ct 

and  123  New  York  State  Reporter 

only  extended  a  mile  or  two  along  the  Hart  line?  If  we  read  the  de- 
scription as  bounded  on  the  north  by  "the  state  road" — and  this  is  its 
true  significance — all  element  of  uncertainty  is  removed.  The  grants 
prior  to  1693  were  bounded  by  the  center  of  the  island,  or  the  midst 
of  the  island,  for  the  obvious  reason  that  there  was  no  general  highway 
running  through  the  middle  of  the  island,  which  had  reached  so  far 
out  from  the  ferry  in  Kings  county.  In  the  latter  year  there  appears 
to  have  been  a  path  as  far  as  the  eastern  limits  of  the  town  of  Brook- 
haven,  known  as  the  country  road,  and  this  was  "esteemed  to  be  the 
center  of  the  island,"  an  agreement  being  entered  into  between  Col. 
Smith  and  the  town  of  Brookhaven  which  provided  for  fixing  the  land 
boundaries  two  poles  or  rods  from  the  path,  for  the  obvious  reason 
that  the  highways  of  that  day  were  laid  out  at  least  four  English  rods 
wide.  In  1697  the  description  in  the  patent  to  William  Nicoll  aban- 
doned all  reference  to  the  middle  of  the  island,  and  adopted  the  countr)' 
road  as  the  northern  boundary,  and  six  years  later  the  Legislature  pi-o- 
vided  for  the  "better  laying  out,  ascertaining,  repairing  and  preserving 
*  *  *  one  other  public  common  and  general  highway  to  extend 
from  the  ferry  in  Kings  county  through  the  same  county.  Queens  coun- 
ty and  the  county  of  Suffolk  of  the  same  breadth  of  four  rod  English 
measure  at  the  least,  to  be,  continue  and  remain  forever  the  public 
common  general  road  and  highway  from  the  ferry  aforesaid  to  the 
town  of  East  Hampton  in  the  county  of  Suffolk."  There  was  but  one 
country  or  state  road  through  the  town  of  Brookhaven,  and  the  de- 
scription in  the  William  Nicoll  patent  could  not  have  been  satisfied  with 
any  other  road. 

In  view  of  this  legislation,  extending  from  1703  to  and  beyond  the 
colonial  period,  as  will  be  seen  by  a  reference  to  the  chapters  of  Colo- 
nial Laws  above  cited,  the  Hulse  map  of  Brookhaven  (plaintiff's  Ex- 
hibit M)  is  most  significant.  This  map  was  made  in  October  and  No- 
vember, 1797,  100  years  after  the  William  Nicoll  patent  issued,  and  is 
the  first  record  of  the  Hart  line,  so  often  referred  to  in  the  case,  and 
which  the  learned  court  at  Special  Term  has  found  as  the  northern 
boundary  of  the  patent.  This  line  is  undoubtedly  the  mathematical 
center  of  the  island,  measuring  across  South  Bay  and  the  narrow  strip 
of  land  which  incloses  the  bay  at  the  south,  and  runs  south  of  the  lake 
involved  in  this  controversy.  But  the  patent  does  not  pretend  to  be 
bounded  on  the  north  by  the  center  of  the  island,  either  mathematical 
or  otherwise;  it  is  bounded  by  the  country  road.  The  Hulse  map 
shows  the  "Post  Road,"  as  it  is  called  on  the  map,  and  then  it  refers 
to  the  "west  division  of  long  lots,  north  side  of  the  country  road,"  to 
the  "east  division  of  long  lots,  north  side  of  the  country  road,"  and 
again  to  "division  of  new  lots,  south  side  the  country  or  post  road." 
and  these  several  divisions  are  upon  the  north  and  south  sides  of  "the 
country  or  post  road,"  respectively.  The  map  is  drawn  in  great  detail ; 
it  gives  the  location  and  name  of  the  churches,  the  mills,  the  residences 
of  the  justices  of  the  peace,  and  other  prominent  individuals,  and  indi- 
cates the  location  of  the  houses  of  apparently  all  of  the  others,  for  they 
are  dotted  all  along  the  coast  road,  as  well  as  along  the  subordinate 
roadways.  It  is  a  most  significant  fact  that,  while  these  houses  and 
roadways  are  to  be  found  in  nearly  every  part  of  the  town,  there  is  not 
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a  house  or  a  roadway  within  a  long  distance  of  the  Hart  line  where  it 
is  supposed  to  bound  the  Nicoll  patent,  and  there  is  nothing  on  the 
map  to  suggest  that  a  roadway  along  that  line  ever  existed.  If  there  was 
a  roadway,  sufficiently  well  defined  to  constitute  not  only  the  northern 
boundary  of  the  William  Nicoll  patent  in  1697  (this  patent  being  on  the 
westerly  borders  of  the  town  of  Brookhaven),  but  of  the  St.  George 
manor,  in  the  eastern  portion  of  the  town,  in  1693,  it  does  not  seem 
possible  that  it  would  have  entirely  escaped  the  attention  of  Isaac  Hulse 
in  1797,  when  he  was  engaged  in  the  work  of  making  a  detailed  map 
of  the  town.  Roads  in  those  early  days  were  works  of  prime  necessity ; 
they  were  constrticted  to  serve  a  practical  purpose,  and  were  not  un- 
dertaken unless  the  situation  imperatively  demanded  them.  Once  con- 
structed, it  may  be  assumed  that  they  were  not  readily  closed  or  aban- 
doned, in  a  community  which  was  not  given  to  rapid  changes,  and  in 
which  the  occupations  of  the  people  were  not  fluctuating.  The  same 
necessity  which  called  for  "the  country  road"  in  1693  and  in  1697  ex- 
isted in  1703,  and  from,  that  time  on  through  the  colonial  period  the 
statute  required  all  of  the  public  highways,  whether  of  primary  of  sec- 
ondary importance,  to  be  maintained  forever,  so  that  it  is  almost  ab- 
solutely certain  that  there  was  no  highway  along  or  near  the  Hart  line 
at  the  time  of  granting  the  William  Nicoll  patent.  A  mere  wood  road 
would  not  answer  the  calls  of  the  description,  even  if  it  were  established 
that  such  a  road  was  in  existence. 

It  is  probably  true,  so  far  as  we  are  able  to  trace  the  lines,  that  the 
William  Nicoll  patent  overlapped  the  Smithtown  grant  to  a  certain 
extent,  and  there  is  some  evidence  in  the  case  that  some  of  the  land 
embraced  in  the  same  patent  has  since  been  claimed  under  deeds  from 
the  town  of  Brookhaven ;  but  these  matters  have  no  bearing  upon  the 
questipn  at  issue  here,  which  involves  merely  the  title  to  the  lake.  The 
grant,  so  far  as  it  overlapped  the  Smithtown  grant,  if  it  did,  was  void, 
under  the  rule  that  the  King  cannot  grant  the  same  thing  in  posses- 
sion to  one  which  he  or  his  progenitors  have  granted  to  another. 
Broom's  Legal  Maxims  (4th  Ed.)  80.  The  fact  that  the  heirs  of  Wil- 
liam Nicoll  may  have  surrendered  rights  in  real  property,  and  have 
accepted  a  different  line  from  that  originally  established  as  the  north- 
em  boundary  in  some  of  their  private  deeds,  cannot  be  controlling  here. 

In  1731  the  trustees  of  Brookhaven  adopted  a  resolution  in  reference 
to  lands  lying  south  of  the  country  road,  and  which  embraced,  undoubt- 
edly, some  of  the  lands  within  the  boundaries  of  the  original  patent  to 
William  Nicoll,  through  whom  the  plaintiff  derives  his  title;  but  this 
resolution  "reserved  for  the  use  and  benefit  of  the  inhabitants  of  the 
town  forever  all  the  rivers,  ponds  and  swamps  and  places  where  water 
usually  stands;  also  the  lands  six  rods  wide  round  each  river,  pond 
and  swamp  where  water  usually  stands."  It  is  clear,  therefore,  except 
by  a  possible  inference,  there  was  no  claim  of  ownership  in  the  town  to 
the  lake  here  in  controversy,  which  in  1860  was  found  by  the  trustees 
of  the  town  to  be  outside  its  jurisdiction,  and  all  ponds  were  expressly 
reserved  out  of  the  operation  of  the  resolution,  so  that  even  this  action 
has  no  bearing  upon  the  title  to  Raconckomy  pond,  the  record  title  of 
which  is  clearly  in  the  plaintiff,  as  shown  by  the  conveyances  in  evi- 
dence. 
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The  judgment  appealed  from  should  be  reversed,  and  a  new  trial 
granted,  costs  to  abide  the  final  award  of  costs.  All  concur,  except 
BARTlrETT,  J.,  not  voting. 


(44  Misc.  Rep.  422.) 

In  re  NEW  YORK.  SABBATH  COMMITTEE. 

(Supreme  Court,  Special  Term,  New  York  County.    July,  1904) 

1.  Theaters — Revocation  of  License. 

The  New  York  Sabbath  Committee,  "a  domestic  corporation,  duly  or- 
ganized" under  the  laws  of  the  state,  applied  under  New  York  Charter 
(Laws  1897,  p.  620,  c.  878)  S  1476,  to  revoke  the  license  issued  to  re- 
spondent for  a  theater  in  New  York.  It  was  not  shown  in  the  applica- 
tion that  the  right  to  apply  for  such  revocation  was  within  the  corporate 
powers  of  the  petitioner.    Held,  that  the  motion  would  be  denied. 

Application  of  the  New  York  Sabbath  Committee  for  an  order  re- 
voking the  theater  license  granted  to  Percy  G.  Williams.     Denied. 

Manice  &  Perry  (John  M.  Perry,  of  counsel),  for  the  motion. 
House,  Grossman  &  Vorhaus  (Frederick  B.  House,  of  counsel),  op- 
posed. 

GIEGERICH,  J.  This  application  is  made  under  section  1476  of 
the  Greater  New  York  Charter  (Laws  1897,  p.  520,  c.  378),  to  revoke 
the  license  issued  to  the  respondent  for  the  Circle  Theater,  in  the  bor- 
ough of  Manhattan,  city  of  New  York.  The  application  is  made  by  the 
New  York  Sabbath  Committtee,  which  is,  according  to  the  petition, 
"a  domestic  corporation  duly  organized  and  existing  under  the  laws  of 
the  state  of  New  York" ;  but  nothing  further,  is  shown  in  regard  to  it, 
or  what  its  corporate  purposes  or  powers  are.  The  motion  is  resisted 
upon  two  grounds :  (1)  That  the  court  has  no  jurisdiction  to  act,  ex- 
cept in  a  proceeding  instituted  in  the  name  of  the  city  of  New  York,  and 
by  the  corporation  counsel  as  its  attorney;  and  (2)  upon  the  ground 
that,  even  if  any  one  other  than  the  city  can  institute  the  proceeding, 
it  is  not  shown  that  such  an  act  is  within  the  corporate  powers  of  the 
petitioner.  In  support  of  this  latter  claim  a  decision  of  the  General 
Term  of  the  Supreme  Court  in  Ancient  City  Sportsman's  Club  v.  Miller, 
7  Lans.  412,  is  cited,  in  which  it  was  held  that  an  act  which  authorized 
incorporations  for  social,  gymnastic,  aesthetic,  musical,  yachting,  hunt- 
ing, fishing,  bathing,  or  lawful  sporting  purposes  does  not  allow  incor- 
porations for  the  purpose  of  instituting  actions  to  recover  penalties  for 
violations  of  the  game  laws.  Under  the  principle  of  that  decision  I  think 
that  the  preliminary  objection  should  be  sustained.  The  motion  is, 
therefore,  denied,  but  without  costs,  and  without  prejudice  to  a  renewal 
of  the  application. 

Motion  denied,  without  costs. 
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(44  Misc.  Rep.  370.) 

RBID  V.  TOWN  OF  LONG  LAKH. 

(Supreme  Court,  Trial  Term,  Fulton  County.    July,  1904.) 

1.  Lease — Recobd — ^Noticb. 

Under  Laws  1896,  p.  615,  c.  547,  §  266,  where  a  duly  acknowledged  lease 
Is  delivered  to  the  proper  county  officer  for  record  it  is  notice  to  every- 
body of  the  existence  of  the  lease,  and  on  foreclosure  under  a  mortgage 
subsequently  given  a  bona  flde  purchaser  takes  subject  to  the  lease,  and 
is  chargeable  with  the  knowledge  of  its  existence,  though  as  a  matter  of 
fact  the  clerk  failed  to  record  it 

Action  by  Walter  Reid  against  the  town  of  Long  Lake.  Judgment 
for  defendant. 

James  R.  Van  Ness  (Henry  F.  Miller,  of  counsel),  for  plaintiff. 

Andrew  H.  Cunningham  (Andrew  J.  Nellis,  of  counsel),  for  defend- 
ant 

JOHN  M.  KELLOGG,  J.  The  plaintiff  seeks  to  have  it  determined 
that  the  defendant  has  no  interest  in  the  Sagamore  Hotel  property  at 
Long  Lake.  When  the  old  hotel  was  burned  the  town  authorities  contrib- 
uted $12,000  in  town  bonds  toward  the  rebuilding  of  the  hotel,  under 
the  agreement  that  a  certain  room  in  the  hotel  should  be  used  by  the 
town  perpetually  as  a  town  hall,  and  in  the  building  of  the  hotel  a 
suitable  room  in  the  basement  was  provided  for  that  purpose,  and  has 
since  been  used  by  the  town.  The  agreement  or  lease  between  the 
owner  and  the  town  as  to  this  town  hall  room  was  in  writing,  and  duly 
acknowledged,  and  was  delivered  by  the  supervisor  of  the  town  to  the 
county  clerk  to  be  recorded.  Before  the  completion  of  the  hotel  the 
owner  became  embarrassed,  and  it  was  necessary  to  raise  an  additional 
loan,  and  he  agreed  with  one  of  the  residents  of  the  town  to  pay  him 
$300  if  he  would  obtain  the  necessary  loan.  By  collusion  between  this 
party  and  the  county  clerk  the  said  lease  and  agreement  was  removed 
from  the  county  clerk's  office,  and  the  county  clerk  immediately  certified 
that  the  title  to  the  property  was  good,  and  the  loan  was  obtained  upon 
mortgage,  and  the  plaintiff  derives  title  from  the  purchaser  on  the  fore- 
closure sale  under  that  mortgage.  The  plaintiff  paid  a  full  and  fair 
consideration,  and  he  had  no  actual  notice  of  the  lease  and  the  rights 
of  the  town,  unless  the  fact  of  the  election  booths,  the  guard  rail,  and 
the  large  wooden  tables  being  in  this  room,  in  which  was  np  other 
property  at  that  time,  was  such  a  possession  by  the  town  of  the  room 
as  would  imply  notice  to  him,  and  prevent  his  being  a  purchaser  in 
good  faith.  The  room  had  no  connection  with  the  other  part  of  the 
hotel  by  doors  or  otherwise,  and  could  only  be  entered  from  the  outside. 
The  same  was  also  true  of  the  barroom  and  cafe  immediately  adjoin- 
ingit 

This  lease  or  agreement  .was  in  law  recorded  when  it  was  delivered  to 
the  county  clerk  for  that  purpose.  Manhattan  Co.  v.  Laimbeer,  108 
N.  Y.  578,  15  N.  E.  712.  A  neglect  by  him  to  perform  his  official 
duties,  or  his  corruptly  abstracting  the  paper  from  the  files  and  records 

1 1.  See  Landlord  and  Tenant  vol.  82,  Cent  Dig.  §  79 ;  Records,  vol.  42, 
Cent  Dig.  9  6. 
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of  the  oflSce,  does  not  render  it  an  unrecorded  instrument.  Real  Prop. 
Law  (Laws  1896,  p.  615,  c.  647)  §  266.  It  is  true  that,  after  an  instru- 
ment is  recorded,  it  is  the  record,  and  not  the  original  instrument, 
which  is  notice  to  subsequent  purchasers  or  incumbrancers,  as  was 
held  in  Frost  v.  Beekman,  1  Johns.  Ch.  288,  where  a  mortgage  for 
$3,000,  recorded  as  for  $300,  was  held  to  be  notice  only  of  the  $300 
mortgage.  The  record  in  the  county  clerk's  book  is  the  record  con- 
templated by  the  statute ;  but  the  provision  cited  makes  the  instrument 
itself,  after  delivery  to  the  county  clerk,  notice  in  the  same  way  as 
though  it  was  written  into  or  recorded  in  the  books.  After  the  instru- 
ment is  recorded  in  the  books,  the  record  is  notice  to  everybody — 
to  the  mortgagee  or  lessee  the  same  as  to  others — ^and  therefore  the 
decision  of  Frost  v.  Beekman  does  not  change  the  effect  of  the  delivery 
of  the  instrument  before  record,  before  it  is  in  fact  recorded  in  the 
books,  as  is  pointed  out  by  Peckham,  J.,  in  Manhattan  Co.  v.  Laimbeer, 
108  N.  Y.  691,  16  N.  E.  712.  It  is  sufficient  for  Frost  v.  Beekman  to 
say  that  the  instrument  delivered  to  the  clerk  is  in  law  a  record  and 
notice  of  just  what  the  instrument  is  until  it  is  in  fact  written  into  and 
recorded  in  the  books,  and  then  the  record  itself,  and  not  the  instrument, 
furnishes  the  notice  contemplated  by  the  statute.  That  case  and  similar 
cases  have  no  effect  here,  for  this  instrument  was  never  written  into 
the  books,  and  the  statute  declares  that  it  is  deemed  recorded  from  the 
time  it  is  delivered  to  the  clerk.  So  that  clearly  the  instrument  was 
recorded  when  delivered.  No  fraudulent  or  wrongful  act  of  the  clerk 
could  take  it  from  the  record  and  cause  it  to  be  an  unrecorded  instru- 
ment. His  mistake  in  recording  might  affect  the  rights  of  the  lessee, 
but  the  record  as  made  would  be  notice  to  the  lessee  as  to  others,  and 
he  cannot  complain  that  he  has  not  examined  the  record  of  his  own 
conveyance.  But  here  the  only  record  is  the  paper  itself  left  with 
the  clerk,  and  its  removal  or  destruction  cannot  render  it  an  unrecorded 
instrument  any  more  than  woul.d  be  the  case  if  the  county  clerk's 
office  were  burned  or  a  record  book  stolen  from  the  files.  In  the  case 
of  limited  partnerships  the  statute  is  even  more  peremptory  in  terms 
that  the  partners  must  record  both  the  certificate  and  affidavit,  but  the 
courts  hold  that  a  delivery  to  the  clerk  for  record  is  a  recording,  and 
that  the  failure  to  record  even  for  years  does  not  render  it  an  instrument 
not  of  record,  as  was  held  in  the  Laimbeer  Case  above.  The  cases 
cited  as  to  the  effect  of  the  erroneous  or  incorrect  recording  are  not 
authorities  upon  this  question,  but  the  language  of  the  statute  seems  to 
control  the  situation  here.  The  town  had  done  all  that  it  was  re- 
quired to  do  to  duly  record  this  instrument.  It  is  therefore  entitled  to 
all  of  the  protection  which  the  recording  act  affords  to  a  recorded  in- 
strument, and  the  plaintiff  purchased  subject  to  the  rights  of  the  town, 
and  is  chargeable  with  knowledge  of  the  lease  which  the  town  had 
caused  to  be  duly  recorded. 

The  objection  that  the  town  had  no  pc^er  to  contribute  $12,000 
toward  building  the  hotel  and  accept  this  lease  for  it  is  answered  by  the 
fact  that  the  town  did  it,  and  the  recorded  lease  was  notice  of  the  fact, 
and  the  plaintiff  cannot  confiscate  the  defendant's  property  rights  under 
the  name  of  ultra  vires.  If  the  lease  had  not  been  recorded,  and  the 
defendant  was  relying  solely  upon  the  presence  of  the  guard  rail  and 
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booths  and  wooden  tables  as  notice  to  the  purchaser  of  its  rights,  then 
the  fact  that  its  claimed  rights  were  such  that  it  had  not  power  to  ac- 
quire might  be  material  as  bearing  upon  the  question  whether  the  plain- 
tiflF  had  notice  of  the  defendant's  rights.  These  things  might  not  in- 
dicate to  a  reasonably  prudent  man  that  the  town  had  such  unexpected 
rights  in  the  room:  He  might  infer  they  were  there  by  permission  of 
the  owner  simply. 

The  plaintiff  contends  that  there  is  no  evidence  to  show  who  deliv- 
ered this  paper  to  the  county  clerk,  or  for  what  purpose  it  was  there 
delivered,  or  that  any  fee  was  paid  for  recording  it.  It  is  probable 
that,  the  paper  being  one  which  might  legally  be  recorded,  and  being 
found  at  the  clerk's  office,  the  only  place  at  which  it  could  be  recorded, 
a  fair  inference  arises  that  it  was  left  thereby  or  for  the  owner  for  the 
purpose  of  being  recorded.  But  tMs  is  not  left  solely  to  inference. 
While  the  defendant  was  not  at  liberty  to  show  the  conversation  be- 
tween the  county  clerk  and  the  party  abstracting  the  paper  for  the 
purpose  of  establishing  the  purposes  for  which  the  paper  was  left  with 
the  county  clerk,  upon  cross-examination  the  plaintiff  drew  out  of  the 
party  who  abstracted  the  paper  that  at  the  time  he  took  it  tiie  county 
clerk  told  him  that  the  paper  had  been  left  there  by  the  supervisor  to 
be  recorded,  but  that  he  did  not  know  in  what  book  to  record  it,  and 
wished  some  one  would  take  it  away.  After  drawing  out  this  evidence, 
the  plaintiff  is  not  in  a  position  to  insist  that  there  is  no  evidence  in 
the  case  tending  to  show  for  what  purpose  the  paper  was  left  with  the 
county  clerk.  The  defendant  is  entitled  to  judgment  for  a  dismissal 
of  the  complaint,  with  costs. 

Judgment  for  defendant,  dismissing  complaint,  with  costs. 


<A4  Misc.  ReD.  874.) 

FIRST  NAT.  BANK  OF  FORT  WAYNE  v.  JENNINGS. 

(Supreme  Court,  Special  Term*  E^ngs  County.    July,  1904.) 

1.  AcTion  OK  Note — Answer. 

The  indorsee  of  a  note  in  an  action  thereon  against  the  maker  aUeged 
that  the  payee  had  indorsed  it  to  him,  and  that  he  was  ever  since  such 
indorsement  the  owner  and  holder  thereof.  Held,  that  the  answer  deny- 
ing that  the  notes  were  transferred  or  delivered  by  the  lawful  holder  to 
plaintiff,  or  that  plaintiff  is  the  lawful  holder  or  owner,  was  frivolous. 

2.  Payment — ^Pleading. 

Payment  must  be  pleaded  as  a  defense,  and  a  denial  alone  cannot  raise 
that  issue. 

Action  by  the  First  National  Bank  of  Fort  Wayne  against  Herbert 
T.  Jennings.  Motion  to  strike  out  the  answer  as  sham^  and  for  such 
other  relief  as  may  be  just.    Judgment  for  plaintiff. 

Louis  F.  Doyle,  for  plaintiff. 
Sanders  &  Gray,  for  defendant 

GAYNOR,  J,  The  action  is  on  two  promissory  notes  against  the 
maker.    The  complaint  alleges  that  each  note  was  endorsed  by  the 

1 2.  See  Bills  and  Notes,  vol.  7,  Cent.  Dig.  §  1536 ;  Payment,  vol.  39,  Gent. 
Dig.  H  143%,  145. 
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payee  (a  corporation),  "and  by  it  delivered  so  endorsed  for  value  to  this 
plaintiff,  which  ever  since  has  been  and  now  is  the  owner  and  holder 
thereof."  The  answer  is  that  the  defendant  denies  that  he  has  any 
knowledge  or  information  sufficient  to  form  a  belief  whether  or  not  the 
notes  were  "transferred  or  delivered  by  the  lawful  or  other  holders  to 
the  plaintiff,"  and  "whether  or  not  the  plaintiff  is  the  lawful  owner  and 
holder  of  said  notes."  The  verification  is  by  one  of  the  attorneys  for 
defendant 

The  answer  is  frivolous.  There  is  no  denial  of  the  plain  allegation 
that  the  payee  endorsed  the  note  and  delivered  it  to  tlie  plaintiff  for 
value.  Instead,  the  denial  is  that  the  note  was  transferred  by  "the  law- 
ful or  other  holders  thereof  to  the  plaintiff."  The  complaint  docs  not 
allege  that  the  note  was  transferred  to  it  by  "holders,"  or  by  the  "law- 
ful or  other  holders,"  but  that  it  was  endorsed  and  delivered  by  the 
payee.  The  answer  is  evidently  a  false  device,  and  should  be  subjected 
to  strict  construction.  The  allegation  of  the  complaint  that  the  note 
was  made  and  delivered  to  the  payee  is  not  denied.  Hence  it  is  undis- 
puted that  it  was  the  lawful  holder.  The  allegation  of  the  complaint 
that  the  payee  transferred  the  note  to  the  plaintiff  for  value  therefore 
shows  that  the  lawful  holder  transferred  to  the  plaintiff.  The  denial 
that  "the  lawful  or  other  holders"  transferred  to  the  plaintiff  is  there- 
fore nothing  but  a  mere  statement  of  a  false  conclusion  of  law  oh  the 
undisputed  facts.  And  the  same  is  the  case  of  the  denial  that  the  plain- 
tiff is  the  lawful  owner  or  holder.    The  undenied  facts  show  that  it  is. 

The  denial  in  the  second  paragraph  that  the  defendant  "is  indebted 
to  the  plaintiff  in  the  amount  set  forth  in  the  complaint"  raises  no 
issue.  It  is  a  mere  statement  of  a  false  conclusion  on  the  undenied 
facts,  1.  e.,  that  the  defendant  made  and  delivered  the  notes  and  that 
they  were  transferred  to  the  plaintiff  by  the  payee.  If  they  have  been 
paid  in  whole  or  in  part  that  has  to  be  pleaded  as  a  defence ;  a  denial 
cannot  raise  that  issue. 

Judgment  for  the  plaintiff  on  the  answer  as  frivolous. 


(44  Misc.  Rep.  380.) 

McAFEB  ▼.  WTCKOFF, 

(Supreme  Ck>urt,  Trial  Term,  Kings  County.    July,  1904.) 

1.  GUABANTT — CONSTBUCTION. 

Defendant  guarantied  payment  by  tbe  vendee  for  castings  to  be  mann- 
factured  by  the  vendor  "as  per  contract,"  deUverable  in  lotB.  Held  only 
a  guaranty  of  the  price  of  castings  actually  delivered,  and  not  a  guar- 
anty for  breach  of  contract  by  the  vendee's  refusal  to  accept  eastings 
manufactured  and  shipped. 

2.  Sa3(b — Agreement  as  to  Payment. 

Where  castings  were  contracted  to  be  delivered,  payment  to  be  made 
on  delivery,  the  vendee  reserving  a  right  to  inspect  before  the  accept- 
ance, and  defendant  guarantied  payment,  the  agreement  as  to  payment 
was  not  broken  by  a  stipulation  that  the  castings  should  be  shipped  with 
the  bill ;  that  the  vendee  should  check  them  off,  and  then  send  check  in 
payment  to  the  vendor. 

1 1.  See  Guaranty,  vol.  25,  Cent  Dig.  §  43- 
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Action  by  Frederick  L.  McAfee  against  Clarence  F.  Wyckoff  on 
a  giiaranty  of  pa)mient  under  a  contract  to  manufacture  and  deliver  steel 
castings.    Judgment  for  plaintiff. 

After  the  making  of  the  contract  the  vendor  and  vendee  arranged  that 
the  vendor  should  ship  the  castings  and  send  the  bill  thereof  to  the  office 
of  the  vendee,  and  the  vendee  should  check  off  the  castings  so  shipped,  and 
then  send  a  check  therefor  to  the  vendor.  The  vendor  shipped  a  considers- 
able  portion  of  the  castings,  a  portion  of  which  the  vendee  received  and  paid 
for,  another  part  of  which  he  received  and  did  not  pay  for,  and  still  another 
portion  he  refused  to  take  from  the  railway  station.  The  larger  portion 
of  the  castings  were  not  manufactured  or  delivery  thereof  tendered.  The 
plaintiff  seeks  to  recover  from  the  defendant  as  guarantor  payment  for  the 
castings  received  by  the  vendee  and  not  paid  for;  also  payment  for  the 
castings  manufactured  and  shipped  to  the  vendee,  and  which  the  vendee  re- 
fused to  accept,  together  with  payment  of  the  difference  between  the  con- 
tract price  of  the  castings  not  manufactured  and  what  it  would  have  coat 
to  manufacture  them. 

Perkins  &  Jackson,  for  plaintiff. 
Edward  S.  Griffing,  for  defendant 

HERRICK,  J.  "A  guarantor,  like  a  surety,  is  bound  only  by  the 
strict  letter  or  precise  terms  of  his  contract,  and  that  the  claim  against 
him  is  strictissimi  juris."  Creamer  v.  Mitchell,  162  N.  Y.  477,  486, 
56  N.  E.  977,  979.  The  contract  in  this  case  was  for  100,000  castings, 
to  be  delivered  from  time  to  time,  at  the  average  rate  of  2,000  per  day, 
to  be  paid  for  upon  delivery.  The  guaranty  was:  "I  guaranty  pay- 
ment on  castings  ordered  by  *  *  *  as  per  their  contract  with 
you."  This  is  not  a  guaranty  that  the  contract  will  be  fulfilled  in  all 
its  terms.  It  is  not  a  guaranty  against  any  breach  of  the  contract.  It 
is  simply  a  guaranty  of  payment  in  accordance  with  the  terms  of  the 
contract;  that  is,  that  payment  will  be  made  for  the  castings  delivered 
upon  their  delivery.  He  only  became  responsible  for  the  castings  de- 
livered and  received  by  the  vendee,  or  which  were  tendered  and  should 
have  been  received  by  the  vendee,  and  not  for  any  damages  suffered 
hy  the  vendor  in  consequence  of  the  vendee's  terminating  the  contract. 
The  plaintiff's  claim  to  recover  the  difference  between  the  contract  price 
and  the  cost  price  of  manufacturing  the  castings  is  a  claim  for  damages 
for  a  breach  of  the  contract,  and  is  not  a  claim  for  payment  for  castings 
delivered.  I  can  see  no  distinction  between  this  case  and  ttiat  of  De 
Luka  V.  Goodwin,  142  N.  Y.  194,  36  N.  E.  1056,  and  Beagle  v.  Cable,  55 
App.  Div.  155,  66  N.  Y.  Supp.  809.  I  must  therefore  hold  that  the 
plaintiff  cannot  recover  upon  the  guaranty  the  difference  between  the 
contract  price  of  the  manufactured  and  untendered  castings  and  what 
it  would  have  cost  to  have  manufactured  them. 

As  to  the  contention  that  there  was  a  departure  from  the  terms  of 
payment  provided  for  in  the  contract  after  the  guaranty  of  payment  by 
the  defendant,  by  the  arrangement  between  the  vendor  and  vendee,  by 
which,  when  the  castings  were  shipped,  the  vendor  should  send  the 
bill  therefor  to  the  vendee,  who  should  check  off  the  castings,  and  then 
send  his  check  therefor,  I  do  not  think  it  can  be  sustained.  When  pay- 
ment for  articles  is  to  be  made  upon  delivery,  the  delivery  is  not  com- 
plete until  the  consignee  has  had  an  opportunity  to  ascertain  what  is 
tendered  to  him,  and  whether  it  corresponds  with  what  he  is.  asked 
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to  pay  for.  "When  a  vendor  sells  goods  of  a  specified  quality,  but  not 
in  existence  or  ascertained,  and  undertakes  to  ship  them  to  a  distant 
buyer  when  made  or  ascertained,  and  deliver  them  to  the  carrier  for 
the  purchaser,  the  latter  is  not  bound  to  accept  them  without  examina- 
tion. The  mere  delivery  of  the  goods  by  the  vendor  to  the  carrier  does 
not  necessarily  bind  the  vendee  to  accept  them.  On  their  arrival  he  has 
the  right  to  inspect  them  to  ascertain  whether  they  conform  to  the 
contract."  Pope  v.  Allis,  115  U.  S.  363,  6  Sup.  Ct.  69,  29  L.  Ed.  393; 
Croninger  v.  Crocker,  62  N.  Y.  161 ;  Pierson  v.  Crooks,  115  N.  Y. 
539,  22  N.  E.  349,  12  Am.  St.  Rep.  831 ;  Benj.  Sales,  §  695.  It  fol- 
lows from  this  that  a  delivery  is  not  complete  until  there  has  been  a 
reasonable  time  for  examination  or  inspection.  This  applies  not  only 
as  to  the  quality  of  the  goods,  but  also  as  to  numbers  when  the  delivery 
consists  of  a  number  of  articles.  In  this  case  the  contract  calls  for  the 
shipment  from  time  to  time  of  a  number  of  the  articles  contracted  for, 
and  for  payment  for  the  number  so  delivered  from  time  to  time.  The 
vendee  had  the  right  of  inspection  or  examination  to  ascertain  whether 
the  number  purporting  to  have  been  shipped  and  delivered  was  in  fact 
delivered,  and  until  a  reasonable  opportunity  was  afforded  him  for 
that  purpose  the  delivery  would  not  be  complete.  In  this  case  check- 
ing off  meant  ascertaining  the  number  of  castings,  and  until  that  num- 
ber was  ascertained  it  is  apparent  that  the  vendee  would  not  know 
whether  the  amount  set  forth  in  the  bill  sent  to  him  was  correct  or 
not.  No  contention  was  made  that  payment  by  check  was  not  a  com- 
pliance with  the  requirements  of  the  contract.  The  plaintiff,  therefore, 
is  entitled  to  recover  of  the  defendant  the  contract  price  of  the  castings 
manufactured  and  shipped  to  the  vendee's  place  of  business,  as  set  iorib 
in  the  decision  filed  herewith. 
Judgment  for  plaintiff. 


f44  Misc.  Rep.  375.) 

PEOPLE  ex  rel.  HAMMOND  et  aL  V.  BREEN  et  aL 

(Supreme  Court  Chambers,  Kings  County.     July,  1904.) 

1.  Abbest — Validity. 

An  Inspector  of  police  arrested  21  employ^  of  a  telegraph  and  telephone 
office  where  defendants  collected  the  news  as  to  horse  races.  Defendants 
and  their  instruments  and  books  were  taken  to  the  police  station,  and 
kept  there  overnight  There  was  no  evidence  that  the  police  had  seen 
the  prisoners  do  any  criminal  act  Held  a  violation  of  the  constitatlcHial 
right  of  liberty  and  property. 

Application  by  the  people,  on  the  relation  of  George  D.  Hammond 
and  others,  for  writs  of  habeas  corpus  and  certiorari  to  Matthew  P. 
Breen  and  others.     Relators  discharged. 

Ira  Leo  Bamberger,  for  relators. 

Edward  Sanford,  Asst.  Dist  Atty.,  for  defendants. 

GAYNOR,  J.  Inspector  of  Police  Schmittberger  and  Captsdn  of 
Police  Hodgkins,  with  twenty  policemen,  came  into  the  place  where 
these  five  relators  were  employed  in  Park  Row,  Manhattan,  and  arrested 
them  and  sixteen  other  employes,  and  took  them  all  to  a  station  house 
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and  locked  them  up.  They  tore  all  of  the  telegraph  and  telephone  instru- 
ments out  of  the  place,  and  carried  them  to  the  station  house  with  all 
of  the  books  and  papers  found  in  the  place.  The  next  morning  the  pris- 
oners were  brought  before  a  magistrate,  and  he  called  upon  the  said 
police  officials  to  make  a  complaint  against  them.  They  could  make 
no  complaint  of  any  criminal  offence  whatever.  They  had  seen  the 
prisoners  commit  no  criminal  offence,  and  had  no  evidence  whatever 
that  they  had  committed  any.  In  fact,  there  was  no  criminal  offence. 
Nevertheless  the  magistrate  unlawfully  held  the  prisoners  until  next 
day.  For  this  inadvertence  on  his  part  the  prisoners'  counsel  seems  to 
have  been  chiefly  responsible.  No  legal  complaint  of  any  criminal 
offence  has  since  been  made  against  the  prisoners,  and  the  learned  as- 
sistant district  attorney  who  appears  before  me  admits  that  there  is 
no  evidence  that  they  committed  any.  The  district  attorney's  office 
has  in  no  way  sanctioned  the  conduct  of  the  police,  but  on  the  contrary 
has  deprecated  it.  » 

The  police  acted  without  a  warrant.  Their  acts  were  criminal  law- 
lessness, pure  and  simple.  They  could  have  been  lawfully  resisted  to 
the  last  extremity.  They  should  be  arrested  and  indicted  for  their  acts. 
Where  such  police  conduct  prevails  under  a  government  of  law,  and 
not  a  despotism,  law  and  order  and  free  government  are  overthrown, 
trampled  upon  and  debased.  Our  government  is  one  of  laws  and  not 
of  men,  but  such  acts  as  these  change  it  to  one  of  men  and  unlawful 
force.  In  England  the  unlawful  arrest  of  the  humblest  individual 
creates  a  public  protest  which  the  government  has  to  heed  for  its  own 
safety.  There  the  educated  and  wealthy  are  the  guardians  and  cham- 
pions of  the  liberties  of  all. 

The  inspector  of  police  was  called  upon  to  show  his  warrant  when 
he  invaded  the  place  and  was  making  the  arrests  and  committing  the 
other  acts  of  criminal  lawlessness ;  but  his  only  response  was  that  he 
was  acting  under  the  instructions  of  his  superior.  It  is  alarming  enough 
that  an  inspector  or  a  captain  of  police,  or  even  an  ordinary  policeman, 
should  commit  such  a  crime  against  law  and  order,  and  that  free  govern- 
ment which  it  took  generations  to  establish  against  arbitrary  force  under 
a  claim  of  divine  right ;  but  that  a  police  commissioner  selected  and  kept 
in  office  by  the  mayor  of  this  great  free  city  should  order  it  to  be  done, 
is  wholly  incredible.  I  do  not  credit  it  If  it  were  so,  then  free  gov- 
ernment here  would  be  wholly  overthrown. 

But  such  superior  orders  would  not  shield  those  who  committed  the 
lawless  acts.  They  could  not  confer  any  authority  or  give  any  immunity 
whatever.  The  police  force  is  not  a  military  but  a  civil  force,  and  its 
powers  are  most  carefully  limited  by  our  laws.  A  policeman  cannot 
even  be  removed  from  his  office  for  refusing  to  obey  an  order  to  commit 
a  lawless  act.  On  the  contrary,  it  is  the  official  who  gives  such  an  order 
who  subjects  himself  to  removal. 

The  pciict  officials  say  for  their  justification  that  the  employer  of 
the  prisoners  was  engaged  in  the  collection  and  distribution  by  telegraph 
and  telephone  of  what  is  called  sporting  news,  viz.,  of  horse  races.  But 
such  a  business  is  forbidden  by  no  law.  There  is  no  pretence  that  the 
relators  or  their  employers  were  in  the  business  of  betting.  Do  the 
police  officials  now  assume  to  make  laws  ?    Despotism  once  suffered  to 
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get  the  least  foothold  grows  rapidly;  and  almost  before  the  community 
are  aware  of  it,  it  reaches  its  complete  stage  of  usurping  the  three  sepa- 
rate government  branches,  executive,  judicial  and  legislative,  which 
is  despotism,  pure  and  simple.  Little  do  people  who  make  light  of  such 
things  know  what  they  are  doing.  And  equally  blind  are  those  who  say 
that  it  is  all  right  for  a  good  mayor  or  a  good  police  official  to  go  be- 
yond the  laws.  Such  so-called  good  officials  are  setting  an  example 
for  their  bad  successors  to  follow.  No  official  is  good  enough  to  be 
suffered  to  transcend  or  overthrow  our  system  of  government  Nor 
should  it  be  lost  sight  of  for  a  moment  that  acts  of  police  lawlessness 
like  those  here  disclosed  are  an  effective  means  of  extortion.  This  we 
all  know  from  past  experience.  Our  laws  and  procedure  for  dealing 
with  all  crimes  are  ample,  and  no  official,  high  or  low,  is  permitted  to 
violate  them.  We  have  far  more  to  fear  from  the  growth  of  arbitrary 
power  in  officials  than  from  all  the  other  vices  and  crimes  combined. 

The  following  words  recently  uttered,  by  an  eminent  lawyer  and 
statesman  may  well  be  referred  to  in  a  judicial  tribunal,  viz. : 

•*There  Is  one  general  characteristic  of  our  system  of  government  which 
is  essential  and  which  is  the  special  duty  of  lawyers  to  guard  with  care — 
that  is,  the  observance  of  the  limitations  of  o^cial  power.  The  more  fre- 
quently men  who  hold  great  power  in  office  are  permitted  to  override  the 
limitations  Imposed  by  Jaw  upon  their  powers,  the  more  difficult  it  becomes 
to  question  anything  they  do,  and  the  people,  each  one  weak  in  himself  and 
unable  to  cope  with  powerful  officers  who  regard  any  questioning  of  their 
acts  as  an  affront,  gradually  lose  the  habit  of  holding  such  officers  accounta- 
ble, and  ultimately  practically  surrender  the  right  to  hold  them  accountable." 

In  the  recent  Case  of  Farley  (88  N.  Y.  Supp.  343),  the  Appellate  Di- 
'  vision  of  the  Supreme  Court  in  the  First  Judicial  Department  said  of  an 
unlawful  arrest  which  was  trivial  compared  with  the  police  lawlessness 
disclosed  in  the  present  case,  as  follows : 

"The  action  of  the  police  officer  in  making  the  arrest,  and  of  the  maglstratB 
in  holding  the  relator,  deserve  severe  condemnation.  Their  acts  appear  to 
have  been  both  illegal  and  arbitrary.** 

The  relators  are  discharged. 


(44  Misc.  Rep.  409.) 

JACOBS  et  al.  v.  MEXICAN  SUGAR  REFINING  CO.,  Limited,  et  at 

(Supreme  Court,  Special  Term,  New  York  County.    July,  1904.) 

1.   COUBTS — JUBISDICTION — FOREIGN  CORPORATIONS. 

The  Supreme  Court  acquired  Jurisdiction  of  an  action  by  a  stock- 
holder in  a  Mexican  Sugar  Company,  a  New  Jersey  corporation,  to  re- 
strain it  and  a  Louisiana  corporation  from  canceling  a  lease  of  a  sugar 
plantation  in  the  republic  of  Mexico,  held  by  the  Mexican  Sugar  Com- 
pany by  assignment  from  the  Louisiana  corporation,  and  from  taking  ad- 
vantage of  the  cancellation  of  the  lease  and  taking  possession  of  the 
plantation  otherwise  than  under  the  lease,  and  to  enjoin  the  Mexican 
Sugar  Company  from  assisting  in  such  cancellation.  Held,  where  the  only 
property  owned  by  either  defendant  was  located  in  Mexico,  the  comt 
would  not  take  Jurisdiction  of  the  action  where  its  decree  would  not  be 
enforceable,  and  the  dispute  concerns  only  the  internal  affairs  of  the  de- 
fendants, and  also  where  the  plaintiff  has  commenced  another  action  in 
the  federal  court  seeking  the  appointment  of  a  receiver. 
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Action  by  Solomon  R.  Jacobs  and  Arthur  Jacobs  against  the  Mexican 
Sugar  Refining  Company,  Limited,  and  the  Mexican  Sugar  Company. 
Motion  to  continue  injunction  pendente  lite  denied. 

Nathan  Bijur,  for  the  motion. 

Austin  B.  Fletcher  (William  P.  S.  Melvin,  of  counsel),  opposed. 

GIEGERICH,  J.  This  is  an  action  brought  by  the  plaintiffs  in  their 
own  behalf  and  in  behalf  of  other  stockholders  of  the  Mexican  Sugar 
Company  of  New  Jersey.  No  complaint  was  presented  with  the  papers 
on  which  the  preliminary  injunction  and  order  to  show  cause  was 
granted,  nor  has  it  yet  been  served.  The  objects  of  the  action,  as  stated 
by  one  of  the  plaintiffs  in  his  affidavit  on  which  the  preliminary  injunc- 
tion was  obtained,  are  as  follows : 

"This  action  is  brought  to  set  aside  any  canceHation  which  may  have  been 
attempted  by  said  Mexican  Sugar  Refining  Company  of  the  lease  made  by 
it  to  Max  J.  Mayer  and  Samuel  S.  Lees  of  said  refining  company's  plantation 
and  buildings  in  the  state  of  Vera  Cmz,  republic  of  Mexico*  which  lease  was 
duly  assigned  to  the  Mexican  Sugar  Company,  and  to  restrain  and  enjoin 
said  Mexican  Sugar  Refining  Company  from  taking  advantage,  or  attempt- 
ing to  take  advantage,  of  any  cancellation  or  pretended  cancellation  of  said 
lease,  or  from  entering  upon  or  taking  possession  of  said  premises  under 
such  cancellation,  or  from  exercising  or  asserting  any  rights  to  said  premises 
except  pursuant  to  the  terms  of  said  lease,  and  to*  restrain  said  Mexican 
Sugar  Company  from  confirming,  assenting,  or  co-operating  in  any  way  in 
such  cancellation  of  such  lease  or  the  asserting  of  such  rights  to  said  prem- 
ises by  said  Mexican  Sugar  Refining  Company,  except  pursuant  to  said  lease." 

Both  of  the  defendants  are  foreign  corporations,  the  Mexican  Sugar 
Refining  Company  being  a  Louisiana  corporation,  and  the  Mexican 
Sugar  Company  being  a  New  Jersey  corporation ;  and  neither  of  the 
corporations  has  any  property  or  assets  in  the  state  of  New  York,  but 
the  board  of  directors  of  the  Mexican  Sugar  Company  hold  their  meet- 
ings in  the  city  of  New  York,  while  the  board  of  directors  of  the  sugar 
refining  company  meet  solely  in  the  city  of  New  Orleans,  although  there 
is  an  executive  committee  which  has  held  a  meeting  in  the  city  of  New 
York.  Both  corporations  have  been  brought  into  court  by  service  of 
the  summons  upon  their  officers  and  by  appearances  in  their  behalf. 
The  defendants  object  to  the  continuance  of  the  injunction  on  the 
ground  that,  where  the  right  to  an  injunction  depends  upon  the  nature 
of  the  action,  the  parties  must  proceed  under  section  603  of  the  Code 
of  Civil  Procedure,  and  submit  the  complaint  to  the  court  on  the  applica- 
tion for  the  injunction,  which  was  not  done  in  this  case.  The  plaintiffs 
respond  to  this  that  at  least  some  of  the  injunctive  relief  asked  for  is 
extrinsic  of  the  cause  of  action,  and  should  therefore  be  granted ;  but 
a  careful  review  of  all  of  the  allegations  in  the  plaintiffs'  affidavits  and 
of  the  injunction  order  convinces  me  that  the  right  to  an  injunction 
depends  mainly,  if  not  solely,  upon  the  nature  of  the  action,  and  there- 
fore the  continuance  of  the  same  should  be  denied.  In  People  ex  rel. 
Gaynor  v.  McKane,  78  Hun,  154,  159,  28  N.  Y.  Supp.  981,  982,  it  is 
said: 

"It  is  provided  in  the  Code,  inter  alia  (section  603),  that  when  the  right  to 
an  injunction  depends  upon  the  nature  of  the  action,  a  temporary  injunction 
may  be  granted  when  it  appears  from  the  complaint  that  the  plaintiff  de- 
mands and  is  entitled  to  a  judgment  against  the  defendant  restraining  the 
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commission  or  contlnaance  of  an  act,  the  commission  or  oontlnnance  of  which 
during  the  pendency  of  the  action  would  produce  injury  to  the  plaintiff. 
Jurisdiction  under  this  proTlsion  is  made  dependent  upon  the  presentation 
to  the  court  or  Judge  of  a  complaint  setting  forth  facts  upon  which  the 
plaintiff  claims  to  be  entitled  to,  and  upon  which  he  demands,  equitable 
relief/' 

And  in  Sanders  v.  Ader,  26  App.  Div.  176,  49  N.  Y.  Supp.  964,  the 
court  said: 

"The  injunction  here  is  asked  for  under  the  authority  of  section  603,  where 
the  right  to  an  injunction  depends  upon  the  nature  of  the  action.  In  that 
case  the  facts  must  appear  from  the  complaint,  and  no  facts  can  be  con- 
sidered except  such  as  are  set  out  in  the  complaint,  and  facts  alleged  in  an 
affidavit  are  not  material,  and  cannot  be  considered  unless  they  are  alleged 
in  the  complaint.  Stull  v.  Westfall,  25  Hun,  1.  Unless  a  cause  of  action 
is  set  out  in  the  complaint,  and  an  Injunction  is  demanded  as  a  part  of  the 
relief  sought,  an  injunction  cannot  be  granted.  McHenry  v.  Jewett,  90  N. 
Y.  58.  The  complaint  must,  therefore,  be  presented  on  applying  for  an  in- 
junction, and,  if  he  fails  to  present  it,  the  plaintiff  does  not  show  that  he 
is  entitled  to  such  relief.  No  complaint  was  presented  here,  and  therefore 
the  order  denying  the  injunction  was  correct  and  should  be  affirmed." 

See,  also.  Brass  v.  Rathbone,  153  N.  Y.  435,  47  N.  E.  905,  and  Glas- 
coe  V.  Willard,  44  Misc.  Rep.  166,  89  N.  Y.  Supp.  791.  While  an  in- 
junction was  sustained  in  part  in  Hallenborg  v.  Greene,  66  App.  Div. 
590,  73  N.  Y.  Supp.  403,  owing  to  the  peculiar  conditions  presented  by 
that  case,  yet  the  court  said  (page  597,  66  App.  Div.,  page  408,  73  K 
Y.  Supp.): 

"When  a  judgment  against  a  foreign  corporation  would  not  be  effectual 
without  the  aid  of  the  courts  of  a  foreign  country  or  of  a  sister  state,  and 
it  may  contravene  the  public  policy  of  the  foreign  jurisdiction  or  rest  upcm 
the  construction  of  a  foreign  statute,  the  interpretation  of  which  is  not  free 
from  doubt — as  where  the  subject-matter  of  the  litigation  and  the  judg- 
ment would  relate  strictly  to  the  internal  affairs  and  management  of  the 
foreign  corporation — the  court  should  decline  jurisdiction  because  such  ques- 
tions are  of  local  administration,  and  should  be  relegated  to  the  courts  of 
the  state  or  country  under  the  laws  of  which  the  corporation  was  organized." 

But  even  in  that  case  Chief  Justice  Van  Brunt,  in  a  dissenting  c^inion, 
said,  "I  do  not  think  we  can  reach  anything  but  the  fund  here."  There 
is  no  question  but  that  the  court  has  legal  jurisdiction  of  the  defendants ; 
but,  should  it  exercise  equitable  jurisdiction,  particularly  in  the  case  of 
the  Mexican  Sugar  Refining  Company  of  Louisiana?  How  can  the 
judgments  and  decrees  of  this  court  be  enforced  against  that  corpora- 
tion ?  Such  decrees  have  no  extraterritorial  force.  They  can  be  made 
effectual  only  against  the  property  within  the  state,  or  against  indi- 
viduals or  officers  of  the  corporation  who  are  made  parties  to  the  action. 
The  only  property  of  which  we  have  knowledge  as  belonging  to  the  cor- 
porations is  in  the  republic  of  Mexico.  Its  corporate  affairs  are  looked 
after  in  Louisiana.  How  could  the  mandate  of  this  court  require  action 
on  the  part  of  the  board  of  directors?  How  could  it  disturb  in  any 
way  the  holding  of  the  estate  in  Mexico?  It  would  seem  that  the 
only  way  in  which  such  a  judgment  could  be  made  effectual  would 
be  by  invoking  the  aid  of  the  courts  of  a  foreign  country  or  of  a  sister 
state,  and  this  is  condemned  in  Hallenborg  v.  Greene,  supra.  In  Kim- 
ball V.  St.  Louis  &  S.  F.  R.  Co.,  157  Mass.  7,  31  N.  E.  697,  34  Am.  St. 
Rep.  250,  the  question  of  the  equitable  jurisdiction  of  the  court  was 
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raised.  In  that  case  a  bill  in  equity  was  brought  by  certain  holders  of 
stock  in  a  foreign  railroad  company,  but  which  had  a  place  of  business 
in  Massachusetts,  and  had  five  of  its  directors  residents  thereof.  The 
prayer  was  that  the  company  be  enjoined  from  issuing  certain  bonds, 
except  under  certain  circumstances,  and,  the  defendant  having  de- 
murred; the  court  held  that  the  plaintiff  ought  to  resort,  in  the  first 
instance,  to  that  court  which  alone  can  declare  the  law  of  the  case 
with  authority,  and  which  can  compel  obedience  to  it  by  force  and  the 
bill  was  dismissed ;  the.  court  saying  in  part : . 

••The  objection  to  our  proceeding  with  the  case  was  taken  at  the  outset,  and 
we  are  of  opinion  that  it  must  prevail.  We  assume,  for  the  purposes  of  de- 
cision, that  we  have  Jurisdiction  In  such  a  sense  that,  if  we  proceed  to  a 
decree  upon  the  merits,  it  would  be  binding  in  Missouri.  But  it  seems  to  us 
clear  that,  as  among  the  states  of  this  Union,  the  plaintiffs  ought  to  resort 
in  the  first  instance  to  that  court  which  alone  can  declare  the  law  of  the 
case  with  authority,  and  can  compel  obedience  to  it  by  force.  It  would  be  a 
misuse  of  our  powers  to  attempt  to  control  the  action  of  those  courts  in  a 
case  like  this  by  an  adjudication  which  would  depend  upon  them  for  en- 
forcement, and  which  they  might  say  had  mistaken  the  Missouri  law." 

This  question  was  also  under  consideration  in  Howell  v.  Chicago 
&  Northwestern  R.  Co.,  61  Barb.  378,  and  arose  upon  the  question  of 
continuing  an  injunction  pendente  lite.  The  court  determined  that 
there  was  no  ground  for  continuing  the  injunction  as  against  a  foreign 
corporation,  and  referred  to  the  opinion  of  Roosevelt,  J.,  in  Cumberland 
Coal  &  Iron  Co.  v.  Hoffman  Steam  Coal  Co.,  30  Barb.  159,  in  which  he 
says  (at  page  171) : 

"Foreign  corporations,  it  is  true,  in  some  instances  may  sue  or  be  sued  in 
our  courts.  But  to  warrant  the  proceeding  there  must  be  either  a  necessity, 
or  a  fitness  suggested  by  the  peculiar  circumstances.  The  cause  of  action, 
or  the  subject,  or  at  least  some  property  to  be  acted  upon,  must  have  arisen 
or  be  situated  within  our  Jurisdiction.  Indeed,  without  these  qualifications, 
or  one  or  more  of  them,  the  Judgment,  should  the  court  render  it,  would  be 
a  nullity.  It  would  operate  on  nothing  in  the  state  and  be  regarded  by  no- 
body out  of  it" 

And  in  Howell  v.  Chicago  &  Northwestern  R.  Co.,  supra.  Judge 
Ingraham  adds  (page  385) : 

"I  do  not  mean  to  be  understood  that  in  no  cases  should  the  courts  exer- 
cise jurisdiction;  but,  even  if  the  power  exists  to  compel  a  foreign  corpo- 
ration to  come  into  our  courts  and  become  a  party  to  litigation  here,  still, 
where  the  cause  of  action  arises  abroad,  where  It  affects  only  the  internal 
government  of  the  corporation,  where  the  Judgment,  if  rendered,  cannot  be 
in  any  way  enforced  against  them  except  by  injunction  against  individual 
members  of  the  corporation,  and  the  party  has  an  ample  remedy  in  the  state 
where  the  corporation  has  a  legal  existence,  the  courts  here  may  well  decline 
exercising  an  equitable  Jurisdiction  in  such  a  case."' 

Indeed,  the  plaintiffs  seem  to  have  apprehended  these  difficulties,  for 
from  the  papers  submitted  to  me  it  appears  that  they  caused  the  com- 
mencement of  another  action  in  the  Circuit  Court  of  the  United  States 
for  the  District  of  New  Jersey  against  the  Mexican  Sugar  Company,  in 
which  they  seek  the  appointment  of  a  receiver  who  will  be  vested  with 
its  estate,  and  with  full  power  to  collect  and  conserve  all  its  property. 
This  action  was  undoubtedly  commenced  in  the  proper  forum,  and  the 
court  and  its  receiver  will  have  full  power  to  preserve  all  the  rights  of 
the  plaintiffs  in  respect  to  the  matters  complained  of  in  this  action  and 


Digitized  by 


v^oogle 


1004  89  NEW  YOBK  SUPPLEMENT  (Sup.  Ct 

and  128  New  York  State  Reporter 

the  court  can  make  an  authoritative  decree  that  will  be  Knding  upon 
all  of  the  parties  and  determine  the  rights  of  all.  This  being  the  case, 
I  do  not  think  that  the  courts  of  this  state  should  be  asked  to  pass  upon 
the  same  questions  without  the  authority  to  enforce  their  decisions,  as 
the  Circuit  Court  of  the  United  States  for  the  District  of  New  Jersey 
undoubtedly  has.  The  plaintiffs  ought  not  to  have  two  opportunities 
for  trying  the  same  questions  in  different  forums,  especially  where  there 
is  so  much  doubt  as  to  the  right  of  the  courts  of  this  state  to  interfere. 
The  motion  to  continue  the  injunction  should,  therefore,  be  denied,  with 
$10  costs. 

Motion  denied,  with  $10  costs. 


PBOPLD  V.  MACK. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    October  18,  1904.) 

!•  Sale  of  Renovated  Butteb— Branding  Package. 

Agricultural  Law,  Laws  1893,  p.  €63,  c.  338,  §  27,  as  amended  by  Laws 
1900,  p.  1245,  c.  534,  providing  that  one  shaH  not  seU  "renovated  butter^ 
unless  he  shall  plainly  brand  the  package  In  which  It  is  pnt  np  with  sucb 
words;  that  If  It  shall  be  put  up,  sold,  offered,  or  exposed  for  sale,  In 
prints  or  rolls,  then  the  prints  or  rolls  shall  be  plainly  labeled  on  the 
wrapper  with  such  words ;  that  If  it  Is  packed  In  tubs,  boxes,  palls,  or 
other  kind  of  case  or  package,  such  words  shall  be  printed  thereon,  so 
as  to  be  plainly  seen  by  the  purchaser ;  and  that  If  the  butter  Is  exposed 
for  sale  uncovered,  not  In  packages  or  cases,  such  label  shall  be  attached 
to  the  mass  of  the  butter  so  as  to  be  easily  seen  by  the  purchase — U  to 
prevent  imposition  on  purchasers,  and  Is  not  violated  where  the  seller 
takes  a  pound  of  butter  from  a  tub  In  a  cooler,  and  wraps  it  in  a  paper 
not  branded;  the  tub  being  branded,  and  the  purchaser  knowing  this 
before  he  paid  for  the  butter,  and  no  attempt  to  deceive  being  shown. 

Appeal  from  Trial  Term,  Oneida  County. 

Action  by  the  people  against  Ida  M.  Mack.  From  a  judgment  dis- 
missing the  complaint  on  the  merits,  after  a  trial,  plaintiff  appeals.  Af- 
firmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS. 
HISCOCK,  and  STOVER,  JJ. 

Edward  Lewis,  for  the  People. 
J.  W.  Rayhill,  for  respondent 

STOVER,  J.  This  is  an  action  brought  to  recover  a  penalty  for 
violation  of  section  27,  c.  338,  p.  663,  of  the  Laws  of  1893  (the  agricul- 
tural law),  as  amended  by  chapter  634,  p.  1245,  of  the  Laws  of  1900. 
The  defendant  was  at  the  time  of  the  sale  proprietor  of  a  small  store  in 
Utica,  N.  Y.  The  store  consisted  of  two  rooms  fronting  on  the  street, 
in  one  of  which  groceries  were  kept  for  ,sale,  and  in  the  other  meat  and 
butter.  There  was  a  door  through  which  the  rooms  communicated. 
The  sale  complained  of  was  made  to  an  inspector  of  the  agricultural 
department  of  the  state,  who  entered  the  store  and  inquired  for  butter. 
The  defendant  went  into  the  room  which  was  used  as  a  meat  market, 
and  to  the  cooler  in  which  the  butter  was  kept,  and  took  a  pound  of  but- 
ter therefrom,  wrapped  it  in  waxed  paper,  returned  to  the  grocery, 
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and  delivered  the  butter  to  the  inspector,  who  paid  her  for  it.  The  in- 
spector looked  at  the  package,  and,  upon  the  defendant  asking  why 
he  looked  at  it,  he  said  he  wanted  to  see  if  it  was  branded.  The  defend- 
ant said  it  did  not  need  to  be  branded.  The  inspector,  his  companion, 
and  the  defendant  then  went  into  the  room  where  the  butter  was  kept, 
and  the  tub  from  which  the  butter  was  taken  was  shown  to  the  in- 
spector. The  tub  was  branded  "Renovated  Butter,"  and  the  inspector 
testified  that  he  saw  the  brand  on  the  side  of  the  tub  in  plain  printed 
letters,  so  that  he  could  read  it ;  that  he  read  it,  and  that  he  knew  it  was 
renovated  butter  from  looking  at  the  tub ;  that  he  was  satisfied,  when 
it  was  being  put  up,  that  it  was  renovated  butter ;  and  that  he  learned 
that  fact  from  looking  at  the  tub.  He  further  testified  that  he  did  not 
ask  the  defendant  if  it  was  renovated  butter,  because  he  knew  what  it 
was ;  that  he  was  satisfied  that  it  was  renovated  butter  before  he  paid 
for  it ;  and  that  he  took  the  samples  simply  for  analysis. 

The  provisions  of  the  agricultural  law  upon  this  subject  are  as  fol- 
lows:    Section  27  provides  that: 

"No  person  by  himself,  his  agents  or  employees  shall  sell  boiled  or  process 
butter  unless  he  shall  plainly  brand  or  mark  the  package  in  which  It  is  pnt 
up,  In -a  conspicuous  place,  with  the  words  'renovated  butter.'  If  the  same 
[renovated  butter]  shall  be  put  up,  sold,  offered  or  exposed  for  sale.  In  prints 
or  rolls,  then  the  said  prints  or  rolls  shall  be  labeled  plainly  with  printed 
letters  In  a  conspicuous  place  on  the  wrapper  with  the  words  'renovated 
butter.'  If  the  same  is  packed  in  tubs  or  boxes  or  palls  or  other  kind  of  case 
or  package,  the  words  'renovated  butter*  shall  be  printed  on  the  top  and  side 
of  the  same  In  letters  at  least  one  inch  in  length,  so  as  to  be  plainly  seen  by 
the  purchaser.  If  such  butter  Is  exposed  for  sale  uncovered,  not  in  packages 
or  case,  a  placard  containing  the  label  so  printed  shall  be  attached  to  the 
mass  of  butter  in  such  manner  as  to  be  easily  seen  and  read  by  the  pur- 
chaser.'* Section  27  of  the  Agricultural  Law  (Laws  1893,  p.  663,  c  838),  aa 
amended  by  chapter  534,  p.  1245,  Laws  1900. 

The  evident  intention  of  the  statute  was  to  prevent  impositions  upon 
purchasers  by  the  sale  of  renovated  butter.  The  statute  provides  for 
the  sale  in  various  forms,  namely,  a  sale  of  butter  in  boxes,  pails,  tubs, 
and  packages,  and  requires  that,  when  sold  in  these  forms,  the  packages 
shall  have  the  prescribed  labels  upon  them ;  but  the  further  provision 
of  the  statute  applying  to  sales  not  in  packages  or  cases,  but  when  taken 
from  a  mass  of  butter,  without  limiting  the  size  or  character  of  the  mass, 
or  as  to  the  manner  in  which  it  may  be  confined,  does  not  require  the 
label  to  be  put  upon  the  particular  package,  but  simply  requires  that 
the  mass  from  which  the  butter  is  taken  shall  be  marked,  so  that  the  pur- 
chaser may  plainly  see  that  it  is  renovated  butter,  and  may  not  be  de- 
ceived thereby. 

It  seems  to  us  that  the  fair  construction  of  this  statute  is  that  in 
the  case  of  a  retailer  he  may  sell  from  the  tub,  providing  the  tub  is  so 
exposed  that  the  purchaser  may  see  from  the  marks  upon  it  that  it  con- 
tains renovated  butter.  In  this  case  there  seems  to  have  been  no  at- 
tempt at  deception.  The  butter  was  kept  in  the  store  and  in  a  cooler, 
where  almost  necessarily  it  must  have  been  kept  in  order  to  be  properly 
preserved,  and  the  tub  was  labeled  as  required  by  law.  It  was  properly 
exhibited  to  the  purchaser,  and  no  deception  was  actually  accomplished 
or  attempted  to  be  practiced  upon  the  purchaser.  This  would  seem  to 
ht  a  substantial  compliance  with  the  statute,  and  the  sale  from  the  tub, 
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under  the  circumstances  set  forth  in  this  case,  was  neither  a  violation 
of  the  spirit  nor  the  letter  of  the  law.  The  purchaser  knew  before  he 
paid  for  the  butter  that  he  was  buying  renovated  butter;  and  there  is 
no  evidence  anywhere  in  the  case  to  show  that  any  attempt  was  made  to 
lead  him  to  believe  at  any  time  that  he  was  purchasing  anything  but 
renovated  butter.  The  defendant  complied  with  the  law  by  having  the 
mass  of  butter  from  which  the  portion  sold  was  taken  marked  as  re- 
quired. We  think  the  complaint  was  properly  dismissed,  and  that  the 
judgment  appealed  from  was  right. 

J  judgment  affirmed,  with  costs.    All  concur;   HISCOCK,  J.,  in  re- 
t  only. 


(44  Misc.  Bep.  384.)  i 

In  re  SMITH. 

(Supreme  Oonrt,  Special  Tenn»  Monroe  County.    July,  1901) 

1.  INTOZICATINO  LiQUOBS — LOCAL  OPTION  ELECTION. 

Failure  of  a  town  clerk  to  post  in  four  public  places  in  the  town  printed 
notice  of  a  biennial  town  meeting  in  the  manner  required  by  the  liqnor 
tax  law  (Laws  1900,  p.  853,  c.  367)  {  16,  rendered  a  submission  of  the  local 
option  questions  at  such  meeting  void. 

2.  Towns — ^Leqal  Notices — Posting. 

Town  Law  (Laws  1890,  p.  1224,  c.  569)  S  86,  providing  that  there  shall 
be  furnished  to  the  town  clerk  a  sign  with  the  name  of  the  town  followed 
by  the  words  •'Town  Clerk's  Office,"  with  board  space  for  posting  thereon 
the  legal  notices  of  the  town,  does  not  require  him  to  post  the  notice  of  £ 
biennial  town  meeting  on  such  l>oard  space. 

ij.  Intoxicating  Liquors — ^Looal  Option  Blection — ^StTBinssiOK  o»  Ques- 
tions. 

Where  a  town  clerk  added  to  the  four  statutory  questions  to  be  sub- 
mitted under  the  liquor  tax  law  at  a  joint  meeting  a  fifth  question  as  to 
whether  the  town  labor  system  for  working  highways  should  be  changed 
to  a  money  system,  it  tended  to  require  a  resubmission  of  such  qnestioDs. 
as  such  provision  may  have  misled  and  confused  the  electors. 

4.  Soldiers'  Home — Change  of  Domicile. 

A  soldier,  when  becoming  an  Inmate  in  a  soldiers'  home  maintained 
in  a  town  by  the  state,  is  a  person  kept  in  an  asylom,  within  Ck>nst  art 
2,  {  8,  so  that  he  does  not,  by  becoming  an  inmate  of  the  home^  gain  or 
lose  his  former  residence. 

5.  Towns— Qualification  of  Electobs. 

A  soldier  in  a  soldiers'  home  maintained  in  the  town  by  the  state 
cannot,  where  a  general  election  in  the  state  and  the  biennial  meeting 
of  the  town  are  held  on  the  same  day  under  Town  Law,  f  12  (Heydecker's 
Gen.  Laws,  p.  1404,  c.  20),  providing  that  at  a  town  meetinig  held  at  a 
general  election  no  person  shall  be  allowed  to  vote  for  town  officers  who 
is  not  entitled  to  vote  at  such  general  election,  vote  for  town  ofBcers 
unless  he  could  have  voted  at  the  general  election. 

Application  of  Otis  H.  Smith,  an  elector  of  the  town  of  Bath,  that 
four  propositions  under  the  liquor  tax  law  be  submitted  to  the  town. 
Prayer  of  petitioner  granted. 

G.  H.  McMaster  (John  F.  Little,  of  counsel),  for  C.  H.  Smith. 
Reuben  R.  Lyon,  for  Moses  Davison  and  the  town  clerk. 
William  G.  Van  Loon,  for  Patrick  W.  Cullinan,  State  Commissioner 
of  Excise. 

T  4.  See  Elections,  vol.  18,  Cent  Dig.  §  73 
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DAVY,  J.  This  is  an  application  by  Otis  H.  Smith,  of  the  town  of 
Bath,  Steuben  county,  supported  by  71  electors,  representing  eight- 
tenths  of  the  taxpayers  and  business  men  of  that  town,  asking  that  the 
four  propositions  under  section  16  of  the  liquor  tax  law  (Laws  1900,  p. 
853,  c.  367),  be  resubmitted  to  the  electors  of  said  town,  on  the  ground 
that  the  election  held  November  3,  1903,  to  vote  on  those  questions  was 
illegal.  The  petition  states:  That  at  the  last  town  meeting  held  in 
said  town  the  local  option  questions  were  voted  upon,  with  the  result 
that  a  majority  vote  was  cast  in  the  negative  on  the  first,  second,  and 
fourth  propositions.  The  election  is  attacked  on  the  ground  that  the 
notice  printed  and  posted  by  the  town  clerk  did  not  comply  with  the 
provisions  of  the  liquor  tax  law  in  that  the  notice  does  not  state  in  and 
for  what  town  the  four  excise  questions  would  be  submitted,  and  that 
the  printed  notice  included  a  different  and  distinct  question  for  sub- 
mission, which  had  no  relation  whatever  to  the  excise  questions,  to  wit : 
"Question  Five.  Shall  the  labor  system  of  taxation  for  the  working  the 
highways  of  the  town  of  Bath  be  changed  to  the  money  system?" 
That  the  notice  was  not  posted  in  four  public  places  in  said  town.  It  is 
further  attacked  on  the  ground  that  the  town  clerk  of  the  town  of  Bath 
had  no  bulletin  board  on  the  outer  door  of  his  office  for  the  posting  of 
notices,  as  required  by  the  town  law,  and  that  "no  notice  containing  the , 
four  questions  required  to  be  submitted  under  the  liquor  tax  law  was 
posted  on  any  bulletin  board  on  the  outer  door  of  said  town  clerk's 
office  at  any  time  prior  to  the  holdinp^  of  said  biennial  town  meeting/' 
It  is  also  alleged  in  the  petition  that  if  ballots  containing  the  said  four 
questions  had  been  furnished  the  inmates  of  the  Soldiers'  Home  in  the 
town  of  Bath,  and  they  haS  been  allowed  to  vote,  the  result  would  have 
been  a  decided  majority  in  the  affirmative  on  all  four  questions;  that 
several  soldiers  from  the  Home  offered  to  vote,  and  for  a  time  their 
votes  were  received,  although  not  registered,  and,  after  several  had 
voted,  a  conference  was  held  by  the  inspectors,  who  decided  that  the 
soldiers  had  the  right  to  vote  on  the  local  option  questions,  but,  as  they 
were  not  registered,  they  refused  to  receive  any  more  of  their  votes. 

Section  16  of  the  liquor  tax  law  provides  in  reference  to  local  option 
that: 

**In  order  to  ascertain  the  will  of  the  qualified  electors  of  each  town,  the 
following  qnestions  shall  be  submitted  at  each  biennial  town  meeting  here- 
after held  in  any  town  in  this  state,  provided  the  electors  of  the  town  to 
the  number  of  ten  per  centum  of  the  votes  cast  at  the  next  preceding  gen- 
eral election  shall  request  such  submission  by  written  petition,  signed  and 
acknowledged  by  such  electors  before  a  notary  public  or  other  officer  au- 
thorized to  take  acknowledgments  or  administer  oaths,  which  petition  shall 
be  filed  not  less  than  twenty  days  before  such  town  meeting  with  the  town 
clerk  of  the  town: 

'^Question  1.  Selling  liquor  to  be  drunk  on  the  premises  where  sold. — 
Shall  any  corporation,  association,  co-partnership  or  person  be  authorized 
to  traffic  in  liquors  under  the  provisions  of  subdivision  one  of  section  eleven 
of  the  liquor  tax  law,  namely,  by  selling  liquor  to  be  drunk  on  the  premises 
where  sold,  in  (here  insert  the  name  of  the  town)? 

"Question  2.  Selling  liquor  not  to  be  drunk  on  the  premises  where  sold. — 
Shall  any  corporation^  association,  co-partnership  or  person  be  authorized  to 
traffic  In  liquors  under  the  provisions  of  subdivision  two  of  section  eleven  of 
the  liquor  tax  law,  namely,  by  selling  liquor  as  a  pharmacist  on  a  physician's 
prescription.  In  (here  Insert  the  name  of  the  town)? 

"Question  3.  Selling  liquor  as  a  pharmacist  on  a  physician *s  prescription — 
Shall  any  corporation,  association,  co-partnership  or  person  be  authorized  to 
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traffic  in  liquors  under  the  provisions  of  subdivision  three  of  8ecti<Hi  eleren 
of  the  liquor  tax  law,  namely,  by  selling  liquor  as  a  pharmacist  on  a  physi- 
cian's prescription,  in  (here  Insert  the  name  of  the  town)? 

"Question  4.  Selling  liquor  by  hotel  keepers  only. — Shall  any  corporation, 
association,  co-partnership  or  person  be  authorized  to  traffic  in  liquors  under 
subdivision  one  of  section  eleven  of  the  liquor  tax  law,  but  only  in  connec- 
tion with  the  business  of  keeping  a  hotel  in  (here  insert  the  name  of  the 
town)?" 

Upon  filing  the  petition  the  statute  makes  it  imperative  on  the  town 
clerk  at  least  10  days  before  the  holding  of  such  town  meeting  or  general 
election  to  cause  to  be  printed  and  posted  in  at  least  four  public  places 
in  such  town  a  notice  of  the  fact  that  all  of  the  said  four  option  ques- 
tions will  be  voted  on  at  such  town  meeting  or  general  election,  and  the 
said  notice  shall  also  be  published  at  least  five  days  before  the  vote  is 
to  be  taken,  once  in  one  newspaper  published  in  the  county  where  such 
town  is  situated,  which  shall  be  a  newspaper  published  in  the  town, 
if  there  be  one.    The  statute  also  provides  that: 

"If  for  any  reason  except  the  failure  to  file  any  petition  therefor,  the  four 
propositions  provided  to  be  submitted  to  the  electors  of  a  town  shall  not  hare 
been  properly  submitted  at  such  biennial  town  meeting,  such  propositions 
shall  be  submitted  at  a  special  town  meeting  duly  called.  But  a  special 
town  meeting  shall  only  be  called  upon  filing  with  the  town  clerk  the  peU- 
tlon  aforesaid  and  an  order  of  the  Supreme  or  County  Court,  or  a  justice  or 
judge  thereof,  respectively,  which  may  be  granted  upon  eight  days*  notice  to 
the  State  Commissioner  of  Excise,  sufficient  reason  being  shown  therefor." 

It  is  evident  that  this  statute  contemplates  that  the  four  excise  propo- 
sitions shall  be  resubmitted  to  the  electors  of  the  town  at  a  special  town 
meeting,  if,  for  any  reason  except  the  filing  pf  the  petition  therefor,  the 
four  propositions  were  not  properly  submitted  at  such  biennial  town 
meeting,  providing  the  requisite  number  of  electors  petition  therefor. 
This  provision  of  the  statute,  while  it  is  mandatory,  should  receive  a 
reasonable  construction.  A  resubmission  of  these  propositions  should 
not  be  ordered  for  slight  irregularities ;  but  when  they  affect  the  result 
of  the  election,  or  render  it  uncertain,  then  the  propositions  should  be 
resubmitted.  The  statute  does  not  say  that  such  propositions  may  be 
submitted.  It  says  that  they  shall  be  submitted.  It  is  a  familiar  rule 
of  construction  that  where  persons  are  interested  in  the  giving  of  a 
notice,  as  all  the  electors  of  a  town  are  as  to  whether  there  shall  be  a 
license  or  no  license,  where  the  statute  says  it  shall  be  submitted,  the 
word  "shall*'  is  mandatory.  To  hold  that  this  statute  is  directory  only 
would  leave  it  discretionary  with  the  town  clerk  not  to  comply  with  the 
requirements  of  the  statute  in  printing  and  posting  the  notices.  Such 
a  construction  would  be  contrary  to  the  plain  intent  of  the  act.  If  the 
notice  is  not  posted  in  public  places,  many  of  the  voters  might  be  ig- 
norant that  the  local  option  question  is  to  be  voted  on,  and  thereby  a 
large  number  of  the  electors  might  be  deprived  of  the  right  to  vote  on 
a  matter  of  the  greatest  importance  to  their  interests.  The  object  of 
publishing  and  posting  the  notice  is  to  give  every  citizen  having  a  legal 
right  to  vote  an  opportunity  to  exercise  that  privilege.  If  errors  and 
irregularities  are  to  be  held  valid,  the  public  are  not  protected  in  their 
rights,  and  the  will  of  the  people  upon  the  question  of  license  or  no 
license  would  in  many  cases  be  defeated.  The  local  option  law,  like 
the  law  pertaining  to  the  election  of  officers,  is  designed  to  secure  a  fair 
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expres^on  of  the  electors  of  the  town  in  favor  of  or  against  granting 
license.  These  provisions  of  the  statute,  which  affect  the  time  and 
object  of  the  election,  are  mandatory,  because  they  lie  at  the  founda- 
tion of  the  election. 

In  Matter  of  Eggleston,  61  App.  Div.  38,  64  N.  Y.  Supp.  471,  the 
local  option  law  was  very  carefully  ccmsidered  and  passed  upon  by  the 
Appellate  Division  of  this  department.  In  that  case  the  town  of  Dray- 
ton, in  the  county  of  Cattaraugus,  held  its  town  meeting  on  the  day  of 
the  general  election.  A  petition  for  the  submission  of  the  question  of 
license  or  no  license  was  filed  first  with  the  town  clerk  and  then  taken 
from  that  ofiice  and  filed  with  the  clerk  of  the  county.  No  notices  were 
given  by  the  town  clerk  for  the  submission  of  the  question.  The  court 
held  that  the  votes  were  a  nullity,  saying  the  filing  of  the  petition  with 
the  town  clerk  was  a  necessity,  and  the  10-days  notice  by  that  ofiidal 
obligatory. 

In  Matter  of  O'Hara,  63  App.  Div.  514,  71  N.  Y.  Supp.  614,  Mr. 
Justice  Williams,  in  speaking  for  the  court,  said : 

''Upon  the  merits  we  think  we  are  controlled  by  the  case  recently  decided 
In  this  court  Matter  of  Eggleston,  61  App.  Div.  88,  64  N.  Y.  Supp.  471. 
We  determined  in  that  case  that  the  notice  must  be  given  as  required  by  the 
liquor  tax  law  in  order  to  render  the  election  valid,  and  we  must  adhere  to 
that  rule  here." 

In  People  ex  rel.  Caffrey  v.  Mosso,  30  Misc.  Rep.  164,  63  N.  Y.  Supp. 
688,  one  of  the  questions  submitted  did  not  follow  the  language  of  the 
statute.  It  was  held  that  this  was  mandatory,  and  the  vote  upon  the 
question  of  no  effect 

In  McMuUen  v.  Berean,  29  Misc.  Rep.  443,  60  N.  Y.  Supp.  578,  the 
petition  was  filed  with  the  town  clerk,  but  not  with  the  county  clerk, 
the  town  meeting  being  held  at  the  time  of  the  general  election  within 
the  prescribed  time.  The  court  held  that  its  requirements  were  man- 
datory, remarking  that,  when  the  law  clearly  points  out  the  way  in 
which  proceedings  must  be  taken  by  those  desiring  the  will  of  the 
electors  of  the  town,  the  plain  provision  of  the  law  must  be  complied 
with. 

In  People  ex  rel.  Hovey  v.  Town  Clerk,  26  Misc.  Rep.  220,  66  N.  Y. 
Supp.  64,  the  petition  was  not  filed  with  the  town  clerk  20  days  before 
the  town  meeting,  and  the  court  held  that  he  could  not  be  required  to 
print  the  ballots. 

The  court,  in  Matter  of  Powers,  34  Misc.  Rep.  636,  70  N.  Y.  Supp. 
690,  held  that  the  provisions  of  the  statute  that  at  least  10  days  before 
the  holding  of  the  town  meeting  the  town  clerk  shall  cause  notices  to 
be  printed  and  posted  is  peremptory,  an  absolute  requirement  necessary 
to  give  jurisdiction  to  take  the  effect  prescribed  by  the  statute.  The 
court  says: 

"It  is  not  a  question  of  actual,  but  of  legal,  notice.  It  is  analogous  to  the 
notice  required  for  a  judicial  sale,  where  both  posting  and  publication  are 
required.    Neither  can  be  omitted." 

It  is  urged  that  the  casting  of  illegal  votes  by  the  inmates  of  the 
soldiers'  home  is  an  irregularity  sufficient  of  itself  to  authorize  the 
court  to  resubmit  the  excise  questions  to  the  electors  of  the  town  at  a 
special  town  meeting.    It  frequently  happens  in  this  class  of  cases  that 
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the  irregularities  are  such  that  it  is  difficult  to  determine  to  what  ex- 
tent they  have  affected  the  result.  But  where  it  is  plain  that  they  change 
or  render  doubtful  the  result,  then  it  is  the  duty  of  the  court  to  resub- 
mit such  questions  to  the  voters  of  the  town. 

I  do  not  agree  with  the  learned  counsel  for  the  petitioner  that  inmates 
of  the  soldiers'  home  had  a  right  to  vote  on  the  local  option  questions, 
even  if  they  had  been  registered.  The  Constitution  of  this  state  (article 
2,  §  3)  provides  that: 

"No  person  shall  be  deemed  to  have  gained  or  lost  a  residence,  by  reason 
of  his  presence  or  absence,  while  employed  In  the  service  of  the  United  States; 
nor  while  engaged  In  the  navigation  of  the  waters  of  this  state,  or  of  the 
United  States,  or  of  the  high  seas ;  nor  while  a  student  of  any  seminary  of 
learning;  nor  while  kept  at  any  almshouse,  or  other  asylmn,  or  instltutioii 
wholly  or  partly  supported  at  public  expense." 

The  soldiers'  home  is  included  in  the  term  "asylum"  used  in  the 
above  clause  of  the  Constitution.  It  is  immaterial  whether  it  is  called 
an  asylum  or  a  soldiers'  home.  An  asylum  is  defined  by  Webster  to 
be  an  institution  for  the  protection  or  relief  of  the  unfortunate.  Sol- 
diers who  enter  the  home  and  are  supported  at  the  public  expense  are 
objects  of  charity,  having  no  home  or  means  of  support,  and  are  main- 
tained at  the  public  expense.  The  object  and  purpose  of  the  Soldiers' 
Home  at  Bath  is  to  provide  a  home  for  the  reception,  care,  maintenance, 
and  relief  of  soldiers  and  sailors  who  served  in  the  Union  army  or  nav}- 
during  the  War  of  the  Rebellion  from  the  state  of  New  York,  and  those 
honorably  discharged  therefrom,  who,  from  any  cause,  stand  in  need 
of  the  care  and  benefit  of  a  home.  The  inmates  of  the  home  own  no 
property,  pay  no  local  taxes,  do  no  work  in  or  for  the  benefit  of  the 
town,  and  have  no  pecuniary  interest  in  its  local  affairs.  The  home 
which  they  occupy  is  state  property,  and  they  are  under  the  control  and 
management  of  the  board  of  trustees  appointed  by  the  Governor.  It 
is  evident  that  the  Constitution  prohibits  a  change  of  residence  under 
such  circumstances,  and  that  when  a  person  enters  the  soldiers'  home 
for  the  sole  purpose  of  receiving  the  benefits  of  the  institution  his  for- 
mer residence  must  be  considered  his  domicile  for  citizenship. 

In  Silvey  v.  Lindsay,  107  N.  Y.  56, 13  N.  E.  444,  the  inmate  had  been 
in  the  soldiers'  home  for  six  years,  and  swore  that  it  was  his  intent  at  all 
times  to  make  his  residence  in  said  institution  so  long  as  he  should  be 
permitted  to  do  so.  The  court  held  that  he  could  not  gain  a  residence  by 
beinj  an  inmate  of  the  institution,  and  was  not  an  elector  in  the  town- 
ship where  the  home  was  located.  If  the  inmate  was  a  resident  of  the 
town  of  Bath,  where  the  home  is  located,  at  the  time  of  his  admission, 
his  right  to  vote,  if  registered,  could  not  be  questioned.  The  Constitu- 
tion prohibits  a  change  of  residence  under  such  circumstances.  When 
one  becomes  an  inmate  of  the  home  for  the  sole  purpose  of  receiving 
the  benefits  conferred,  his  former  residence  must  be  considered  h£ 
domicile  for  citizenship. 

Section  16  of  the  liquor  tax  law  (Laws  1900,  p.  853,  c.  367)  provides 
that: 

"Any  elector  qualified  to  vote  for  town,  county  or  state  officers  at  such 
town  meeting  or  general  election  shall  be  entitled  to  vote  on  such  local  option 
questions." 
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Section  12  of  the  town  law  (Heydecker's  Gen.  Laws,  p.  1404,  c.  20) 
provides  that  at  town  meetings  held  at  the  time  of  general  elections 
no  person  shall  be  allowed  to  vote  for  candidates  for  town  offices  who 
is  not  registered  and  entitled  to  vote  at  such  general  election. 

The  qualifications,  therefore,  necessary  to  be  had  by  the  inmates  of 
the  soldiers'  home  to  vote  on  the  local  option  questions  are  the  same  as 
the  qualifications  necessary  to  vote  for  candidates  for  town  offices.  It 
is  conceded  that  the  inmates  of  the  soldiers'  home  who  voted  were  not 
registered.  Those  votes  were  clearly  illegal.  If,  however,  the  result 
was  not  changed  by  their  votes,  the  fact  that  they  were  received  would 
not  make  the  election  void,  and  might  not  be  sufficient  reason  in  and  of 
itself  for  calling  a  special  town  meeting. 

It  is  conceded  that  the  notice  included  "Question  Five,"  which  reads : 
"Shall  the  labor  system  of  taxation  for  the  working  the  highways  of 
the  town  of  Bath  be  changed  to  the  money  system?  It  is  urged  that 
the  publication  of  this  question  with  the  four  questions  submitted  under 
the  liquor  tax  law  tended  to  confuse  and  mislead  the  voters,  and  thereby 
rendered  the  election  nugatory.  It  is  quite  apparent  that  the  printings 
of  this  notice  did  not  conform  to  the  requirements  of  the  statute,  and 
may  have  confused  and  misled  the  electors. 

It  is  also  urged  by  the  petitioner  that  it  was  the  duty  of  the  tbwn 
clerk  under  the  town  law  to  have  kept  a  signboard  with  the  name  of  the 
town  thereon,  followed  by  the  words  "Town  Clerk's  Office,"  and  to 
have  posted  the  notice  thereon.  The  town  law  (Laws  1890,  p.  1224,  c. 
569,  §  86)  contains  this  provision : 

•There  shall  also  in  like  maimer  be  furnished  and  kept  for  every  town 
clerk's  oflSce  a  sign  with  the  name  of  the  town  followed  by  the  words.  Town 
Clerk's  Office'  in  plain  characters  thereon,  with  sufficient  board  space  imme- 
diately below  for  posting  thereon  the  legal  notices  of  the  town,  which  si^ 
and  board-space  shall  be  placed  and  kept  on  or  at  the  outside  front  door  of 
every  town  clerk's  office,  which  board  shall  always  be  one  of  the  public  places 
upon  which  any  legal  notice  in  the  town  may  be  posted." 

It  appears  that  the  town  clerk's  office  is  located  and  has  been  in  recent 
years  in  a  second-story  room  in  a  building  near  the  center  of  the  west 
block  on  Main  street  or  Liberty  street  (which  is  the  main  street)  of  the 
village  of  Bath.  There  is  a  door  at  the  foot  of  the  stairway  leading  to 
said  office,  and  a  notice  posted  there  would  be  certain  to  attract  the  at- 
tention of  persons  passing  along  the  street.  The  liquor  tax  law  does' 
not  require  the  town  clerk  to  post  the  notice  upon  the  sign  or  board 
which  the  town  law  requires  him  to  keep  in  front  of  his  office,  on  which 
legal  notices  may  be  posted.  He  is  required  to  print  and  post  in  at  least 
four  public  places  in  such  town  a  notice  of  the  fact  that  all  the  local 
option  questions  provided  by  the  liquor  tax  law  will  be  voted  for  at 
such  town  meeting  or  general  election.  It  would  have  been  advisable, 
however,  for  the  town  clerk  to  have  had  such  a  board,  and  to  have 
posted  the  notice  thereon ;  but  he  was  not  required  under  the  statute  to 
do  so. 

It  is  also  alleged  in  the  petition  and  not  disputed  that  the  village  of 
Bath  is  a  commercial  center,  and  the  county  seat  of  the  county  of 
Steuben,  where  one-half  of  the  courts  are  held.  It  contains  the  county 
buildings  and  records,  and  the  board  of  supervisors  holds  its  sessions 
there.     The  Steuben  County  Fair  is  held  annually  for  a  week,  and  peo- 
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pie  come  there  from  all  parts  of  the  state  and  from  other  states  to  trans- 
act business ;  and  that  it  is  necessary  that  hotel  accommodations  should 
be  furnished  to  transient  guests  at  all  hours  of  the  day  or  the  night; 
that  the  hotels  in  the  village  cannot  be  maintained  and  accommodations 
furnished  to  the  guests  unless  they  are  permitted  to  sell  liquors;  that 
the  vote  against  granting  license  has  already  greatly  affected  the  busi- 
ness interests  of  3ie  town ;  taxes  have  been  increased,  electric  light  day 
service  discontinued,  rents  diminished,  and  property  depreciated  in 
value ;  that  for  thirty  years  pa^t  the  town  of  Bath,  with  one  single  ex- 
ception of  about  six  months,  has  been  a  licensed  town ;  that  the  citizens 
of  the  town  naturally  reached  the  conclusion  that  "Question  Four," 
pertaining  to  the  sale  of  liquor  by  hotel  keepers,  would  be  carried,  and 
for  that  reason  no  special  effort  was  made  to  induce  the  electors  to  vote 
for  it;  that  eight-tenths  of  the  business  men  and  taxpayers  of  this 
town  have  petitioned  to  have  the  excise  question  resubmitted.  Taking 
all  those  facts  into  consideration  with  the  fact  that  all  the  alleged  irreg- 
ularities combined  evidently  affected  the  result,  a  refusal,  under  sudi 
circumstances,  to  order  a  resubmission  of  the  excise  questions  might 
result  in  great  injury  to  the  business  men,  taxpayers,  and  electors  of  the 
town. 

The  prayer  of  the  petitioner  is  therefore  granted,  and  the  town  clerk 
of  the  town  of  Bath  is  directed  to  call  a  special  town  meeting,  at  which 
the  four  excise  questions  shall  be  resubmitted  to  the  electors,  who,  im- 
trammeled  by  any  other  issues,  may  fully  and  fairly  express  their  views 
at  the  ballot  box ;  provided,  however,  that  the  electors  of  the  town  to  the 
number  of  10  per  centum  of  the  votes  cast  at  the  next  preceding  general 
election  shall  within  15  days  from  the  date  of  filing  this  decision  request 
such  submission  by  a  written  petition  signed  and  acknowledged  by  such 
electors  and  filed  with  the  town  clerk,  as  required  by  section  16  of  the 
liquor  tax  law. 

Ordered  accordingly. 


<tt4  Misc.  Rep.  415.) 

In  re  TOWNSEND. 

(Supreme  Court,  Special  Term,  New  York  Ooimty.    July,  1904.) 

1.  Receiveb— FAii.nBB  TO    BxEouTE   Trust— Death— -APFOiimfENT   of   Sxtc- 

CESSOB. 

On  a  motion  to  confirm  the  appointment  of  one  to  execute  a  trust  qd- 
executed  by  one  K.,  who  died  in  1887,  as  trustee  for  the  benefit  of  a 
savings  bank,  it  was  shpwn  that  in  1871  a  debtor  to  the  bank  conveyed 
to  it  certain  premises  alleged  to  be  worth  $54,000  to  assist  the  iMink  and 
the  receiver  to  pay  the  deposits;  that  in  1889  the  debtor  conveyed  to 
another  all  his  right  in  the  premises  so  conveyed  to  the  receiver  and  any 
reversion  which  be  might  have  on  termination  of  the  trusts.  Petitioner, 
who  moved  for  the  appointment  of  a  successor  in  trust,  claimed  to  have 
succeeded  to  the  Interest  of  the  original  debtor,  and  that  the  receiver  had 
never  conveyed  the  premises,  nor  accounted  for  the  trust  money.  Held, 
that  the  court  would  appoint  a  receiver  in  his  place  to  realize  on  the 
premises'  and  the  unadmiuistered  assets,  and  determine  wheth^  ttie 
receiver  at  his  death  had  accounted  for  the  moneys  with  which  he  was 
charged  under  a  decree  of  the  court 

Application  of  John  Townsend  for  the  appointment  of  some  person 
to  execute  trusts  unexecuted  by  Shepherd  F.  Knapp,  receiver  of  the 
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Bowling  Green  Savine^s  Bank.    Motion  to  confirm  the  appointment  of 
William  J.  McCormidc  for  such  purpose.    Denied. 

Harold  Swain,  for  petitioner  and  the  motion. 

Eugene  L.  Bushe,  for  John  Fox  and  other  defendants,  opposed. 

GIEGERICH,  J.  This  is  a  motion  to  confirm  the  appointment  of 
William  J.  McCormick  to  execute  any  trust  which  may  have  been  left 
unexecuted  by  Shepherd  F.  Knapp  as  receiver  or  as  trustee  for  the  bene- 
fit of  the  Bowling  Green  Savings  Bank  of  the  city  of  New  York.  Mr. 
McCormick's  appointment  was  made  upon  notice  to  the  Attorney  Gen- 
eral and  upon  an  order  to  show  cause  published  in  the  New  Law  Jour- 
nal, in  pursuance  of  the  terms  of  said  order  to  show  cause.  After  his 
appointment  Mr.  McCormick  examined  the  papers  on  file  in  the  said 
receivership,  and,  finding  that  certain  appearances  had  been  made  in 
the  proceedings,  caused  notice  to  be  given  to  the  survivors  of  the  parties 
and  attorneys  who  had  appeared,  and  certain  depositors  have  appeared 
in  opposition  to  the  motion.  The  object  of  this  proceeding  is  to  obtain 
a  release  of  certain  premises  conveyed,  with  others,  by  one  Reeves  E. 
Selmes  and  wife  to  the  said  bank,  by  deed  bearing  date  November  20, 
1871,  which  contains  the  following  clause: 

"The  tme  meaning  and  intent  of  this  conveyance  being  to  transfer  absolute- 
ly all  the  right*  title,  and  interest  of  the  parties  of  the  first  part  in  and  to  all 
of  the  above-described  property  to  the  said  the  Bowling  Green  Savings  Bank 
to  assist  said  bank,  its  receiver  or  legal  representatives,  in  paying  the  lawfnl 
demands  of  its  depositors ;  and  it  is  hereby  understood  that  this  conveyance 
is  given  and  taken  upon  the  expess  condition  that  the  avails  of  the  property 
described  herein  shall  be  sacredly  applied  to  the  liquidation  of  the  claims 
of  said  depositors." 

Selmes  and  his  wife  subsequently  conveyed  the  premises  in  question, 
with  others,  to  the  said  Shepherd  F.  Knapp,  upon  certain  trusts,  by  deed 
dated  February  28, 1872.  By  deed  dated  March  7,  1889,  and  recorded 
March  22, 1889,  Selmes  and  his  wife  conveyed  to  one  Josiah  Lockwood 
all  their  right,  title,  claim,  and  demand  and  interest  of,  in,  and  to  the 
premises  in  suit,  and  all  the  right  of  reversion  upon  the  ceasing  of  the 
trust  contained  in  the  two  deeds  last  above  mentioned.  The  petition  up- 
on which  the  order  appointing  Mr.  McCormick  was  granted  alleges  cer- 
tain facts  tending  to  show  that  the  petitioner  has  succeeded  to  the  in- 
terest of  said  Josiah  Lockwood.    The  petition  also  alleges : 

"Som^  question  has  been  raised  as  to  the  validity  of  your  petitioner's  title 
to  said  premises,  on  the  ground  that  there  is  no  record  proof  of  any  sale  or 
conveyance  thereof  having  been  made  by  the  said  Shepherd  F.  Knapp,  as 
receiver  or  as  trustee  for  the  benefit  of  the  Bowling  Green  Savings  Bank,  of 
tbe  city  of  New  York,  and  that,  therefore,  the  trust  as  to  said  premises  may 
luive  remained  unexecuted." 

The  replying  affidavit  of  Mr.  McCormick  in  the  present  application 
alleges  upon  information,  without,  however,  disclosing  the  sources  of 
such  information,  that  the  premises  "are  in  the  possession  of  the  peti- 
tioner herein,  claiming  ownership  thereof  in  fee ;  that  an  adverse  title 
appears  from  the  records  in  the  register's  office  to  have  been  outstand- 
ing since  1858,  and  that  no  taxes  have  been  paid  on  said  premises  since 
1870,  and  that  said  premises  have  several  times  been  sold  for  unpaid 
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taxes  and  assessments."  It  appears  from  the  affidavits  submitted  that, 
when  Selmes  executed  the  last-mentioned  deed  to  Lockwood  in  1889, 
Knapp,  the  receiver,  was  dead,  his  death  having  occurred  about  two 
years  before ;  that  the  depositors  had  been  paid  but  36  per  cent  of  the 
amount  of  their  claims;  that  they  have  not  been  paid  anything  since; 
and  that  there  are  not  any  other  assets  available  for  the  payment  of 
their  claims  except  the  premises  in  question,  which  are  alleged  by  de- 
positors to  be  of  the  value  of  $54,000,  and  certain  uncollected  assets  of 
the  nominal  value  of  $166,953,77,  as  reported  in  the  account  filed  by 
Knapp  in  1876.  What  these  assets  consisted  of,  or  what  has  become 
of  them,  is  not  shown.  Neither  is  it  shown  what  became  of  certain 
moneys,  aggregating  nearly  $30,000,  left  in  the  hands  of  Knapp  for 
purposes  designated  in  a  decree  of  this  court  made  in  1877 ;  $23,688.99 
thereof  being  a  special  deposit  reserved  for  contested  claims,  then  still 
undecided,  and  $5,618.72  for  dividends  uncalled  for.  It  appears,  fur- 
thermore, that  Selmes  was  indebted  to  the  said  the  Bowling  Green  Sav- 
ings Bank,  but  in  what  amount  does  not  appear,  nor  has  it  been  shown 
whether  or  not  any  part  of  the  debt  has  been  paid.  In  view  of  the  ab- 
sence of  information  regarding  these  most  essential  facts,  and  of  the 
meager  character  of  the  allegations  of  the  petitioner's  affidavits  respect- 
ing his  alleged  interest  in  the  premises,  I  am  unable  to  determine  what 
interest,  if  any,  the  bank  or  the  receiver  has  therein,  or  upon  what  terms 
such  interest  should  be  released,  if  at  all,  or  whether  this  motion  ought 
to  be  granted.  It  would  seem,  however,  that  a  receiver  in  place  of 
Shepherd  F.  Knapp,  deceased,  should  be  appointed,  and  authorized  to 
realize  upon  such  interest,  as  well  as  upon  the  unadministered  assets 
above  referred  to,  and  to  ascertain  whether  any  portion  of  the  moneys 
left  in  the  hands  of  Receiver  Knapp  at  the  time  of  the  decree  above  re- 
ferred to  remain  to  be  accounted  for.  On  the  other  hand,  if  the  peti- 
tioner has  an  interest  of  the  character  claimed  by  him,  no  reason  is 
shown  why  he  could  not  bring  an  action  under  the  provisions  of  the 
Code  of  Civil  Procedure  (chapter  14,  tits.  1,  6)  to  compel  the  determina- 
tion of  a  claim  to  real  property.  All  the  parties  in  interest  may,  how- 
ever, find  it  expedient  to  have  the  matter  referred  to  a  referee  to  ascer- 
tain and  report  upon  the  facts  and  the  interests  of  the  parties  in  the 
premises  in  controversy,  but  such  reference  will  only  be  ordered  upon 
the  written  consent  of  the  survivors  of  the  parties  and  attorneys  who 
have  appeared  in  proceedings  connected  with  the  accounting  proceed- 
ings of  Receiver  Knapp  and  upon  the  stipulation  of  the  petitioner  that 
it  will  be  solely  at  his  expense.  In  any  event,  however,  a  receiver  with 
full  powers  and  responsibilities  should  be  appointed.  Except  as  above 
indicated,  motion  denied,  without  costs. 
Ordered  accordingly. 
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PLATT  T.  BLIAS  et  aL 

(Supreme  Oourt,  Special  Term,  New  York  Oounty.    July,  1904.) 

1.  Injunction— MoNBT  Obtained  by  Eztobtion. 

Plaintiff,  a  man  over  80  years  of  age,  sued  for  an  Injunction  and  a  re- 
ceiver in  an  action  against  a  woman,  as  well  as  depositaries  of  her  mon- 
eys, to  impress  a  trust  on  nearly  $700,000  which  he  had  paid  her  between 
1896  and  1904,  alleging  that  these  payments  were  made  because  of  threats 
of  bodily  harm  and  charges  of  illicit  intercourse  on  the  part  of  plain- 
tiff;  that  In  fact  she  did  charge  him  with  such  Intercourse,  by  causing 
to  be  filed  *wlth  the  registrar  of  vital  statistics  of  the  city  where  the  par- 
ties lived  a  certificate  giving  the  name  of  a  person  having  the  same 
Christian  name  and  surname  as  plaintiff  as  the  father  of  a  child  boi^i  to 
her.  These  statements  were  substantiated  by  affidavits.  Held  to  suffi- 
ciently raise  the  question  whether  defendant  had  not  been  guilty  of  the 
crime  of  extortion  and  obtained  the  moneys  thereby,  authorizing  the  ap- 
pointment of  a  receiver,  and  an  Injunction  restraining  defendant  from 
Interfering  with  or  disposing  of  her  property,  and  her  depositaries  from 
paying  her  deposits  in  tiielr  hands  to  her  or  any  one  else  pendente  lite. 

Action  by  John  R.  Piatt  against  Hannah  Elias  and  others.  Motion 
for  an  order  appointing  a  receiver  and  for  an  injunction  pendente  lite. 
Granted. 

Warren,  Warren  &  O'Beime,  for  plaintiff. 
Washington  Brauns,  for  defendant  Elias. 

BLANCHARD,  J.  The  plaintiff's  cause  of  action  is  based  upon  his 
claim  that  during  the  period  between  January  1,  1896,  and  May  25, 
1904,  the  defendant  Hannah  Elias  wrongfully  obtained  from  him  the 
sum  of  $685,386,  as  follows:  In  1896,  $19,076;  in  1897,  $39,230;  in 
1898,  $62,000 ;  in  1899,  $51,900 ;  in  1900,  $84,265 ;  in  1901,  $87,076 ;  in 
1902,  $124,206 ;  in  1903,  $186,409 ;  in  1904,  $31,533.  And  he  brings 
this  action  in  equity  to  secure  the  following  relief : 

'^Flrst  That  an  account  be  taken  by  and  under  the  direction  of  this  court 
of  the  said  moneys  so  unlawfully  and  wrongfully  obtained  and  converted  by 
the  defendant  Hannah  Elias,  the  property  of  this  plaintiff,  and  now  held  by 
her,  or  by  any  of  the  other  defendants  In  her  name,  or  for  her  account  or 
benefit,  and  an  account  of  any  profits  arising  therefrom.  Second.  That  the 
said  real  properties,  as  well  as  personal  properties  and  bank  accounts  and 
deposits  so  held  by  the  defendants,  or  any  of  them,  in  the  name  of  or  for  the 
benefit  of  the  defendant  Hannah  Ellas,  be  Impressed  with  a  trust  in  favor 
of  the  plaintiff,  and  that  the  said  defendants  be  declared  to  hold  the  same  as 
trustees  for  the  plaintiff,  and  that  the  defendants  and  each  of  tl;em  be  re- 
quired to  transfer  and  pay  over  the  same,  and  any  accumulations,  rents,  profits, 
Interest,  Income,  or  Interest  thereof  to  this  plaintiff.  Third.  That  the  defend- 
ants and  each  of  them  be  perpetually  enjoined  from  interfering  with,  trans- 
ferring, or  disposing  of  said  real  estate,  or  with  the  personal  property  and 
money  so  deposited  with  or  held  by  them,  and  from  asserting  any  right  or 
claim  thereto  save  In  this  action,  and  that  an  Injunction  issue  accordingly 
pending  this  action.  Fourth.  That  pending  this  action  a  receiver  be  appointed 
to  receive,  collect,  and  hold  all  rents  derived  from  said  real  estate  described 
during  the  pendency  of  this  action,  and  to  abide  the  direction  of  the  court 
Fifth.  For  such  other  and  further  judgment  or  relief  as  may  be  just  and 
proper  In  the  premises,  together  with  the  costs  of  this  action." 

This  motion  is  for  an  order  appointing  a  receiver  of  the  property  of 
the  defendant  Elias,  and  for  an  injunction,  pending  the  action,  restrain- 
ing her  from  in  any  manner  interfering  with  or  disposing  of  any  of  her 
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real  and  personal  property,  and  restraining  the  defendant  banks  and 
trust  companies  from  paying  to  her  or  to  any  one  on  her  behalf  any 
money  on  deposit  with  any  of  them  to  her  credit  The  material  facts 
alleged  by  the  plaintiff  in  his  complaint  and  affidavit  submitted  on  this 
motion  are  substantially  as  follows: 

At  some  time  prior  to  January  1,  1896  (the  precise  date  not  being 
stated),  the  plaintiff  had  illicit  sexual  intercourse  witii  the  defendant 
Hannah  Elias.  Thereafter,  in  the  year  1902,  she  gave  birth  to  an 
illegitimate  child,  and  caused  a  certificate  of  its  birth  to  be  filed  in  the 
bureau  of  vital  statistics,  in  the  county  of  New  York,  falsely  stating  that 
John  Piatt,  the  plaintiff,  was  its  father.  Between  January  1,  1896, 
to  May  25,  1904,  the  plaintiff  has  paid  to  the  defendant  Elias  sums  of 
money  at  various  times,  aggregating  the  sum  of  $685,385.  He  allies 
he  paid  these  sums  to  her  because  she  threatened  that  unless  he  did 
so  she  would  do  him  bodily  injury  and  would  expose  his  illicit  relations 
with  her  to  her  husband  and  to  the  plaintiff's  family,  friends,  and  ac- 
quaintances, and  would  charge  him  with  being  the  father  of  her  illegiti- 
mate child,  and  thereby  bring  him  into  public  scandal,  disrepute,  and 
disgrace,  and  also  threatened  that  her  husband,  who  was  a  man  of 
violent  temper,  would  do  him  bodily  harm  if  made  aware  of  their  illicit 
relations.  The  plaintiff  further  alleges  that,  being  in  great  fear  of 
bodily  harm,  and  to  procure  said  defendant's  silence,  and  to  prevent  her 
from  exposing  his  relations  with  her,  and  thereby  bringing  him  into 
public  scandal  and  disgrace,  and  injuring  the  plaintiff  in  his  good  name, 
fame,  and  reputation  among  his  family,  friends,  and  acquaintances,  and 
without  any  consideration  whatever,  he  delivered  and  handed  over  to 
her,  from  time  to  time,  and  in  various  sums,  the  said  aggregate  sum  of 
$685,385.  He  further  alleges  that  with  this  money  she  has  purchased 
the  real  and  personal  property  now  owned  by  her,  and  that  the  balance 
is  deposited  to  her  credit  in  the  defendant  banks  and  trust  companies. 

Such,  briefly  stated,  are  the  alleged  facts  upon  which  the  plaintiff 
bases  his  cause  of  action.    The  defendant  Elias  not  having  yet  inter- 
posed her  answer,  it  is  not  possible  to  state  exactly  the  nature  of  the  de- 
fense which  she  may  interpose.     But  in  her  answering  affidavit  on  this 
motion  she  denies  being  guilty  of  any  wrongdoing  in  respect  to  the  re- 
ceipt by  her  of  money  from  the  plaintiff,  and  states  that  she  has  known 
him  for  17  or  18  years,  and  that  during  that  period  the  plaintiff  has  giv- 
en her  divers  sums  of  money,  the  amount  of  which  she  is  not  able  to 
state,  and  that  such  sums  of  money  as  were  given  to  her  by  the  plain- 
tiff were  given  voluntarily  and  without  threats  of  any  kind  made  by 
her.     She  also  states  that  since  she  first  met  the  plaintiff  he  has  been 
continuously  visiting  and  consorting  with  her.     When  divested  of  all 
immaterial  and  merely  sensational  features,  the  alleged  facts  of  this  case 
present  an  ordinary  cause  of  action  in  equity  to  impress  a  trust  upon 
property  acquired  with  funds  wrongfully  and  fraudulently  obtained. 
It  is  not  an  action  in  which  the  plaintiff  seeks  to  recover  from  his  mis- 
tress, or  a  common  prostitute,  the  money  which  he  has  voluntarily  paid 
to  her  in  return  for  favors.    The  plaintiff  has  not  brought  this  action 
upon  that  theory  at  all,  and  therefore  I  fail  to  see  the  relevancy  of  the 
discussion  in  the  brief  submitted  by  the  plaintiff's  counsel,  contending 
that  this  money  may  be  recovered,  or  a  trust  created  in  respect  thereto. 
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on  the  theory  that  its  payment  was  in  the  nature  of  a  gift  secured 
through  undue  influence  exercised  over  the  plaintiff  by  the  defendant 
Elias.  The  plaintiff  does  not  claim  that  he  made  her  any  gift  of  the 
money  in  question,  or  that  she  acquired  it  through  undue  influence  over 
him.  He  claims  that  he  was  the  victim  of  extortion  and  blackmail, 
and  it  is  upon  that  theory  of  the  case  that  this  motion  should  be  dis- 
cussed. 

I  do  not  think  that  the  immoral  relations  existing  between  the  parties 
have  anything  to  do  with  the  essential  qualities  of  the  plaintiff's  cause 
of  action.  If  this  woman  acquired  her  property  with  the  money  which 
she  has  extorted  from  the  plaintiff  by  threats,  as  claimed  by  him,  he  is 
entitiled  to  have  that  property  and  its  proceeds  and  profits  turned  over 
to  him,  and  that,  too,  without  reference  to  whether  she  was  or  was  not 
his  paramour.  On  the  contrary,  if  he  paid  her  any  of  this  money  in 
good  faith  and  voluntarily  in  return  for  any  favors  which  she  may  have 
extended  to  him^  I  think  it  would  be  an  amazing  proposition  to  ask  any 
court  to  entertain  any  action  brought  by  him  to  secure  the  return  of  the 
money  so  paid,  or  of  its  proceeds  or  profits.  There  may  be  cases  where, 
because  of  mental  incapacity  on  the  part  of  the  man  and  undue  in- 
fluence on  the  part  of  his  paramour,  a  gift  of  the  former  to  her  could 
be  set  aside  and  the  amount  thereof  recovered.  But  that  is  the  general 
rule  of  law  applicable  to  all  gifts  made  under  such  circumstances  in 
which  undue  influence  is  proved  to  have  been  the  cause  of  the  gift.  It 
is  not  necessary  to  invoke  any  unusual  or  novel  rule  of  law  to  sustain 
such  an  action.  But  in  the  case  at  bar  we  have  the  claim,  pure  and 
simple,  that  the  money  was  extorted  from  the  plaintiff  by  the  defendant 
Elias;  and  it  seems  to  me  immaterial  whether  the  plaintiff  was  weak 
or  strong  in  body  and  mind,  or  whether  he  was  young  or  old.  If  he 
paid  this  money  because  of  the  defendant's  threats  to  expose  him,  and 
because  of  his  fear  that  she  would  carry  out  this  threat  if  he  did  not 
meet  her  demands  for  money,  he  is  entitled  to  the  relief  he  seeks.  If 
the  defendant  Elias  acquired  the  plaintiff's  money  in  the  manner  com-, 
plained  of  by  him,  she  acquired  it  feloniously,  and  money  so  acquired 
and  the  proceeds  and  profits  thereof  may  be  followed  by  the  real  owner 
and  recovered,  and  a  court  of  equity  will  impose  a  trust  thereon  in 
his  favor.  Newton  v.  Porter,  69  N.  Y.  133,  25  Am.  Rep.  152 ;  New 
York  &  Brooklyn  Ferry  Co.  v.  Moore,  18  Abb.  N.  C.  108,  afiirmed  102 
N.  Y.  667,  6  N.  E.  293;  Brown  v.  Brown,  40  Hun,  418;  Bassett  v. 
Spofford,  45  N.  Y.  387,  6  Am.  Rep.  101. 

In  so  deciding  I  have  given  due  consideration  to  the  denials  and  other 
matter  contained  in  the  answering  affidavit  of  the  defendant  Elias ;  but 
she  does  not  deny  that  the  plaintiff  has,  within  the  space  of  eight  years 
and  five  months,  paid  her  the  sum  of  $685,385.  The  payment  of  so 
large  a  sum,  under  the  circumstances,  is  an  amazing  fact,  and  calls  for 
explanation.  There  is  no  proof  that  during  this  period  the  plaintiff's 
illicit  relations  with  her  continued.  He  does  not  allege  it,  and  she  mere- 
ly states  that  since  she  first  met  the  plaintiff  he  has  been  continuously 
visiting  and  consorting  with  her.  It  is,  therefore,  not  apparent  why 
the  plaintiff  paid  over  this  large  sum  of  money  to  her.  It  does  appear, 
however,  that  in  1900,  when  the  plaintiff  was  upward  of  81  years  of  age, 
she  caused  to  be  filed  in  the  bureau  of  vital  statistics  a  certificate  stating 
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that  "J^hn  Piatt"  was  the  father  of  her  child.  It  also  appears  that 
when  the  plaintiflF  made  some  of  the  payments  the  defendant  Elias  con- 
sulted some  one  who  was  in  an  adjoining  or  near  by  room.  If  these 
payments  were  voluntary,  why  was  the  presence  or  nearness  of  her 
lawyer  necessary  ? 

Upon  an  application  of  the  character  embraced  within  the  scope  of 
this  motion,  it  is  the  duty  of  the  court  to  weigh  the  proof  offered  by  the 
respective  parties,  and  in  so  doing  to  consider  the  facts  and  circum- 
stances, and  thus  seek  to  ascertain  the  probable  truth.  This  I  have 
done,  and  my  conclusion  is  that  the  plaintiff  has,  by  a  fair  preponder- 
ance of  proof,  shown  his  right  to  the  relief  he  arics  pending  the  action. 
In  connection  with  this  I  have  given  careful  consideration  to  the  testi- 
mony given  by  the  plaintiff  before  the  magistrate  upon  the  examination 
before  him  in  respect  to  the  criminal  charge  of  extortion  brought  against 
the  defendant  Elias  upon  the  complaint  of  the  plaintiff.  The  testimony 
related  particularly  to  only  one  item  of  the  money  claimed  to  have  been 
extorted,  namely,  the  item  of  $7,500  paid  to  her  by  the  plaintiff  in  May, 
1904.  I  am  satisfied  that,  although  this  testimony  may  not  have  been 
sufficient,  standing  alone,  to  establish  the  fact  that  the  defendant  Elias 
had  committed  the  crime  of  extortion,  it  would  be  sufficient  in  this 
action,  when  considered  with  other  proof,  to  require  the  submission  of 
the  issues  to  the  court  or  jury  for  determination.  The  plaintiff  would 
not  be  bound  in  this  action  to  establish  his  cause  of  action  under  the 
somewhat  limited  and  strict  rules  of  evidence  which  are  applicable  to 
proof  of  the  criminal  charge  of  extortion  in  the  trial  before  a  magistrate. 
He  will  be  required  to  prove  his  cause  of  action  by  a  fair  preponderance 
of  evidence  and  no  more.  This  rule  is  well  stated  by  the  Court  of 
Appeals  in  New  York  &  Brooklyn  Ferry  Co.  v.  Moore,  18  Abb.  N.  C 
106,  where  Earl,  J.,  says: 

**There  Is  no  rule  of  law  which  requires  the  plaintiff  in  a  dvil  action,  when 
a  judgment  against  the  defendant  may  establish  his  guilt  of  a  crime,  to  proTe 
bis  ease  with  the  same  certainty  which  is  required  in  criminal  prosecntioiiB. 
Nothing  more  is  required  in  such  cases  than  a  just  preponderance  of  evideoce, 
always  giving  the  defendant  the  benefit  of  the  presumption  of  innocence. 
Where  a  judgment  for  the  plaintiff  involves  crime  or  moral  turpitude  on  the 
part  of  the  defendant,  the  court  should  always  require  satisfactory  proof; 
and,  when  that  has  been  given,  judgment  should  follow,  regardless  of  con- 
sequences. In  no  other  way  can  the  law  be  properly  administered  and  pri- 
vate rights  eflPectually  protected." 

The  motion  will  be  granted,  but,  as  in  my  judgment  the  interests 
of  justice  require  that  pending  the  action  the  defendant  Elias  should  be 
allowed  sufficient  means  for  her  reasonable  and  comfortable  support, 
the  order  to  be  entered  upon  the  decision  of  this  motion  may  provide 
that  out  of  the  property  which  may  come  into  the  hands  of  the  receiver 
to  be  appointed  should  be  paid  to  her  on  the  first  of  each  month  the  sum 
of  $-— — ,  and  permitting  her  to  occupy,  free  of  rent,  the  premises 

and  all  the  household  furniture  therein.     Her  necessary  wearing 

apparel  should  be  entirely  excepted  from  the  operation  and  effect  of  the 
receivership  and  injunction. 

Ordered  accordingly. 
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(44  Mlsa  Rep.  40&)i 

MEYER  T.  HALBERSTADT. 

(Supreme  Court,  Special  Term,  New  York  County.    July,  1904.) 

1.  Bxecution—Levy  on  Wages. 

The  amendment  to  Code  Civ.  Proc.  §  1891,  authorizing  execution  against 
wages  in  favor  of  certain  classes  of  Judgment  creditors  to  re6ch  a  per- 
centage of  such  wages  where  they  exceed  $20  a  week,  applies  to  a  Judg- 
ment rendered  before  the  act  took  effect  September  1,  1903. 

Action  by  Diedrich  A.  Meyer  against  Albert  G.  Halberstadt.  Judg- 
ment for  plaintiff.  Motion  for  judgment  debtor  to  set  aside  order  di- 
recting that  execution  issue  against  his  wages.    Motion  denied. 

Gustav  J.  Voss,  for  plaintiff. 
Charles  W.  Culver,  for  defendant 

BLANCHARD,  J.  The  judgment  upon  which  the  execution  was 
issued  was  recovered  January  14, 1903.  The  judgment  debtor  contends 
that,  as  the  amendment  to  the  Code  authorizing  the  execution  against 
his  wages  did  not  take  effect  until  September  1,  1903,  it  does  not  apply 
to  the  judgment  recovered  against  him.  I  do  not  think  this  contention 
should  be  sustained.  Prima  facie  the  wages  of  a  judgment  debtor 
would  be  liable  to  levy  under  an  execution.  Dains  v.  Prosser,  32 
Barb.  290.  This  amendment  to  section  1391  of  the  Code  of  Civil  Pro- 
cedure provides  a  mode  of  legal  procedure  by  which  a  judgment  may 
be  collected  out  of  wages  of  the  judgment  debtor  by  special  form  of  exe- 
cution, and  limits  the  scope  of  the  remedy  of  the  judgment  creditor 
through  that  process.  The  statute  does  not  take  away  nor  impair  any 
vested  right  of  the  judgment  debtor.  The  operation  of  the  statute 
should,  therefore,  not  be  confined  merely  to  judgments  recovered  after 
it  took  effect.  People  ex  rel.  Collins  v.  Spicer,  99  N.  Y.  225,  1  N.  E. 
680 ;  Matter  of  Davis,  149  N.  Y.  639,  44  N.  E.  185 ;  Kelly  v.  Brownlow, 
54  N.  Y.  Super.  Ct  129.  It  may  also  be  observed  that  the  language 
of  the  statute  itself  would  seem  to  indicate  that  it  was  the  legislative 
intent  that  it  should  apply  to  judgments  thereof  ore  recovered.  The 
words  of  the  statute  are  "where  a  judgment  has  been  recovered." 

Motion  denied,  with  $10  costs. 


(44  Misc.  Rep.  41&) 

GADSKI-TAUSCHBR  v.  GRAFF. 

(Supreme  CJourt,  Special  Term,  New  York  County.    July,  1904.) 

1.  Attachment—Dissolution— Poundage   dux    Shebiff— Liabiijtt   or   At- 
torney. 

Defendant  procured  an  attachment  on  a  counterclaim  against  plaintiff's 
property,  and  the  sheriff  levied  on  a  debt  due  plaintiff.  The  debtor  gave 
a  certificate  of  the  Indebtedness,  and  the  attachment  was  subsequently 
vacated  for  insufficiency  of  the  papers  on  which  It  was  granted.  Held, 
that  the  attorney  was  personally  liable  to  the  sheriff  for  his  poundage 
as  fixed  by  the  county  law  (Laws  1892,  p.  868,  a  418). 

Action  by  Johanna  Gadski-Tauscher  against  Clarence  L.  Graff. 
Motion  by  sheriff  for  an  order  to  tax  his  poundage  and  directing  pay- 
ment thereof  by  defendant's  attorney.     Motion  granted. 
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Tames  W.  Gerard,  for  the  motion, 
Walter  M.  Rosebault,  opposed, 

GIEGERICH,  J.  This  motion  is  made  on  the  following  state  of 
facts :  On  March  4, 1904,  the  sheriff  received  a  warrant  of  attachment 
directing  him  to  attach  so  much  of  the  property  of  the  plaintiff  within 
this  county  as  would  satisfy  the  defendant's  counterclaim  of  $2,650. 
On  the  same  day  the  attachment  was  levied  upon  a  debt  or  demand  of 
$3,500  then  due  to  the  plaintiff  from  Schultz  &  Ruckgaber,  of  this  dty, 
and  the  sheriff,  on  the  9th  of  March,  1904,  received  from  that  firm  a 
certificate  showing  an  indebtedness  to  the  plaintiff  by  the  firm  of 
$3,500,  Thereafter  the  plaintiff  moved  to  vacate  the  attachment  upon 
the  ground  that  the  papers  upon  which  it  was  granted  were  insufficient 
in  law,  and  such  proceedings  were  had  thereon  that  on  the  25th  of 
April,  1904,  an  order  was  made  and  entered  vacating  said  attachment 
upon  that  ground,  and  the  same  was  served  on  the  sheriff  on  the  1st 
day  of  June,  and  the  property  attached  was  released  pursuant  to  its 
requirements.  Thereupon  the  sheriff  presented  his  bill  for  his  fees 
and  charges,  amounting  to  $91.25,  to  the  defendant's  attorney,  who 
obtained  the  warrant,  but  he  has  refused  to  pay  the  same,  and  still  re- 
fuses to  do  so,  maintaining  that  he  is  not  liable  for  the  same,  and  that 
there  is  no  proof  that  any  property  was  actually  levied  upon  under  the 
attachment.  He  docs  not,  however,  deny  that  the  firm  on  whom  the 
attachment  was  served  gave  the  certificate  required  by  section  650  of 
the  Code  of  Civil  Procedure,  and  thereafter  they  would  have  been 
estopped  from  denying  that  they  held  that  sum  for  the  plaintifiF,  unless 
excusable  error  was  made  in  giving  the  certificate,  which  does  not  appear 
in  this  case.  The  poundage  claimed  by  the  sheriff  of  $91.25  is  entirely 
correct  under  the  rates  fixed  by  chapter  418,  p.  868,  of  the  Laws  of 
1892.  Both  by  section  709  of  the  Code  of  Civil  Procedure  and  chapter 
418,  p.  868,  of  the  Laws  of  1892,  relating  to  the  fees  of  the  sheriff  of 
New  York  county,  this  poundage  is  taxable  and  payable  at  this  time, 
and  is  to  be  collected  either  from  the  attached  property,  or,  that  failing, 
from  the  person  whose  property  is  attached,  or  from  the  person  at 
whose  instance  the  process  was  issued  by  the  sheriff.  It  has  been  re- 
peatedly held  that  such  fees  cannot  be  collected  from  the  party  against 
whom  the  attachment  issued  where  it  was  subsequently  vacated  and  an- 
nulled. O'Brien  v.  National  Conduit  &  Cable  Co.,  43  Misc.  Rep.  327, 
87  N.  Y.  Supp.  131 ;  Bowe  v.  United  States  Reflector  Co.,  36  Hun,  407; 
Lawlor  v.  Magnolia  Metal  Co.,  2  App.  Div.  552,  38  N.  Y.  Supp.  36. 
In  Plummer  v.  International  Power  Co.,  88  App.  Div.  455,  85  N.  Y. 
Supp.  108,  the  learned  judge  delivering  the  opinion  of  the  court  said: 

"When  the  attachment  Is  vacated  or  discharged  hy  order  of  the  court,  and 
the  serTlce  of  the  sheriff  has  heen  fully  performed  and  ended,  and  the  whole 
process  has  performed  Its  office,  the  statute  gives  the  right  to  poundage,  ir- 
respectlTe  of  other  conditions,  and  then  the  jurisdiction  of  the  court  attaches 
to  require  the  party  liable  for  the  poundage  to  pay  the  same  to  the  sherUL" 

It  is  true  that  in  Treadwell  &  Co.  v.  Mead  Mfg.  Co.,  76  App.  Div. 
478,  78  N.  Y.  Supp.  283,  the  Appellate  Division  held  that  there  was  no 
authority  in  the  court,  after  the  discharge  of  a  levy  under  an  attachment, 
to  order  either  party  to  the  action  to  pay  the  sheriflTs  poundage,  but 
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that  was  decided  in  an  action  which  had  been  settled  between  the  parties, 
and  an  order  of  discontinuance  entered,  and  the  only  question  presented 
on  the  appeal  was  whether,  under  such  circumstances,  authority  existed 
to  order  the  payment  of  the  sheriff's  poundage.  As  was  pointed  out 
by  the  Appellate  Division  of  th^  Second  Department  in  Esselstyn  v. 
Union  Surety  &  Guaranty  Co.,  82  App.  Div.  474,  478,  81  N.  Y.  Supp. 
532,  that  case  did  not  relate  to  one  where  the  attachment  had  been  va- 
cated, set  aside,  or  discharged  by  order  of  th^  court,  and  affirmed  an 
order  taxing  the  sheriff's  poundage,  and  requiring  the  defendant  to  pay 
it ;  and  this  has  been  followed  in  this  department  by  Mr.  Justice  Leven- 
tritt  in  McKenzie  v.  Industrial  Federation  of  America,  N.  Y.  Law  J. 
Dec.  22,  1903.  In  Commercial  Wood  &  Cement  Co.  v.  Northampton 
Portland  Cement  Co.  the  sheriff  of  New  York  county  made  a  motion  to 
compel  the  plaintiff  to  pay  his  bill,  and  the  point  was  there  taken  that, 
to  compel  the  plaintiff  on  a  motion  under  the  statute  under  considera- 
tion to  pay  the  sheriff's  bill  was  depriving  him  of  property  without  due 
process  of  law;  but  the  justice  granted  the  motion  without  writing  any 
opinion,  and  ordered  the  plaintiff  to  pay  the  bill.  From  this  there  was 
an  appeal  to  the  Appellate  Division  of  the  First  Department,  but  the 
court,  on  February  19,  1904,  affirmed  the  order,  without  opinion.  91 
App.  Div.  614,  86  N.  Y.  Supp.  1132.  See,  also,  Amato.  v.  Jacobus, 
58  Fed.  856,  7  C.  C.  A.  645. 

The  only  question  remaininjB^  is  whether  the  attorney  issuing  the  pro- 
cess is  liable  for  these  fees.  This  was  decided  in  the  affirmative  as  early 
as  Adams  v.  Hopkins,  5  Johns.  262,  254,  where  the  court  said : 

**l  think  also  that  the  sheriff  has  a  right  to  look  to  the  attorney  for  this 
poundage.  He  Is  his  immediate  employer.  The  attorney  cannot  be  consid- 
ered as  acting  In  the  character  of  a  known  agent,  so  as  to  charge  the  sheriff 
with  giving  credit  to  the  principal.  The  sheriff  has  no  discretionary  power 
left  him  whether  to  perform  the  service  or  not  He  Is  bound  to  execute  every 
legal  process  delivered  to  him  before  be  can  demand  his  fees.  All  reasonable 
security  ought,  therefore,  to  be  extended  to  him,  to  Insure  a  compensation 
for  his  services.  He  cannot  be  presumed  to  be  acquainted  with  the  residence 
or  responsibility  of  parties.  Very  different  Is  the  situation  of  the  attorney. 
He  Is  not  bound  to  undertake  any  suit,  nor  Incur  any  responsibility,  without 
a  reasonable  Indemnity,  If  suspicions  of  his  employer." 

This  case  has  been  frequently  followed,  and  in  Campbell  v.  Cothran, 
66  N.  Y.  279,  was  established  as  the  law  of  this  state  on  this  question, 
where  the  court  said  (page  280): 

'^his  question  [whether  the  sheriff  could  collect  from  the  attorney]  was 
decided  by  the  Supreme  Court  In  1810  In  the  case  of  Adams  v.  Hopkins,  5 
Johns.  262.  •  •  •  This  decision  has  been  followed  In  subsequent  cases. 
Onsterhout  v.  Day,  9  Johns.  114;  Trustees  of  Watertown  v.  Cowen,  5  Paige, 
510 ;  Camp  v.  Garr,  6  Wend.  635.  It  may  well  be  doubted  whether  the  rule 
laid  down  In  Adams  v.  Hopkins  can  be  maintained  upon  principle,  or  is  con? 
slstent  with  the  general  current  of  Judicial  authorl^  elsewhere.  Judson  v. 
Gray,  11  N.  Y.  408.  But  It  has  been  for  more  than  sixty  years  the  law  of 
this  state.  No  practical  injustice  results  from  enforcing  it,  as  attorneys  act 
in  view  of  the  liability  they  Incur  In  issuing  executions,  and  it  ought  not  now 
to  be  disturbed." 

The  motion  should  therefore  be  granted,  and  an  order  made  taxing 
the  sheriflf's  bill  at  $91.25,  and  directing  the  defendant's  attorney  to  pay 
the  same  to  the  sheriff  within  such  time  as  shall  be  specified  in  the  or- 
der, which  may  be  presented  on  two  days'  notice.    No  costs. 

Ordered  accordingly. 
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(44  MlBC.  Rep.  860.) 

GAHILL  V.  HOGAN,  Mayor,  etc.,  et  aL 

(Supreme  Court, '  Special  Term,  Albany  County.    July,  1904.) 

1,  Constitutional  Law— SPECiAii  Act— Title. 

Laws  1904,  p.  1493,  c.  629,  is  entiUed  "An  act  to  amend  chapter  389  of 
the  Laws  of  1903,"  relating  to  the  government  of  the  city  of  Troy,  and 
creating  a  municipal  improvement  commission,  enlarging  its  powers,  and 
providing  for  additions  to  Prospect  Park  and  to  the  waterworks  of  the 
city,  and  authorizing  the  issuing  of  bonds  for  such  improvements.  Held, 
that  the  provisions  of  the  second  portion  of  the  act  constitute  specifica- 
tions of  the  particulars  in  which  the  prior  act  is  amended,  and  limit  the 
extent  to  which  the  body  of  the  amendment  may  amend  the  prior  act; 
and  where,  in  addition  to  such  matters,  it  is  provided  for  a  change  in 
the  personnel  of  the  commission,  which  purpose  was  not  set  forth  in  the 
title  of  the  amending  act,  so  much  of  it  as  makes  such  change  is  in  vlo- 
<lation  of  Const,  art.  3,  §  16,  providing  that  the  subject  of  a  local  bill 
must  be  expressed  in  its  title. 

2.  Municipal  Cobpobations— Bond  Issue. 

Laws  1904,  p.  1493,  c.  629,  authorizing  the  city  of  Troy  to  issue  bonds 
for  a  municipal  Improvement,  running  more  than  20  years,  which,  when 
taken  with  outstanding  bonds,  will  exceed  30  per  cent  of  the  assessed 
valuation  of  the  city,  and  not  requiring  the  city  to  establish  a  sinking 
fund  to  redeem  the  bonds  at  maturity,  in  so  far  as  it  authorizes  sucb 
issue,  is  void,  as  in  violation  of  Const  art  8,  8  10,  limiting  the  indebted- 
ness of  cities. 

Action  by  John  F.  CahiU  against  Joseph  F.  Hogan,  mayor  of  the 
city  of  Troy,  and  others.     Motion  for  temporary  injunction.     Granted. 

This  action  has  been  commenced  by  a  citizen  and  taxpayer  of  the  city  of 
Troy,  asking  that  chapter  629,  p.  1493,  of  the  Laws  of  1904,  be  declared  to  be 
unconstitutional  and  void,  and  asking  an  Injunction  restraining  the  so-called 
"Municipal  Improvement  Commission  In  the  City  of  Troy"  from  doing  a 
variety  of  acts  specified  in  such  complaint,  and  restraining  and  enjoining 
the  mayor  and  corporation  counsel  of  the  city  of  Troy  from  acting  as  mem- 
bers of  such  municipal  Improvement  commission.  Chapter  576,  p.  1331,  of 
the  Laws  of  1893,  being  an  act  entitled  "An  act  relative  to  the  waterworks  de- 
partment of  the  city  of  Troy  and  to  provide  for  an  Increased  supply  of  water 
in  the  said  city,"  provided  a  detailed  plan  for  the  construction  and  main- 
tenance of  waterworks  in  that  city,  and  authorized  the  borrowing  and  ex- 
penditure of  money  to  carry  out  the  purposes  of  the  act  By  chapter  370,  p. 
873,  of  the  Laws  of  1900,  the  former  act  was  amended,  and  provided  that  the 
powers  and  duties  theretofore  conferred  upon  the  water  commissioners  should 
thereafter  be  performed  and  discharged  by  the  commissioner  of  public  works 
of  the  city  of  Troy.  Chapter  389,  p.  891,  of  the  Laws  of  1903,  entitled  **Jin 
act  in  relation  to  the  city  of  Troy,  the  government  of  said  dty,  and  to  create 
a  municipal  Improvements  commission,  and  to  define  Its  powers  and  duties/* 
provided  as  follows:  "Section  1.  There  shall  be  a  commission  In  the  city 
of  Troy,  to  be  known  as  a  municipal  Improvements  commission,  to  be  com- 
posed of  the  comptroller,  president  of  the  common  council  and  commissioner 
of  public  works  of  said  city."  It  gives  such  commissioners  power  and  control 
over  the  construction  and  maintenance  of  the  said  waterworks,  of  the  parks, 
and  of  the  streets  passing  through  or  intersecting  said  parks,  authorized  them 
to  perform  all  the  duties  and  exercise  the  same  powers  that  were  theretofore 
giveu  to  and  imposed  upon  the  commissioner  of  public  works  of  the  city  of 
Troy.  It  is  also  provided  that  they  should  have  the  power  and  duties  de- 
volved upon  a  board  of  commissioners  for  the  selection  and  purchase  of  a  site 
for  a  public  driveway  as  provided  by  an  act  of  the  Legislature  known  as 
"chapter  315,  p.  873,  of  the  Laws  of  1902,"  entitled  "An  act  to  lay  out,  estab- 
lish and  regulate  a  public  driveway  in  the  city  of  Troy."  The  act  In  ques- 
tion here— chapter  629,  p.  1493,  of  the  Laws  of  1904— is  entitled  "An  act  tc 
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amend  chapter  three  hundred  and  elgbty-nlne  of  the  Laws  of  nineteen  hun- 
dred and  three,  entitled  *An  act  In  relation  to  the  city  of  Troy,  the  government 
of  said  city,  and  to  create  a  municipal  Improvements  commission,  and  to  de- 
fine Its  powers  and  duties,'  and  to  enlarge  the  powers  and  duties  of  said  com- 
mission and  to  provide  for  additions  and  Improvements  to  Prospect  Park  and 
to  the  waterworks  of  the  city  of  Troy  under  the  supervision  of  said  com- 
mission and  to  authorize  the  issuing  of  bonds  for  such  additions  and  im- 
provements and  to  amend  section  twenty-four  of  chapter  five  hundred  and 
seventy-six  of  the  Laws  of  eighteen  hundred  and  ninety-three,  entitled  'An 
act  relative  to  the  waterworks  department  of  the  city  of  Troy  and  to  provide 
for  an  increased  supply  of  water  in  the  said  city,'  as  amended  by  chapter 
three  hundred  and  seventy  of  the  Laws  of  nineteen  hundred,  relative  to  the 
issue  of  bonds  for  the  extension  of  the  waterworks  and  an  Increased  supply 
of  water  for  the  city  of  Troy."  The  first  section  of  this  act  amended  section 
1  of  chapter  889,  p.  891,  of  the  Laws  of  1903,  by  adding  the  mayor  and  cor- 
poration counsel  of  the  dty  to  the  municipal  improvement  commission. 

James  C.  Fursman  (Edgar  L.  Fursman,  of  counsel),  for  the  motion. 
George  C.  Lecomte  Qohn  T,  Norton,  of  counsel),  opposed. 

HERRICK,  J.  The  statute  in  question  is  asserted  by  the  plaintiff 
to  be  in  violation  of  section  16  of  article  3  of  the  state  Constitution. 
That  section  reads  as  follows: 

"No  private  or  local  bill  which  may  be  passed  by  the  Legislature,  shall 
embrace  more  than  one  subject,  and  that  shall  be  expressed  in  the  title." 

It  is  unnecessary  to  discuss  the  question  as  to  whether  chapter  629,  p. 
1493,  Laws  of  1904,  is  a  local  bill.  It  will,  I  think,  be  conceded  to  be 
such.  Does  it  embrace  more  than  one  subject,  and  is  that  subject 
sufficiently  expressed  in  the  title?  Its  title  may  be  divided  into  three 
parts,  as  follows :    First. 

"An  act  to  amend  chapter  three  hundred  and  eighty-nine  of  the  Laws  of 
nineteen  hundred  and  three,  and  entitled  *An  act  in  relation  to  the  city  of 
Troy,  the  government  of  said  city,  and  to  create  a  municipal  Improvements 
commission  and  to  define  Its  powers  and  duties.' " 

The  second  part  is  a  specification  of  the  manner  in  which  the  act  is 
to  be  amended,  and  reads  as  follows : 

*'And  to  enlarge  the  powers  and  duties  of  said  commission  and  to  provide 
for  additions  and  improvements  to  Prospect  Park  and  to  the  waterworks  of 
the  city  of  Troy  under  the  supervision  of  said  commission  and  to  authorize 
the  Issuing  of  bonds  for  such  additions  and  improvements." 

The  third  is  a  statement  that  still  another  act  is  to  be  amended,  and  is 
as  follows: 

"And  to  amend  section  twenty-four  of  chapter  five  hundred  and  seventy-six 
of  the  Laws  of  eighteen  hundred  and  ninety-three,  entitled  'An  act  relative  to 
the  waterworks  department  of  the  city  of  Troy  and  to  provide  for  an  in- 
creased supply  of  water  in  said  city,'  as  amended  by  chapter  three  hundred 
and  seventy  of  the  Laws  of  nineteen  hundred,  relative  to  the  issue  of  bonds 
for  the  extension  of  the  waterworks  and  an  increased  supply  of  water  for 
the  city  of  Troy." 

If  the  matters  set  forth  in  the  second  and  third  parts  of  the  title  are 
germane  to  the  principal  matter — ^that  is,  an  amendment  to  chapter  389, 
p.  891,  Laws  1903 — then  they  are  specifications  of  the  particulars  in 
which  it  was  proposed  to  amend  that  chapter.  If  they  are  not  germane 
to  such  matter,  but  something  in  addition  to  amending  the  chapter 
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named,  then  the  title  embraces  more  than  one  subject,  and  the  act  would 
be  void  for  that  reason.  An  examination  of  chapter  389  shows  that  the 
matters  set  forth  in  the  second  and  third  parts  of  the  title  as  above  set 
forth  are  germane  to  an  amendment  to  such  chapter,  and  it  therefore 
seems  clear  to  me  that  they  are  specifications  of  the  particulars  in  which 
it  was  proposed  it  should  be  amended.  By  thus  specifying  the  partic- 
ulars in  which  it  was  proposed  to  amend  the  former  statute,  a  limitation 
was  placed  upon  the  extent  to  which  the  body  of  the  act  of  1904  might 
amend  such  statute.  The  several  sections  of  the  act  provide  for  just 
those  things  specified  in  the  second  and  third  parts  of  the  title  of  the 
act,  as  I  have  above  divided  such  title,  and  no  more,  with  the  exception 
hereinafter  referred  to ;  that  is  to  say,  the  act  enlarges  the  powers  and 
duties  of  the  commission ;  it  provides  for  additions  and  improvements  to 
Prospect  Park  and  to  the  waterworks  of  the  city  of  Troy  under  the  su- 
pervision of  said  commission;  it  authorizes  the  issuing  of  bonds  for 
such  additions  and  improvements ;  and  it  amends  section  24  of  chapter 
676,  p.  1346,  of  the  Laws  of  1893,  as  amended  by  chapter  370,  p.  873, 
of  the  Laws  of  1900.  But,  in  addition  to  the  matters  thus  specifically 
set  forth  in  the  title  of  the  act,  the  body  of  the  act  changes  the  composi- 
tion of  the  municipal  improvement  commission  by  adding  thereto  the 
mayor  and  corporation  counsel.  Assuming,  but  not  deciding,  that  the 
different  matters  referred  to  in  the  act  under  consideration  are  all  em- 
braced in  one  subject,  to  wit,  the  government  of  the  city  of  Troy,  yet 
the  provisions  of  the  act  were  not  sufficiently  expressed  in  the  title, 
because  by  expressing  specifically  in  what  respects  it  proposed  to  change 
and  add  to  existing  laws,  the  Legislature  precluded  itself  from  going 
further,  and  by  such  specification  excluded  the  assumption  that  the  body 
of  the  act  would  contain  anything  else.  This  construction  is  sustained 
by  the  case  of  People  ex  rel.  Corscadden  v.  Howe,  177  N.  Y.  499,  69 
N.  E.  1114.  The  statute  under  consideration  there  was  chapter  127, 
p.  387,  of  the  Laws  of  1902.  It  was  entitled  "An  act  to  amend  chap- 
ter two  hundred  and  sixty-one  of  the  Laws  of  eighteen  hundred  and 
eighty-five,  entitled  'An  act  in  relation  to  the  management  of  the  Albany 
Penitentiary,  relative  to  the  salary  of  the  keeper  of  said  penitentiary.'  * 
The  body  of  the  act  amended  section  4  of  the  original  act  of  1885  (liiws 
1885,  p.  467,  c.  261)  in  several  particulars.  It  provided  that  the  salary 
of  the  superintendent  should  be  fixed  by  the  commission,  instead  of  being 
established  at  the  rate  of  $3,000  a  year.  It  also  authorized  the  commis- 
sioners, whenever  in  their  discretion  it  seemed  to  be  for  the  best  interests 
of  the  county  of  Albany,  to  dispense  with  the  services  of  the  superin- 
tendent, and  to  place  the  penitentiary  in  the  custody  and  care  of  the 
sheriff,  and,  if  deemed  advisable,  to  close  and  discontinue  the  same, 
and  sell  the  lands  and  buildings.  Assuming  to  act  under  the  authority 
granted  by  this  statute,  the  commissioners  notified  Mr.  Corscadden, 
who  was  superintendent,  that  they  would  place  the  penitentiary  in  the 
hands  of  the  sheriff  of  Albany  county,  and  would  remove  the  relator 
from  his  office  as  superintendent.  Thereupon  Mr.  Corscadden  brought 
an  action  to  restrain  the  commissioners  from  removing  him  from  his 
office  and  from  transferring  the  penitentiary  to  the  sherifiF,  alleging 
in  his  complaint,  among  other  things,  that  the  statute  under  which  they 
claimed  to  act  was  unconstitutional,  in  that  it  violated  section  16  of 
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article  3  of  the  Constitution;   and  in  passing  upon  that  question  the 
court  said : 

"The  difficulty  with  the  statute  la,  not  that  It  embraces  more  than  one  sub- 
ject but  that  that  subject  Is  not  sufficiently  expressed  In  the  title.  The  whole 
matter  of  the  regulation,  custody,  and  disposition  of  the  penitentiary,  the 
number  and  grades,  the  appointment,  terms,  tenure,  and  salaries  of  its  offi- 
cers, might  properly  constitute  but  a  single  statute.  But  the  divisibility  of 
subjects  Is  very  much  akin  to  the  dlylslblllty  of  matter,  and  most  subjects 
include  things  which  may  be  treated  as  mere  details  of  the  greater  subjects, 
or  as  Independent  subjects  In  themselves.  The  object  of  the  constitutional 
requirement  was  to  *advlse  the  public  In  general  and  members  of  the  Legis- 
lature In  particular  by  the  title  of  the  bill  what  Interests  are  likely  to  be 
affected  by  Its  becoming  law.'  People  ex  rel.  Burroughs  v.  Brlnkerhoff,  68 
N.  T.  259.  Therefore  it  is  very  apparent  that  the  title  of  a  bill  may  be  so 
limited  as  to  exclude  provisions  which  unquestionably  could  fairly  be  enacted 
in  a  single  statute  with  a  more  comprehensive  title.  In  the  title  of  the  stat- 
ute before  us  it  is  stated  that  the  purport  of  the  act  is  not  merely  to  amend 
'An  act  in  relation  to  the  management  of  the  Albany  Penitentiary,'  but  to 
amend  it  only  in  one  particular  and  on  one  subject — ^the  salary  of  the  keeper 
of  the  penitentiary.  To  our  minds,  such  a  title  not  only  falls  to  advise  the 
public  and  the  L^slature  that  any  other  details  of  the  penitentiary  man- 
agement than  the  salary  of  the  keeper  are  affected  by  the  bill,  but  is  sub- 
stantially a  proclamation  to  the  contrary.  ♦  •  •  In  the  present  case  we 
think  that  the  title  of  the  bill,  instead  of  apprising  the  public  that  It  was 
intended  to  bestow  powers  upon  the  commissioners  to  discontinue  the  peni- 
tentiary, or  turn  it  over  to  the  sheriff,  tended  to  avert  attention  from  the 
subject" 

See,  also,  Matter  of  City  of  Rochester  v.  Bloss,  77  App.  Div.  28, 
79  N.  Y.  Supp.  236,  affirmed  173  N.  Y.  G46,  66  N.  E.  1105. 

That,  as  a  matter  of  fact,  the  legislators  and  the  people  of  Troy,  in 
this  particular  case,  had  knowledge  of  that  portion  of  the  act  which 
was  not  specified  in  the  title,  makes  no  difference  in  determining  the 
sufficiency  of  the  title.  The  question  in  these  cases  always  is,  was  the 
title  sufficient  to  give  notice  of  the  intended  legislation  ?  and  that  must 
always  be  determined  solely  by  an  inspection  of  the  act  itself,  not  by 
an  investigation  any  time  the  sufficiency  of  the  title  of  a  bill  is  in  ques- 
tion, as  to  whether,  as  a  matter  of  fact,  the  legislators  and  the  people 
of  the  locality  affected  by  it  had  knowledge  of  the  contents  of  the  bill. 
I  conclude,  therefore,  that  that  portion  of  chapter  629,  p.  1493,  of  the 
Laws  of  1904,  making  the  mayor  and  corporation  counsel  of  the  city 
of  Troy  members  of  the  municipal  improvements  commission  of  that 
city,  is  void,  the  purpose  to  do  so  not  being  expressed  in  the  title  to  the 
act. 

The  act  is  also  challenged  as  being  in  violation  of  section  10  of  arti- 
cle 8  of  the  Constitution.  It  is  contended  that  the  provisions  of  the  act 
in  relation  to  borrowing  money  and  issuing  bonds  therefor  is  in  viola- 
tion of  the  portions  of  that  section  reading  as  follows : 

"No  county  or  city  shall  be  allowed  to  become  Indebted  for  any  purpose  or 
in  any  manner  to  an  amount  which,  including  existing  Indebtedness,  shall 
exceed  ten  per  centum  of  the  assessed  valuation  of  the  real  estate  of  such 
county  or  city  subject  to  taxation,  as  it  appeared  by  the  assessment  rolls  of 
said  comity  or  city  on  the  last  assessment  for  state  or  county  taxes  prior  to 
the  incurring  of  such  Indebtedness.  ♦  ♦  •  Nor  shall  this  section  be  con- 
strued to  prevent  the  issue  of  bonds  to  provide  for  the  supply  of  water ;  but 
the  terms  of  the  bonds  issued  to  provide  the  supply  of  water  shall  not  exceed 
twenty  years,  and  a  sinking  fund  shall  be  created  on  the  issuing  of  the  aaid 
80  N.Y.S.— 65 
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bonds  for  their  redemption,  by  raising  annually  a  snm  which  will  produce  an 
amount  equal  to  the  sum  of  the  principal  and  interest  of  said  bonds  at  their 
maturity.  ♦  •  •  Bonds  Issued  to  provide  for  the  supply  of  water  •  •  • 
shall  be  included  in  ascertaining  the  power  of  the  city  to  become  otherwise 
Indebted." 

By  section  8  of  the  act  in  question  the  city  of  Troy  is  authorized  to 
borrow  the  sum  of  $160,000,  and  by  section  10  it  is  authorized  to  issue 
bonds  to  secure  the  repayment  of  such  money,  payable  in  not  less  than 
5  nor  more  than  40  years.  By  section  15  the  dty  of  Troy  is  empowered 
to  borrow  the  sum  of  $450,000,  and  to  issue  bonds  therefor,  payable 
in  not  less  than  10  nor  more  than  60  years.  By  section  16  the  city  of 
Troy  is  authorized  to  borrow  the  sum  of  $1,700,000,  and  to  issue  bonds 
therefor,  payable  in  not  less  than  10  nor  more  than  60  years.  No  sink- 
ing fund  is  provided  for  redeeming  such  bonds.  The  bonds  authorized 
to  be  issued  by  sections  15  and  16  are  for  moneys  to  be  used  in  extending 
and  increasing  the  water  supply  of  the  city  of  Troy,  and  the  contention 
is  that  they  are  in  violation  of  that  provision  of  the  section  above  cited 
which  provides  that  such  bonds  shall  not  be  issued  for  a  longer  period 
than  20  years,  and  that  a  sinking  fund  shall  be  provided  for  their  re- 
demption at  maturity.  My  own  impression  is  that  the  20-year  limita- 
tion in  the  Constitution  applies  to  all  bonds  issued  to  provide  a  supply 
of  water  for  a  city,  but  that  opinion  is  in  apparent  conflict  with  the  opin- 
ion of  the  court  in  the  case  of  Sweet  v.  City  of  Syracuse,  129  N.  Y. 
316,  27  N.  E.  1081,  29  N.  E.  289.  Since  that  decision  the  Constitution 
has  been  amended,  and,  whether  the  provision  requiring  the  terms  of 
such  bonds  not  to  exceed  20  years  applies  to  all  water  bonds  or  not,  it 
seems  to  me  perfectly  clear  that  it  applies  to  a  proposed  issue  of  bonds 
that  will,  when  added  to  the  existing  indebtedness,  cause  such  indebted- 
ness to  exceed  10  per  cent,  of  the  assessed  valuation  of  the  real  estate 
of  the  city  or  county.  City  of  Rochester  v.  Quintard,  136  N.  Y.  221- 
226,  32  N.  E.  760. 

As  we  have  seen  from  the  section  of  the  Constitution  above  quoted, 
bonds  already  issued  to  provide  for  a  supply  of  water  must  be  included 
in  ascertaining  the  power  of  the  city  to  become  otherwise  indebted.  It 
appears  that  the  bonded  indebtedness  of  the  city  of  Troy  on  the  31st 
of  December,  1903,  was  $3,217,587.63,  and  that  such  indebtedness  at 
the  date  of  the  hearing  upon  this  matter  was  $3,084,316.03,  and  that 
the  assessed  valuation  of  the  real  estate  in  the  city  of  Troy  subject  to 
taxation,  as  it  appeared  upon  the  assessment  rolls  of  the  last  assessment 
for  state  and  county  taxes  prior  to  the  passage  of  the  act  in  question, 
was  the  sum  of  $50,989,946.  As  before  stated,  this  act  authorizes  the 
borrowing  of  money  and  the  issuing  of  bonds  in  payment  therefor  to  the 
aggregate  amount  of  $2,300,000,  which  would  increase  the  indebtedness 
of  the  city  of  Troy  to  more  than  10  per  cent,  of  the  assessed  valuation  of 
its  real  estate.  It  is  argued,  however,  that  it  is  not  compulsory  upon 
the  city  of  Troy  to  borrow  and  issue  bonds  for  that  amount  of  money ; 
that  it  may  borrow  much  less ;  that  it  is  not  compulsory  to  issue  its 
bonds  for  more  than  20  years ;  that  the  act  permits  it  to  issue  the  bonds 
for  a  less  period  of  time.  While  that  is  true,  still  the  fact  is  that  the 
act  authorizes  the  city  of  Troy  to  borrow  $2,300,000,  and  to  issue  bonds 
therefor,  payable  in  more  than  20  years.  The  validity  of  a  law  is  to  be 
tested  by  what  may,  by  its  authority,  be  done.     Stuart  v.  Palmer,  74 
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N.  Y.  183,  30  Am.  Rep.  289 ;  Oilman  v.  Tucker,  128  N.  Y.  190,  28  N. 
E.  1040, 13  U  R.  A.  304,  26  Am.  St.  Rep.  464;  Colon  v.  Lisk,  163  N.  Y. 
188,  47  N.  E.  302,  60  Am.  St  Rep.  609.  The  validity  of  a  statute  must 
be  determined  by  the  nature,  character,  and  scope  of  the  powers  at- 
tempted to  be  conferred,  although  they  may  not  have  been  actually 
exercised.  People  ex  rel.  Balcom  v.  Mosher,  163  N.  Y.  32^2,  67  N. 
E.  88,  79  Am.  St.  Rep.  662.  Neither  can  the  different  sections  of  the 
act  authorizing  the  issuing  of  bonds  be  considered  separately,  and  be 
held  valid  severally,  because  the  bonds  authorized  to  be  issued  by  each 
section  would  not  increase  the  debt  limit  to  more  than  10  per  cent 
Nor  can  one  section  be  held  valid  and  another  invalid  because  the  issue 
of  the  bonds  authorized  by  the  one  would  not  increase  the  debt  above 
the  permitted  amount,  while,  if  there  was  added  to  such  issue  of  bonds 
the  amount  authorized  by  the  other  section  or  sections,  the  total  amount 
would  exceed  the  constitutional  limit.  The  authority  to  create  the 
indebtedness  must  be  considered  as  a  whole,  the  different  sections  by 
which  it  is  authorized  read  together  as  an  entirety.  The  different  sec- 
tions must  stand  or  fall  together.  So  read  and  considered,  the  several 
sections  of  the  act  authorizing  the  city  of  Troy  to  borrow  money  to  the 
amount  of  $2,300,000,  and  to  issue  bonds  therefor  extending  over  a 
period  of  more  than  20  years,  and  providing  no  sinking  fund  for  their 
redemption,  are,  for  the  reasons  above  stated,  repugnant  to  the  Consti- 
tution, and  void. 

The  constitutionality  oi  the  act  is  challenged  in  other  particulars,  but, 
in  view  of  the  conclusions  at  which  I  have  arrived  upon  the  questions 
already  considered,  it  seems  to  me  unnecessary  to  discuss  the  other 
alleg^ed  defects  in  the  act. 

roT  the  reasons  above  given,  let  an  injunction  issue  pending  the  trial 
of  the  action,  restraining  the  mayor  and  corporation  counsel  of  the  city 
of  Troy  from  acting  as  members  of  the  municipal  improvement  com- 
mission, and  restraining  said  commission  from  borrowing  money  or 
issuing  bonds  pursuant  to  the  provisions  of  chapter  629,  p.  1493,  of 
the  Laws  of  1904. 

Ordered  accordingly. 


GROGAN  V.  BROOKLYN  HEIGHTS  R.  CO. 

(Sapreme  CJourt,  Appellate  Division,  Second  Department.    October  14,  1904.) 

1.  Gabbibbs—Injuby  to  Passengeb— Negligence— Juby  Question. 

lu  an  action  against  a  carrier  for  injuries  to  a  passenger,  wliere  it  ap- 
peared that  defendant  exercised  complete  control  over  the  platform  from 
which  a  passenger  entered  its  car  through  a  window  thereof,  thereby  in- 
flicting Injuries  on  plaintiff,  by  kicking  him  in  the  face,  when  no  reason 
appeared  why  the  defendant  could  not  have  compelled  its  passengers, 
who  had  congregated  on  the  platform  with  the  purpose  of  taking  passage 
on  the  train  in  which  plaintiff  sat,  to  enter  the  cars  through  the  doors, 
the  question  of  defendant's  negligence  was  for  the  jury. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Stephen  H.  Grogan  against  the  Brooklyn  Heights  Rail- 
road Company,  Judgment  for  defendant,  and  plaintiff  appeals.  Re- 
versed. 


Digitized  by 


Google 


1028  89  NEW  YORK  SUPPLEMENT  (Sup.  Ct, 

and  123  New  York  State  Reporter 

Argued  before  HIRSCHBERG,  P.  L,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

Sanders  Shanks,  for  appellant 
I.  R,  Oeland,  for  respondent 

HOOKER,  J.  While  riding  as  a  passenger  on  one  of  the  defend- 
ant's elevated  trains,  the  plaintiff  was  injured  by  being  kicked  by  one 
of  the  passengers,  who  entered  the  car  through  the  window  near  which 
the  plaintiff  was  sitting.  This  passenger,  in  his  effort  in  that  manner 
to  gain  access  to  .the  car,  struck  the  plaiptiff  on  the  nose  with  his  heel, 
inflicting  the  injuries  for  which  this  action  was  brought  The  daim 
of  negligence  was  that  the  defendant  permitted  and  allowed  passengers 
to  enter  trains  at  this  station  through  the  windows.  Evidence  appears 
in  the  record  tending  to  show  that  the  practice  had  been  permitted  by 
the  defendant  for  a  considerable  period  of  time.  At  the  close  of  the 
plaintiff's  case,  the  defendant  moved  for  a  nonsuit,  which  was  granted, 
and  the  plaintiff  appealed. 

In  Lehr  v.  Steinway  &  Hunters*  Point  R.  R.  Co.,  118  N.  Y.  556, 
661,  23  N.  E.  889,  890,  it  is  said  that: 

"The  exposure  of  a  passenger  to  a  danger  which  the  exercise  of  reasonable 
foresight  would  hare  anticipated  and  due  care  avoided  is  negligence  on  the 
part  of  a  carrier." 

In  Dawson  v.  New  York  &  Brooklyn  Bridge,  31  App.  Div.  537,  539, 
52  N.  Y.  Supp.  133,  134,  Mr.  Justice  Bartlett  deduces  the  rule  in  this 
language : 

"Common  carriers,  engaged  In  the  transportation  of  large  numbers  of  per- 
sons from  stations  at  which  such  carriers  control  the  admission  of  iMisaen- 
gers  to  the  vehicles  of  conveyance,  are  bound  to  exercise  reasonable  care  so 
to  regulate  the  movements  and  disposition  of  those  whom  they  thus  under- 
take to  transport  as  to  preserve  the  safety  of  all," 

— ^and  cites  the  following  cases  as  establishing  that  doctrine :  Graham 
V.  Manhattan  Railway  Co.,  149  N.  Y.  336,  43  N.  E-  917;  Tonkins  v. 
New  York  Ferry  Co.,  47  Hun,  562,  affirmed  113  N.  Y.  653,  21  N.  E. 
414;  Merwin  v.  Manhattan  Railway  Co.,  48  Hun,  608,  1  N.  Y.  Supp. 
267,  affirmed  113  N.  Y.  659,  21  N.  E.  415 ;  McGearty  v.  Manhattan 
Railway  Co.,  15  App.  Div.  2,  43  N.  Y.  Supp.  1086. 

In  the  Dawson  Case  the  defendant  exercised  complete  control  over 
the  avenues  of  access  to  the  train  which  plaintiff  entered,  and  it  was 
within  the  defendant's  power  to  limit  the  number  of  passengers  who 
should  be  upon  the  station  platform.  Owing  to  the  excessive  crowd- 
ing upon  the  car  platform,  the  plaintiff  there  was  forced  over  the 
opening  between  the  bumpers  of  the  two  cars,  and  partly  fell  therein, 
his  foot  being  crushed  as  the  train  started,  and  before  he  could  extri- 
cate it.  It  was  there  held  that  the  question  was  presented  for  the  jury 
whether,  by  the  exercise  of  a  reasonable  degree  of  foresight,  the  de- 
fendant could  not  have  anticipated  the  danger  likely  to  arise  from  such 
overcrowding,  and  have  exercised  such  care  as  would  have  prevented 
the  plaintiff's  injuries. 

In  the  case  at  bar  the  defendant  exercised  complete  and  exclusive  con- 
trol over  the  platform  from  which  the  passenger  who  inflicted  the  in- 
jury complained  of  obtained  access  to  the  train,  and  no  reason  is 
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suggested  why  the  defendant  could  not  have  compelled  its  passengers, 
who  had  congregated  upon  that  platform  with  the  purpose  of  taking 
passage  upon  the  train  in  which  plaintiff  sat,  to  enter  the  cars  through 
the  doors.  We  think  that  it  can  hardly  be  denied  that  a  reasonable 
degree  of  foresight  on  the  defendant's  part  would  have  indicated  to  it 
the  likelihood  of  injuries  to  passengers  arising  from  such  an  awkward 
and  difficult  manner  of  ingress,  and  that  the  record  presented  for  the 
jury  a  question  of  fact  whether  it  should  not  have  anticipated  the  dan- 
ger by  tiie  exercise  of  reasonable  foresight,  and  have  exercised  such 
care  for  the  safety  of  the  passengers  already  in  the  train  as  to  prevent 
others  from  crowding  in  upon  them  in  such  an  unusual  manner.  See, 
also,  Dittmar  v.  Brooklyn  Heights  R.  R.  Co.,  91  App.  Div.  378,  86  N. 
Y.  Supp.  878 ;  Viemeister  v.  Brooklyn  Heights  R.  R.  Co.,  91  App.  Div. 
510,  87  N.  Y.  Supp.  162 ;  Cattano  v.  Metropolitan  Street  Ry.  Co.,  173 
N.  Y.  666,  66  N.  E.  563 ;  Graham  v.  Manhattan  R.  Co.,  149  N.  Y. 
336,  43  N.  E.  917. 

These  views  lead  to  the  conclusion  that  the  judgment  should  be  re- 
versed, and  a  new  trial  granted. 

Judgment  reveraed,  and  new  trial  granted;   costs  to  abide  tbe  event    All 
concur. 


BERMEL  V.  HARNI3CHFEOEB. 
(Supreme  Court,  Appellate  Division,  Second  Department    October  14,  1904.) 

1.  Action-Oral  Pleading— Construction— Tobt. 

Wbere  plaintiff,  under  oral  pleadings,  complained  of  tbe  defendant  "for 
damages  of  property,"  and  in  tbe  bill  of  particulars  pl^ntiff  made  claim 
for  damages  in  a  certain  sum  on  account  of  tbe  destruction  and  witb- 
boldlng  of  a  set  of  plans,  drawings,  etc.,  tbe  action  was  in  tort 

2.  Election  of  Remedies— Recovery  in  Assumpsit— Action  in  Tort. 

Thougb  a  party  baving  a  cause  of  action  ex  delicto  may  waive  tbe 
tort  and  sue  in  assumpsit,  yet  wbere  be  elects  to  sue  in  tort,  be  cannot 
recover  in  assumpsit 

Appeal  from  Municipal  Court,  Borough  of  Queens,  Second  District 

Action  by  Joseph  Bermel  against  Wilhelmine  Hamischfeger.  Judg- 
ment for  plaintiflF,  and  defendant  appeals.     Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD,  JENKS,  and  HOOKER,  JJ. 

John  E.  Roeser,  for  appellant. 

George  L.  Glaser,  for  respondent 

WOODWARD,  J.  The  pleadings  were  oral,  but  the  return  recites 
that  the  plaintiff  "complained  of  the  defendant  for  damages  of  prop- 
erty," and  the  bill  of  particulars  reads:  "The  plaintiff  makes  claim 
for  damages  in  the  sum  of  $150,  on  account  of  the  destruction  and 
withholding  of  a  set  of  plans,  drawings,  etc.,  representing  a  mau- 
soleum," etc.  This  is  clearly  a  statement  of  a  cause  of  action  in  tort. 
When  the  action  is  ex  delicto,  the  plaintiff  may  waive  the  tort  and  sue 
in  assumpsit  (Slade  v.  Montgomery,  63  App.  Div.  343,  346,  65  N.  Y. 
Supp.  709,  citing  Rothschild  v.  Mack,  116  N.  Y.  1,  21  N.  E.  726) ;  but 
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the  plaintiflF  who  has  elected  to  sue  in  tort  cannot  recover  in  assump- 
sit. "The  principle  still  remains  that  the  judgment  to  be  rendered  by 
any  court  must  be  secundum  allegata  et  probata."  Neudecker  v.  KoU- 
berg,  81  N.  Y.  296,  301. 

The  plaintiff  clearly  elected  to  sue  in  tort,  but  the  recovery  was  upon 
the  ground  of  an  implied  contract.  His  counsel  says:  "The  court, 
exercising  its  discretion,  evidently  considering  a  quantum  meruit,  al- 
lowed a  total  damage  of  ($100)  one  hundred  dollars."  Counsel  for 
defendant  pointed  out  the  error  in  his  -motion  to  dismiss  the  complaint 
at  the  close  of  the  plaintiff's  case,  and  again  at  the  dose  of  the  entire 
case,  and  duly  excepted  to  the  denial  of  his  motioa. 

The  judgment  should  be  reversed. 

Judgment  of  the  Municipal  Court  reversed,  and  new  trial  ordered;  costs 
to  abide  the  event    All  concur. 


POWERS  v.  OWEGO  BRIDGE  CO. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    October  18,  1901) 

1.  Negligence— Injury  to  Child— Tbespassebs. 

A  lessee  of  a  lot«  on  which  he  piles  lumber,  is  not  liable  for  injury  tc 
a  child,  caused  in  trying  to  climb  on  it  or  by  his  trying  to  get  off  it 
quickly,  however  It  was  piled,  it  not  being  dangerous  to  those  not  inter- 
fering with  it  and  children,  instead  of  being  invited  to  the  place,  having 
been  repeatedly  driven  away. 

Appeal  from  Trial  Term,  Oneida  County. 

Action  by  Dew^  Powers,  by  Charlotte  Powers,  his  guardian  ad 
litem,  against  the  Owego  Bridge  Company.  From  a  judgment  for  a 
new  trial  on  the  minutes,  defendant  appeals.     Reversed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS. 
HISCOCK,  and  STOVER,  JJ. 

F.  W.  Clifford,  for  appellant. 
John  E.  Mason,  for  respondent 

STOVER,  J.  The  defendant  entered  into  a  contract  with  the  city  of 
Rome  to  build  a  bridge  over  the  Mohawk  where  Dominick  street  crosses 
the  river.  Defendant  rented  a  vacant  lot  adjoining  the  street  on  the 
bank  of  the  river,  and  on  this  lot  stored  lumber  and  other  materials 
to  be  used  in  the  construction  of  the  bridge.  The  lot  had  been  used  as 
a  dumping  ground,  and  there  was  evidence  that  persons  had  been  in  the 
habit  of  crossing  it.  As  one  witness  says,  "It  was  a  short  cut  from 
Dominick  to  Garden  street"  After  defendant  took  possession  of  the 
lot,  it  piled  materials  across  the  path  and  at  other  places  on  the  lot 
It  appears  that  children  had  played  upon  the  lot,  but  had  been  repeatedly 
driven  off  by  the  employes  of  the  defendant  At  the  time  of  the  acci- 
dent there  were  several  piles  of  lumber  upon  the  premises,  ranging  from 
three  to  five  feet  in  height.  The  pile  of  lumber  at  which  the  accident 
happened  was  of  timbers  4x4  and  14  or  16  feet  long,  the  pile  being  4 
feet  wide  and  about  3>4  feet  high.    The  plaintiflf  and  several  children 

1[  1.  See  Negligence,  vol.  87,  Cent  Di^.  8  55. 
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older  than  he  (he  being  about  six  years  old)  were  playing  about  or  on 
the  lumber  pile.  Plaintiff's  version  of  the  accident  is  that  the  boys 
were  playing  about  the  pile,  and  plaintiff,  in  trying  to  climb  upon  the 
pile,  pulled  several  of  the  pieces  of  timber  upon  him.  The  defendant's 
witness  says  that  the  boys  jumped  from  the  pile,  and  plaintiff  fell 
off,  and  the  lumber  on  top  of  him.  Defendant's  witnesses  say  but  three 
sticks  of  timber  were  displaced,  and  the  plaintiff  not  giving  any  num- 
ber. Plaintiff  claims  that  the  defendant  was  negligent  in  carelessly 
piling  the  lumber;  that  it  should  have  been  carefully  piled,  and  had 
some  cross-pieces  to  bind  it  firmly. 

The  judgment  should  be  reversed.  Defendant  owed  no  duty  to  the 
plaintiff,  beyond  that  it  owed  to  other  strangers.  It  had  the  right  to 
use  the  premises  in  the  usual  manner  in  the  prosecution  of  its  business, 
and  was  not  bound  to  anticipate  that  a  trespasser  would  interfere  with 
its  property.  There  can  be  no  doubt  that  the  accident  was  caused  either 
by  the  act  of  the  plaintiff  in  trying  to  climb  upon  the  pile  or  by  his 
companions  and  himself  in  trying  to  get  off  the  pile  quickly.  In  either 
case  the  defendant  was  not  to  blame.  Defendant  piled  its  lumber 
upon  the  premises  for  the  purpose  of  having  it  convenient  for  present 
use.  It  was  not  bound  to  pile  it  in  any  particular  way.  So  long  as  it 
was  not  dangerous  to  those  who  did  not  interfere  with  it,  the  defendant 
was  not  negligent  The  situation  was  open  and  apparent.  It  cannot 
be  said  that  a  pile  of  lumber  away  from  a  public  place — that  is,  a  place 
where  the  public  has  a  right  to  be— is  dangerous  to  the  public ;  and  who- 
ever goes  upon  the  premises  and  interferes  with  it  cannot  complain  if 
injury  results.  This  case  is  quite  distinguishable  from  those  where 
lumber  or  building  material  has  been  insecurely  piled  upon  the  street, 
so  as  to  menace  the  safety  of  those  passing,  and  from  those  wherein 
dangerous  structures  have  been  maintained  upon  premises  to  which  the 
public  has  been  invited;  but  it  is  within  the  principle  of  Walsh  v. 
Fitchburg  R.  R.  Co.,  146  N.  Y.  301,  39  N.  E.  1068,  27  L.  R.  A.  724, 
45  Am.  St  Rep.  616.  The  lumber  was  piled  in  the  usual  way,  and, 
if  it  had  not  been  piled  at  all,  the  defendant  could  not  have  been  held 
responsible  for  an  injury  to  a  trespasser.  We  think  the  plaintiff  failed 
to  show  any  negligence  on  the  part  of  the  defendant,  and  for  that  reason 
the  judgment  must  be  reversed. 

Judgment  and  order  reversed,  and  new  trial  granted,  with  costs  to 
the  appellant  to  abide  the  event.  All  concur,  except  WILLIAMS,  J., 
not  voting. 


RUHIi  v.  HEINTZB. 

(Supreme  Ck>urt,  Appellate  Division,  Second  Department    October  14,  1904.) 

1.  Husband  and  Win&— Duty  of  Husband  to  Support  Wife, 

Tbe  common-law  duty  of  a  husband  to  support  his  family  has  not  been 
changed  by  the  legislation  relating  to  married  women,  and  the  liability 
for  necessaries  furnished  to  the  family  of  a  married  man  is  presump- 
tively the  husband's,  unless  the  wife,  by  an  express  agreement,  charges 
herself  personally  with  the  same. 

f  1.  See  Husband  and  Wife,  yoL  26,  Cent  Dig.  §§  121,  122,  181. 
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2.  Sahb. 

A  contract  for  board  and  lodging  made  by  a  married  woman  presump- 
tlvely  creates  a  liability  against  the  husband;  and  the  boarding  hooae 
ke^er,  in  order  to  bind  the  wife,  has  the  burden  of  proring  that  she  in 
express  terms  undertook  to  pay  therefor. 

8.  Same. 

On  the  issue  whether  a  married  woman  was  liable  for  board  and  lodg- 
ing furnished  her,  evidence  held  to  fail  to  show  that  she  made  an  ex- 
press agreement  to  pay  therefor  relieving  her  from  any  liability. 

4.  Same— Promise  by  Wife— Consideration. 

A  promise  by  a  married  woman  to  pay  for  board  and  lodging  furnished 
her  under  contract  with  her  husband  is  without  consideratioii. 

5.  Same— Validity— Statute  op  Frauds. 

'  A  parol  promise  by  a  married  woman  to  pay  for  board  and  lodging  fur- 
nished her  under  a  contract  with  her  husband  is  a  promise  to  pay  fmr  the 
debt  of  another,  and  is  void  under  the  statute  of  frauds. 

6L  Witnesses— Impeachment. 

A  party  making  the  adverse  party  his  own  witness  is  not  bound  by  the 
testimony,  but  may  introduce  evidence  to  establlah  a  fact  contrary  to 
that  testified  to  by  the  adverse  party. 

Hirschberg,  P.  J.,  dissenting. 

Appeal  from  Municipal  Court  of  New  York. 

Action  by  Jennie  Ruhl  against  Carl  Heintze.  From  a  judgment  for 
defendant,  plaintiff  appeals.    Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT.  WOOD- 
WARD,  JENKS,  and  HOOKER,  JJ. 

Arthur  P.  Hilton,  for  appellant 
Frederick  Klein,  for  respondent, 

WOODWARD,  J.  The  plaintiff  brings  this  action  to  recover  cer- 
tain trunks  containing  her  personal  wardrobe,  or  their  value,  such 
trunks  being  retained  by  the  defendant,  a  boarding  house  keeper,  who 
claims  a  lien  upon  the  same  for  the  amount  of  a  board  bill  aggregating 
something  over  $150.  The  answer  alleges  that  the  defendant,  between 
the  11th  day  of  May,  1903,  and  the  6th  day  of  July,  1903,  furnished 
to  the  plaintiff  and  to  Jacob  Ruhl,  her  hustend,  at  the  request  of  the 
plaintiff  and  her  said  husband,  accommodation,  board  and  lodging  for 
herself,  the  plaintiff's  said  husband,  and  the  plaintiff's  daughter,  the 
agreed  price  of  which  was  $200.  Upon  the  trial  the  learned  court  l>elow 
dismissed  the  complaint,  and  ^ve  judgment  for  the  defendant  for  the 
amount  of  the  counterclaim.    The  plaintiff  appeals. 

The  plaintiff  was  called  as  a  witness  in  her  own  behalf,  and  testified 
to  facts  sufficient  to  establish  her  right  to  the  return  of  the  trunks,  and 
upon  cross-examination  the  defendant  made  her  his  witness  to  estab- 
lish the  alleged  contract  for  board,  lodging,  etc  She  testified,  in  sub- 
stance, that  her  husband,  Jacob  Ruhl,  visited  Mrs.  Heintze,  defendant's 
wife,  and  engaged  rooms  and  board,  getting  an  option  upon  the  rooms 
until  Saturday  evening  at  9  o'clock ;  that  on  the  Saturday  evening  in 
question  tlie  plaintiff,  accompanied  by  her  husband  and  daughter,  visit- 
ed the  premises,  and  on  going  to  the  door  were  told  by  Mrs.  Heintze 
that  the  time  had  expired,  and  that  the  rooms  had  been  rented;  that 
Mrs.  Heintze,  however,  insisted  on  showing  the  rooms,  and  that  the 
entire  party  visited  them ;  that  during  the  entire  visit  plaintiff's  hus- 
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band  conversed  with  Mrs.  Heintze  in  German,  which  the  plaintiff  could 
not  understand,  and  that  she  knew  absolutely  nothing  of  what  arrange- 
ments were  being  made  in  reference  to  the  price  until  after  they  had 
come  downstairs  and  had  gone  out  in  front  of  the  house,  when  plain- 
tiff's husband  told  her  he  had  engaged  the  apartments,  with  board  for 
the  three,  at  $25  per  week ;  that  during  the  time  the  plaintiff  was  in 
the  rooms  she  told  her  husband,  in  response  to  an  inquiry  from  him, 
that  she  would  come  to  the  apartments  one  week  from  the  following 
Monday,  it  appearing  from  the  subsequent  testimony  that  the  plaintiff 
had  been  temporarily  living  apart  from  her  husband,  who  was  ad- 
dicted to  periodical  drunkenness,  and  that  the  conversation  between 
husband  and  wife  related  to  the  question  of  whether  she  would  return 
and  live  with  him  in  these  particular  apartments;  that  she  did  take 
up  her  residence  in  such  apartments  at  the  time  indicated,  she  and  her 
daughter  taking  possession  with  their  trunks  one  week  before  the 
husband ;  that  she  did  not  at  that  time,  or  at  any  subsequent  time,  agree 
to  pay  the  board  and  rent ;  that  she  handed  the  checks  with  which  the 
board  was  paid  to  Mrs.  Heintze,  and  that  these  checks  were  made  to 
her  order  by  the  company  which  employed  her  husband,  it  being  ex- 
plained that,  the  plaintiff's  husband  being  addicted  to  drink,  it  was  un- 
safe to  give  him  the  money,  his  brother,  August  Ruhl,  apparently  at- 
tending to  this  detail ;  and  the  latter  testified  (though  this  was  struck 
out  on  motion  of  the  defendant,  and  over  the  objection  of  the  plaintiff) 
that  these  checks  represented  Jacob  Ruhl's  earnings,  and  that  they  did 
not  belong  to  Mrs.  Ruhl;  that  she  did  not,  at  any  subsequent  time, 
promise,  in  consideration  of  being  permitted  to  remain  in  the  apart- 
ments, to  pay  all  of  the  board  then  due  and  such  as  should  subse- 
quently accrue;  and  generally  negatived  the  defendant's  theory  that 
the  plaintiff  had  contracted  to  pay  for  the  board  and  lodgings  of  the 
family.  In  this  she  was  fully  corroborated  by  her  daughter,  in  so  far 
as  the  original  interview  was  concerned,  she  insisting  that  the  entire 
conversation  relating  to  the  terms  of  the  contract  was  in  German,  which 
she  could  not  understand,  and  that  it  was  only  after  they  had  reached 
the  ground  in  front  of  the  house  that  her  father  told  them  the  rate 
which  had  been  agreed  upon. 

When  we  remember  that  the  common-law  duty  of  a  husband  to  sup- 
port his  family  has  not  been  changed  by  legislation  relating  to  married 
women,  and  that  liability  for  necessaries  furnished  to  the  family  of  a 
married  man  is  presumptively  and  primarily  upon  the  husband,  unless 
the  wife  by  express  agreement  charges  herself  personally  with  the 
same  (Grandy  v.  Hadcock,  85  App.  Div.  173,  174,  83  N.  Y.  Supp.  90, 
and  authorities  there  cited),  it  would  seem  that  the  defendant  had  failed 
to  establish  any  kind  of  liability  on  the  part  of  the  plaintiff.  The  pre- 
sumption that  the  contract  was  that  of  the  husband,  even  if  made  by  the 
wife,  for  board  and  lodging,  would  be  against  the  defendant.  Board 
and  lodging  are  necessaries,  and  where  the  defendant  had  notice  that 
the  plaintiff  had  a  husband  she  was  bound  to  assume  that  she  was  con- 
tracting with  him  for  the  support  of  his  family,  unless  the  plaintiff  un- 
dertook in  express  terms  to  assume  the  burden  which  the  law  casts  up- 
on the  husband.  It  appears  without  contradiction  that  plaintiff's  hus- 
band went  to  Mrs.  Heintze  before  the  visit  of  the  family  to  the  premises 
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on  Saturday  evening,  and  secured  an  option  upon  the  rooms.  This 
contract,  while  without  consideration,  was  with  Mrs.  Heintze,  acting 
as  agent  for  the  defendant.  It  was  notice  to  her  of  the  fact  that  she  was 
dealing  with  Mr.  Ruhl,  the  head  of  the  family ;  and  when  she  subse- 
quently permitted  the  family  to  occupy  the  rooms,  and  accepted  pay 
for  them,  she  consummated  the  contract  originally  made  with  Mr.  Ruhl, 
unless  Mrs.  Ruhl  positively  undertook  the  duty  of  paying  for  the  sup- 
port of  the  family.  It  appears  without  contradiction  that  she  had 
no  money  of  her  own,  and  that  she  had  no  resources  other  than  the 
money  furnished  her  by  her  husband  in  the  manner  which  was  explained 
in  the  evidence,  so  that  the  strong  inference  is  raised  that  she  never  un- 
dertook a  responsibility  which  she  had  no  means  of  carrying  out  But 
the  defendant  called  Mrs.  Heintze,  and  she  testified  that  when  the  plain- 
tiff and  her  husband  appeared  after  the  witness  had  given  the  option 
to  Mr.  Ruhl,  the  plaintiff,  her  husband  and  daughter  looked  over  the 
rooms,  and  that,  while  the  conversation  between  the  witness  and  Mr. 
Ruhl  was  carried  on  in  German,  that  "Mr.  Ruhl  explained  to  Mrs. 
Ruhl,  and  he  made  out  $25,  the  large  front  and  large  back  room,  with 
board  for  the  three ;  and  Mrs.  Ruhl  said,  'Now  I  take  the  rooms,  and 
we  will  be  here  Monday,  the  6th  of  October,'  and  she  came  Monday  the 
6th  of  October."  This  is  the  substance  of  her  testimony  on  which  it 
is  sought  to  establish  the  plaintiff's  liability  for  the  support  of  Jacob 
Ruhl's  family,  though  there  is  some  testimony  that  subsequently,  when 
the  witness  asked  Mrs.  Ruhl  to  pay  for  the  board  and  lodgpLng,  the 
plaintiff  promised  to  pay  all  that  was  due  and  all  that  was  subsequently 
to  become  due ;  but  this  is  denied,  and  we  are  persuaded  that  the  plain- 
tiff did  not  intend  to  enter  upon  any  agreement  to  answer  for  the  debts 
of  her  husband,  and,  if  she  did,  the  promise  was  without  consideration, 
and  was  void  under  the  statute  of  frauds,  as  it  was  not  in  writing, 
signed  by  the  party  to  be  charged.  Maxon  v.  Scott,  55  N.  Y.  M7, 
249. 

The  plaintiff  urges  on  this  appeal  that,  the  defendant  having  made  her 
his  own  witness,  he  is  bound  by  her  testimony,  under  the  rule  that  a 
party  may  not  impeach  his  own  witness.  But  there  is  a  difference  be- 
tween introducing  evidence  to  establish  a  particular  fact  contrary  to 
that  testified  to  by  a  party's  witness  and  evidence  introduced  to  impeach 
a  witness,  and  we  are  persuaded  that  under  the  law  the  defendant  had 
a  right  to  contradict  the  plaintiff  in  regard  to  tfie  material  facts  in  this 
case,  although  he  has  weakened  his  case  by  bringing  out  the  evidence 
of  the  plaintiff  under  his  assurance  that  she  was  worthy  of  belief.  See 
Greenleaf  on  Evidence,  §  443 ;  Hunter  v.  Wetsell,  84  N.  Y.  549,  556,  38 
Am.  Rep.  544,  and  authorities  there  cited ;  Becker  v.  Koch,  104  N.  Y. 
394,  401,  10  N.  E.  701,  58  Am.  Rep.  515,  and  authorities  there  cited. 
The  point,  is  not,  however,  very  material,  as  we  view  the  case,  for  we 
are  clearly  of  opinion  that  the  facts  testified  to  by  the  defendant's 
wife  do  not  show  any  contract  between  the  plaintiff  and  the  defendant 
by  which  the  former  undertakes  the  burden  of  supporting  the  family 
of  Jacob  Ruhl.  The  fair  inference  from  Mrs.  Heintze's  testimony, 
making  allowances  for  her  imperfect  understanding  of  the  English 
language,  is  that  Mr.  Ruhl  secured  an  option  for  these  rooms,  subject 
to  the  approval  of  his  wife,  whom  he  was  trying  to  induce  to  Uve  with 
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him;  that  he  subsequently  visited  the  premises  with  his  wife  and 
daughter,  and  that  his  wife,  after  looking  them  over,  agreed  to  come 
there  and  live ;  she  said  she  would  come  there  the  6th  of  October,  and 
she  did ;  but  there  was  no  meeting  of  the  minds  of  the  plaintiff  and  the 
defendant's  agent  upon  the  proposition  that  the  plaintiff  was  to  pay 
$26  per  week  for  that  which  it  was  her  husband's  duty  to  provide,  and 
without  an  express  agreement  to  that  effect  there  would  be  no  liability 
on  her  part.  Mrs.  Heintze's  evidence  does  not  contradict,  in  essential 
particulars,  the  evidence  of  Mrs.  Ruhl.  Mrs.  Heintze  does  not  say 
that  the  plaintiff  made  any  agreement  to  pay  for  the  rooms.  She  does 
not  say  that  Mrs.  Ruhl  understood  the  price  to  be  paid  for  tlie  same, 
although  this  might  be  inferred;  but  where  the  law  presumes  that  a 
contract  is  made  with  the  husband  for  his  family's  support,  the  character 
of  evidence  to  show  an  assumption  of  this  duty  by  the  wife  ought  to 
be  very  clear,  and  the  present  case  is  lacking  in  that  respect.  The  evi- 
dence of  Mrs.  Heintze,  in  view  of  her  interest  in  the  matter,  is  strongly 
corroborative  of  that  of  Mrs.  Ruhl,  and  it  fails,  in  our  judgment,  to 
show  a  contract  between  the  parties  now  before  this  court. 

It  is  impossible  to  read  this  record  fairly  and  to  fail  to  reach  the  con- 
clusion that  Mrs.  Ruhl  is  unfortunate  in  her  husband ;  that  the  latter 
made  a  contract  for  board  and  lodging,  and  provided  for  the  payment 
of  the  same  through  checks  from  his  employer  to  the  order  of  his 
wife,  because  of  his  drinking  habits ;  that  Mrs.  Ruhl  paid  these  checks 
over  to  Mrs.  Heintze;  and  that  the  latter  loaned  Mrs.  Ruhl  and  her 
husband  money  from  time  to  time ;  and  that  finally  Mr.  Ruhl  resumed 
his  drinking  to  such  an  extent  that  he  became  unable  to  provide  the 
checks,  and  that  Mrs.  Ruhl,  being  unable  to  supply  the  money,  left 
the  premises,  leaving  her  personal  effects,  which  the  defendant  is  now 
seeking  to  hold  under  a  contract  which  has  no  existence  in  fact,  but 
which  it  has  been  attempted  to  patch  together  since  it  was  discovered 
that  Mr.  Ruhl  is  an  irresponsible  drunlaird. 

The  judgment  appealed  from  should  be  reversed,  with  costs 

Judgment  of  Municipal  CJourt  reversed,  and  new  trial  ordered;  costs  to 
abide  the  event    All  concur,  except  HIRSCHBERO,  P.  J.,  who  dissents. 


(44  Misa  Rep.  394.) 

CITY  OF  ROCHESTER  v.  FARRAR. 

(Supreme  Court,  Special  Term,  Monroe  County.    June  14.  1904.) 

1.  Taxation— Assessment— Description  of  Propebty— Sufficiency. 

Under  a  city  charter  requiring  assessors  to  make  up  the  assessment 
from  the  last  adopted  map,  unless  otherwise  stated,  an  assessment  of  a 
strip  of  land  described  as  comprising  parts  of  10  lots  in  a  certain  tract, 
which,  as  shown  by  the  latest  map,  contains  no  10  lots  having  an  ag- 
gregate width  equal  to  that  of  the  strip  assessed,  is  Illegal,  there  being 
no  statement  that  the  assessors  proceeded  under  any  other  than  the 
latest  map. 

2.  Saub— -NEcsssrrr  of  Description. 

An  accurate  description  of  the  land  assessed  is  essential  to  the  Talidity 
of  the  assessment,  and  without  certainty  in  that  respect  no  foundation  Is 
laid  for  bringing  an  action  to  enforce  the  collection  of  the  tax. 
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3.  Same— Vaudatiok  of  A8se8smbi«t. 

Laws  1903,  p.  1187,  c.  622,  S  1,  providing  that  all  taxes  theretofore 
assessed  In  the  city  of  Rochester  are  thereby  validated  and  rendered 
binding,  notwithstanding  any  irregularity,  omission,  or  error  in  any  of 
the  proceedings  relating  to  the  same,  or  in  the  making,  levying,  and  as- 
sessment of  the  same,  does  not  validate  an  assessment  which  was  wholly 
void  for  failure  to  sufficiently  describe  the  land. 

4.  Sake— FoBECLOsuBS  Sale. 

A  sale  under  a  judgment  foreclosing  a  tax  lien  cannot  convey  title  to 
a  different  tract  of  land  than  that  described  in  the  assessment  roll 

5.  Sake— Void  Judgment— Oollatebal  Attack. 

A  void  Judgment  foreclosing  a  tax  lien  need  not  be  appealed  from,  but 
it  may  be  resisted,  and  its  invalidity  asserted,  at  all  times. 

Q.  SAME^— Fobeclosxtbe. 

Where  property  is  entered  on  the  assessment  roll  under  an  erroneous 
description,  the  owner  could  not  ascertain  from  the  tax  roll  that  his 
property  was  assessed,  and  hence,  even  if  he  examined  the  tax  roll,  be 
was  entitled  to  defend  an  action  to  foreclose  the  tax  lien  on  the  ground 
that  his  land  had  not  been  taxed. 

Action  by  the  city  of  Rochester  against  Raleigh  Farrar.  Complaint 
dismissed. 

William  A.  Sutherland,  for  plaintiff. 
Quincy  Van  Voorhis,  for  defendant. 

DAVY,  J.  This  action  is  brought  to  foreclose  a  tax  lien.  The 
principal  question  in  dispute  is  whether  the  strip  of  land  assessed  is 
sufficiently  described  on  the  assessment  roll  to  identify  and  indicate  that 
it  is  the  defendant  Farrar's  property.  He  contends  that  the  land  which 
was  intended  to  be  assessed  to  Selye,  his  grantor,  was  not  described  on 
the  assessment  roll ;  therefore  this  action  cannot  be  maintained. 

It  is  conceded  that  the  following  is  an  exact  copy  of  the  assessment 
as  appears  upon  the  assessment  roll  each  year : 

"Name  of  person  assessed De  V.  W.  Selye 

-Lot  No 1,2,  3,  4,  5.  6,  7,8,  9,  10 

"What  Tract  or  Subdivision Lake  View  Park  Tract 

"What  part  of  lot S.  Pta. 

"Width    front    33 

"Width  rear   33 

"Depth    1331 

"Name  of  street   blank.*' 

The  Lake  View  Park  tract  contains  about  60  acres,  and  is  bounded 
east  by  Lake  avenue,  on  the  west  by  Dewey  avenue,  and  on  the  soutii  by 
a  line  parallel  with  the  60  feet  north  from  the  north  line  of  Driving 
Park  avenue.  Pierpont  avenue  runs  north  and  south  through  the  tract. 
The  assessment  roll  calls  for  a  strip  of  land  33  feet  front  and  rear  off 
of  a  tier  of  10  lots  of  the  aggregate  width  of  1,331  feet.  It  appears 
from  the  evidence  that  there  are  no  10  lots  in  the  south  part  of  the 
tract  with  an  aggregate  width  of  more  than  500  feet.  In  fact  there 
are  no  lots  in  the  tract  that  answer  the  description  in  the  assessment  roll. 
It  is  urged  by  the  learned  counsel  for  the  plaintiff  that  a  map  of  this 
tract  was  made  in  1850,  which  shows  a  strip  33  feet  wide  extending 
along  the  south  side  of  the  tract,  with  10  large  lots,  ntunbered  from  1  to 

%  6.  See  Taxation,  vol.  45,  Cent  Dig.  §  720. 
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10,  flanking  it  on  the  north  side,  and  that  the  assessment  was  made  with 
reference  to  those  lots  upon  the  map.  It  will  be  seen  by  that  map  that 
Farrar's  property  is  no  part  of  the  10  lots,  nor  the  south  part  of  any 
10  lots  in  Lake  View  Park  tract  The  map  of  1850  was  superseded  by 
the  map  of  1884,  which  cuts  up  the  10  lots  into  92  lots  besides  a  street 
In  making  up  the  assessment  it  must  be  presumed  that  the  assessors 
made  it  with  reference  to  the  map  of  1884,  because  they  have  said  noth- 
ing about  any  other  map,  and  the  city  charter  (section  261)  requires 
them  to  make  it  from  the  last  adopted  map,  unless  otherwise  stated. 
The  assessors  doubtless  intended  to  assess  Farrar's  land,  but  they  have 
in  fact  assessed  land  which  he  does  not  own.  It  belonged  to  other 
parties,  and  was  illegally  and  improperly  assessed  to  him. 

The  levying  of  a  tax  upon  land  and  the  enforcement  of  the  levy  are 
proceedings  in  rem  against  the  land,  and  not  in  personam  against  the 
owner.  In  respect  to  the  collection  of  taxes  assessed  against  real  prop- 
erty an  accurate  description  and  location  of  the  land  assessed  is  es- 
sential to  the  validity  of  the  assessment,  and  without  certainty  in  that 
respect  no  foundation  is  laid  to  foreclose  a  tax  lien.  Tallman  v.  White, 
2  N.  Y.  66 ;  Zink  v.  McManus  et  al.,  121  N.  Y.  265,  24  N.  E.  467 ; 
Sharp  V.  Johnson,  4  Hill,  92,  40  Am.  Dec.  259.  The  assessment  is 
notice  to  the  owner  of  the  burden  cast  upon  his  lands,  and  limits  the 
title  of  the  purchaser  at  the  tax  sale  to  the  land  described  upon  the 
assessment  roll.  It  has  been  repeatedly  held  that  all  proceedings  for 
the  purpose  of  taxation  must  be  substantially,  if  not  strictly,  complied 
with.  Whatever  the  Legislature  has  specifically  directed  in  this  re- 
gret the  courts  cannot  disregard  and  hold  as  immaterial.  May  v. 
Traphagen,  139  N.  Y.  478,  34  N.  E.  1064;  Merritt  et  al.  v.  Village  of 
Portchester  et  al.,  71  N.  Y.  309,  27  Am.  Rep.  47 ;  Stebbins  et  al.  v. 
Kay  et  al.,  123  N.  Y.  31,  25  N.  E.  207;  Colman  v.  Sbattuck  et  al., 
62  N.  Y.  361 ;  Matter  of  N.  Y.  C.  &  H.  R.  R.  Co.,  70  N.  Y.  191 ;  Peo- 
ple V.  Hagadorn,  36  Hun,  610;  Dever  v.  Hagerty,  43  App.  Div. 
354,  60  N.  Y.  Supp.  181;  Oakley  v.  Healey,  38  Hun,  244;  Underbill 
V.  Keims,  64  App.  Div.  214,  66  N.  Y.  Supp.  573.  This  statutory  rule 
cannot  be  disregarded  without  encouraging  laxity  in  the  discharge  of 
official  duty  and  endangering  the  rights  of  the  taxpayer. 

Cooley,  in  his  work  on  Taxation  (3d  Ed.)  vol.  1,  p.  740,  says : 

"In  listing  the  land  It  must  be  described  with  particularity  sufficient  to 
afford  the  owner  the  means  of  Identification,  and  not  to  mislead  him.  The 
purposes  In  describing  the  land  are :  First,  that  the  owner  may  have  Informa- 
tion of  the  claim  made  upon  him  or  his  property ;  second,  that  the  public,  In 
case  the  tax  Is  not  paid,  may  be  notified  what  land  Is  to  be  offered  for  sale 
for  the  nonpayment ;  and,  third,  that  the  purchaser  may  be  enabled  to  obtain 
a  sufficient  conveyance.  The  evidence  of  Identity  Is  the  record  which  contains 
the  description ;  and  where  the  assessment  wholly  falls  to  lead  to  Identifica- 
tion, so  that  the  owner  can  tell  that  his  land  Is  taxed,  the  duty  of  payment 
cannot  be  enforced,  and  the  assessment  Is  void." 

It  was  remarked  by  Judge  O'Brien  in  Sanders  v.  Downs,  141  N.  Y. 
424,36  N.  E.  391,  that: 

"It  is  essential  to  the  validity  of  every  assessment  for  the  purposes  of  taxa- 
tion that  the  statute  under  the  authority  of  which  It  is  made  Is  complied 
with  In  every  substantial  particular.  The  only  warrant  for  the  Imposition 
of  a  tax  or  burdei^  upon  the  citizen  or  his  property  without  his  consent  must 
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be  found  In  some  positive  law,  and  It  cannot  be  enforced  unless  imposed  in 
the  manner  pointed  out  by  the  statute." 

In  Colman  v.  Shattuck,  supra,  Judge  Miller  said : 

"The  Intention  of  the  statute  was  that  the  assessment  should  contain  a  true 
designation  or  description  of  the  land,  so  that  the  purchasers  at  the  sale 
might  be  able  to  find  and  locate  the  same,  and  that  the  owner  might  know 
that  his  land  was  advertised." 

An  accurate  description,  therefore,  of  the  land  assessed,  is  essential 
to  the  validity  of  the  assessment,  and  without  certainty  in  that  respect 
no  foundation  is  laid  for  bringing  an  action  to  enforce  the  collection  of 
the  tax. 

It  is  urged  by  the  learned  counsel  for  the  plaintiff  that  the  defect  in 
the  description  of  the  property  was  cured  by  section  1,  c.  622,  p.  1187, 
of  the  Laws  of  1903,  which  provides  that : 

"AH  taxes  theretofore  spread  upon  the  assessmient  rolls  of  the  various 
wards  in  the  city  of  tlochester  are  hereby  validated,  and  rendered  legal  and 
binding  upon  the  persons  taxed  and  property  assessed,  notwithstanding  any 
Irregularity,  omission  or  error  in  any  of  the  proceedings  relating  to  the 
same,  or  in  the  making,  levying  and  assessment  of  the  same,  and  all  pro- 
ceedings for  the  collection  of  such  taxes  are  hereby  declared  valid  and  ef- 
fectual, notwithstanding  any  irregularity,  omission  or  error  in  any  of  such 
proceedings,  and  notwithstanding  the  omission  from  any  tax  warrant  of  the 
seal  of  the  city  of  Rochester." 

While  this  act  cures  irregularities  and  omissions  in  all  proceedings 
for  the  collection  of  taxes  in  the  city  of  Rochester,  it  does  not  cure 
defects  in  the  proceedings  where  the  assessment  is  void  for  want  of 
jurisdiction.  If  the  assessors  failed  to  comply  with  the  requirements 
of  the  statute  in  describing  the  property,  so  that  it  could  not  be  located, 
and  that  no  title  to  the  property  could  pass  to  the  purchaser  at  the  tax 
sale,  the  Legislature  could  not  validate  and  give  life  and  effect  to  a  vdd 
assessment.  The  Legislature  has  provided  in  the  charter  of  the  cit)- 
of  Rochester  that  in  case  of  error  in  the  description  of  lands  the  com- 
mon council  may  correct  such  irregularities,  and  cause  the  amount 
of  tax  imposed  to  be  reassessed  on  the  property.  But  in  this  case  the 
common  council  did  not  correct  the  imperfect  description  in  the  assess- 
ment roll  of  the  land  in  question  and  order  a  reassessment,  but  treated 
it  as  having  been  sufficiently  described.  The  act  comes  clearly  within 
the  rule  laid  down  by  the  Court  of  Appeals  in  Cromwell  v.  MacLean, 
123  N.  Y.  489,  25  N.  E.  934,  where  Judge  Peckham,  in  discussing  the 
question  of  a  tax  sale,  said : 

"Holding,  as  we  must,  that  no  title  or  interest  in  fact  passed  to  the  pur- 
chaser at  these  tax  sales,  and  that  the  original  owner  therefore  still  retained 
his  title,  the  elTect  of  the  act  in  question,  if  valid,  is  by  legislative  fiat  to 
transfer  the  title  of  the  property  of  Edward  C.  Wilson,  as  trustee,  to  the 
lessees  under  these  Invalid  leases  for  a  hundred  or  a  thousand  years,  as  the 
case  may  be.  Has  the  Ivegislature  of  this  state  the  rtebt  to  take  the  property 
of  A.  and  transfer  it  to  B.  under  the  guise  of  con^ming  sales  made  of  such 
land  in  invitum.  but  by  which  no  title  in  fact  or  in  law  passed  from"  the  owner 
to  the  purchaser?  The  statement  of  the  question  should  be  its  best  answer. 
Property  thus  taken  is  not  taken  by  due  process  of  law." 

It  may  be  asked,  what  difference  does  it  make  to  say  that  the  Leg- 
islature is  acting  only  in  a  way  of  validating  proceedings  to  collect  a 
tax,  which,  in  justice,  the  owner  of  the  land  ought  to  pay?    The  answer 
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is  that  the  proceedings  have  been  so  fatally  defective  that  no  title 
has  passed,  and  the  owner  has  title  to  his  property  the  same  as  if  no 
proceedings  had  been  taken.  Where  is  the  authority  in  such  case  for 
the  Legiskture  itself  to  transfer  the  title  of  his  property  to  some  one 
else?    It  was  held  in  Cromwell  v.  Maclrean,  supra,  that: 

'The  Legislature  undoubtedly  has  large  powers  in  the  way  of  curing  cer- 
tain defects  in  proceedings  to  tax  the  citizen.  If  the  thing  omitted,  and 
which  constitutes  the  defect,  be  of  such  a  nature  that  the  Legislature  might, 
by  prior  statute,  have  dispensed  with,  or  if  something  had  been  done,  or  done 
in  a  particular  way,  which  the  Legislature  might  have  made  immaterial,  the 
omission  or  irregular  act  may  be  cured  by  a  subsequent  statute/' 

But  where  the  assessment  is  void  for  want  of  jurisdiction  there  is 
no  power  on  the  part  of  the  Legislature  to  convey  the  title  of  a  man's 
property  from  him  to  another  by  the  mere  exercise  of  legislative  enact- 
ment. 

It  is  also  urged  that  on  account  of  nonpayment  of  the  county  taxes 
a  foreclosure  was  had,  which  resulted  in  a  deed  to  the  purchaser,  dated 
January  3, 1901,  which  cut  off  all  other  claims  excepting  that  of  the  city 
of  Rochester.  By  that  judgment  it  appears  that  the  land  was  described 
as  being  the  south  part  of  lots  1,  2,  3,  4,  5,  6,  7,  8,  9,  10,  in  said  tract. 
Then,  in  addition,  it  gives  the  boundaries  as  being  33  feet  on  Lake 
avenue;  running  thence  south  1,331  feet  along  the  south  tier  of  lot 
35  of  the  2,000-acre  tract,  being  the  south  line  of  Lake  Avenue  Park 
tract  on  the  west,  33  feet  in  length  by  the  north  and  south  street,  now 
called  'Tierpont  Avenue,"  and  width  by  a  line  drawn  from  Pierpont 
avenue  to  Lake  avenue  parallel  with  the  above-mentioned  south  bound- 
ary line  and  33  feet  northerly  therefrom.  This  description  does  not 
correspond  with  the  description  given  in  the  assessment  roll,  and  the 
county  treasurer  could  not  convey  by  foreclosure  sale  any  different 
piece  of  property.  The  foreclosure  could  not  cure  the  defect  by  sub- 
stituting a  new  and  different  description  of  the  land.  The  deed,  there- 
fore, conveyed  no  title  to  the  land  in  question.  A  sale  made,  when  no 
title  passes,  cannot  be  valid,  so  as  to  transfer  the  title  by  foreclosure 
proceedings,  and  the  owner  of  the  land  is  not  estopped  from  showing 
that  the  deed  is  invalid,  and  conveys  no  title. 

In  case  of  a  void  judgment  the  owner  of  the  land  is  not  bound  to 
appeal,  but  may  resist  it,  and  assert  its  invalidity  at  all  times.  This 
is  a  fundamental  right,  in  the  absence  of  jurisdiction,  for  the  reason 
that  a  judgment  or  other  adjudication  is  a  nullity.  Chase  et  al.  v. 
Chase,  95  N.  Y.  381. 

It  is  urged  that  Selye,  Farrar's  grantor,  was  not  misled  by  the  assess- 
ment, but  he  knew  that  the  tax  was  upon  his  property.  There  is  no 
proof  in  the  case  establishing  that  contention ;  but  we  will  assume  that 
Selye  examined  the  tax  roll  to  ascertain  whether  the  strip  of  land  in 
question,  which  he  then  owned,  had  been  assessed.  It  is  evident  that 
he  could  not  have  found  any  assessment  which  described  his  property. 
He  had  a  right,  therefore,  to  repudiate  the  claim  of  the  city  on  the 
ground  that  his  land  had  not  been  taxed. 

It  was  said  by  Judge  O'Brien  in  Sanders  v.  Downs,  supra,  that: 

"Any  construction  of  the  statute  which  would  in  any  degree  encourage  er- 
roneous, lax,  or  careless  methods  of  making  up  the  assessment  roll  would 
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disturb  the  secarity  with  which  the  law  guards  private  rights,  and  at  the 
same  time  prove  detrimental  to  public  Interests/' 

^  I  am  therefore  of  the  opinion  that  no  part  of  Farrar's  land  in  ques- 
tion was  described  in  the  assessment  roll,  and  the  assessment,  there- 
fore, was  void.  It  is  also  equally  clear  that  the  return  of  the  nonpay- 
ment of  taxes  so  levied  conferred  no  authority  upon  the  plaintiff  to 
maintain  this  action. 

The  complaint/therefore,  must  be  dismissed,  with  costs  to  the  defend- 
ant Farran 


COLEMAN  T.  ROBERT  GRAVES  00.  (two  eases). 
(Supreme  CJourt,  Appellate  Division,  Second  Department    October  14^  1901) 

1.  NoNBXTiT—EviDENCB— Inferences. 

A  party  nonsuited  Is  entitled  to  the  most  favorable  inferences  whldi  a 
jury  might  have  drawn  from  the  evidence. 

2.  Danoeboub   Pbeuises— Neolioencb— Pebsonai.   Injttbt— Thsobt    of   Re- 

covery. 

Where,  In  an  action  for  Injuries  occasioned  by  negligently  burning 
rubbish  on  vacant  lots  where  children  were  accustomed  to  play,  a  re- 
covery was  sought  on  the  theory  that  defendant  setting  the  fire  was  the 
owner  of  the  premises,  plaintiff  was  not  entitled  to  a  recovery  on  the 
theory  that  defendant  was  not  the  owner  of  the  premises  merely  because 
the  answer  denied  ownership,  such  allegation  not  being  new  matter,  but 
a  mere  denial  of  plaintiff's  allegation,  and  putting  the  burden  on  him 
of  proving  ownership. 

Appeals  from  Trial  Term,  Kings  County. 

Actions  by  Annie  G>leman,  by  her  guardian  ad  litem,  George  Cole- 
man, against  the  Robert  Graves  Company,  and  by  George  Coleman 
against  the  same  defendant.  From  orders  dismissing  the  complaints 
at  the  close  of  plaintiffs'  cases,  and  from  orders  denying  motions  for 
new  trials  on  the  minutes,  plaintiffs  appeal.    Affirmed. 

See  78  N.  Y.  Supp.  893. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

Abram  H.  Dailey  (James  D.  Bell,  on  the  brief),  for  appellants. 
Thomas  E.  Pearsall  (Isaac  M.  Kapper,  on  the  brief),  for  respondent 

WOODWARD,  J.  Annie  Coleman,  an  infant,  by  her  guardian,  and 
George  Coleman,  father  of  Annie  Coleman,  bring  actions  to  recover 
damages  for  the  injury  to  Annie  Coleman,  alleged  to  have  been  due  to 
the  negligence  of  the  defendant,  acting  through  its  agents  or  employes, 
in  burning  up  rubbish  on  its  premises.  The  infant  plaintiff,  a  girl 
something  over  nine  years  of  age,  was  seriously  burned  by  reason  of 
coming  in  contact  with  the  fire  while  overhauling  the  embers  for  the 
purpose  of  picking  out  brass  from  the  pile,  and  both  complaints  were 
dismissed,  and  motions  for  new  trials  denied,  upon  the  authority  of 
Walsh  V.  Fitchburg  R.  R.  Co.,  145  N.  Y.  301,  39  N.  E.  1068,  27  L.  R. 
A.  724,  46  Am.  St.  Rep.  615.    The  plaintiffs  appeal 

1 1.  See  Appeal  and  Error,  vol.  8,  Cent  Dig.  S  874a 
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Upon  this  appeal  the  plaintiffs  urge  that,  as  they  were  nonsuited, 
they  are  entitled  to  the  most  favorable  inferences  which  a  jury  might 
properly  have  drawn  from  the  evidence — a  proposition  well  supported 
by  authority.  Upon  this  basis  it  is  insisted  that,  the  defendant  having 
denied  that  it  was  the  owner  of  the  premises  where  the  accident  oc- 
curred, the  cases  do  not  come  within  the  rule  established  in  Walsh 
V.  Fitchburg  R.  R.  Co.,  supra.  We  are  of  opinion,  however,  that  this 
proposition  is  essentially  unsound.  A  plaintiff  cannot  be  permitted  to 
"blow  hot  and  cold,"  to  quote  the  language  of  Lord  Kenyon,  with  ref- 
erence to  the  same  transaction.  -Broom's  Legal  Maxims  (4th  Ed.)  140. 
The  complaint  alleged  that  "the  said  defendant  is  the  owner  of  certain 
premises  in  said  borough  of  Brooklyn,  city  of  New  York,  consisting 
of  a  factory  and  vacant  lots  adjoining  the  same,  situated*  between 
Thirty-Fourth  and  Thirty-Fifth  streets,  and  has  in  its  employ  mechan- 
ics, firemen,  engineers,  laborers,  superintendents,  etc.,  for  the  carrying 
on  of  said  business."  The  theory  of  the  plaintiffs'  case  was  that  the 
defendant  was  negligent  in  lighting  a  fire  upon  its  own  premises  in  the 
vacant  lots,  where  children  had  been  permitted  to  play,  without  guard- 
ing the  same  against  approach  by  such  children.  The  defendant, 
answering,  admitted  that  it  was  a  domestic  corporation  engaged  in  the 
manufacture  of  wall  paper,  "and  that  its  factory  is  situated  upon  prem- 
ises owned  by  it  between  Thirty-Fourth  and  Thirty-Fifth  streets,  in 
the  borough  of  Brooklyn,"  and  denied  all  of  the  other  allegations  of 
the  complaint.  It  would  require  a  very  technical  construction,  and  one 
not  warranted  by  modern  rules,  to  make  this  answer  deny  the  own- 
ership of  the  premises  where  the  fire  was  kindled.  The  fair  construc- 
tion of  the  pleading  is  that,  while  the  defendant  admitted  ownership  of 
the  premises  pointed  out  by  the  complaint,  it  denied  all  of  the  allega- 
tions in  reference  to  the  kindling  of  the  fire,  negligence,  etc.  But  as- 
suming that  the  answer  denies  ownership  in  the  premises,  how  can  this 
benefit  the  plaintiffs?  This  is  not  new  matter.  It  is  merely  a  denial 
of  an  allegation  of  the  complaint,  and  puts  the  burden  of  proving  the 
alleged  ownership  of  the  premises  upon  the  plaintiffs.  It  does  not 
establish  that  the  defendant  does  not  own  the  premises,  or  that  it  is  not 
in  lawful  possession  of  the  same,  and  entitled  to  use  them  for  its  own 
purposes;  nor  does  it  open  the  way  to  the  plaintiffs  to  establish  the 
facts  contrary  to  the  allegations  of  their  complaints.  The  plaintiffs 
must  recover,  if  at  all,  upon  the  theory  of  their  complaints,  unless  the 
same  are  amended ;  and  there  was  no  suggestion  of  amendment  at  any 
stage  of  the  case.  To  say  that  one  may  go  to  trial  upon  one  theory 
and  prevail  on  appeal  upon  another  is  a  doctrine  so  dangerous  to  sound 
jurisprudence  that  it  can  find  no  sanction  in  this  court,  and  we  find 
no  occasion  for  adding  further  to  the  opinion  of  the  learned  justice 
presiding  at  the  trial. 

The  judgment  and  order  in  each  case  should  be  affirmed. 

Judgments  and  orders  affirmed,  with  costs  In  one  case.    All  concur* 
89  N.Y.S.— 66 
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LOFSTBN  r,  BROOKLYN  HEIGHTS  R.  CO. 

(Supreme  Court,  Appellate  DirlBlon,  Second  Department    October  14,  1901) 

1.  Street  Railboadeh-Injubt  to  Pedestbian— Contbibutobt  Neouoence— 
Question  fob  Jitbt. 

A  pedestrian  on  reaching  a  street  looked  for  street  cars  in  both  direc- 
tions before  attempting  to  cross.  He  saw  a  car  slowly  approaching  about 
60  feet  distant  The  curb  was  about  16  feet  from  the  center  of  the  track. 
and  he  did  not  look  again,  but  walked  rapidly  across  the  street,  and 
reached  the  track,  when  the  motorman  in  charge  of  the  car  admonished 
him  of  the  danger,  but  it  was  too  late,  and  he  was  struck  by  the  car. 
He  was  in  plain  yiew  of  the  motorman  during  the  time  he  walked  from 
the  curb  to  the  track.  Held,  that  the  question  of  his  contributory  negli- 
gence precluding  a  recovery  was  for  the  Jury. 

Woodward  and  Jenks,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Charles  Lx)fsten  against  the  Brooklyn  Heights  Railroad 
Company.  From  a  judgment  for  plaintiff,  and  from  an  order  denying 
a  motion  for  a  new  trial,  made  on  tiie  minutes,  defendant  appeals.  Af- 
firmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

I.  R.  Oeland  (H.  F.  Ives,  on  the  brief),  for  appellant 
Benjamin  F.  Norris,  for  respondent 

HIRSCHBERG,  P.  J.  The  plaintiff  has  obtained  a  small  verdict 
for  personal  injuries  sustained  in  a  collision  with  one  of  the  defendant's 
street  cars  at  the  intersection  of  Hoyt  and  Fulton  streets,  in  tlie  borough 
of  Brooklyn.  He  left  his  home  on  the  east  side  of  Hoyt  street  at  about 
20  minutes  past  7  on  the  morning  of  the  accident,  and  when  he  reached 
Fulton  street  looked  for  cars  in  both  directions  before  attempting  to 
cross.  He  says  that  he  saw  tlie  car  which  struck  him  coming  slowl} 
from  the  west,  and  that  when  he  left  the  curbstone  to  go  across  it  was 
50  feet  distant  The  curb  is  16  feet  4^4  inches  distant  from  the  center 
of  the  first  set  of  car  tracks — the  one  on  which  the  car  was  coming. 
He  did  not  look  again,  but,  walking  rapidly,  had  just  reached  the  space 
between  the  rails,  when  he  was  admonished  of  danger  by  the  motor- 
man's  shout,  but  too  late  to  avoid  the  accident.  On  the  other  hand. 
the  motorman  testified  that  the  plaintiff  walked  rapidly  into  the  car. 
stepping  from  behind  a  moving  wagon  as  he  did  so,  and  that  he  (the 
motorman)  did  not  see  the  plaintiff  until  he  was  within  three  feet  of  tlie 
track.  The  only  point  presented  on  the  appeal  in  behalf  of  the  ap- 
pellant is  that  there  should  have  been  a  nonsuit  on  the  ground  that  it 
was  contributory  negligence,  as  matter  of  law,  for  the  plaintiff  to  pro- 
ceed over  the  cross-walk  without  looking  for  the  car  a  second  time. 

The  preponderance  of  evidence  does  not  support  the  assertion  that 
the  plaintiff  approached  the  track  from  behind  a  wagon.  The  jury 
was  justified  in  reaching  the  conclusion  that  the  plaintiff  was  in  easy 
view  of  the  motorman  from  the  curb  to  the  track,  and  I  can  find  no  au- 

%  1.  See  Street  Railroads,  vol.  44,  Cent  Dig.  §  257. 
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thoritative  decision  that  a  failure,  under  the  circumstances,  to  lode  a 
second  time,  constitutes  negligence,  as  matter  of  law,  upon  the  part  of 
a  pedestrian  upon  a  city  crosswalk.  The  learned  trial  justice  charged 
the  jury  that  they  might  find  the  plaintiff  guilty  of  negligence  in  walk- 
ing from  the  sidewalk  to  the  track  without  looking  again  for  the  car, 
and  that,  if  they  so  found,  there  could  be  no  recovery;  and  such  charge 
was  certainly  as  favorable  to  the  defendant  as  the  law  required. 

In  Wendell  v.  New  York  Cent.  &  H.  R.  R.  Co.,  91  N.  Y.  420,  429, 
the  court  said: 

'The  rules  of  conduct  which  should  govern  the  approach  of  travelers  to 
crosslngB  over  street  railways  or  in  the  track  of  vehicles  whose  rate  of  prog- 
ress is  tinder  the  control  of  their  drivers  are  necessarily  quite  different  from 
those  applicable  to  the  crossing  of  the  track  of  steam  railroads,  whose  trains 
traverse  vast  distances,  carrying  great  burdens,  and  moving  with  a  momen- 
tum necessarily  destructive  to  bodies  with  which  they  come  in  contact  It  is 
within  the  knowledge  and  comprehension  of  the  most  immature  that  these 
agencies  cannot  be  arrested  in  time  to  obviate  danger  to  those  coming  In  their 
way,  and  therefore  a  greater  degree  of  care  is  imposed  upon  those  who  have 
occasion  to  use  their  tracks." 

To  the  same  eflfect  is  Moebus  v.  Herrmann,  108  N.  Y.  349,  16  N.  E. 
416,  2  Am.  St.  Rep.  440,  where  it  was  said  (page  354,  108  N.  Y,,  page 
416,  16  N.  E.,  2  Am.  St  Rep.  440)  that: 

"The  duty  Imposed  upon  a  wayfarer  at  the  crossing  of  a  street  by  the  track 
of  a  railroad  to  look  both  ways  does  not,  as  matter  of  law,  attach  to  such 
person  when  about  to  cross  from  one  side  to  the  other  of  a  city  street  The 
degree  of  caution  he  must  exercise  will  be  affected  by  the  situation  and  sur- 
rounding circumstances." 

See,  also.  Smith  v.  Metropolitan  Street  R.  Co.,  7  App.  Div.  253,  40 
N.  Y.  Supp.  148,  and  Dunican  v.  Union  Railway  Co.,  39  App.  Div.  497, 
67  N.  Y.  Supp.  326.  In  the  latter  case  the  court  said  (page  500,  39 
App.  Div.,  page  329,  67  N.  Y.  Supp.) : 

"The  plaintiff  was  not  called  upon,  as  matter  of  law,  to  watch  and  listen 
for  the  approach  of  this  car  using  the  highway  as  he  would  have  been  called 
upon  to  watch  and  listen  at  a  country  crossing  of  a  railroad  company  going 
upon  its  own  tracks,  where  it  had  an  exclusive  right;  but  it  was  proper  for 
him  to  take  into  consideration  the  duty  of  the  defendant  in  running  along 
the  highway,  and  to  suppose  that  duty  would  be  performed.  ♦  ♦  ♦  He 
had  the  right  to  cross  the  track,  even  though  the  car  was  approaching,,  and 
even  though  the  fact  of  his  crossing  required  the  car  to  slacken  Its  speed 
(Kennedy  v.  Third  Ave.  R.  R.  Co.,  31  App.  Div.  30,  52  N.  Y.  Supp.  551) ;  and 
whether  he  had  sufficient  opportunity  to  observe  the  approach  of  the  car,  or 
used  due  dUigence  in  his  effort  to  avoid  it  after  he  became  aware  of  its  sit- 
uation, was  clearly  a  matter  for  the  Jury  to  determine." 

In  Sesselmann  v.  Metropolitan  Street  R.  Co.,  65  App.  Div.  484,  487, 
72  N.  Y.  Supp.  1010,  the  plaintiff  attempted  to  cross  in  front  of  a  car. 
which,  while  he  was  on  the  sidewalk,  he  had  seen  approaching  the 
crossing  at  a  distance  of  from  20  to  50  feet.  He  does  not  appear  to 
have  looked  again  before  he  was  struck,  yet  a  nonsuit  was  held  to  have 
been  erroneous.  Mr.  Justice  Woodward  said  (page  486,  65  App.  Div., 
page  1011,  72  N.  Y.  Supp.): 

"It  is  not  contributory  negligence,  as  matter  of  law,  for  a  person  to  attempt 
to  cross  a  highway  at  a  street  intersection  in  a  populous  city  from  twenty  to 
fifty  feet  in  front  of  an  advancing  car,  even  If  he  has  seen  It  approaching. 
The  duty  rests  upon  the  street  railway  company  to  have  its  cars  in  control 
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at  these  points,  that  the  eqnal  rights  of  others  may  be  protected,  and  ibe 
people  using  the  highways  for  lawful  purposes  have  a  right  to  rely  in  some 
measure  upon  the  discharge  of  this  duty." 

In  Hicks  v.  Nassau  Electric  R.  R.  Co,,  47  App.  Div.  479,  62  N.  Y. 
Supp.  597,  this  court  held,  in  effect,  that  it  was  for  the  jury  to  deter- 
mine whether  it  was  negligence  on  the  part  of  a  plaintiff  to  cross  a 
street  railroad  track  without  looking  a  second  time  for  a  rapidly  ap- 
proaching car,  which  had  been  seen  by  the  pedestrian  when  on  the 
sidewalk.  Other  cases  of  similar  import  might  be  cited.  The  case 
of  Lynch  v.  Third  Ave.  R.  R.  Co.,  88  App.  Div.  604,  85  N.  Y.  Supp. 
180,  relied  on  by  the  appellant,  cannot  be  regarded  as  in  conflict.  The 
opinion  of  Mr.  Justice  McLaughlin  did  not  receive  the  concurrence  of 
a  majority  of  the  court,  and  the  cases  cited  therein  are  readily  distin- 
guishable. 

In  the  case  at  bar  the  motorman  testified  that  when  he  saw  the  plain- 
tiff he  stopped  the  car  within  a  distance  of  five  or  six  feet.  If  this  be 
true,  the  car  was  under  complete  control  at  the  time  the  plaintiff  en- 
deavored to  cross  the  track,  and  the  accident  would  not  have  happened 
had  the  motorman  seen  him  in  time  to  avoid  it  In  Legare  v.  Union 
Railway  Co.,  61  App.  Div.  202,  70  N.  Y.  Supp.  718,  it  was  held  that 
it  is  not  contributory  negligence,  as  matter  of  law,  for  a  person  to  at- 
tempt to  cross  the  track  of  a  street  railroad  in  the  dty  of  New  York 
when  an  electric  car  is  at  such  a  distance  that  the  motorman,  if  attend- 
ing to  his  business,  and  operating  the  car  in  a  careful  and  prudent  man-  | 
ner,  could  prevent  it  from  running  down  such  person.  The  court  said 
(page  204,  61  App.  Div.,  page  720,  70  N.  Y.  Supp.) :  ' 

"Whether  or  not  a  person  crossing  a  street  in  the  city  of  New  York,  occa- 
pied  as  most  of  them  are  by  cars  propelled  by  electricity  or  cable,  and  oft«i  ' 

running  at  a  high  rate  of  speed,  is  guilty  of  contributory  negligence  where  i 
there  is  evidence  which  would  justify  a  finding  that  the  defendant  was  n^li*  i 
gent,  must  usually  be  for  the  Jury,  for  in  a  case  where  a  car  can  be  controlled 
so  as  to  avoid  running  down  a  person  crossing  the  track  it  cannot  be  said  I 
that  it  was  negligence,  as  a  matter  of  law,  for  the  person  to  attempt  to  cros  | 
the  track.  In  many  of  the  streets,  during  the  busy  portion  of  the  day,  these  i 
cars  are  running  constantly  within  a  few  feet  of  each  other,  and  If  a  person  ' 
about  to  cross  the  track  is  to  wait  until  no  car  is  In  sight  the  track  would 
be  unpassable,  except  at  the  risk  of  the  pedestrian  being  guilty  of  contribu- 
tory negligence.  The  right  of  a  railroad  company  to  use  the  pubUc  streets 
is  conditioned  upon  the  right  of  the  public  to  also  use  them  In  the  ordinair 
way,  and  no  railroad  company  has  the  right  to  so  block  the  streets  that  tbe 
public  are  excluded  from  crossing  them'  except  at  the  risk  of  being  run  orer. 
It  cannot,  therefore,  be  contributory  negligence,  as  a  matter  of  law,  for  a  per- 
son to  start  to  cross  a  track  when  the  car  is  at  such  a  distance  that  the 
motorman  can  prevent  its  running  him  down,  if  attending  to  his  business  and 
operating  the  car  in  a  careful  and  prudent  manner." 

The  judgment  and  order  should  be  affirmed. 

Judgment  and  order  affirmed*  with  costs.  All  concur,  except  WOODWARD 
and  JENES,  JJ.,  who  dissent 
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SEAIiET  T.  METROPOLITAN  ST.  RY.  CO. 

<Supreme  CJourt,  Appellate  Division,  Second  Department.    October  14,  1904.) 

1.  Street  Railboads— Injuries  to  Pedestrians— Evidence. 

Where,  In  an  action  by  a  pedestrian  for  Injuries  sustained  In  a  colll- 
eion  with  a  street  car,  the  complaint  alleged  negligence  on  the  part  of 
the  motormen  In  charge  of  cars  traveling  in  the  opposite  direction  on 
separate  tracks,  and  the  evidence  failed  to  show  negligence  on  the  part 
of  the  motorman  in  charge  of  one  of  the  cars,  it  was  error  to  refuse  to 
charge  that  there  was  no  evidence  on  which  the  jury  could  predicate 
negligence  on  the  part  of  the  latter  motorman,  though  the  court  stated 
that  both  sides  claimed  that  the  injury  was  caused  by  the  other  car. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Lydia  A.  Sealey  against  the  Metropolitan  Street  Rail>yay 
Company.  From  a  judgment  for  plaintiff,  and  from  an  order  denying 
a  motion  for  a  new  trial  on  the  minutes,  defendant  appeals.     Reversed. 

See  79  N.  Y,  Supp.  677. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

Bayard  H.  Ames,  for  appellant. 

Abram  H.  Dailey  (Melville  J.  France,  on  the  brief),  for  respondent. 

HIRSCHBERG,  P.  J.  The  plaintiff  was  struck  by  one  of  the  de- 
fendant's trolley  cars  while  she  was  attempting  to  cross  the  Bowery, 
in  the  borough  of  Manhattan,  on  the  southerly  crossing  at  Fourth 
street.  She  was  crossing  from  the  west,  and  was  obliged  to  cross  four 
tracks,  the  first  two  being  southerly  or  downtown  tracks,  and  the  last 
two  northerly  or  uptown  tracks.  When  she  attempted  to  cross  a  car 
was  going  down  upon  the  second  track  and  one  was  coming  up  upon 
the  third  track.  The  uptown  car  struck  her  and  inflicted  the  injuries 
complained  of. 

The  learned  counsel  for  the  respondent  state  the  facts  in  their  brief 
as  follows,  omitting  reference  to  folios  of  the  printed  "case" : 

"She  was  seen  to  look  both  up  and  down  the  street  before  attempting  to 
cross.  Between  5 :30  and  6 :30  p.  m.  as  many  as  4,000  to  7,000  persons  cross 
there.  The  view  up  and  down  the  street  was  unobstructed.  There  was  no 
obstruction  In  the  way  to  prevent  the  motorman  of  those  cars  from  seeing 
this  lady  going  across  the  street  There  were  two  cars  In  sight ;  one  coming 
south  on  the  second  track,  and  one  coming  north  on  the  third  track.  Each 
car  was  about  half  a  block  from  the  crossing.  She  walked  quickly  across  the 
first  and  second  (the  downtown)  tracks,  and  was  just  on  the  first  rail  of  the 
first  uptown  track  when  she  saw  the  north-bound  car  so  nearly  upon  her  that 
she  started  to  retreat,  but  the  south-bound  car  came  down  back  of  her,  and 
she  attempted  to  escape  by  running  uptown  between  the  cars,  when  the  pass- 
ing uptown  car  struck  her  with  some  projecting  portions  upon  the  head,  and 
she  fell,  and  was  taken  out  from  between  the  cars.'' 

Witnesses  on  plaintiff's  behalf  testified  that  when  the  plaintiff  was 
struck  the  motorman  of  the  downtown  car  slackened  his  speed  and 
stopped  his  car  at  about  the  center  of  Fourth  street,  between  the  north 
and  south  crossings.  The  plaintiff  did  not  testify,  it  being  alleged  in 
the  complaint  that  she  is  suffering  from  mental  alienation  as  a  result 
of  the  accident 
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The  negligence  alleged  in  the  complaint  is  attributed  to  those  in 
charge  of  both  cars,  but  no  evidence  was  given  which  would  justify 
a  finding  of  negligence  on  the  part  of  the  motorman  of  the  downtown 
car.  Assuming  that  the  plaintiff,  before  being  struck,  was  placed  in  a 
position  of  peril  by  negligence  on  the  part  of  the  motorman  of  the  up- 
town car,  there  was  no  evidence  tending  to  prove  that  the  other  motor- 
man  negligently  did  anything  calculated  to  enhance  the  peril,  or  negli- 
gently omitted  to  do  anything  which  would  have  b^en  calculated  to  avert 
its  consequences ;  nor  was  there  any  evidence  tending  to  indicate  that, 
in  the  exercise  of  reasonable  care,  he  could  have  done  more  than  he  did 
do  in  stopping  his  car  before  it  reached  the  southerly  crossing.  The 
defendant's  counsel  asked  the  court  to  charge  the  jury  "that  there  is 
no  evidence  upon  which  they  can  predicate  negligence  on  the  part  of 
the  motorman  coming  downtown."  This  request  was  refused,  and  an 
exception  taken ;  the  court  saying,  "I  think  the  whole  case  is  for  the 
jury."  The  court  added,  it  is  true,  that  "both  sides  claim  the  injury 
was  caused  by  the  uptown  car" ;  but  the  effect  of  the  refusal  was  to 
permit  the  jury  to  find  that  the  injury  occasioned  by  the  uptown  car 
might,  under  the  proof,  be  attributed  in  part,  at  least,  to  negligence  on 
the  part  of  the  motorman  of  the  other  car.  Such  negligence  having 
been  alleged  in  the  complaint,  but  not  proven  on  the  trial,  the  defend- 
ant was  clearly  entitled  to  the  instruction  requested.  See  Palmer  v. 
Larchmont  Horse  R.  Co.,  95  App.  Div.  106,  88  N.  Y.  Supp.  447. 

The  learned  counsel  for  the  respondent  claim  in  their  brief  that  as 
the  plaintiff,  if  she  had  stepped  back  from  the  uptown  track,  would 
have  been  hit  by  the  downtown  car,  the  court  was  correct  in  saying 
that  the  whole  case  was  for  the  jury.  Of  course,  all  the  facts  in  the 
case  were  for  the  jury ;  and  it  may  well  be  that  the  presence  and  the 
propinquity  of  the  downtown  car  presented  a  salient  feature  of  fact 
which  the  jury  was  entitled  to  take  into  consideration  in  determining 
both  the  question  of  negligence  on  the  part  of  the  motorman  of  the 
uptown  car  and  the  possible  contributory  negligence  of  the  plaintiff. 
But  the  manner  of  the  running  of  the  downtown  car  was  not  in  the  case 
for  the  purpose  of  predicating  negligence  in  the  management,  in  the 
utter  absence  of  evidence  tending  to  establish  it;  and  it  was  error  to 
allow  the  jury  to  base  a  recovery  upon  such  speculation  as  they  might 
possibly  see  fit  to  indulge  in  in  that  regard. 

The  judgment  and  order  should  be  reversed. 

Judgment  and  order  reversed,  and  new  trial  granted;  costs  to  abide  tlie 
event    All  concur. 


BALL  V.  BALL. 

(Supreme  CJonrt,  Appellate  Division,  Second  Department    October  14,  1904.> 

1,  Husband  and  Wipe— Dbed&— Cancellation. 

Certain  property  was  conveyed  to  a  husband,  but  before  the  deeds 
were  recorded  he  procured  the  grantor  to  execute  a  new  deed  to  the  wife, 
which  was  immediately  recorded.  The  deeds  to  the  husband  were 
treated  as  nullities,  but  were  kept  for  many  years  unrecorded  in  a  small 
trunk,  with  other  papers,  to  which  both  parties  had  access.  A  house  was 
subsequently  buUt  on  the  land  with  the  wife's  money,  and  10  years  after 
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the  purchase  of  the  property,  and  after  husband  and  wife  had  separated, 
he  procured  the  original  deeds  to  be  recorded,  and  brought  ejectment 
against  her,  whereupon  she  sued  to  have  such  deeds  set  aside.  Held 
that,  as  between  the  parties,  and  in  the  absence  of  claims  of  creditors, 
the  grantor's  deed  to  the  wife  vested  the  legal  title  to  the  property  In 
her,  and  that  she  was  entitled  to  the  cancellation  of  the  deeds  to  her 
husband. 

Appeal  from  Special  Term,  Richmond  County. 

Suit  by  Mary  C.  Ball  against  Flexman  E.  Ball.  From  a  judgment 
dismissing  the  complaint  on  the  merits,  plaintiff  appeals.     Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

Benjamin  Patterson,  for  appellant. 
John  Widdecombe,  for  respondent 

HIRSCHBERG,  P.  J.  The  plaintiff  is  the  wife  of  the  defendant, 
and  she  sues  her  husband  in  this  action  in  order  to  have  two  deeds  of 
real  estate,  which  are  recorded  in  his  name,  canceled  as  null  and  void. 
At  the  close  of  the  evidence  on  her  behalf  judgment  was  granted  in 
favor  of  the  defendant,  and  the  question  on  appeal  is  whether  she  was 
entitled  to  the  relief  sought  upon  the  undisputed  proof. 

The  real  estate  belonged  to  Nicholas  D.  Egbert  in  September,  1890. 
On  September  19,  1890,  he  deeded  one  parcel  to  the  defendant,  and  on 
the  3d  day  of  April,  1891,  he  deeded  to  him  the  other,  an  adjoining, 
parcel.  These  are  the  deeds  which  are  assailed  by  the  plaintiff's  action. 
The  plaintiff  testified  that  her  husband,  shortly  after  he  received  the 
second  deed,  expressed  sorrow  that  he  had  not  had  it  made  in  her 
name,  and  promised  to  have  it  transferred  to  her ;  saying,  "It  is  not  too 
late  yet."  Thereafter  counsel  was  had  as  to  the  means  of  transferring 
the  title  of  both  pieces  to  her,  and  the  defendant  was  finally  advised  by 
a  Judge  Simonson  that  it  would  be  sufficient  if  he  procured  another  deed 
from  Mr.  Egbert  to  the  plaintiff,  and  that  it  would  be  unnecessary, 
as  at  first  proposed,  to  make  the  transfer  from  the  defendant  to  the 
plaintiff  through  an  intermediary.  The  defendant  accordingly  did  pro- 
cure from  Mr.  Egbert  a  deed  of  both  parcels  directly  to  the  plaintiff, 
which  deed  was  executed  on  May  1,  1891,  but  was  dated  back  to  Sep- 
tember 19,  1890,  the  date  of  the  defendant's  first  deed.  On  receiving 
the  plaintiff's  deed  from  Mr.  Egbert,  the  defendant,  on  May  6,  1891, 
caused  it  to  be  placed  upon  record  in  the  clerk's  office  of  the  county 
where  the  property  is  situated,  and  thereafter  to  be  returned  to  the  plain- 
tiff by  mail,  she  ultimately  receiving  it  through  the  post  office,  and  ever 
since  retaining  possession  of  it.  The  understanding  between  the  parties 
as  to  the  defendant's  two  deeds  was  that  they  were  no  good,  and  should 
be  destroyed.  They  were  not  destroyed,  however,  but  were  kept  for 
years,  unrecorded,  in  a  small  trunk,  with  other  papers,  both  parties 
having  access  to  them,  and  neither  apparently  deeming  them  of  any 
consequence.  For  a  period  of  nine  years  after  the  title  had  been  placed 
in  the  plaintiff,  the  parties  lived  upon  the  premises.  A  house  was 
built  in  part  from  the  plaintiff's  money  and  partly  from  the  proceeds  of 
-  mortgage  placed  by  her  upon  the  property  to  secure  a  loan  to  her 
from  her  father-in-law,  which  mortgage  he  canceled  as  a  present  to  her 
on  the  birth  of  her  child  in  1896.    The  property  was  always  considered 
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as  hers,  and  was  always  acknowledged  by  her  husband  to  be  hers.  In- 
deed, the  learned  trial  justice  in  his  opinion  states  that  both  parties  sup- 
posed that  the  Egbert  deed  of  May  1,  1891,  vested  the  title  in  her,  and 
that  all  their  subsequent  transactions  were  based  upon  that  belief,  which, 
however,  he  finds  to  be  erroneous  as  matter  of  law.  In  September, 
1900,  domestic  discord  caused  a  separation  of  the  parties,  the  defendant 
leaving  the  premises,  and  removing  therefromi  all  his  own  personal  be- 
longings, including  certain  chattels  transferred  to  him  by  the  plaintiff 
by  bill  of  sale  executed  July  1,  1901.  For  this  bill  of  sale  he  paid  her 
$200,  and  she  agrees  in  the  document  not  to  ask  him  for  support  and 
maintenance.  On  April  1,  1901,  she  leased  the  house  and  real  property 
to  a  tenant,  who  has  ever  since  been  in  possession  in  subordination  to 
her  title,  and  who  pays  to  her  the  rent  reserved.  On  April  2,  1902, 
the  defendant  placed  upon  record  his  first  deed  from  Egbert ;  on  Feb- 
ruary 16,  1903,  he  placed  his  second  deed  upon  record;  and  on  the 
following  day  he  commenced  an  action  of  ejectment  against  the  plain- 
tiff and  her  tenant,  claiming  the  right  to  possession  by  virtue  of  his 
deeds,  which  action  is  still  pending  and  undetermined. 

The  theory  upon  which  the  plaintiff  has  been  defeated  is  expressed  by 
the  learned  trial  justice  in  his  opinion  in  these  words: 

"This  is  not  a  case  of  permanent  Improvements  made  on  the  faith  of  de- 
fendant's promise  to  convey  the  property  In  question  to  plaintiff,  or  to  pro- 
cure it  to  be  so  conveyed,  which  promise  he  now  refuses  to  peTform.  What 
was  done  twelve  years  ago  both  parties  snpposed  had  vested  the  title  in  the 
plaintiff,  and,  if  plaintiff  made  any  improvements  it  was  in  that  belief,  and  not 
in  reliance  upon  any  executory  promise  whatever  of  the  defendant  to  secure 
the  property  to  her.  The  plaintiff's  position,  if  she  has  made  any  Improve- 
ments, is  that  of  any  other  person  who  makes  improvements  erroneously,  be- 
lieving himself  to  have  title.  She  cannot,  because  of  that  fact,  compel  the 
true  owner  to  convey  to  her.  He  was  no  more  aware  than  she  that  the  prop- 
ei-ty  was  his.  He  did  not  stand  by  in  dishonest  silence  and  see  her  make 
improvements  when  good  faith  required  him  to  assert  his  ownership.  He, 
as  well  as  she,  supposed  the  title  in  her,  though  both  alike  knew  the  facts 
from  which  it  followed  as  a  matter  of  law  that  the  title  was  In  him." 

It  seems  to  me  that  the  deed  from  Egbert  to  the  plaintiff  operated,  as 
between  the  parties  to  this  action,  to  place  the  legal  title  to  the  property 
in  her.  As  between  them,  in  the  absence  of  claims  of  creditors,'  lienors, 
and  others,  she  became  the  true  owner,  as  it  was  intended  she  should 
be,  wholly  irrespective  of  the  extent  and  character  of  the  improvements 
which  she  afterwards  made,  and  even  without  the  making  of  such  im- 
provements. The  procuring  of  the  deed  from  Egbert  to  her  was 
merely  the  means  or  instrumentality  by  which  the  defendant  con- 
veyed the  property  to  her,  and  as  between  them  should  certainly  be 
regarded  as  quite  as  effective  when  recorded  and  delivered  by  him  as 
if  he  had  executed  the  deed  himself.  Good  faith  then  required  him  to 
destroy  his  own  unrecorded  deeds,  in  accordance  with  the  intention  of 
all  concerned,  doubtless  including  even  the  grantor,  Mr.  Egbert ;  and, 
had  he  done  so,  there  could  be  no  question  raised  between  the  parties 
to  this  action  as  to  the  legal  title.  And  I  fail  to  see  how  he  could  cre- 
ate a  good  legal  title  in  himself  or  against  her  by  his  subsequent  act 
of  bad  faith  in  recording  the  deeds,  Which  clearly  both  parties  to  this 
suit  intended  and  had  agreed  should  be  null  and  void.  The  mere  ex- 
istence of  the'  prior  deeds  did  not  invalidate  the  latest  one.     The  latter 
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was  executed  as  a  substitute  for,  and  to  take  the  place  of,  the  former ; 
and  I  know  no  rule  of  law  which  prohibits  such  a  transaction  among 
adults,  in  the  absence  of  adverse  rights,  claims,  or  interests. 

However  that  may  be,  there  certainly  can  be  no  question  but  that 
upon  the  recording  and  delivery  of  her  deed  the  plaintiff  acquired  a 
good  equitable  title  to  the  property  as  against  her  husband.  The  ac- 
tion is  in  equity,  and  the  right  to  judgment  depends  only  upon  a  de- 
termination of  the  equitable  title.  The  plaintiff  would  have  acquired 
such  title  upon  the  mere  oral  promise  of  the  defendant  to  give  her*  the 
property,  followed  by  the  delivery  of  possession  and  the  making  by  her 
of  substantial  improvements,  such  as  she  unquestionably  did  make. 
Her  possession,  in  such  circumstances,  even  without  a  deed,  could  not 
be  afterwards  disturbed  by  him,  and  a  court  of  equity  would  compel  the 
execution  and  delivery  to  her  of  a  promised  conveyance.  Lobdell  v. 
Lobdell,  36  N.  Y.  327 ;  Freeman  v.  Freeman,  43  N.  Y.  34,  3  Am.  Rep. 
667 ;  Young  v.  Overbaugh,  146  N.  Y.  158,  39  N.  E.  712.  Her  position 
cannot  be  weakened  as  the  owner  of  the  equitable  title  because  of  the 
deed  which  she  has.  Her  equitable  title  was  in  fact  acquired  from  the 
defendant,  notwithstanding  that  the  deed  to  her  was  executed  by  an- 
other ;  and  the  circumstances  of  the  case,  unqualified  and  uncontradict- 
ed, require  that  the  deeds  by  which  he  has  since  sought  to  obtain  title 
and  the  right  to  possession  should  be  canceled  and  annulled. 

The  judgment  should  be  reversed,  and  a  new  trial  granted;  costs  to 
abide  the  final  award  of  costs.    All  concur. 


GANGUZZA  V.  ANCHOR  LINE  (Henderson  Bros.),  Limited, 

{Supreme  Court,  Appellate  Division,  Second  Department    October  14,  1904.) 

1.  Cabriebs-^Steamships— Injubies  to  Pabsbnoebs— Cabe  Requibed. 

Where  a  steerage  passenger  on  an  ocean  steamship  was  Injured  by 
the  parting  of  a  wire  rope  used  in  hoisting  ashes  from  the  hold,  while 
he  was  leaning  against  the  Jamb  of  a  door  leading  to  what  was  known 
as  the  "stokehole  fldley,"  watching  the  hoisting  of  the  ashes,  and  it  was 
not  usual  for  passengers  to  be  in  such  position,  plaintiflF  was  not  entitled 
to  the  exercise  of  the  utmost  human  care,  vigilance,  and  foresight  to 
protect  him,  but  was  only  entitled  to  the  exercise  of  ordinary  care  to 
gaard  him  from  injury. 

Appeal  from  Trial  Term,  Westchester  County. 

Action  by  Pietro  Ganguzza  against  the  Anchor  Line  (Henderson 
Bros.),  Limited.  From  a  judgment  in  favor  of  defendant,  and  from 
an  order  denying  plaintiff's  motion  for  a  new  trial  on  the  merits,  he 
appeals.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

Louis  O.  Van  Doren,  for  appellant. 

Henry  G.  Ward  (Everett  Masten,  on  the  brief),  tor  respondent. 

HIRSCHBERG,  P.  J.  The  plaintiff,  while  a  passenger  in  the  steer- 
age of  one  of  the  defendant's  ocean  steamships,  was  injured  by  the  part- 
ing of  a  wire  rope  which  was  used  in  hoisting  ashes  from  the  hold  to 
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dump  into  the  sea.  The  place  where  the  process  of  hoisting  the  ashes 
was  carried  on  is  known  as  the  "stokehole  fidley/'  supplied  solely  for 
the  use  of  the  crew,  inclosed  within  iron  walls,  with  two  doorways  left 
open  in  order  to  supply  air  to  the  firemen  in  the  stokehole.  A  passage- 
way leading  past  one  of  the  doorways  was  accessible  to  the  steerage 
passengers,  and  the  plaintiff  was  standing  there,  leaning  against  the 
door  jamb,  when  the  accident  occurred,  and  was  watching  the  hoisting 
of  the  ashes.  The  case  was  submitted  to  the  jury  in  a  charge  which  en- 
joined upon  the  defendant  the  exercise  of  only  ordinary  cant  as  the 
measure  of  its  duty,  and  an  exception  to  a  refusal  to  charga^'that  the 
defendant,  being  a  common  carrier  of  passengers  for  hire,  was  bound 
to  exercise  the  utmost  human  care,  vigilance,  and  foresight  to  protect 
the  plaintiff,  a  passenger,  from  any  injury  from  the  machinery  and  ap- 
pliances of  the  vessel,  and  from  the  management  of  the  same,"  presents 
the  only  question  for  review.V 

The  hoisting  apparatus  appears  to  have  been  of  the  kind  commonly 
employed  for  the  purpose,  and  there  is  nothing  in  the  case  tending  to 
indicate  that  injury  to  the  passengers  was  to  have  been  reasonably  ap- 
prehended from  its  use.  While  the  proposition  which  the  learned  trial 
justice  refused  to  charge  is  a  correct  one  in  the  abstract,  it  is  only 
so  when  applied  to  such  of  the  machinery  and  appliances  as  constitute 
the  operative  means  of  transportation,  wherein  a  defective  construction 
or  negligence  in  management  would  be  likely  to  occasion  danger  to  the 
passengers.  It  is  not  easy  to  apply  the  rule  in  all  cases  with  accuracy, 
but  the  question  generally  is,  as  was  said  by  Mr.  Justice  Jenks  in  Con- 
way V.  Brooklyn  Heights  R.  R.  Co.,  82  App.  Div.  516,  518,  81  N.  Y. 
Supp.  878,  880,  "whether  *  *  *  the  accident  resulted  from  a  sit- 
uation from  which  grave  injury  might  have  been  expected,  so  as  to 
impose  the  highest  obligation  short  of  insurance."  In  view  of  the 
simple  nature  of  the  work  which  was  in  progress,  the  secluded  place 
in  which  it  was  carried  on,  and  the  extreme  unlikelihood  of  injury  re- 
sulting to  a  passenger  who  might  chance  to  loiter  at  the  doorway  from 
anything  to  be  naturally  apprehended  in  the  usual  conduct  of  the  work, 
I  am  of  the  opinion  that  the  situation  presented  was  such  as  to  require 
only  the  exercise  of  reasonable  care,  and  not  a  display  of  the  utmost 
human  vigilance.  The  duty  of  exercising  the  utmost  possible  care  in 
the  use  of  machinery  by  a  common  carrier  was  held  in  Palmer  v.  Penn- 
sylvania Co.,  Ill  N.  Y.  488,  18  N.  E.  859,  2  L.  R.  A.  252,  as  per  the 
headnote,  to  apply  only  to  "such  appliances  as  would  be  likely  to  occa- 
sion great  danger  and  loss  of  life  to  the  traveling  public  if  defects 
existed  therein."  In  Palmer  v.  D.  &  H.  C.  Co.,  120  N.  Y.  170,  24  N. 
E.  302,  17  Am.  St.  Rep.  629,  the  court  said  (page  176,  120  N.  Y.,  page 
304,  24  N.  E.,  17  Am.  St.  Rep.  629) : 

"The  same  degree  of  care  and  watctifnlness  are  not  alike  requisite  to  all 
of  the  various  portions  of  the  machinery  and  appliances.  The  apparent  ne- 
cessity for  frequency  of  examination  is  somewhat  dependent  upon  the  Ilabil- 
1^  to  impairment  and  the  consequences  which  may  be  apprehended  as  the 
result  of  defective  condition." 

Referring  to  the  cases  in  which  transportation  companies  were  held 
only  to  the  lesser  degree  of  care,  the  ground  of  distinction  was  oointed 
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out  at  page  177, 120  N.  Y.,  page  304,  24  N.  E.,  17  Am.  St.  Rep.  629,  as 
follows : 

"It  may  be  observed  that  those  so  cited  do  not  relate  to  the  machinery  or 
the  appliances  and  apparatus  which  constitute  and  sustain  the  operative 
means  of  conveyance  and  transportation,  bnt  to  other  structures  provided  by 
the  carrier,  and  the  manner  of  their  construction,  and  to  which  a  less  degree 
of  care  is  applicable.  Such  are  the  cases  of  Hayes  v.  F.  S.  S.  &  G.  S.  F.  R. 
R.  Co..  97  N.  Y.  259;  Lafflin  v.  B.  &  S.  W.  R.  R.  Co.,  106  N.  Y.  136,  12  N.  B. 
599,  60  Am.  Rep.  433 ;  Kelly  v.  N.  Y.  &  S.  B.  R.  R.  Co.,  100  N.  Y.  44,  15  N.  B. 
879;  Palmer  v.  Penn.  Co.,  Ill  N.  Y.  488,  18  N.  B.  859,  2  U  R.  A.  252;  Kelly 
V.  M.  R.  Co.,  112  N.  Y.  443,  20  N.  B.  383,  3  L.  R.  A.  74." 

The  defendant  in  this  case  was  bound  to  exercise  reasonable  care  in 
view  of  the  dangers  to  be  apprehended,  and  the  reason  which  underlies 
the  rule  of  extreme  care  has  no  application  to  the  circumstances  of  the 
accident  That  reason  was  well  explained  by  Judge  Peckham  in  Kelly 
V.  Manhattan  K  Co.,  112  N.  Y.  443,  450,  20  N.  E.  383,  385,  3  L.  K  A. 
74,  as  follows : 

"The  rule  in  relation  to  the  liability  of  railroad  corporations  for  injuries 
sustained  by  passengers  under  such  circnmstances  as  this  case  develops 
differs  from  that  which  obtains  in  the  case  of  an  injury  to  a  passenger  while 
he  is  being  carried  over  the  road  of  the  corporation,  and  where  the  injury 
occurs  from  a  defect  in  the  roadbed  or  machinery,  or  in  the  construction  of 
the  cars,  or  where  it  results  from  a  defect  in  any  of  the  appliances  such  as 
would  be  likely  to  occasion  great  danger  and  loss  of  life  to  those  traveling 
on  the  road.  The  rule  in  the  latter  case  requires  from  the  carrier  of  pas- 
sengers the  exercise  of  the  utmost  care,  so  far  as  human  skill  and  foresight 
can  go,  for  the  reason  that  a  neglect  of  duty  in  such  a  case  is  likely  to  result 
in  great  bodily  harm,  and  sometimes  death,  to  those  who  are  compelled  to  use 
that  means  of  conveyance.  As  the  result  of  the  least  negligence  may  be  of 
so  fatal  a  nature,  the  duty  of  vigilance  on  the  part  of  the  carrier  requires 
the  exercise  of  that  amount  of  care  and  skill  in  order  to  prevent  accident 
Hegeman  v.  Western  R.  R.  CJo.,  13  N.  Y.  9,  64  Am.  Dec.  517.  But  in  the  ap- 
proaches to  the  cars,  such  as  platforms,  halls,  stairways,  and  the  like,  a 
less  degree  of  care  is  required,  and  for  tiie  reason  that  the  consequences  of 
a  neglect  of  the  highest  skill  and  care  which  human  foresight  can  attain  to 
are  naturally  of  a  much  less  serious  nature.  The  rule  in  such  cases  is  that 
the  common  carrier  is  bound  simply  to  exercise  ordinary  care  in  view  of  the 
dangers  to  be  apprehended." 

The  judgment  and  order  should  be  affirmed. 
Judgment  and  order  affirmed,  with  costs.    All  concur. 


BOGBNDOERFER  v.  JAGOBa 
(Supreme  Ck>urt,  Appellate  Division,  Second  Department    October  14,  1904.) 

1.  Landlobd  and  Tbnant—Appliawoes— Elk vatobs— Duty  or  Landlobd. 

Where  a  landlord  leased  the  several  stories  of  a  building  to  different 
tenants,  and  furnished  a  freight  elevator  for  their  Joint  use,  the  land- 
lord was  bound  to  exercise  reasonable  care  toward  such  tenants  and 
their  employes  to  see  that  the  elevator  was  safe. 

2.  Sai£»— INJXTBIKS— BviDENCB— Res  Ipsa  LoQurruE. 

Where  an  entire  freight  elevator  furnished  by  a  landlord  for  the  use 
of  his  several  tenants  of  a  building  fell  when  not  overloaded,  and  not  in 
actual  operation,  as  the  servant  of  one  of  the  tenants  was  engaged  in 
placing  some  lumber  thereon,  and  one  of  the  counterweights  broke  from 
the  cable,  and  Injured  such  servant,  evidence  of  the  circumstances  of  the 
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occurrence,  and  proof  that  the  elevator  had  not  been  properly  inspected 
for  a  period  of  three  years,  justified  an  Inference  of  negligence  on  the 
part  of  the  landlord,  in  the  absence  of  satisfactory  explanation  thereof. 

Action  by  Conrad  Bogendoerfer  against  Marx  Jacobs.  The  com- 
plaint was  dismissed  after  trial,  and  plaintiff  applies  for  a  new  trial  on 
exceptions.     Motion  granted. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ 

John  C.  Robinson,  for  plaintiff. 

J.  Woolsey  Shepard  (Joseph  McElroy,  Jr.,  on  the  brief),  for  defend- 
ant 

HIRSCHBERG,  P.  J.  The  plaintiff  was  injured  by  the  fall  of  a 
freight  elevator  in  a  building  belonging  to  the  defendant.  The  build- 
ing consisted  of  five  floors,  which  were  leased  to  various  tenants,  and 
the  plaintiff  was  at  work  as  a  journeyman  carpenter  for  the  tenant  of 
the  top  floor.  While  the  plaintiff  was  engaged  with  an  assistant  in 
placing  some  lumber  upon  the  elevator  in  order  to  lower  it  to  the  ground 
floor,  the  elevator  suddenly  fell,  and  one  of  the  counterweights  run- 
ning in  an  open  groove  broke  from  its  cable,  and,  striking  the  plaintiff, 
severed  his  arm  and  inflicted  other  injuries.  The  complaint  was  dis- 
missed at  the  close  of  the  evidence  on  both  sides,  the  cause  of  the  fall 
of  the  elevator  not  having  been  established.  It  cannot  be  said,  upon  the 
facts  disclosed  by  the  record,  that  the  plaintiff  was  chargeable  with 
contributory  negligence  as  matter  of  law,  but  the  defendant  contends 
that  the  leasing  of  the  premises  relieved  him  from  legal  obligation  of 
care  in  the  safe  maintenance  of  the  elevator,  and  that  the  mere  fact 
of  its  fall  raised  no  presumption  of  negligence  which  called  upon  him 
for  explanation.  It  did  appear,  however,  that  during  a  period  of  about 
three  years  immediately  preceding  the  accident  the  elevator  had  never 
been  inspected  by  any  one  competent  to  determine  its  condition,  the 
only  inspection  made  during  the  defendant's  ownership  being  by  his 
son,  at  his  request,  and  comprising  only  an  occasional  look  at  the  ma- 
chinery, which  the  son  testified  "was  not  out  of  order,  as  far  as  I  could 
see,  before  the  accident." 

It  seems  to  me  that  the  question  of  the  defendant's  general  liability 
is  controlled  by  the  decision  of  this  court  in  Grifhahn  v.  Kreizer,  62 
App.  Div.  413,  70  N.  Y.  Supp.  973,  affirmed  by  the  Court  of  Appeals, 
171  N.  Y.  661,  64  N.  E.  1121.  It  was  held  in  that  case  that  a  lessee 
of  a  building  who  sublet  the  same  to  various  tenants,  and  who  furnished 
and  maintained  a  freight  elevator  therein  for  their  common  use,  owed 
to  an  expressman  who  was  using  the  elevator  in  the  lawful  business 
of  one  of  the  sublessees  the  duty  of  exercising  reasonable  care  to  sec 
that  it  was  safe.  The  defendant  admitted  in  this  case  upon  the  trial 
that  he  furnished  the  elevator  in  question  for  the  common  use  of  all 
his  tenants,  but  claimed  to  be  relieved  from  all  obligation  of  care  by 
the  fact  that  the  tenants  assumed  the  actual  operation  of  it.  Conceding 
that  that  fact  would  relieve  him  from  the  consequences  of  negligence  in 
the  running  or  operating  of  the  machinery,  it  cannot  be  effective  as  to 
defects  in  the  machinery  itself,  and  the  proof  negatives  the  idea  that 
the  accident  herein  resulted  from  any  negligent  or  improper  act  in  the 
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actual  operation  of  the  elevator.  It  seems  equally  clear  to  me  that  this 
is  a  case  where,  in  the  absence  of  a  satisfactory  explanation,  the  jury 
might  properly  infer  negligence  from  the  circumstances  of  the  occur- 
rence. That  appears  to  have  been  the  principle  underlying  the  decision 
in  GrifFen  v.  Manice,  166  N.  Y.  188,  59  N.  E.  925,  52  L.  R.  A.  922^  82 
Am.  St.  Rep.  630,  and  which  received  the  assent  of  five  of  the  judges 
of  the  Court  of  Appeals,  and  which  is  commonly  alluded  to  as  the  doc- 
trine of  res  ipsa  loquitur.  It  was  applied  in  that  case  to  the  fall  of 
an  elevator  from  an  unexplained  cause,  and  is  equally  applicable  here 
on  the  assumption  that  the  duty  of  safe  maintenance  of  the  structure 
exists  on  defendant's  part,  and  certainly  when  coupled  with  the  fact 
of  no  proper  inspection  of  the  machinery  during  a  period  of  years. 
The  following  from  Judge  CuUen's  opinion  (page  196,  166  N.  Y.,  page 
927,  59  N.  E.,  52  L.  R.  A.  922,  82  Am.  St.  Rep.  630)  is  especially  in 
point,  viz.: 

''It  appears  that  the  deceased  was  present  by  the  implied  inyltation  of 
the  defendant,  extended  to  him  and  all  others  who  might  have  lawful  busi- 
ness on  the  premises,  to  use  the  elevator  as  a  means  of  proceeding  from  one 
Btory  to  another.  The  defendant  therefore  owed  the  plaintiff  the  duty  of 
using  at  least  reasonable  care  in  seeing  that  the  premises  were  safe.  The 
death  of  the  plalntifiF*s  intestate  was  caused  by  the  fall  of  the  counterbalance 
weights.  These  weights  were  held  in  a  frame,  to  which  was  attached  a  rope 
or  cable  passing  around  a  drum.  The  weights  fell  down  from  the  frame,  and 
the  rope  was  thrown  off  the  drum.  That  no  such  accident  could  ordinarily 
have  occurred  had  the  elevator  machinery  been  in  proper  condition  and 
properly  operated  seems  to  me  very  plain.  The  court  was,  therefore.  Justified 
In  permitting  the  Jury  to  infer  negligence  from  the  accident,  construing,  as 
I  do,  the  term  'accident*  to  include  not  only  the  injury,  but  the  attendant 
circumstances." 

In  the  case  at  bar  the  evidence  clearly  establishes  the  fact  that  the 
entire  elevator  fell  when  not  overloaded  and  not  in  actual  operation. 
Certainly  such  a  thing  could  not  ordinarily  occur  if  the  machinery 
was  in  a  safe  and  proper  condition.  The  inference  was  therefore  possi- 
ble that  the  fall  was  occasioned  by  some  defect  of  either  original  con- 
struction or  created  by  time  and  use,  and,  if  adopted  by  the  jury,  would 
necessarily  point  to  negligence  on  the  part  of  him  upon  whom  the  law 
imposes  the  burden  of  such  reasonable  care  and  inspection  as  would  tend 
to  a  timely  discovery  and  remedy  of  the  defect. 

There  are  other  minor  questions  presented,  which  are  not  regarded  as 
controlling,  and  therefore  demand  no  special  discussion. 

The  plaintiff's  exceptions  should  be  sustained,  and  the  motion  for  a 
new  trial  granted ;  costs  to  abide  the  event.    All  concur. 


TSCHETINIAN  v.  CITY  TRUST  CO.  OF  NEW  YORK. 

(Supreme  Court,  Appellate  Division,  Second  Department    October  14,  1904.) 

1.  CoBPOBATiONs—MoBTOAOES— False    Rbpbesentations — ^Tbustees — Liabil- 
ity. 

A  mortgage  to  a  trustee,  securing  corporate  bonds,  provided  that  it  was 
for  the  issue  of  a  series  of  first  mortgage  bonds,  to  be  certified  by  the 
trustee,  and  returned  to  the  mortgagor's  officers,  whose  receipt  for  the 
bonds  should  "be  full  acquittance  and  authority  to  the  trustee  for  such 
certification  and  delivery."     The  mortgage  further  provided  that   the 
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trustee  should  not  Incur  any  liability  for  permitting  the  mortsagor  to 
retain  possession  of  the  property  mortgaged,  nor  should  it  be  responsible 
for  any  breach  of  covenants  by  the  mortgagor,  "nor  for  any  cause,  mat- 
ter, or  thing  except  the  trustee's  own  gross  negligence  or  willful  default 
in  the  trust  expressed,"  etc.  Each  of  the  bonds  was  indorsed,  "Flnt 
Mortgage  $500  Five  Per  Cent  Gold  Bonds,"  and  contained  a  certificate, 
signed  by  the  trustee,  that  the  bond  was  one  of  a  series  described  In  the 
mortgage  referred  to.  The  bonds  also  contained  a  statement  that  they 
were  secured  by  the  mortgage  conveying  the  property  and  franchises  of 
the  corporation,  to  which  reference  was  made  for  a  description  of  the 
.  property  and  franchises  mortgaged.  Held,  that  the  trustee  did  not  guar- 
anty the  truthfulness  of  the  description  of  the  obligation  by  the  corpora- 
tion, and  was,  therefore,  not  liable  to  a  bondholder  for  loss  occurring 
by  reason  of  the  fstct  that  the  mortgage  securing  the  bonds  was  not  a 
first  mortgage  on  all  the  corporation's  property  and  franchises. 

Appeal  from  Special  Term,  Richmond  County. 

Actiwi  by  James  Tschetinian  against  the  City  Trust  Company  of 
New  York.  From  an  interlocutory  judgment  overruling  a  demurrer 
to  the  complaint,  defendant  appeals.    Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

Albert  B.  Boardman,  for  appellant. 
William  R.  Barricklo,  for  respondent 

HIRSCHBERG,  P.  J.  I  do  not  think  the  complaint  states  a  cause 
of  action  against  the  defendant.  It  alleges,  in  substance,  that  on  May 
1,  1900,  a  New  Jersey  corporation,  known  as  the  United  States  Car- 
bonate Company,  executed  to  the  defendant,  a  trust  company  chartered 
in  this  state,  a  mortgage  upon  certain  lands  in  the  state  of  New  Jersey, 
which  mortgage  is  annexed  to  and  forms  a  part  of  the  complaint  By 
the  mortgage  it  appears  that  it  was  executed  to  the  defendant  as  trustee, 
and  that  it  provides  for  the  issue  of  a  series  of  first  mortgage  bonds  to 
be  certified  by  the  defendant  in  a  form  set  forth  in  the  instrument,  and 
to  be  returned  after  such  authentication  to  the  president  or  vice  presi- 
dent of  the  mortgagor,  whose  receipt  for  such  bonds  "shall  be  full 
acquittance  and  authority  to  the  trustee  for  such  certification  and  de- 
livery."   The  mortgage  further  provides  as  follows : 

**The  said  United  States  Carbonate  Company  further  agrees  for  Itself  its 
successors  or  assigns,  and  for  the  holders  of  any  of  the  bonds  to  be  issued 
and  secured  hereby,  and  this  trust  is  accepted  on  the  express  condition  that 
the  trustee  shall  not  nor  shall  any  future  trustee,  incur  any  liability  or  re- 
sponsibility whatever  in  consequence  of  permitting  or  suffering  the  party  of 
the  first  part  hereto  to  retain  or  to  be  in  possession  of  the  estate  and  premises 
hereby  mortgaged  or  agreed  or  Intended  so  to  be  or  any  part  thereof,  and 
to  use  and  enjoy  the  same ;  nor  shall  It  be  responsible  In  any  way  for  any 
breach  on  the  part  of  the  party  of  the  first  part  of  any  of  the  covenants 
herein  contained,  or  of  any  act  of  said  company,  its  agents  or  servants,  nor 
shall  the  said  trustee,  present  or  future,  be  or  become  liable  or  responsible 
for  any  cause,  matter  or  thing  except  its  own  gross  negligence  or  willfnl  de- 
fault in  the  trusts  herein  expressed  and  contained.  The  trustee  shall  be 
under  no  obligation  or  duty  to  perform  any  act  hereunder  or  to  defend  any 
suit  in  respect  hereof  unless  indemnified  to  its  satisfaction  nor  shall  the 
trustee  be  bound  to  recognize  any  person  as  a  bondholder  until  his  bonds  are 
submitted  to  the  trustee  for  inspection,  if  required,  and  his  title  satisfactorily 
established,  if  disputed,  nor  shall  it  be  any  part  of  the  duty  of  the  trustee  to 
see  to  the  proper  recording  of  this  Instrument" 
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The  complaint  further  alleges  that  on  November  1, 1900,  the  plaintiff 
purchased  from  the  mortgagor  20  of  the  bonds  issued  as  provided  for 
in  the  mortgage,  the  form  of  the  bonds  being  also  attached  to  and  made 
a  part  of  the  complaint.  By  such  annexed  exhibit  it  appears  that  each 
1x>nd  was  indorsed,  "First  Mortgage  $500  Five  Per  Cent.  Gold  Bond," 
and  contained,  also  indorsed,  the  trustee's  certificate  in  the  form  re- 
quired by  the  terms  of  the  mortgage,  and  signed  by  the  defendant,  as 
follows :  "This  bond  is  one  of  the  series  of  bonds  mentioned  and  de- 
scribed in  the  mortgage  within  referred  to."  In  the  body  of  the  bond 
is  contained  a  statement  that  the  bonds  "are  equally  secured  by  a  mort- 
gage or  deed  of  trust,  dated  May  first,  one  thousand  nine  hundred,  exe- 
cuted by  said  company  to  City  Trust  Company  of  New  York,  as  trustee, 
conveying  the  property  and  franchises  of  United  States  Carbonate  Com- 
pany mentioned  in  said  mortgage  or  deed  of  trust,  to  which  reference 
is  hereby  made  for  a  description  of  the  property  and  franchises  mort- 
gaged, and  the  nature  and  extent  of  the  securitv,  and  the  rights  of  the 
holders  of  the  said  bonds  under  the  same,  and  the  terms  and  conditions 
upon  which  said  bonds  are  issued  and  secured/'  It  is  further  alleged 
in  the  complaint  that  at  the  time  of  the  execution  of  the  mortgage  there 
existed  a  prior  mortgage  on  the  property  covered  by  it ;  that  the  mort- 
gagor at  that  time  owned  valuable  franchises  and  other  property  not 
included  in  the  mortgage,  although  the  bonds  "purported  to  be  secured 
by  a  mortgage  to  the  defendant  as  trustee  on  all  the  property  and  fran- 
chises of  the  company" ;  that  the  bonds  "were  not  secured  by  a  first 
mortgage  or  any  other  mortgage  upon  the  property  and  franchises  of 
the  United  States  Carbonate  Company";  and  that  in  consequence  the 
plaintiff,  by  his  purchase,  has  sustained  a  total  loss  of  the  money  therein 
invested.  It  is  not  claimed  that  the  complaint  is  to  be  construed  as 
charging  that  no  mortgage  was  in  fact  given  as  security  for  the  bonds, 
nor  could  the  allegations  of  the  complaint,  taken  as  a  whole,  be  regarded 
as  containing  such  a  charge. 

The  plaintiff  demands  judgment  against  the  defendant  for  the 
amount  of  the  purchase  price  of  the  bonds  upon  the  theory  that  the 
certificate  signed  by  it  is  a  representation  and  guaranty  that  the  bonds 
are  in  fact  secured  by  a  mortgage  which  is  a  first  lien  upon  the  mort- 
gaged property,  arid  that  such  mortgage  includes  all  the  property  and 
franchises  of  the  mortgaging  company.  The  certificate  cer'  linly  does 
not  purport  upon  its  face  to  create  such  a  guaranty,  or  to  make  such  a 
representation.  It  is  confined  in  apt  language  to  the  assertion  that  the 
bonds  which  the  plaintiff  purchased  constituted  a  part  of  the  issue  men- 
tioned and  described  in  the  mortgage,  and  there  is  no  claim  or  pretense 
but  that  such  statement  is  strictly  true,  both  in  substance  and  in  spirit. 
Nor  was  there  anything  in  the  defendant's  connection  with  the  transac- 
tion at  all  calculated  to  deceive.  Prospective  purchasers  of  the  bonds 
were  fairly  referred  to  the  mortgage  by  the  documents  themselves  for 
a  disclosure  of  the  nature  and  extent  of  the  security,  and  the  mort- 
gage contains  an  explicit  statement  of  the  measure  and  the  limit  of  the 
liability  assumed  by  the  defendant.  The  plaintiff  at  the  time  of  his 
purchase  had  within  his  possession  or  control  the  means  of  knowing  that 
the  defendant  did  not  assume  to  guaranty  the  acts  of  the  mortgagor, 
the  freedom  of  the  property  from  prior  lien,  the  sufficiency  of  the  title, 
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or  the  adequacy  of  the  security  which  the  mortgaged  property  afforded. 
The  description  of  the  bonds  as  first  mortgage  bonds  by  the  words  in- 
dorsed on  them  did  not  purport  to  be,  and  is  not  alleged  to  be,  the  act 
of  the  defendant ;  and  no  case  is  cited,  in  this  state  at  least,  which  holds 
that  the  guarded  and  limited  terms  of  the  defendant's  certificate  may 
be  lawfufly  held  to  embrace  a  representation  or  guaranty  of  the  truth- 
fulness of  the  description  of  the  obligation  as  made  by  the  obligor. 
Had  the  defendant  been  charged  with  knowledge  of  any  material  mis- 
statement or  misdescription  calculated  to  deceive  purchasers,  a  different 
question  might  have  been  presented,  and  the  fact  that  the  act  complained 
of  was  that  of  another  might  not  avail  as  a  defense.  But,  in  view  of  the 
length  of  time  during  which  it  has  been  the  custom  of  trustees  of  bond 
issues  to  act  in  that  capacity  for  a  comparatively  trifling  considera- 
tion, limiting  their  liability  to  their  own  acts  of  negligence  and  mis- 
conduct, without,  so  far  as  appears,  a  single  adjudication  extending 
the  liability  to  even  the  implied  guaranty  of  the  securities  whose  mere 
identity  they  have  authenticated,  it  would  be  unfair,  in  the  circum- 
stances detailed  in  the  complaint,  to  impose  so  serious  a  burden  upon  the 
office  assumed  by  the  defendant  in  the  financial  transaction  in  question. 
As  in  practice  it  would  be  almost  impossible  to  prevent  the  bonds  from 
containing  some  descriptive  reference  to  the  nature  of  the  security 
purporting  to  be  created,  the  rule  suggested  would,  in  effect,  make  the 
liability  of  a  trustee  who  assumed  only  the  discharge  of  duties  of 
fiduciary  administration  coextensive  with  that  of  the  principal  debtor 
who  creates  the  obligation  and  receives  the  entire  pecuniary  consid- 
eration. 

I  cannot  refer  to  all  the  cases  cited  by  the  respondent.  They  are 
chiefly  cases  wherein  the  indorser  of  a  promissory  note  or  bill  of  ex- 
change has  been  held  to  guaranty  the  genuineness  of  the  instrument,  or 
that  it  is  what  it  purports  to  be,  and  confers  the  rights  which  it  pretends 
to  do.  Such  cases  have  obviously  no  application.  Others  are  cases 
where  false  and  fraudulent  representations  were  undoubtedly  made  by 
vendors  at  the  time  of  a  sale,  and  for  the  purpose  of  effecting  the  sale. 
Such  were  the  cases  of  Haight  v.  Hayt,  19  N.  Y.  464,  and  Schwenck 
V.  Naylor,  102  N.  Y.  683,  7  N.  E.  788.  In  Bruff  v.  Mali,  36  N.  Y.  200, 
the  officers  of  the  company  were  charged  with  selling  certificates  repre- 
senting stock  fraudulently  overissued  by  them,  and  it  was  held  that  they 
were  liable  to  the  assignees  in  good  faith  for  the  false  certificates  so 
issued  by  them.  In  McClure  v.  Central  Trust  Co.,  165  N.  Y.  108,  58 
N.  E.  777,  53  L.  R.  A.  153,  the  defendant  was  sued  for  damages  result- 
ing from  the  sale  of  its  own  certificate  of  stock,  the  sale  being  made  by 
it  as  the  agent  of  an  undisclosed  principal.  The  court  held  that  the 
nature  of  the  transaction  and  the  relative  situation  and  circumstances 
of  the  parties  bound  the  defendant  to  the  promises  of  the  prospectus 
by  which  the  sale  was  heralded  to  deliver  marketable  stock  free  from 
lien ;  that  the  law  imposed  upon  the  defendant  the  duty  of  inquir>'  to 
see  whether  there  was  anything  conflicting  with  the  advertised  engage- 
ment under  which  it  acted ;  that  the  rule  of  caveat  emptor  could  not 
be  invoked  to  protect  it  from  the  liability  incurred  by  its  own  delin- 
quency ;  and  that  the  fact  that  the  purchaser  knew  that  it  was  acting 
only  as  agent  could  not  avail  as  a  defense,  since  it  did  not  disclose  the 
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name  of  the  principal.  It  is  stifiicient  to  distinguish  that  case  from  the 
one  at  bar  that  that  action  was  against  the  seller  of  the  article  acting 
in  law  as  the  owner  and  principal,  and  not  against  one  whose  function 
on  the  sale  was  limited  to  stamping  the  article  sold  as  a  certification  of 
its  identity,  authenticity,  and  genuineness. 

The  interlocutory  judgment  should  be  reversed,  with  costs,  and  the 
demurrer  sustained,  with  costs.    All  concur. 


MERRITT  &  CHAPMAN  DERRICK  &  WRECKING  CO.  v.  TICB  et  al. 
(Supreme  Court,  Appellate  Division,  First  Department    October  21,  1904.) 

1.  SaIiVaob—Specific  Contbact. 

To  substitute  for  a  salvage  claim  a  different  relation  between  the 
owner  of  the  vessel  rescued  from  the  perils  of  the  sea  and  the  person 
accomplishing  that  result,  there  must  be  a  contract  for  compensation, 
whether  the  vessel  is  saved  or  not,  which  is  sufficiently  shown  by  proving 
that  the  parties  intended  that  the  salvor  was  to  be  paid  in  any  event 

2.  Samk— Spsoifio  Contbact— Evidence— ADMissiBiLrrr. 

In  an  action  for  services  in  rescuing  a  vessel  from  the  perils  of  the  sea, 
based  on  the  existence  of  a  contract  for  compensation  whether  the  vessel 
was  saved  or  not  evidence  that  after  the  bill  had  been  rendered  for  the 
services  defendant  wanted  to  know  the  least  plaintiff  was  willing  to  take 
was  inadmissible  to  prove  the  contract,  it  being  at  most  an  attempt  to 
secure  a  settlement  of  some  claim. 

3.  Same. 

In  an  action  to  recover  for  services  in  rescuing  a  vessel  from  the  perils 
of  the  sea,  based  on  the  existence  of  a  contract  for  compensation,  evi- 
dence as  to  the  insurance  of  the  vessel  was  inadmissible. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Merritt  &  Chapman  Derridc  &  Wrecking  Company 
against  Walter  J.  Tice  and  others.  From  a  judgment  for  plaintiff  and 
from  an  order  den3dng  a  motion  for  a  new  trud,  defendants  appeal. 
Reversed. 

See  79  N.  Y.  Supp.  120. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  PATTERSON^ 
O'BRIEN,  and  LAUGHLIN,  JJ. 

James  K.  S)niimers,  for  appellants. 
Avery  F.  Cushman,  for  respondent 

PATTERSON,  J.  There  are  in  this  record  two  errors  in  rulings 
upon  evidence  so  substantial  and  grave  in  their  character  as  to  require 
a  reversal  of  the  judgment  from  which  this  appeal  is  taken,  and  a  new 
trial  of  the  issues.  The  case  was  before  us  on  a  prior  appeal.  Mer- 
ritt &  Chapman  Wrecking  Co.  v.  Tice,  77  App.  Div.  326,  79  N.  Y. 
Supp.  120.  The  plaintiff  sued  to  recover  compensation  for  services 
rendered  in  connection  with  removing  a  barge  belonging  to  the  defend- 
ants from  the  shore  on  Long  Island,  on  which  it  had  been  stranded  dur- 
ing a  storm.  Under  the  allegations  of  the  complaint  the  action  was 
for  work,  labor,  and  services.  In  their  answer  the  defendants  admitted 
that  the  plaintiffs  had  rendered  labor  and  services  in  and  about  the 
rescue  of  and  in  floating  the  barge,  but  also  set  up  as  a  separate  de- 
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fense  that  the  services  rendered  were  in  their  nature  salvage  services; 
and  upon  that  defense  was  founded  a  contention  that  the  Admiralty 
Courts  of  the  United  States  had  exclusive  jurisdictiwi  of  the  plaintiff's 
claim.  It  was  held  by  us  on  the  former  appeal  that,  if  the  plaintiff 
had  only  a  claim  for  salvage  service,  this  court  was  without  jurisdic- 
tion; but  that  under  the  allegations  of  the  complaint  there  was  suffi- 
cient to  allow  the  plaintiff  to  show  that  it  had  entered  into  a  contract 
with  the  defendants  of  such  a  character  as  would  displace  a  claim  for 
salvage,  and  in  that  view  we  reversed  a  judgment  dismissing  the  com- 
plaint. On  the  trial  which  resulted  in  the  judgment  from  which  this 
appeal  is  taken  the  plaintiff  undertook  to  prove  a  contract  which  would 
entitle  it  to  sue  in  a  state  court,  or,  in  other  words,  a  contract  entirely 
irrespective  of-  and  differing  from  the  obligation  arising  out  of  purely 
salvage  service.  It  is  abundantly  established  that,  in  order  to  displace 
a  salvage  claim  and  substitute  therefor  a  different  contractual  rela- 
tion between  the  owners  of  vessels  rescued  from  perils  of  the  sea  and 
the  persons  by  whose  exertions  that  result  is  accomplished,  there  must 
be  proof  of  a  contract  specific  and  distinct  in  its  terms,  which  provides 
for  compensation  in  any  event,  whether  the  imperiled  property  is  saved 
or  not.  The  Independence,  2  Curt.  350,  355,  Fed.  Cas.  No.  7,014; 
Steamboat  Co.  v.  Chase,  16  Wall.  622,  524,  21  L.  Ed.  369 ;  The  Susan, 
1  Sprague,  499,  Fed.  Cas.  No.  13,630 ;  Chapman  v.  Engines,  etc.  (D.  C.) 
38  Fed.  671,  672;  The  Louisa  Jane,  2  Low.  295,  Fed.  Cas.  No.  8,532. 
Upon  the  trial  now  under  review  the  judge  expressly  charged  the  jury 
that  such  was  the  law,  and  they  necessarily  must  have  found  that  the 
plaintiff  and  the  defendants  entered  into  a  contract  by  which  the  plain- 
tiff was  to  be  paid  for  its  services  in  any  event;  and  we  think  the  evi- 
dence might  justify  that  finding,  if  it  were  all  properly  admitted.  It 
was  not  necessary  that  the  parties  should  stipulate  in  totidem  verbis 
that  the  plaintiff  was  to  be  paid  in  any  event,  but  if  the  term  of  the 
contract  was  that  the  plaintiff  was  to  be  paid  in  any  event,  and  it  ap- 
peared that  such  was  the  intention  of  the  parties,  that  would  be  suf- 
ficient; and  here  there  was  testimony  given  by  one  of  the  plaintiff's 
witnesses  that  the  plaintiff  undertook  the  work  of  attempting  to  rescue 
the  stranded  barge  upon  condition  that  payment  should  be  by  the  day, 
in  consideration  of  the  doubtfulness  of  success  in  removing  the  vessel. 
But  the  testimony  given  by  the  plaintiff's  witness  on  that  subject  was 
flatly  contradicted,  and  it  was  on  the  vital  issue  in  the  case.  The  plain- 
tiff sought  to  support  its  version  by  evidence  of  a  conversation  had 
between  one  of  the  officers  of  the  plaintiff  and  one  of  the  defendants 
respecting  the  plaintiff's  claim.  The  witness  was  allowed  to  testify 
that  one  of  the  Messrs.  Tice  came  to  the  plaintiff's  office  with  a  bill 
which  had  been  rendered,  and  Mr.  Tice  wanted  to  know  the  least  the 
plaintiff  was  willing  to  take.  •  This  evidence  was  offered,  and  was  al- 
lowed under  objection  and  exception,  as  the  court  said,  "as  an  admission 
against  the  defendants'  interest,"  and  it  was  evidently  regarded  as  an 
admission  of  a  specific  contract,  such  as  the  plaintiff  insisted  had  been 
made  between  the  parties.  In  the  attitude  in  which  the  defendants 
stood  to  the  case,  it  could  not  be  regarded  as  a  declaration  against  in- 
terest respecting  the  particular  contract  asserted  to  have  been  made  by 
the  plaintiff.     The  defendants  admitted  they  were  liable  upon  a  salvage 
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claim,  and  a  conversation  with  reference  to  the  plaintiff's  demand  may 
have  related  as  much  to  the  settlement  of  the  salvage  claim  as  to  the 
settlement  of  a  demand  upon  a  particular  contract  Unless  it  related 
exclusively  to  the  particular  contract,  it  was  entirely  immaterial,  and 
there  is  no  circumstance  to  show  ttiat  the  conversation  could  in  any  way 
be  construed  as  an  admission  that  the  defendants  were  liable  upon  such 
a  contract  as  the  plaintiff  sought  to  prove.  It  was  at  most  an  attempt 
of  the  defendants  to  secure  a  settlement  of  some  daim  made  against 
them,  and  what  was  said  is  not  evidence  on  the  one  issue  involved  here 
of  a  spjecific  contract  having  been  made,  if  it  is  evidence  at  all. 

Again,  the  plaintiff  was  allowed,  under  objection  and  exception,  to 
inquire  of  the  defendants  what  insurance  they  carried  upon  the  stranded 
barge.  That  was  a  matter  entirely  immaterial  to  the  question  of  a 
contract  having  been  made  between  the  parties.  The  only  purpose  for 
which  this  could  have  been  offered  was  to  make  it  appear  to  the  jury 
that  there  was  a  claim  against  an  insurance  company  out  of  which  the 
defendants  could  reimburse  themselves  for  anything  they  might  have 
been  compelled  to  pay  to  the  plaintiff.  Inquiries  of  that  character  are 
not  permitted.  They  naturally  tend  to  prejudice  the  minds  of  the  jury. 
Cosselmon  v.  Dunfee,  172  N.  Y.  507,  66  N.  E.  494. 

For  the  errors  pointed  out,  the  judgment  must  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  appellants  to  abide  the  event    All  concur. 


MILLER  et  al.  v.  EDISON  ELBGTRIO  ILLUMINATING  CO.  OF 
NEW  YORK. 

(Supreme  Ck)Tirt,  Appellate  Division,  First  Department    October  21,  1904.) 

1.  Appeal— Daicaobs—Impbopkb  Assxssicent— Affibmancx. 

Where,  in  an  action  for  a  nuisance,  the  proof  showed  th^t  plaintiff  was 
only  entitled  to  recover  damages  sustained  between  May  1,  1895,  and 
May  1,  1900,  bnt  the  damages  proved  during  that  period  amounted  to 
$15,000,  the  fact  that  thcf  conrt  assessed  damages  at  the  sum  of  $4,500 
for  a  period  including  time  prior  and  subsequent  to  such  dates  did  not 
require  reversal  on  appeal. 

Van  Brunt,  P.  J.,  and  O'Brien,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Eli  P.  Miller  and  another  against  the  Edison  Electric 
Illuminating  Company  of  New  York.  From  a  judgment  in  favor  of 
plaintiffs,  defendant  appeals.     Affirmed. 

See  80  N.  Y.  Supp.  319. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  PATTERSON, 
O'BRIEN,  and  LAUGHLIN,  JJ. 

Henry  J.  Hemmens,  for  appellant. 
Frank  M.  Hardenbrook,  for  respondents. 

PATTERSON,  J.  This  is  the  second  appeal  in  this  action,  which 
was  brought  to  restrain  the  defendant  from  continuing  a  nuisance,  and 
for  damages  to  the  plaintiffs'  real  property  claimed  to  have  been  affected 
thereby.     On  the  former  appeal  (Miller  v.  Edison  Co.,  66  App.  Div. 
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470,  73  N.  Y.  Supp.  376)  it  was  held  by  this  court  that,  although  the 
plaintiffs  may  have  been  entitled  to  an  injunction  at  the  commencement 
of  the  action,  the  proof  disclosed  such  a  change  in  conditions  as  to  ren- 
der the  issuance  of  an  injunction  as  final  relief  unnecessary,  but  that 
the  court  properly  retained  the  action  for  the  purpose  of  awarding  dam- 
ages which  the  plaintiffs  had  shown  they  had  suffered.  It  was,  there- 
fore, considered  that  the  plaintiffs,  as  owners  of  the  property,  were 
entitled  to  maintain  this  action,  and  further  discussion  of  tliat  subject 
is  unnecessary. 

On  the  former  appeal,  however,  an  award  of  damages  which  had 
been  made  was  set  aside  on  the  ground  that  it  appeared  from  the  de- 
cision of  the  court  below  that  damages  were  allowed  for  a  period  for 
which  no  award  could  be  made,  namely,  for  a  time  intermediate  the 
date  of  the  trial  and  the  date  of  the  decision,  and,  as  there  was  no  way 
of  separating  the  damage  properly  from  that  improperly  allowed,  a 
new  trial  was  necessary.  On  the  second  trial,  from  the  judgment 
entered  upon  which  this  appeal  is  taken,  the  court  found  that  the  plain- 
tiffs were  entitled  to  $4,600  damages  sustained  between  the  4th  of  Oc- 
tober, 1892,  and  the  2d  day  of  June,  1903.  Upon  an  examination 
of  the  record  we  are  unable  to  find  that  the  plaintiffs  were  entitled  to 
recover  for  any  damage  prior  to  the  1st  day  of  May,  1895,  or  any  after 
the  year  1900,  and  that  the  damage  really  suffered,  and  for  which  they 
were  entitled  to  recover,  is  limited  to  the  period  between  May  1,  1895, 
and  May  1,  1900.  The  conditions  which  existed  to  show  damage  dur- 
ing that  period  are  as  follows:  Prior  to  the  erection  of  the  defend- 
ant's power  house,  the  operation  of  which  was  the  cause  of  complaint 
in  this  action,  the  rental  value  of  the  property,  furnished  (and  the 
house  of  the  plaintiffs  was  a  furnished  house),  was  about  $15,000, 
and  the  plaintiffs  actually  received  in  rental  and  privileges  tliey  en- 
joyed the  full  amount  of  $15,000  up  to  the  1st  of  May,  1895,  but  at 
that  date  they  were  obliged  to  rent  their  property  at  a  depreciated  value, 
which  depreciation,  on  the  evidence,  is  largely  attributable  to  the  main- 
tenance and  operation  of  the  defendant's  works.  The  total  depreciation 
for  the  five  years  at  the  rate  of  $3,000  a  year  is  $15,000.  The  plaintiffs 
received  on  a  lease  made  May  1,  1895,  as  rental,  and  with  the  privileges 
they  formerly  enjoyed,  only  $12,000.  There  was,  therefore,  a  deprecia- 
tion for  those  five  years  of  $15,000,  and  that  is  ascertained  from  the  evi- 
dence. The  court  below  allowed  $4,500,  which  is  a  little  less  than  a 
third  of  the  depreciation  for  five  years  mentioned.  The  case,  there- 
fore, as  now  made,  shows  a  different  situation  from  that  which  appeared 
on  the  former  appeal.  Then  it  was  impossible  to  separate  the  damage 
allowable  from  that  for  which  a  recovery  could  not  be  had,  but  here 
the  separation  may  be  completely  made.  The  amount  is  much  less 
than  the  court  might  have  allowed  had  it  confined  the  award  to  the 
period  of  the  five  years  before  mentioned. 

The  judgment  should  be  affirmed,  with  costs.  HATCH  and 
LAUGHLIN,  JJ.,  concur.    VAN  BRUNT,  P.  J.,  dissents. 

O'BRIEN,  J.  (dissenting).  The  judgment  includes  damages  from 
1892  and  it  is  certain  that  no  damages  should  have  been  awarded  prior 
to  May  1,  1895.     The  amount  in  this  case  is  reasonable  and  could 
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be  sustained  if  confined  to  the  period  subsequent  to  May  1,  1895.  It 
is  impossible  however  from  this  record  to  separate  the  damages  or  de- 
termine how  much  were  allowed  for  the  prior  period.  The  judgment 
for  this  reason  is  erroneous  and  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the  event 


GARY  V.  GARY  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department    October  21,  1904.) 

1.  AiTOBNEYs — Substitution — Pees. 

Wbere  plaintiff's  attorney,  in  an  action  for  divorce,  after  obtaining 
an  order  allowing  counsel  fees  of  $250  pendente  lite,  and  preparing  the 
case  for  trial,  refused,  "for  reasons  satisfactory  to  himself,"  to  further 
act  as  her  attorney  in  the  matter,  plaintiff  was  entitled  to  an  order  of 
substitution,  without  payment  of  an  additional  sum  for  fees. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Minnie  A.  Cary  against  Arthur  L.  Gary.  From  an 
order  granting  plaintiff's  motion  for  a  substitution  of  attorneys  only 
on  condition  of  paying  Charles  F.  Brandt,  her  former  attorney,  a 
sum  specified,  she  appeals.     Modified. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  PATTER- 
SON, O'BRIEN,  and  LAUGHLIN,  JJ. 

Henry  A.  Uterhart,  for  appellant. 
Charles  F.  Brandt,  for  respondent. 

PATTERSON,  J.  The  plaintiff  appeals  from  an  order  made 
upon  her  application  for  a  substitution  of  attorneys  to  represent  her 
in  this  action,  which  was  instituted  to  procure  a  divorce  from  her 
husband.  The  attorney  who  brought  the  action  for  her  had  applied 
to  the  court  for  counsel  fees,  and  was  awarded  the  sum  of  $250, 
which  seemingly  was  paid  by  the  defendant.  The  action  was  begun 
in  August,  1903,  and  was  ready  to  be  put  upon  the  calendar  for 
trial  in  December  of  that  year.  In  June,  1904,  the  plaintiff  obtained 
an  order  from  the  court  requiring  her  then  attorney  to  show  cause 
why  other  attorneys  should  not  be  substituted  in  his  place,  and  in 
the  affidavit  upon  which  that  order  was  granted  it  was  shown  that 
her  then  attorney  had  virtually  abandoned  the  cause.  In  her  affi- 
davit is  incorporated  a  letter,  signed  by  the  attorney,  in  which  he 
says  that  for  reasons  satisfactory  to  himself  he  declined  to  advise 
the  plaintiff  any  more,  and  that  her  objection  to  his  conduct  in  not 
putting  the  case  on  the  calendar  was  "enough  to  justify  any  attor- 
ney to  cease  his  relations ;  the  mutual  confidence  which  each  had 
in  the  other,  looking  to  the  success  of  the  action,  having  ended  sole- 
ly through  your  own  conduct,  the  result  can  be  no  other  than  a 
change  of  attorneys."  On  the  return  of  the  order  to  show  cause, 
the  attorney  insisted  that  as  a  condition  of  a  substitution  he  was 
entitled  to  additional  compensation,  and  the  court,  entertaining 
that  view,  made  the  order  appealed  from,  by  the  terms  of  which  the 
motion  is  granted  upon  condition  of  the  plaintiff  paying  to  the  at- 
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torney  an  additional  sum  of  $100  within  a  specified  time,  and  if 
that  condition  is  not  complied  with,  then  tiie  motion  for  a  substitu- 
tion is  denied. 

The  motion  for  a  substitution  should  have  been  granted  uncon- 
ditionally. The  attorney  had  already  received  an  allowance  from 
the  court,  which  was  deemed  sufficient  at  the  time  it  was  made  as  a 
counsel  fee  pendente. lite.  But  irrespective  of  any  question  of  the 
value  of  his  services,  the  attorney,  in  the  attitude  he  took  to  his 
client,  is  not  entitled,  under  the  circumstances  appearing  here,  to 
any  further  compensation.  He  expressly  notified  her  that  for  rea- 
sons which  were  satisfactory  to  himself  the  relation  of  attorney 
and  client  between  them  must  cease.  Thereupon  she,  as  she  had 
the  right  to  do,  sought  the  assistance  of  other  lawyers,  and  in  so 
doing  merely  acted  upon  a  situation  which  the  attorney  had  himself 
created.  He  thus  abandoned  the  plaintiff's  case.  His  employment 
was  an  entire  one,  and  where  an  attorney,  without  justifiable  cause, 
abandons  the  service  for  which  he  was  employed,  he  cannot  recover 
compensation.  Bathgate  v.  Haskin,  59  N.  Y.  533-635.  Here  justi- 
fiable reason  for  abandoning  the  case  was  not  shown  by  proof  made 
by  the  attorney  or  otherwise. 

The  order  appealed  from  should  be  modified  by  striking  out  the 
provision  concerning  the  payment  of  additional  compensation  to 
the  attorney,  and  granting  the  motion  for  a  substitution,  with  costs 
to  the  plaintiff  of  this  appeal.    All  concur. 


McMAHON  V.  METROPOLITAN  ST.  RT.  CO. 
(Supreme  Court,  AppeHate  Diyision,  First  Department    October  21,  1901) 

1.  Actions— TBiAir-lNSTBXTCTioNs— Misconduct  of  Judge. 

Where  an  action  for  injuries  was  properly  brought  In  the  Supreme 
Court,  a  statement  by  the  judge  as  a  part  of  his  charge  In  submitting 
the  case  to  the  jury  that  the  case  ought  not  to  have  been  brought  in  the 
Supreme  Court  because  the  injuries  were  not  serious  enough  to  warrant 
the  taking  up  of  the  time  of  such  court,  but  should  have  been  brought 
either  in  the  Municipal  or  City  Court  of  the  city  of  New  York,  because 
of  the  congested  condition  of  the  Supreme  Court  calendar,  was  prejudicial 
error. 

Van  Brunt,  P.  J.,  and  O'Brien,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Mary  McMahon  against  Metropolitan  Street  Railway 
Company.  From  a  judgment  in  favor  of  defendant,  and  from  an 
order  denying  plaintiff's  motion  for  a  new  trial  on  the  minutes, 
plaintiff  appeals.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  PATTER- 
SON, O'BRIEN,  and  LAUGHLIN,  JJ. 

D.  Milbank,  for  appellant. 
Charles  F.  Brown,  for  respondent. 

HATCH,  J.  The  plaintiff  seeks  to  recover  damages  for  injuries 
claimed  to  have  been  negligently  inflicted  by  the  defendant.    The 
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complaint  demands  judgment  for  $2,500.  The  proof  given  by  the 
plaintiff  upon  the  trial  tended  to  sustain  the  averments  of  the  com- 
plaint, and,  if  believed,  entitled  her  to  a  verdict  at  the  hands  of  the 
jury  for  such  sum  as  the  evidence  fairly  warranted.  It  is  evident, 
however,  that  the  injuries  were  comparatively  slight,  and  the  evi- 
dence of  damage  would  not  have  justified  the  finding  of  a  large 
amount.  We  should  have  no  difficulty  in  affirming  the  judgment 
were  it  not  for  an  errpr  committed  by  the  court  in  its  charge  to  the 
jury.     In  submitting  the  case,  the  court  said : 

'This  case  ought  not  to  have  been  brought  Id  this  court  because  the  par- 
ticular injuries  complained  of  are  not  serious  enough  to  take  up  the  time  of 
the  Supreme  Cotut.  It  ought  to  have  been  brought  in  the  Municipal  or  City 
Court" 

To  this  charge  counsel  for  the  plaintiflf  excepted,  stating  as  the 
grounds  of  his  objection : 
"That  this  court  is  open  to  all  parties,  poor  and  rich  alike.** 

The  court  replied : 

"No,  it  is  not  a  question  of  being  poor  or  rich,  and  you  ought  not  to  make 
such  a  statement;  but  the  courts  of  our  commonwealth  are  divided  in  their 
jurisdiction  in  regard  to  amount  The  Municipal  Court  has  jurisdiction  to 
$500,  the  City  Court  up  to  $2,000;  and  in  the  multiplicity  of  actions  which 
are  brought  in  this  great  city  it  Is  the  policy  of  our  judiciary  that  actions 
for  small  damages  ought  not  to  block  the  calendars  of  the  Supreme  Court 
when  ther^  were  two  other  courts  of  competent  jurisdiction  in  which  they 
could  be  brought" 

The  learned  court,  in  what  it  said,  was  undoubtedly  prompted 
thereto  on  account  of  the  condition  of  the  calendar,  where  important 
cases  were  awaiting  trial,  which  could  not  be  had  by  reason  of  the 
time  of  the  court  being  taken  up  with  comparatively  trivial  cases, 
and  such  practice  the  court  sought  to  discourage.  However  com- 
mendable may  have  been  the  motive  of  the  court,  it  cannot  answer 
to  cure  an  error  which  denied  to  the  plaintiff  any  part  of  her  legal 
rights,  and  it  was  clearly  within  her  right  to  bring  her  action  in  the 
Supreme  Court.  It  is  not  the  pojicy  of  the  judiciary,  as  stated  by 
the  learned  court,  which  governs  such  situation,  but  it  is  the  ex- 
press provisions  of  law,  which  all  courts  are  bound  to  enforce,  and 
by  which  alone  the  rights  of  parties  are  to  be  measured.  Any  pol- 
icy of  judicial  action  which  in  any  wise  limited  plaintiff's  rights 
which  is  not  found  in  the  law  of  the  land  was  neither  the  policy 
nor  the  law  which  the  court  or  jury  had  the  right  to  consider  in 
making  disposition  of  the  case.  That  the  court  substituted  what 
it  expressed  as  the  policy  of  the  judiciary  in  passing  upon  the  plain- 
tiff's rights  instead  of  the  law  of  the  land  is  clear  beyond  question, 
and  the  determination  and  charge  in  that  respect  was  erroneous. 
It  was  not  within  the  authority  of  the  court  to  announce  to  the  jury 
that  the  case  ought  not  to  have  been  brought  in  the  Supreme  Court. 
That  question  neither  the  x:ourt  nor  the  jury  had  any  right  to  con- 
sider. Under  the  law  this  case  was  properly  brought  in  the  Su- 
preme Court,  so  far  as  legal  rights  are  concerned,  as  much  so  as  it 
would  have  been  had  it  involved  in  its  disposition  millions  of  dol- 
lars.    Manifestly,  there  can  be  no  admeasurement  of  rights  based 
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upon  amounts  involved,  where,  under  the  law,  parties  have  the 
right  to  invoke  the  attention  and  action  of  the  tribunal  in  which  he 
appears.  Courts  are  not  then  concerned  in  making  disposition  of 
the  matter  upon  such  basis.  When  properly  brought,  as  this  case 
was,  the  duty  and  obligation  rest  upon  the  court  to  dispose  of  the 
controversy  according  to  the  rules  of  law  applicable  thereto.  And 
where  the  jurisdiction  and  action  of  the  court  have  been  properly 
invoked  it  is  manifest  error  for  the  court  to  charge  the  jury  that 
such  action  ought  not  to  have*  been  taken.  If  any  wrong  is  worked 
to  others  under  such  circumstances,  it  does  not  lie  with  the  court  to 
correct  it,  but  with  the  Legislature;  and  there  can  be  no  legal 
judicial  policy  applicable  to  such  a  situation  which  does  not  arise 
out  of  principles  of  law  which  control  the  court's  action  and  the 
rights  of  the  parties.  In  AUis  v.  Leonard,  58  N.  Y.  288,  it  was  held 
that  expressions  of  opinion  by  a  court  in  charging  the  jury,  which 
are  calculated  to  influence  their  decision  in  a  matter  with  which 
they  have  authority  to  deal,  will  be  critically  scrutinized,  and,  in 
order  to  uphold  it,  it  must  appear  that  the  party  wa^  not  prejudiced 
thereby,  and  that  the  jury  without  regard  to  the  opinion  expressed 
were  left  free  to  act,  and  uninfluenced  by  it.  The  question  has 
arisen  in  various  forms,  and  this  rule  has  been  uniformly  applied. 
Richardson  v.  Van  Nostrand,  43  Hun,  299 ;  Gilbertson  v,  42nd  St. 
R.  R.  Co.,  14  App.  Div.  294,  43  N.  Y.  Supp.  782 ;  Magee  v.  City  of 
Troy,  48  Hun,  383,  1  N.  Y.  Supp.  24;  Massoth  v.  Delaware  and 
Hudson  Canal  Co.,  64  N.  Y.  524.  The  charge  in  the  present  case 
was  something  more  than  the  expression  of  an  opinion.  It  was  a 
determination  by  the  court  expressed  to  the  jury  that  the  particular 
action  ought  not  to  have  been  brought  in  that  court,  and  this  ob- 
servation was  re-ehforced  by  the  comments  of  the  court  upon  the 
same  subject  made  after  the  exception  was  taken.  In  fact,  it  substi- 
tuted as  a  consideration  for  the  jury  whether  or  not  plaintiff  ought 
to  have  come  into  the  Supreme  Court  with  her  case,  and  this  ques- 
tion was  decided  against  her  by  the  court.  In  other  words,  her 
rights  were  made  to  depend  upon  the  trivial  character  of  her  claim 
and  the  business  which  confronted  the  Supreme  Court,  and  to  that 
extent  was  tantamount  to  saying  that  she  was  not  in  the  proper 
court  with  her  case.  In  fact,  the  court  also  immediately  decided 
otherwise,  as  it  proceeded  to  submit  the  case  to  the  jury.  This, 
however,  did  not  cure  the  invasion  by  the  court  of  the  plaintiff's 
rights,  for  the  announcement  thus  made  and  stated  to  the  jury 
could  scarcely  be  otherwise  than  prejudicial  to  the  plaintiflF.  That 
it  might  have  prejudiced  her  case  in  the  minds  of  the  jury  is  mani- 
fest, and  under  such  circumstances  reversible  error  is  committed. 

It  follows,  therefore,  that  the  judgment  and  order  should  be  re- 
versed, and  a  new  trial  granted,  with  costs  to  the  appellant  to  abide 
the  event.  All  concur,  except  VAN  BRUNT,  P.  J.,  and  O'BRIEN, 
J.,  who  dissent.  « 
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In  re  ELECTORS  OF  TOWN  OF  NEWBURGH,  ORANGE  COUNTY. 
(Supreme  Court,  Appellate  Division,  Second  Department    October  14,  1904.) 
1.  LiQuoB    Tax—Locai.    Option    Questions— Submission— Objections—Sxt- 

PBEMK  COUBT — ^JUBISDICTION — STATUTES. 

Election  Law,  fifi  56,  65  (Laws  1896,  pp.  922,  930,  c  909),  providing  for 
the  printing  of  ballots,  selection  of  devices,  etc.,  and  declaring  that  a 
written  objection  to  any  certificate  of  nomination  may  be  filed,  etc.,  and 
the  questions  raised  shall  be  heard  and  determined  by  the  Supreme 
Court,  or  a  justice  thereof  within  the  judicial  district,  or  any  county 
judge  within  his  county,  etc.,  has  no  application  to  the  submission  of 
local  option  questions  under  the  liquor  tax  law,  and  hence  the  Supreme 
Court  has  no  jurisdiction  to  pass  on  the  sufllciency  of  a  petition  to  re- 
strain a  town  clerk  from  printing  ballots  for  the  submission  of  such 
questions. 

Appeal  from  Special  Term,  Orange  County. 

Petition  by  the  electors  of  the  town  of  Newburgh,  Orange  county, 
for  the  submission  of  local  option  questions  at  the  election  to  be  held 
on  November  3,  1903.  From  an  order  denying  petitioners'  application 
for  an  order  restraining  the  town  clerk  from  printing  ballots  for  the 
submission  of  such  questions,  objectors  appeal.     Dismissed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

Henry  Kohl,  for  appellants. 

J.  Renwick  Thompson,  Jr.,  for  respondents. 

WILLARD  BARTLETT,  J.  I  think  we  ought  to  dismiss  this  ap- 
peal. The  proceeding  appears  to  have  been  instituted  by  a  petition  and 
affidavit  upon  which  an  order  was  granted  returnable  before  a  Special 
Term  of  the  Supreme  Court,  requiring  the  town  clerk  of  the  town  of 
Newburgh  to  show  cause  why  certain  petitions  filed  with  him  relative 
to  the  submission  of  certain  local  option  questions  under  the  liquor  tax 
law  (Laws  1896,  p.  45,  c.  112 ;  as  amended  by  Laws  1897,  p.  207,  c. 
312 ;  Laws  1899,  p.  855,  c.  398 ;  Laws  1900,  p.'  849,  c.  367 ;  and  Laws 
1901,  p.  1532,  c.  640)  should  not  be  declared  invalid,  and  why  the 
same  should  not  be  set  aside,  and  why  he  should  not  be  restrained 
from  printing  ballots  for  the  submission  of  the  questions  aforesaid. 
The  application  was  of  a  summary  nature,  and  it  appears  to  have  been 
supposed  that  there  was  jurisdiction  to  entertain  it  either  on  the  part 
of  the  Supreme  Court  or  a  justice  thereof,  under  sections  56  and  65  of 
the  Election  Law  (Laws  1896,  pp.  922,  930,  c.  909).  An  examination 
of  these  sections,  however,  shows  that  they  have  no  reference  whatever 
to  petitions  or  other  proceedings  under  the  liquor  tax  law,  but  that  they 
relate  solely  to  certificates  of  nomination  under  the  provisions  of  the 
election  law.  The  attempt  to  bring  questions  concerning  the  local 
option  provisions  of  the  liquor  tax  law  before  the  court  by  a  summary 
proceeding  under  sections  56  and  65  of  the  Election  Law  appears  to  me 
to  have  been  wholly  without  authority.  The  court  below  therefore  pos- 
sessed no  jurisdiction  to  pass  one  way  or  the  other  upon  the  sufficiency 
of  the  petitions.  It  would  have  been  diflferent  in  an  injunction  suit 
by  a  taxpayer  to  restrain  action  by  the  town  clerk ;  but  such  was  not  the 
nature  of  this  proceeding. 
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Inasmuch  as  the  court  at  Special  Term  possessed  no  jurisdicticHi,  I 
think  the  proper  course  for  this  court  is  neitiier  to  affirm  nor  reverse  its 
decision,  but  to  dismiss  the  appeal. 

Appeal  dismissed,  with  $10  costs  and  disbursements.     All  concur. 

HOOKER,  J.  I  concur  with  the  views  expressed  in  the  opinion 
of  Mr.  Justice  BARTLETT,  and  vote  to  dismiss  the  appeal,  but,  in 
any  event,  the  appellants  should  not  succeed.  The  facts  presented  by 
the  record  are  that  on  the  12th  day  of  October,  1903 — more  than  20 
days  before  the  general  election  of  that  year  and  the  biennial  town  meet- 
ing of  the  town  of  Newburgh,  Orange  county — ^there  was  filed  with  the 
town  clerk  of  that  town  a  petition  purporting  to  be  drawn  under  the 
local  option  provisions  of  the  liquor  tax  law  (section  16,  c.  112,  p.  57, 
Laws  1896,  amended  by  chapter  312,  p.  216,  Laws  1897,  chapter  398, 
p.  855,  Laws  1899,  chapter  3G7,  p.  863,  Laws  1900,  and  by  chapter 
640,  p.  1535,  Laws  1901).  On  the  21st  day  of  October,  1903,  the 
appellants  filed  with  the  town  clerk  written  objections  to  the  filing  and 
acceptance  of  the  petitions  upon  the  ground  that  they  were  not  properly 
and  formally  executed  and  acknowledged.  The  town  clerk  having  re- 
fused to  pass  favorably  upon  the  objections,  and  having  indicated  his 
intention  to  cause  the  local  option  questions  to  be  submitted  to  the  peo- 
ple of  the  town,  the  appellants  procured,  upon  their  petition,  an  order 
requiring  the  town  clerk  to  show  cause  why.  the  petitions  should  not  be 
declared  invalid,  and  set  aside,  and  why  he  should  not  be  restrained 
from  causing  the  questions  to  be  submitted  at  the  town  meeting.  The 
motion  was  opposed  by  certain  of  those  who  had  signed  the  original 
petitions  filed  with  the  town  clerk,  and  resulted  in  an  order  denying  the 
motion,  from  which  order  the  proponents  have  appealed  to  this  court 

The  record  contains  copies  of  the  original  petitions.  There  seem  to 
be  two  of  these;  some  of  the  petitioners  having  signed  one,  and  the 
balance  the  other.  This  was  evidently  done  for  the  sake  of  convenience 
in  procuring  the  signatures  and  taking  the  acknowledgments.  Objec- 
tion is  made  that  in  the  one  petition  the  certificate  of  acknowledgment 
made  by  the  notary  does  not  contain  the  date  on  which  certain  sub- 
scribers appeared  before  him  and  acknowledged  the  execution  of  the 
paper,  and  that  upon  the  other  petition  no  formal  certificate  of  acknowl- 
edgment signed  by  the  other  notary  is  annexed,  the  only  words  ap- 
pearing upon  the  latter  petition,  which  might  be  intended  to  have  the 
eflfect  of  acknowledgment,  being,  "Acknowledged,  subscribed  and 
sworn  to  before  me,  this  6th  day  of  October,  1903."  In  title  view  I  take 
of  this  appeal,  however,  it  is  unnecessary  to  discuss  the  effect  of  these 
two  objections.  There  is  appended  to  the  first  petition  a  full,  complete, 
formal,  and  adequate  certificate  of  a  notary  public  that  on  a  given  day 
before  the  subscriber,  the  notary,  personally  appeared  45  signers  of  the 
foregoing  petition,  their  names  being  included  in  the  certificate  of  the 
notary,  personally  known  to  be  the  same  persons  described  in  and  who 
executed  the  above  petition,  and  that  they  severally  acknowledged  the 
execution  of  the  same.  It  affirmatively  appears  in  the  papers  that  the 
number  of  names  of  electors  in  the  aggregate  signed  to  both  petitions 
exceeded  10  per  cent,  of  the  number  of  votes  cast  at  the  next  preceding 
general  election,  but  nowhere  does  it  appear  how  many  votes  were  cast 
at  that  time,  nor  is  anything  suggested  from  which  a  number  equaling 
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10  per  cent,  thereof  can  be  computed.  For  aught  that  appears,  the 
46  subscribers  to  the  first  petition,  whose  names  are  contained  in  the 
adequate  certificate  of  the  notary,  may  have  comprised  over  10  per 
cent,  of  the  electors,  and  thus  the  requirement  of  section  16  of  the 
Liquor  Tax  Law  be  met.  Until  facts  to  the  contrary  are  shown  by 
those  who  seek  to  attack  proceedings  under  this  section,  it  must  be  pre- 
stmied,  in  view  of  the  town  clerk's  action  in  submitting  the  questions, 
that  the  number  of  signers  whose  names  are  contained  in  the  proper  cer- 
tificate were  a  sufficient  number  to  require  the  clerk  to  act  I  agree 
with  the  opinion  expressed  recently  in  the  Third  Department  in  Re 
Rice  (Sup.)  88  N.  Y.  Supp.  612,  that  the  burden  is  upon  those  attacking 
the  vote  to  show  as  a  matter  of  fact  that  the  petition  did  not  contain 
the  requisite  number  of  signatures.  The  appellants  in  this  case  claim 
that,  if  the  names  of  those  signers  of  the  petition  which  are  contained 
in  the  certificate  of  the  first  petition,  where  the  date  is  omitted,  and 
whose  names  are  subscribed  to  the  second  petition,  where  no  formal 
notary's  certificate  appears,  were  not  counted,  the  number  remaining 
would  not  meet  the  requirements  of  the  statute,  and  would  not  show  a 
desire  on  the  part* of  at  least  10  per  cent,  of  the  electors  to  have  the 
propositions  submitted ;  but  in  their  papers  they  have  omitted  to  show 
the  important  fact  in  this  connection,  namely,  whether  or  not  the  bal- 
ance of  the  names  yet  remaining,  and  which  must  be  considered  reg- 
ularly presented  to  the  town  clerk,  would  comprise  enough  of  the  elec- 
tors to  carry  the  questions  to  a  vote. 


PEOPLE  ex  rel.  DOUGAN  v.  GREENE,  Police  Com*T  of  City  of  New  York. 
(Supreme  Court,  Appellate  Division,  Second  Department    October  li,  1904.) 

1.   MUNIOIPAI.   COBPORATIONS— POLICEMBN— RKM0VAJ>-PB0GEEDINaS. 

Where  It  afl^matlvely  appeared  that  a  deputy  police  commissioner, 
before  whom  proceedings  for  the  removal  of  a  roundsman  were  had, 
made  no  adjudication  of  guilt  but  recommended  relator's  dismissal,  and 
referred  the  case  to  the  commissioner  for  decision,  and  the  conviction 
was  made  by  the  commissioner,  the  order  of  dismissal  was  Invalid,  since 
the  case  could  not  be  tried  before  one  officer,  and  a  conviction  rendered 
by  another. 

Certiorari  by  the  people,  on  the  relation  of  William  J.  Dougan, 
against  Francis  V.  Greene,  as  police  commissioner  of  the  city  of  New 
York,  to  review  relator's  dismissal  from  the  position  of  roundsman. 
Determination  annulled. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

Louis  J.  Grant,  for  relator. 
James  D.  Bell,  for  respondent 

WOODWARD,  J.  The  relator,  who  had  served  on  the  police  force 
for  about  16  years,  and  whose  reputation  as  such  we  may  assume  to 
have  been  good,  for  nothing  appears  to  the  contrary,  has  been  removed 
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from  his  position  as  roundsman  upon  the  charge  that  he  had  been 
guilty  of  "conduct  unbecoming  an  officer" — a  very  elastic  term,  de- 
pending upon  individual  conceptions  of  what  belongs  to  the  office  of  a 
policeman.  In  the  case  now  before  us  the  specifications  are  two  in 
number.  One  of  these  is  that  while  the  relator  was  being  tried  upon  a 
former  charge  of  having  failed  to  pay  an  indebtedness  to  one  Hobbs, 
and  while  the  latter  was  under  oath  testifying  to  the  state  of  the  ac- 
count, the  relator  said,  "You  are  a  liar,"  and  the  other  is  that  the  relator 
had  failed  to  pay  a  man  named  Hobbs  the  sum  of  $68.07,  and  that  the 
relator  had  stated  that  he  had  paid  $8  on  the  account,  and  that  said 
statement  was  false.  In  reference  to  the  second  specification  it  may 
be  said  that  the  evidence  does  not  fairly  preponderate  that  the  statement 
of  the  relator  was  false.  He  says  unequivocally  that  he  did  pay  the 
$8.  He  tells  how  and  when  he  paid  it;  and  Hobbs,  who  appears  to 
have  been  persistently  following  the  relator,  and  endangering  his  posi- 
tion in  the  department,  says  that  the  relator  did  not  pay  him  the  amount 
An  officer  who  came  in  during  the  conversation  testifies  that  he  heard 
Hobbs  say  that  he  would  give  relator  a  receipt  in  the  morning,  but  this 
was  in  a  measure  consistent  with  either  version  of  the  transaction,  for 
Hobbs  testified  that  relator  promised  to  give  him  some  money  in  the 
morning,  and  the  relator  says  that  he  gave  Hobbs  the  $8  at  the  time  of 
the  conversation,  and  promised  to  give  him  more  in  the  morning,  so 
that  the  testimony  in  reference  to  the  receipt  might  apply  to  either  of 
these  situations.  It  is  evident,  therefore,  that  the  question  presented  was 
purely  one  between  two  men,  both  of*  them  having  an  interest  in  the 
matter  under  consideration,  and  there  is  nothing  which  we  find  in  the 
record  to  show  that  the  relator  was  any  more  likely  to  testify  falsely 
than  the  man  who  had  carried  his  claim  to  the  police  department,  and 
who  was  coercing  payment  under  a  process  unknown  to  the  law.  It 
was  in  reference  to  this  same  claim  that  the  original  examination  before 
a  deputy  police  commissioner  was  being  held  when  the  relator  broke 
into  the  examination  with  the  declaration,  "You  are  a  liar."  This  lan- 
guage was  addressed  to  Hobbs,'  who  had  contradicted  the  statement 
made  by  the  relator  that  he  had  paid  $8  on  the  account.  While  it  must 
be  conceded  that  this  is  not  the  language  of  polite  society,  and  that  it 
was  improper  in  a  judicial  proceeding,  there  are  circumstances  in  which 
words  of  like  import  appeal  strongly  to  the  average  descendant  of  the 
Anglo-Saxon  race,  and  courts  of  record  are  usually  content  to  admin- 
ister a  reprimand  or  to  impose  a  reasonable  fine  for  like  impulsive  con- 
duct on  the  part  of  interested  parties.  The  deputy  commissioner,  how- 
ever, felt  that  the  case  demanded  action.  He  adjourned  the  proceeding 
based  on  the  charge  that  the  relator  had  failed  to  make  payment  to 
Hobbs,  and  instituted  the  charges  now  under  consideration,  making 
the  charge  which  he  was  then  investigating  a  part  of  the  specifications 
in  the  new  proceeding;  and  the  second  deputy  commissioner,  after 
hearing  the  evidence,  failed  to  make  any  findings  as  to  the  guilt  or 
innocence  of  the  relator,  but  recommended  his  removal  from  the  force, 
and  that  recommendation  has  been  acted  upon  by  the  police  commis- 
sioner. 

We  are  of  opinion  that  the  evidence  does  not  warrant  a  finding  that 
the  relator  made  a  false  statement  in  reference  to  the  payment  of  the 
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$8.  There  is  as  near  an  exact  balance  of  evidence  as  it  is  practically 
possible  to  attain,  and  when  we  consider  the  fact  that  the  investigation 
was  conducted  by  a  second  deputy,  on  charges  brought  by  the  first 
deputy,  the  chances  of  bias  are,  in  the  nature  of  things,  so  g^eat  that 
it  is  not  unreasonable  to  insist  that  charges  which  form  the  basis  of  a 
forfeiture  of  the  relator's  rights  shall  be  established  by  a  fair  prepon- 
derance of  evidence.  There  is  no  doubt,  under  the  evidence,  that  the 
relator  did,  on  the  occasion  of  his  examination  before  the  first  deputy 
commissioner,  say  to  Hobbs,  "You  are  a  liar."  This  language  is,  we 
may  assume,  unbecoming  an  officer.  He  ought  not  to  have  disturbed 
the  judicial  calm  of  an  investigation  into  an  affair  which  partakes 
largely  of  his  own  private  concerns,  modified  and  extenuated  by  those 
duties  and  obligations  imposed  by  law  and  the  dictates  of  a  common 
humanity ;  but  we  may  not  forget  that  even  a  roundsman  is  human, 
and,  if  Ws  statement  is  true  that  he  had,  in  fact,  made  this  payment  of 
$8 — ^and  it  is  quite  probable — ^the  impulse  of  a  man,  even  in  the  more 
refined  walks  of  life,  would  be  to  challenge  the  statement  of  Hobbs  to 
the  contrary.  We  cannot  believe  that,  in  the  absence  of  evidence  suffi- 
cient to  establish  the  second  of  the  specifications  in  this  charge,  the 
police  commissioner  would  have  felt  justified  in  imposing  the  extreme 
penalty  in  this  case. 

But  it  is  not  necessary  to  stand  upon  this  proposition.  When  the 
police  commissioner  or  either  of  his  deputies  undertakes  a  trial  of  a 
police  officer  upon  charges,  he  constitutes  a  court  of  inferior  jurisdic- 
tion. There  is  no  presumption  of  jurisdiction  in  favor  of  the  acts  of 
inferior  courts.  An  inferior  court  must,  when  questioned,  show  that 
it  acted  within  its  jurisdiction  (Yates  v.  Lansing,  9  Johns,  396,  437,  6 
Am.  Dec,  290,  cited  and  recognized  in  Smith  v.  Central  Trust  Co., 
154  N.  Y.  333,  340,  48  N.  E.  563 ;  and  see,  further,  authorities  there 
cited),  and  this  requires  that  the  record  of  such  a  court  should  show 
all  facts  essential  to  the  jurisdiction  (Taber  v.  City  of  New  Bedford, 
135  Mass.  162,  164).  When  the  record  shows  that  the  trial  is  con- 
ducted by  the  police  commissioner,  there  is  no  question  of  his  powers 
in  the  matter;  but  when  the  trial  is  conducted  by  a  deputy  commis- 
sioner, as  in  the  case  now  before  us,  the  record  should  show  by  what 
authority  the  deputy  is  acting.  Section  270  of  the  Revised  Charter  of 
the  city  of  New  York  (Laws  1901,  p.  115,  c.  466)  provides  for  the  ap- 
pointment of  a  police  commissioner,  who  is  given  the  power  to  appoint, 
"from  the  citizens  of  the  United  States  and  residents  of  the  said  city, 
and  at  pleasure  remove,  two  deputies,  to  be  known  as  first  deputy  com- 
missioner and  second  deputy  commissioner.  The  first  deputy  commis- 
sioner shall,  during  the  absence  or  disability  of  the  commissioner,  pos- 
sess all  the  powers  and  perform  all  the  duties  of  the  commissioner  ex- 
cept the  power  of  making  appointments  and  transfers.  In  the  absence 
or  disability  of  both  the  commissioner  and  the  first  deputy  commis- 
sioner, the  second  deputy  commissioner  shall  possess  all  the  powers  and 
perform  all  the  duties  of  the  commissioner  except  the  power  of  making 
appointments  and  transfers."  Subsequent  sections  of  the  charter  pro- 
vide for  the  powers  of  the  police  commissioner,  but  in  none  of  them 
is  there  any  delegation  of  power  to  the  deputy  commissioners  to  hold 
trials  of  subordinate  officers,  except  as  they  act  in  the  absence  of  the 
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commissioner,  or  1^  delegation  from  him  provided  by  section  270.  The 
provision  of  section  300,  p.  127,  that  "no  member  or  members  of  the 
police  force  except  as  otherwise  provided  in  this  charter  shall  be  fined, 
reprimanded,  removed,  suspended  or  dismissed  from  the  police  force 
until  written  charges  shall  have  been  made  or  preferred  against  him  or 
them,  nor  until  such  charges  have  been  examined,  heard  and  investi- 
gated before  the  police  commissioner  or  one  of  his  deputies,"  is  not  a 
legislative  delegation  of  power  to  such  deputies,  but  is  merely  a  recog- 
nition of  their  right  to  hold  such  trials  under  the  circumstances  set 
forth  in  section  2'j^O,  which  alone  fixes  and  determines  the  status  and 
powers  of  such  deputies.  It  is  necessary,  therefore,  where  a  second 
deputy  holds  this  inferior  court,  that  the  record  should  show  the  facts 
giving  him  jurisdiction  to  act.  It  should  be  shown  either  that  the  police 
commissioner  and  the  first  deputy  are  absent  from  the  city,  or  disabled 
to  perform  this  duty,  or  that  the  police  commissioner,  by  rules  or  regu- 
lations, has  prescribed  this  as  one  of  the  duties  of  such  deputy,  or  that 
such  deputy  has  been  specially  delegated  to  perform  the  service.  In  the 
absence  of  such  a  record,  there  is  nothing  on  which  to  base  the  subse- 
quent action  of  such  deputy  or  the  police  commissioner  who  acts  upon 
the  record  of  such  proceeding,  for  "the  rule  for  jurisdiction  is  that  noth- 
ing shall  be  intended  to  be  out  of  the  jurisdiction  of  a  superior  court 
but  that  which  specially  appears  to  be  so ;  and,  on  the  contrary,  nothing 
shall  be  intended  to  be  within  the  jurisdiction  of  an  inferior  court  but 
that  which  is  so  expressly  alleged."  Peacock  v.  Bell,  1  Saund.  73,  75, 
cited  approvingly  in  Smith  v.  Central  Trust  Co.,  supra.  This  court, 
under  the  statute,  consists  of  the  police  commissioner.  He  it  is  who 
is  given  jurisdiction  to  conduct  trials  upon  charges,  and  it  is  only  under 
the  conditions  named  in  the  statute  that  the  deputies  have  any  authorit)- 
in  the  premises,  and  where  the  record  fails  to  show  the  jurisdictional 
facts  it  is  fatally  defective.  We  find  no  such  facts  in  the  record  here 
presented,  and  the  relator  not  having  been  given  a  trial  before  the  police 
commissioner,  or  before  a  deputy  who  is  shown  to  have  authority  to 
act,  and  such  authority  cannot  be  presumed  or  inferred  (In  Matter  of 
City  of  Buffalo,  78  N.  Y.  362,  366),  the  proceeding  is  fatally  defective. 
and  cannot  warrant  the  removal  of  the  relator. 

This  result  is  not  contrary  to  the  reasoning  or  conclusion  of  this 
court  in  People  ex  rel.  Reardon  v.  Partridge,  86  App.  Div.  310,  83  N. 
Y.  Supp.  706.  In  that  case  the  record  recites  (folio  81  of  the  papers 
on  certiorari)  that  "the  police  commissioner  having,  on  the  26th  day 
of  May,  1902,  ordered  that  First  Deputy  Commissioner  N.  B.  Thurston 
be  and  is  hereby  directed  to  try  charges  preferred  against  Captain  Rear- 
don," and  "this  matter  coming  on  to  be  heard  on  this  date  the  defend- 
ant appears  in  person,"  etc.  "Present:  First  Deputy  Commissioner 
N.  B.  Thurston."  Here  at  least  was  a  recital  of  the  jurisdictional  facts 
necessary  to  give  the  first  deputy  jurisdiction,  and  the  question  raised 
in  that  case  was  not  whether  the  first  deputy  had  jurisdiction,  but 
whether,  he  having  had  jurisdiction  of  the  case  in  taking  the  evidence, 
it  was  within  the  power  of  the  police  commissioner  to  step  in  and  com- 
plete the  record  by  prescribing  the  punishment.  We  held  in  that  case 
— and  properly,  we  believe — that  the  policeman,  having  been  convicted 
before  the  first  deputy  comm^issioner,  was  brought  within  the  language 
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of  section  302  of  the  Revised  Charter,  which  provides  that  the  "police 
commissioner  shall  have  power,  in  his  discretion,  on  conviction  by  him 
or  by  any  court  or  officer  of  competent  jurisdiction,  of  a  member  of  the 
force  of  any  criminal  offense,  or  neglect  of  duty,"  etc.,  to  administer 
certain  defined  punishments.  While  there  is  no  reason  to  doubt  that 
this  discretion  might  be  delegated  to  the  deputy  who  was  designated  to 
try  the  charges  under  the  provisions  of  section  270  of  the  Revised 
Charter  (Laws  1901,  p.  115,  c.  466),  no  reason  suggests  itself  why  the 
commissioner  authorized  to  try  the  charges  and  to  administer  the  proper 
punishment  might  not  delegate  a  portion  of  this  power  to  his  deputy, 
reserving  the  discretionary  power  of  punishment  to  himself.  This  is 
apparentiy  what  was  done  in  the  Reardon  Case,  where  the  deputy  was 
directed  to  try  the  charges.  It  is  true,  of  course,  that  a  trial  generally  • 
contemplates  a  determination  of  the  issues  tried.  This  court  suggested 
in  the  subsequent  case  of  People  ex  rel.  Callan  v.  Partridge,  87  App. 
Div.  573,  84  N.  Y.  Supp.  487,  that,  where  the  trial  occurred  "before  a 
deputy  commissioner,  there  should  be  an  express  finding  one  way  or 
the  other  by  that  officer  declaring  the  accused  guilty  or  not  guilty^  of 
the  charge  against  him,  and  this  finding  should  be  set  out  in  writing 
in  the  report  of  the  proceedings  made  to  the  head  of  the  police  depart- 
ment," etc. ;  but  there  is  nothing  in  this  inconsistent  with  the  idea  that 
the  commissioner  might  properly  reserve  to  himself  the  discretionary 
power  of  measuring  out  the  punishment  to  be  imposed  upon  the  find- 
ings thus  made  and  the  evidence  deduced  in  support  of  tiie  same.  If 
the  commissioner  was  absent,  or  disabled  at  the  time,  or  if  he  had 
fuUy  delegated  his  powers,  both  in  respect  to  the  trial  and  the  punish- 
ment, a  different  question  would  be  presented;  but  in  the  case  now 
before  us  the  difficulty  is  that  the  record  does  not  show  that  any  powers 
have  been  delegated  to  the  second  deputy,  or  that  the  conditions  neces- 
sary to  give  him  jurisdiction  under  the  statute  exist,  and  there  is  no 
lack  of  harmony  between  the  cases  to  which  we  have  called  attention. 

The  proceedings  of  the  respondent  in  dismissing  the  relator  from 
the  police  service  should  be  reversed,  and  the  relator  reinstated  in  his 
position,  with  costs.     All  concur. 

HIRSCHBERG,  P.  J.  I  concur  in  the  result.  The  return  alleges 
that  the  deputy  commissioner  was  duly  authorized  to  try  the  charges. 
But  it  affirmatively  appears  that  he  made  no  adjudication  of  guilt.  His 
recommendation  fiiat  the  relator  be  dismissed  from  the  service  might 
be  regarded  as  equivalent  to  such  an  adjudication,  in  accordance  with 
the  dictum  in  People  ex  rel.  Callan  v.  Partridge,  87  App.  Div.  573,  576, 
84  N.  Y.  Supp.  487,  but  for  the  fact  that,  the  order  of  dismissal  shows 
that  the  case  was  referred  to  the  commissioner  for  decision  and  that  the 
conviction  was  made  by  him.  The  case  presented  is,  therefore,  that  of 
a  trial  before  one  officer  and  a  conviction  by  another.  See  People  ex 
rel.  De  Vries  v.  Hamilton,  84  App.  Div.  369,  82  N.  Y.  Supp.  884. 
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BELT  T.  HENRY  DU  BOIS'  SONS  CO. 
(Supreme  Court,  Appellate  Dirislon,  Second  Department    October  14,  1901) 

L   AiASTEB  AND   SEBVANT^INJUBIES  TO  SERVANT— SAFE  PlACE  TO  WOBK. 

Where  plaintiff,  while  engaged  as  defendant's  servant  in  placing  a 
fender  between  a  pile  driver  and  a  dredge  belonging  to  defendant,  was 
crushed  between  them  by  defendant's  tug  coming  up  against  either  the 
pile  driver  or  the  dredge,  negligently  and  without  warning,  plaintiff  was 
not  entitled  to  recover  on  the  ground  that  defendant  did  not  furnish 
plaintiff  with  a  safe  place  to  work,  since  the  place  was  reasonably  safe 
in  itself,  and  was  made  dangerous  only  by  the  manner  in  which  the  work 
was  being  done  at  the  time. 

2.  Same— Fellow  Sebvantb. 

Plaintiff,  who  was  engaged  as  a  servant  in  defendant's  pile-driving 
business,  was  placing  a  fender  between  a  pile  driver  and  a  dredge  be- 
longing to  defendant,  when  he  was  crushed  between  them  by  defendant's 
tug  coming  up  against  either  the  pile  driver  or  the  dredge,  negligently  and 
without  warning.  The  tug  was  employed  in  the  same  general  enterprise, 
and  was  used  to  tow  the  pile  driver  and  dredge  from  place  to  place,  and 
for  bringing  them  such  supplies  as  they  needed.  Held,  that  the  captain 
of  the  tug  was  a  fellow  servant  of  plaintiff,  and  hence  plaintiff  was  not 
entitled  to  recover  for  his  negligence. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Snowden  J.  Belt  against  the  Henry  Du  Bois'  Sons  Com- 
pany. From  a  judgment  in  favor  of  plaintiff,  and  from  an  order  denying 
defendant's  motion  for  a  new  trial  on  the  minutes,  defendant  appeals. 
Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD,  JENKS,  and  HOOKER,  JJ. 

Joseph  Fettretch,  for  appellant. 
Stanislaus  N,  Tuckman,  for  respondent 

HIRSCHBERG,  P.  J.  It  would  seem  from  the  evidence  that  the 
defendant,  a  domestic  corporation,  is  engaged  in  the  dredging  and  pile- 
driving  business.  The  plaintiff  was  injured  while  working  in  its  em- 
ploy at  one  of  the  piers  at  Hoboken.  He  was  engaged  at  the  time  in 
placing  a  fender  between  a  pile  driver  and  a  dredge  belonging  to  the  de- 
fendant, and  was  crushed  between  them,  as  he  claims,  by  a  tug  coming 
up  against  either  the  pile  driver  or  the  dredge,  negligently  and  without 
warning.  The  tug  also  belonged  to  the  defendant,  and  was  a  part  of 
the  dredging  outfit.  It  was  used  for  the  purpose  of  towing  the  pile 
driver  and  dredge  from  place  to  place,  and  for  bringing  to  them  lumber, 
coal,  water,  food,  and  other  material  as  might  be  required  in  the  con- 
duct of  the  business.  The  negligence  charged  against  the  defendant 
is  that  of  the  captain  of  the  tug  in  coming  up  against  the  other  vessels  on 
the  occasion  in  question  without  giving  a  signal  of  his  approach,  and, 
if  he  is  to  be  regarded  as  a  fellow  servant  of  the  plaintiflF,  it  is  manifest 
that  the  judgment  cannot  be  sustained.  The  question  of  furnishing  a 
safe  place  to  work  in  is  not  presented.  The  place  where  the  plaintiff 
was  required  to  work  was  reasonably  safe  in  itself.  The  dangerous 
condition  was  occasioned  by  the  manner  in  which  the  work  was  being 
done  at  the  time,  viz.,  in  the  performance  of  that  detail  of  the  work 

Digitized  by  V^OOQIC 


Sup.    Ct.)  BELT  V.  HENRY   DU  BOIS'   SONS  CO.  1073 

which  consisted  in  bringing  necessary  material  and  supplies  to  the  men 
engaged  upon  the  dredge  and  pile  driver.  Although  the  work  of  the 
captain  of  the  tugboat  was  different  in  its  nature  and  character  from  that 
performed  by  the  men  upon  the  other  vessels,  the  labor  of  all  united  in 
the  prosecution  of  a  common  enterprise  under  the  employment  of  a  com- 
mon master,  and  they  are  accordingly  to  be  deemed  fellow  servants  with 
respect  to  all  acts  excepting  those  which  the  law  imposes  upon  the  mas- 
ter as  his  specific  duties.  It  was  early  held  by  the  Court  of  Appeals  in 
Coon  V.  The  Syracuse  and  Utica  Railroad  Co.,  5  N.  Y.  492,  that  the  rule 
absolving  an  employer  for  liability  to  one  servant  for  the  negligence  of 
another  was  applicable  notwithstanding  the  employments  of  the  servants 
were  separate  and  distinct,  provided  both  were  necessary  to  the  prosecu- 
tion of  a  common  enterprise.  The  same  doctrine  was  applied  in  the 
decision  of  the  case  of  Boldt  v.  The  New  York  Central  Railroad  Com- 
pany, 16  N.  Y.  432,  a  case  which  cannot  be  distinguished  in  principle 
from  the  one  at  bar.  There  a  laborer  was  employed  to  gravel  a  new 
and  unfinished  railroad  track,  upon  which  no  train  had  ever  been  run, 
and  while  walking  upon  it  towards  the  place  where  he  was  to  commence 
his  day's  work  he  was  overtaken  and  injured  by  a  passenger  train  using 
the  new  track  in  consequence  of  a  temporary  obstruction  upon  the  old 
one.  The  court  said  (page  433) :  "The  plaintiff  who  suffered  and  the 
persons  who  caused  the  injury  were  in  the  service  of  one  employer — the 
railroad  company;  the  plaintiff  in  preparing  a  track,  and  the  others  in 
running  trains,  but  both  in  the  common  enterprise  of  maintaining  and 
operating  the  railroad."  It  was  accordingly  held  that  there  could  be 
no  recovery.  For  other  cases  illustrating  the  same  general  principle 
applied  where  the  nature  of  the  work  of  the  various  servants  or  agents 
is  distinct  and  separable,  see  Hofnagle  v.  N.  Y.  Cen.  &  H.  River  R.  R. 
Co.,  55  N.  Y.  608 ;  McCosker  v.  Long  Island  Railroad  Co.,  84  N.  Y. 
77 ;  Slater  v.  Jewett,  85  N.  Y.  61,  39  Am.  Rep.  627 ;  Brick  v.  Roches- 
ter, N.  Y.  &  P.  R.  R.  Co.,  98>  N.  Y.  211 ;  Stringham  v.  Hilton,  111  N. 
Y.  188, 18  N.  E.  870, 1  L.  R.  A.  483 ;  Ford  v.  The  Lake  Shore  &  Mich- 
igan Southern  Railway  Company,  117  N.  Y.  638,  22  N.  E.  946 ;  Arnold 
V.  Delaware  &  H.  Canal  Co.,  125  N.  Y.  15,  26  N.  E.  1064;  Corcoran 
v.  The  Delaware,  Lackawanna  &  Western  Railroad  Company;  126  N.  Y. 
673,  27  N.  E.  1022 ;  Soderman  v.  Kemp,  145  N.  Y.  437,  40  N.  E.  212 ; 
Mele  V.  The  Delaware  &  Hudson  Canal  Company  (Super.  N.  Y.)  14 
N.  Y.  Supp.  630;  Niles  v.  New  York  Cent.  &  H.  R.  R.  R.  Co.,  14  App. 
Div.  58,  43  N.  Y.  Supp.  751 ;  Corcoran  v.  New  York,  N.  H.  &  H.  R.  R. 
Co.,  46  App.  Div.  201,  61  N.  Y.  Supp.  672 ;  Kennedv  v.  AUentown 
Foundry,  49  App.  Div.  78,  63  N.  Y.  Supp.  195 ;  Ward  v.  Naughton, 
74  App.  Div.  68,  77  N.  Y.  Supp.  344.  The  case  of  Tendrup  v.  John 
Stephenson  Co.,  51  Hun,  462,  3  N.  Y.  Supp.  882,  cited  by  the  learned 
counsel  for  the  respondent,  is  not  in  point.  In  that  case  it  was  held  by 
a  divided  court  that  the  servant  who  did  the  mischief  which  caused  the 
accident  occupied  the  place  of  the  defendant  at  the  time,  and  was  en- 
gaged in  the  work  of  the  defendant,  and  not  in  that  of  a  servant. 
It  cannot  be  successfully  asserted  in  this  case  that  it  was  any  part  of 
the  defendant's  duty  to  blow  the  whistle,  or  give  any  other  warning  of 
the  approach  of  the  tug.  Its  duty  was  discharged  when  it  employed  a 
competent  captain  and  furnished  him  with  the  means  and  appliances  of 
89  N.Y.S.— 68 
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safe  navigation,  and  when  the  specific  act  or  omission  which  caused  the 
injury  is  not  the  personal  act  or  omission  of  the  master  himself  the 
question  whether  it  can  be  imputed  to  him  as  occurring  in  the  discharge 
of  his  duty  as  master  is  always  dependent  upon  a  determination  of  its 
nature  and  character.  Crispin  v.  Babbitt,  81  N.  Y,  516,  37  Am.  Rep. 
521 ;  Loughlin  v.  State  of  New  York,  105  N.  Y.  169, 11  N.  E.  371. 
The  judgment  and  order  should  be  reversed. 

Judgment  and  order  reversed,  and  new  trial  granted;   costs  to  abide  tbe 
event    AU  concur. 


HOLLOWAY  V,  McWILLIAMS. 
(Sapreme  Oonrt,  Appellate  Division,  Second  Department    October  14,  1904.) 

1«  Masteb  and  Sbbvant— Defective  Soatfoldb—Liabilitt  or  Mastkb. 

The  rale  that  a  master  who  commits  the  details  of  the  constraction 
of  a  scaffold  to  his  servants  is  not  liable  for  their  negligence  In  con- 
structing the  same,  whereby  a  fellow  servant  is  injured*  has  been 
changed  by  the  labor  law  (Laws  1897,  p.  461,  c.  415X  and  under  that  law 
the  master  is  liable  for  such  injurlea. 

Woodward,  J.,  dissenting. 

Appeal  from  Trial  Term,  Richmond  County. 

Action  by  Charles  H.  HoUoway,  as  administrator  of  August  M.  Hol- 
loway,  deceased,  against  Frank  McWilliams.  From  a  judgment  for 
defendant,  and  from  an  order  denying  a  motion  for  a  new  trial,  plain- 
tiflf  appeals.    Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

Warren  C.  Van  Slyke,  for  appellant 
William  M.  Mullen,  for  respondent 

PER  CURIAM.  This  is  a  negligence  suit,  arising  out  of  the  death 
of  the  plaintiff's  intestate  while  working  for  the  defendant  upon  a  scaf- 
fold in  front  of  the  bow  of  a  scow  in  the  defendant's  shipyard.  The 
complaint  expressly  charged  the  defendant  with  having  negligently 
violated  chapter  415,  p.  461,  of  the  Laws  of  1897,  commonly  known  as 
the  "Labor  Law."  At  the  conclusion  of  the  trial  the  case  was  left  to 
the  jury  in  a  charge  to  which  neither  party  took  an  exception,  and  the 
•only  questions  presented  by  this  appeal  relate  to  the  subsequent  acdcMi 
of  the  trial  judge  in  charging  16  requests  presented  by  the  defendant. 
Many  of  the  instructions  thus  given  to  the  jury  involved  the  legal  propo- 
sition that  the  duty  of  a  master  to  his  servants  in  such  a  case  as  this 
was  fully  performed  by  furnishing  proper  materials  for  the  construc- 
tion of  the  scaffold  which  broke,  so  that,  where  a  master  committed 
the  details  of  the  construction  of  the  scaffold  to  his  servants,  and  their 
negligence  in  carrying  out  those  details  resulted  in  injury  to  a  fellow 
servant,  the  master  was  not  chargeable.  This  was  tlie  rule  sanctioned 
in  Butler  v.  Townsend,  126  N.  Y.  105,  26  N.  E.  1017,  and  other  authori- 
tative decisions  rendered  before  the  enactment  of  the  Labor  Law.   That 

•,  1.  See  Master  and  Servant,  vol.  34,  Cent.  Dig.  §§  374,  397,  459. 
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statute,  however,  has  changed  the  rule.  This  change  has  been  distinctly 
recognized  by  the  Appellate  Division  in  the  First  Department  and 
by  the  Court  of  Appeals  in  the  case  of  Stewart  v.  Ferguson,  34  App. 
Div.  615,  64  N.  Y.  Supp.  616,  on  subsequent  appeal,  62  App.  Div.  317, 
65  N.  Y.  Supp.  149,  affirmed  164  N.  Y.  553,  68  N.  E.  662.  The  in- 
structions given  in  response  to  the  requests  of  the  defendant  were  there- 
fore highly  misleading,  and  almost  equivalent  in  eflfect  to  a  direction  to 
the  jury  to  find  against  the  plaintiff. 

For  this  error  we  think  the  judgment  should  be  reversed. 

WOODWARD,  J.  (dissenting).  I  am  unable  to  concur  in  the  opin- 
ion about  to  be  handed  down  by  this  court,  which  holds  that  it  was  error 
for  the  court  at  trial  term  to  charge  the  following  request : 

"That  if  the  Jury  is  satisfied  from  all  the  evidence  that  the  defendant  fur- 
nished to  the  decedent  and  his  fellow  servants,  for  the  performance  of  their 
lahor,  in  working  at  the  place  of  the  accident,  safe,  suitable,  and  proper  ma- 
terials and  scaffolding  for  their  use  in  the  performance  of  their  work,  that 
then,  and  in  that  event,  plaintiff  cannot  recover,  and  the  defendant  is  en- 
titled to  a  verdict" 

^  It  is  conceded  that  this  is  a  correct  statement  of  the  defendant's  lia- 
bility as  it  would  have  existed  prior  to  the  enactment  of  the  Labor  Law, 
but  it  is  held  to  be  wholly  incorrect  under  the  new  rule  established  by 
that  act 

Section  18  of  the  Labor  Law  (Laws  1897,  p.  467,  c.  415),  in  so  far  as 
it  has  any  bearing  upon  the  questions  here  presented,  reads  as  follows : 

"A  person  employing  or  directing  another  to  perform  labor  of  any  kind  in 
the  erection,  repairing,  altering  or  painting  of  a  house,  building  or  structure 
shall  not  furnish  or  erect  or  cause  to  be  furnished  or  erected  for  the  per- 
formance of  such  labor,  scaffolding,  hoists,  stays,  ladders  or  other  mechanical 
contrivances  which  are  unsafe,  unsuitable  or  improper,  and  which  are  not 
so  constructed,  placed  and  operated  as  to  give  proper  protection  to  the  life 
and  limb  of  a  person  so  employed  or  engaged." 

The  fourth  paragraph  of  section  19  of  chapter  416,  p.  468,  of  the 
Laws  of  1897,  to  which  attention  is  called,  provides  that : 

''AH  swinging  and  stationary  scaffolding  shall  be  so  constructed  as  to  bear 
four  times  the  maximum  weight  required  to  be  dependent  therefrom  or 
placed  thereon,  when  in  use,  and  not  more  than  four  men  shall  be  allowed 
upon  any  swinging  scaffolding  at  one  time." 

This,  read  by  itself,  would  seem  to  have  some  bearing  upon  the  ques- 
tion, but  when  the  whole  section  is  brought  into  consideration  it  will  be 
discovered  that  this  paragraph  simply  furnishes  a  standard  by  which 
policemen  in  cities,  called  upon  to  inspect  scaffolding,  ropes,  blocks, 
pulleys,  and  tackle,  are  to  determine  their  duties,  and  does  not  pretend 
to  add  to  the  duties  of  the  master  as  described  in  the  previous  section. 
Section  19,  p.  467,  provides  that  "whenever  complaint  is  made  to  the 
commissioner  of  police,  superintendent  or  other  person  in  charge  of  the 
police  force  of  a  city,  that  the  scaffolding  or  the  slings,  hangers,  blocks, 
pulleys,  stays,  braces,  ladders,  irons  or  ropes  of  any  swinging  or  sta- 
tionary scaffolding  used  in  the  construction,  alteration,  repairing,  paint- 
ing, cleaning  or  pointing  of  buildings  within  the  limits  of  such  dty,  are 
unsafe,"  etc.,  such  police  commissioner  or  other  person  "shall  immedi- 
ately detail  a  competent  police  officer  to  inspect  such  scaffolding,"  etc. 
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It  then  provides  that  if,  after  such  inspection,  he  finds  the  same  to  be 
dangerous,  he  is  to  prohibit  its  use,  and  require  the  same  to  be  altered 
and  reconstructed  so  as  to  avoid  such  danger.  It  then  prescribes  a  no- 
tice to  be  affixed  to  the  scaffolding  or  other  defective  appliance,  and 
provides  for  serving  a  personal  notice  upon  the  party  responsible  for 
such  scaffolding,  etc.,  and  that  "any  officer  detailed  to  examine  or  test 
any  scaffolding  or  part  thereof,  as  required  by  this  section,  shall  have 
free  access,  at  all  reasonable  hours,  to  any  building  or  premises  contain- 
ing them  or  where  they  may  be  in  use."  Then  follows  the  provision 
above  cited  in  reference  to  the  maximum  weight,  which  is  clearly  in- 
tended to  establish  the  foundation  for  the  tests  provided  for  in  this 
section.  There  is  nothing  to  indicate  that  any  complaint  had  ever  been 
made  to  the  police  commissioner  or  any  other  person  having  charge  of 
the  police  force  of  the  city  of  New  York,  or  of  the  borough  of  Rich- 
mond, where  this  accident  happened,  in  reference  to  this  scaffolding. 
As  chapter  415,  p.  461,  of  the  Laws  of  1897,  undertakes  to  change  the 
common  law,  it  is  to  be  construed  as  intending  to  make  only  such 
changes  as  are  clearly  set  forth  (Rosin  v.  Lidgerwood  Manufacturing 
Co.,  89  App.  Div.  245,  247,  86  N.  Y.  Supp.  49,  and  authority  there  cited), 
and  a  construction  of  a  statute  should  be  avoided  which  would  affect 
injuriously  the  rights  of  others.  That  sense  should  be  attached  to  its 
provisions  which  will  harmonize  its  objects  with  the  preservation  and 
enjoyment  of  all  existing  rights.  Suburban  Rapid  Transit  Co.  v. 
Mayor,  etc.,  of  New  York,  128  N.  Y.  510,  523,  28  N.  E.  525.  A  con- 
struction of  this  statute  requiring  an  arbitrary  standard  of  strength, 
not  required  by  the  common  law  or  by  the  general  experiences  of  man- 
kind in  providing  a  safe  appliance  or  place  to  labor,  not  being  neces- 
sary, and  such  object  not  being  within  the  legislative  contemplation 
(Matter  of  Board  of  Street  Opening,  etc.,  133  N.  Y.  329,  31  N.  E.  102, 
16  L.  R.  A.  180,  28  Am.  St.  Rep.  640),  I  am  of  opinion  that  it  has  no 
bearing  upon  this  case.  It  can  find  its  legitimate  scope  and  use  in  pro- 
viding a  standard  by  which  policemen  are  to  judge  of  their  duty  when 
called  into  action  in  the  manner  prescribed  by  the  statute,  and  this  con- 
struction is  the  more  reasonable,  because,  if  the  Legislature  had  intend- 
ed to  prescribe  this  as  the  universal  standard  of  duty  on  the  part  of  the 
master,  it  would  naturally  have  found  a  place  in  section  18,  in  defining 
what  should  constitute  a  safe  scaffolding  and  appliances ;  that  section 
going  quite  into  detail  in  respect  to  that  question  in  a  separate  para- 
graph. '^Reason  is  the  soul  of  law,  and,  when  the  reason  of  any  partic- 
ular law  ceases,  so  does  the  law  itself."  Broom's  Legal  Maxims  (4th 
Ed.)  133,  and  examples,  134, 135.  If  we  look  into  the  provisions  of  this 
statute,  we  shall  find  that  the  reason  for  this  provision  in  section  19  of 
the  labor  law  was  that,  on  complaint  hieing  made  of  the  unsafety  of  any 
scaffolding,  etc.,  there  would  be  a  presumption  that  there  was  ground 
for  such  complaint,  and,  there  being  no  reason  to.  expect  that  a  police- 
man would  be  skilled  in  matters  of  this  character,  a  rule  was  laid  down 
for  his  guidance,  which  would  place  the  question  beyond  a  doubt.  He 
was  to  examine  and  test  the  scaffolding  and  appliances  upon  the  theory 
that  they  should  be  able  to  withstand  four  times  the  strain  which  would 
be  placed  upon  them  while  in  use,  and  "if,  after  examination,  such 
officer  finds  such  scaffolding  or  any  of  such  parts  to  be  dangerous  to 
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life  or  limb,  he  shall  prohibit  the  use  thereof,  and  require  the  same  to  be 
altered  and  reconstructed  so  as  to  avoid  such  danger."  It  is  likewise 
provided  that  after  the  officer  has  found  the  scaffolding  unsafe,  and  has 
given  notice  to  the  person  responsible  for  the  same,  such  person  shall 
"immediately  remove  such  scaffolding  or  part  thereof  and  alter  or 
strengthen  it  in  such  a  manner  as  to  render  it  safe,  in  the  discretion  of 
the  officer  who  has  examined  it,  or  his  superiors" ;  thus  indicating  that 
the  purpose  of  the  statute  was  to  secure  safety,  not  an  arbitrary  stand- 
ard of  resistance,  for  which  there  could  be  no  reason  other  than  that 
which  we  have  suggested.  For  the  purpose  of  making  the  examination 
and  test  of  the  scaffolding  and  appliances  by  a  policeman,  he  was  to 
require  a  standard  of  four-fold  strength;  that  is,  if  there  was  any 
doubt  about  the  matter,  it  was  the  policeman's  duty  to  be  absolutely 
certain.  But  when  this  examination  had  been  made,  and  the  respon- 
sible party  had  been  notified,  the  latter  was  required  to  "alter  or 
strengthen  it  in  such  a  manner  as  to  render  it  safe,  in  the  discretion  of 
the  officer  who  has  examined  it,  or  of  his  superiors."  These  provisions 
are  entirely  inconsistent  with  the  provisions  of  the  last  paragraph  of 
the  section,  requiring  the  fourfold  strength,  as  well  as  the  provisions 
of  section  18  of  the  same  act,  which  merely  requires  that  the  person 
employing  or  directing  another  to  perform  labor  of  any  kind  upon  a. 
house,  building,  or  structure  "shall  not  furnish  or  erect,  or  cause  to  be 
furnished  or  erected,  for  the  performance  of  such  labor,  scaffolding, 
hoists,  stays,  ladders  or  other  mechanical  contrivances  which  are  un- 
safe, unsuitable  or  improper,  and  which  are  not  so  constructed,  placed 
and  operated  as  to  give  proper  protection  to  the  life  and  limb  of  a  per- 
son so  employed  or  engaged,"  which  has  been  repeatedly  recognized 
as  presenting  a  question  of  fact,  upon  the  evidence,  for  the  jury.  Stew- 
art V.  Ferguson,  34  App.  Div.  515,  520,  64  N.  Y.  Supp.  615 ;  McLaugh- 
lin v.  Eidlitz,  50  App.  Div.  618,  621,  61  N.  Y.  Supp.  193 ;  Stewart  v. 
Ferguson,  52  App.  Div.  317,  319,  65  N.  Y.  Supp.  149 ;  s.  c,  164  N.  Y. 
553,  556,  58  N.  E.  662.  This  court  is  not  compelled — ^indeed,  it  is  not  . 
permitted — to  give  absolute  and  unqualified  effect  to  a  single  section  or 
clause  of  a  statute,  however  direct,  plain,  and  unambiguous,  considered 
by  itself  alone,  the  language  may  be,  if  there  are  other  provisions  in- 
consistent with  a  literal  and  unrestricted  interpretation  of  such  clause 
or  section,  unless  the  repugnancy  is  irreconcilable,  in  which  case  it  is 
the  duty  of  the  court  to  preserve  the  paramount  intention,  so  far  as  it 
is  consistent  with  the  rules  of  law,  although  this  may  lead  to  the  re- 
jection of  some  subordinate  and  secondary  provision.  Taggart  v. 
Murray,  53  N.  Y.  233.  But  fortunately  it  does  not  very  frequently  hap- 
pen that  a  statute  is  incapable  of  a  construction  which  will  give  some 
effect  to  all  its  parts.  The  primary  purpose  of  interpretation  is  to  as- 
certain the  intent  of  the  lawmakers,  and  in  statutes,  as  in  other  in- 
struments, clauses  in  themselves  absolute  and  unqualified  may  be  limited 
by  other  clauses  and  provisions.  The  whole  context  of  a  statute  may 
be  examined  to  ascertain  the  meaning  of  a  particular  clause ;  and  this 
becomes  necessary  where  the  meaning  is  doubtful,  or  where,  by  giving 
a  particular  clause  full  effect,  it  would  come  in  conflict  with  other  claus- 
es. A  statute,  like  a  will  or  a  contract,  is  to  be  construed  as  a  whole, 
and  in  applying  this  principle  of  construction  it  is  not  material  in  what 
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order  provisions  which  at  first  Wush  appear  contradictory  are  placed. 
The  meaning  is  to  be  collected  ex  antecedentibus  et  consequentibus, 
and  a  later  provision  may  be  qualified  by  a  prior  one,  or  the  contrary. 
People  ex  rel.  Mason  v.  McCIave,  99  N.  Y.  83,  89, 1  N.  E.  235 ;  People 
ex  rel.  Huntington  v.  Crennan,  141  N.  Y.  239,  244,  36  N.  E.  187,  and 
authorities  there  cited.  Applying  these  rules  to  the  last  clause  of  sec- 
tion 19  of  the  Labor  Law,  and  limiting  it  to  the  rule  or  standard  to  be 
applied  by  policemen  in  making  tests  where  they  are  called  into  action 
in  the  proper  way,  we  give  force  to  the  previous  provisions  of  the  same 
section,  which  permit  the  proper  person  to  make  alterations  and  to 
strengthen  the  scaflFolding  "in  such  a  manner  as  to  render  it  safe,  in  the 
discretion  of  the  ofiicer  who  has  examined  it,  or  of  his  superiors." 
Construed  to  require  an  absolute  standard  of  strength,  for  which  there 
can  be  no  good  reason,  under  all  circumstances,  the  discreticmaiy 
power  in  the  police  department  is  without  force  or  effect,  and  there  is 
no  question  for  the  jury  under  section  18  if  it  is  once  shown  that  the 
platform  fell  under  a  less  burden  than  four  times  its  normal  requirement, 
no  matter  what  degree  of  care  and  experience  was  involved  in  the 
construction  of  the  scaffolding.  There  is  no  warrant  for  this  construc- 
tion, which  thus  practically  makes  the  master  an  insurer  of  the  safety 
of  the  platform  or  scaffolding,  and  which  nullifies  important  provisions 
of  the  same  act,  and  particularly  so  when  the  main  purpose — that  of 
securing  the  responsibility  of  the  master  for  the  safety  of  his  employes 
within  the  rule  of  reasonable  care  to  provide  safe  places  for  them  to  per- 
form their  labor — ^may  be  fully  accomplished  under  a  construction  which 
gives  effect  to  all  of  the  provisions  of  the  law. 

I  am  aware  that  in  Stewart  v.  Ferguson,  62  App.  Div.  317,  65  N.  Y. 
Supp.  149,  a  divided  court,  in  discussing  this  provision  of  section  19  of 
the  Labor  Law,  declared  that  "this  establishes  a  criterion  of  the  safe^ 
of  a  scaffold  to  which  it  is  the  duty  of  the  master  to  conform ;  and,  if 
it  appears  that  a  scaffold  which  he  has  erected  for  the  use  of  his  em- 
ployes does  not  possess  the  strength  which  the  statute  requires,  the 
master  clearly  fails  to  do  the  duty  towards  his  employe  which  the  statute 
has  imposed  upon  him" ;   and  that  the  Court  of  Appeals,  in  affirming 
the  same  case  (164  N.  Y.  553,  556,  68  N.  E.  662),  incidentally  accepts 
this  view  of  the  law,  without  taking  into  view  the  whole  of  the  section, 
or  at  least  without  setting  out  more  than  this  single  clause  of  the  section. 
But  this  was  not  necessary  to  the  determination  of  the  question  before 
the  court,  and  if,  as  sometimes  happens,  broader  statements  are  made 
by  way  of  argument  or  otherwise  than  are  essentisEl  to  the  decision  of 
the  questions  presented,  they  are  the  dicta  of  the  writer  of  the  opinion, 
and  not  the  decision  of  the  court.     A  judicial  opinion,  like  evidence,  is 
only  binding  so  far  as  it  is  relevant;  and  when  it  wanders  from  the 
point  at  issue  it  no  longer  has  force  as  an  official  utterance.     Roberson 
V.  Rochester  Folding  Box  Co.,  171  N.  Y.  538,  661,  64  N.  E.  442,  59 
L.  R.  A.  478,  89  Am.  St.  Rep.  828,  and  authority  there  dted.    In  the 
Stewart  Case,  supra,  the  court  had  charged  the  jury,  without  exception, 
that  under  this  statute  the  duty  devolved  upon  the  defendant  to  exerdse 
reasonable  care  and  precaution  to  furnish  a  safe  scaffold  for  his  work- 
men, and  that  the  first  question  for  them  to  determine  was  whether  the 
defendant  used  proper  care  and  reasonable  precautions  in  furnishing 
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the  scaffold,  and,  if  they  found  that  he  did,  their  deliberations  were  to 
cease  there,  and  they  were  to  find  a  verdict  for  the  defendant.  Stew- 
art V.  Ferguson,  62  App.  Div.  317,  319-320,  65  N.  Y.  Supp.  149.  This 
undoubtedly  stated  the  law,  and  the  only  question  in  the  case  arose  from 
the  refusal  of  the  court  to  charge  at  the  request  of  the  defendant  "that 
the  happening  of  the  accident  created  no  presumption  of  negligence  on 
the  part  of  the  defendant,  but  the  burden  is  upon  the  plaintiff  to  estab- 
lish by  a  fair  preponderance  of  credible  testimony  that  the  falling  of 
this  scaffold  was  due  to  the  negligence  of  the  defendant,  and  without 
any  negligence  on  the  part  of  the  decedent  which  contributed  thereto." 
Stewart  v.  Ferguson,  52  App.  Div.  320,  65  N.  Y.  Supp.  161.  This 
being  the  only  question  involved  in  the  appeal,  the  mere  fact  that  the 
Appellate  Division  saw  fit  to  introduce  this  single  clause  of  section  19 
into  the  argument,  and  that  the  Court  of  Appeals  incidentally  accepted 
that  \iew  of  the  statute,  does  not  prevent  this  court  from  considering 
the  real  intention  of  the  Legislature,  unless  the  decision  depended  upon 
this  clause  of  the  statute,  and  this  question  was  actually  determined  by 
the  court  On  the  final  review  (62  App.  Div.  317,  321,  65  N.  Y.  Supp. 
149, 152)  it  is  conceded  that,  "even  without  resorting  to  the  statute,  up- 
on the  undisputed  facts  in  this  case,  the  refusal  to  charge  as  requested 
and  the  explanation  of  the  refusal  were  correct."  This  view  is  amply 
justified  by  the  authorities  cited  in  its  support.  In  the  case  of  Solarz 
V.  Manhattan  R.  Co.,  8  Misc.  Rep.  656,  29  N.  Y.  Supp.  1123,  it  appeared 
that  the  defendant  had  furnished  a  scaffold  upon  which  the  plaintiff  was 
called  upon  to  work;  that  when  he  went  upon  it  it  fell,  without  any  rea- 
son, so  far  as  appears ;  and  the  court  held  and  charged  the  jury  that 
the  unexplained  breaking  down  of  the  scaffold  made  out  a  case  suf- 
ficiently strong  to  go  to  the  jury.  This  case  was  affirmed  (11  Misc. 
Rep.  715,  32  N.  Y.  Supp.  1149,  and  again  in  155  N.  Y.  646,  49  N.  E. 
1104),  so  that  the  law  was  well  established  that  the  defendant  was  not 
entitled  to  the  charge  as  requested,  and  the  subsequent  declaration  of  the 
court  that  the  falling  of  the  scaffold,  unexplained,  raised  a  presump- 
tion of  negligence  on  the  part  of  the  employer,  who  owed  the  duty  of 
not  furnishing  a  scaffold  which  was  "unsafe,  unsuitable,  or  improper," 
was  entirely  proper,  and  the  rule  was  in  no  wise  changed  by  the  pro- 
visions of  section  19  of  the  Labor  Law.  The  falling  of  a  scaffolding 
provided  by  the  master  under  a  statutory  provision  that  such  scaffold- 
ing should  not  be  "unsafe,  unsuitable,  or  improper,"  where  such  fall 
was  unexplained,  raised  the  same  presumption  of  negligence  in  its  con- 
struction which  would  be  raised  under  the  same  circumstances  if  the 
statute  required  that  the  scaffolding  should  be  able  to  withstand  four 
times  the  normal  strain.  There  was  a  positive  duty,  if  the  master  fur- 
nished a  scaffolding  on  which  the  servant  was  called  upon  to  labor,  to 
furnish  a  safe,  suitable,  and  proper  one ;  and  the  fact  that  the  scaffold- 
ing, while  being  used  for  the  purposes  for  which  it  was  constructed, 
fell,  would,  without  explanation,  afford  a  prima  facie  case  against  the 
master.  It  would  raise  a  presumption  of  negligence  in  the  construction 
of  the  scaffolding,  and  this  presumption  would  not  be  increased  if  the 
statute  established  an  arbitrary  standard  of  strength.  If  I  am  right 
in  this  proposition,  it  follows  that  it  was  not  necessary  in  Stewart  v, 
Ferguson,  52  App.  Div.  317,  65  N.  Y.  Supp.  149,  affirmed  164  N.  Y. 
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553,  58  N.  E.  662,  to  determine  the  relations  of  this  clause  of  section 
19  to  the  provisions  of  section  18  of  the  Labor  Law,  and  we  are  at  lib- 
erty to  determine  this  question  in  its  relation  to  the  charge  of  the 
learned  court  in  the  case  at  bar. 

It  has  been  suggested,  however,  that  while  the  question  of  the  effect 
of  section  19  of  the  Labor  Law  was  not  necessarily  involved  in  the 
Ferguson  Case,  supra,  the  Court  of  Appeals  has  since  had  the  question 
under  consideration,  and  has  determined  the  question  finally ;  but  I  am 
unable  to  discover  any  such  necessary  result  from  its  recent  opinion  in 
the  case  of  Jenks  v.  Thompson,  179  N.  Y.  20,  71  N.  E.  266.  On  the 
contrary,  that  case  appears  to  me  to  support  the  view  which  I  have  taken 
of  the  Labor  Law,  in  so  far  as  it  has  any  bearing  upon  the  question. 
Upon  the  trial  of  that  action  the  plaintiff  offered  evidence  of  men  who 
had  had  long  experience  in  carpenter  work,  and  who  were  shown  to  be 
familiar  with  the  construction  of  scaffolds,  bearing  upon  the  question 
of  whether  the  scaffold,  as  constructed  and  afforded  to  the  plaintiff  for 
the  purpose  of  enabling  him  to  perform  his  work,  was  a  safe,  suitable, 
or  proper  scaffold ;  and  the  exclusion  of  such  evidence  on  the  ground 
that  it  was  immaterial  and  irrelevant  was  held  to  constitute  reversible 
error.  This  necessarily  held  that  the  question  of  whether  a  scaffolding 
was  safe,  suitable,  and  proper  was  a  question  for  the  jury,  under  the  pro- 
visions of  section  18  of  the  Labor  Law ;  and,  if  it  is  a  question  for  the 
jury,  which  may  be  determined  upon  expert  evidence,  where  the  injury- 
results  from  an  alleged  springing  of  the  boards  constituting  the  platform 
of  such  scaffolding,  it  seems  to  me  that  it  presents  equally  a  question 
of  fact  where  the  injury  results  from  the  breaking  of  such  boards.  The 
rule  laid  down  by  this  section  is  that  the  employer  shall  not  furnish  or 
"cause  to  be  furnished  or  erected  for  the  performance  of  such  labor, 
scaffolding,  hoists,  stays,  ladders  or  other  mechanical  contrivances 
which  are  unsafe,  unsuitable  or  improper,  and  which  are  not  so  con- 
structed, placed  and  operated  as  to  give  proper  protection  to  the  life 
and  limb  of  a  person  so  employed  or  engaged."  If  a  question  of  fact 
in  reference  to  the  scaffolding  is  for  the  jury  in  one  case,  it  is  equally 
proper  in  another;  and  the  Jenks  Case,  supra,  seems  to  hold  that  it  is 
a  question  which  may  be  determined  by  expert  evidence.  It  is  difficult 
to  understand,  if  a  master  has  provided  scaffoldings,  etc.,  which  are  not 
"unsafe,  unsuitable,  or  improper,"  how  he  can,  under  a  system  which 
guaranties  the  equal  protection  of  the  laws,  be  compelled  to  have  a 
scaffolding  which  is  able  to  bear  four  times  the  weight  ordinarily  to 
be  suspended  upon  such  scaffolding,  while  the  employe  is  only  called 
upon  to  exercise  that  reasonable  degree  of  care  which  tfie  circumstances 
seem  to  demand  as  a  condition  of  his  recovery.  Why  should  the  em- 
ployer not  only  be  called  upon  to  provide  scaffoldings,  etc.,  which  are 
not  unsafe,  unsuitable,  or  improper,  but  scaffoldings  which  can,  by  no 
possibility,  break  down  under  the  load  to  be  placed  upon  them,  while 
the  employe  is  only  held  to  reasonable  care?  Is  there  any  good  rea- 
son for  this  discrimination?  Does  a  fair  reading  of  the  entire  statute 
demand  such  discrimination?  Is  it  right  and  proper,  when  the  master 
has  exercised  that  degree  of  care  which  a  reasonably  prudent  man 
should  exercise  in  preserving  his  own  life  and  Umb,  and  has  provided  a 
platform  which  men  of  experience  regard  as  not  unsafe,  unsuitable,  ur 
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improper,  he  should  be  held  to  answer  for  an  accident  which  results 
from  defects  that  could  not  upon  a  reasonable  inspection  be  discov- 
ered ?  If  it  is  not  right  or  just,  do  the  letter  and  the  spirit  of  the  statute 
compel  us  to  accept  this  construction?  I  do  not  think  that  the  Legis- 
lature intended  anything  more  than  that  the  employer  should  be  held 
responsible  for  a  lack  of  reasonable  care  in  the  construction  of  such 
scaffoldings.  It  was  made  the  duty  of  the  master,  rather  than  of  the 
servant;  to  furnish  the  scaffoldings  and  the  appliances,  and  thus  relieved 
the  employe  of  the  risks  incident  to  the  negligence  of  fellow  servants ; 
and  this  is  entirely  consistent  with  the  provisions  of  section  18.  Sec- 
tion 19  had  an  entirely  different  purpose  to  serve.  It  does  not  pretend 
to  deal  with  scaffoldings  generally  throughout  the  state,  and  it  has,  in 
my  judgment,  no  relation  whatever  to  an  action  for  negligence  against 
an  employer. 

The  learned  court  in  Stewart  v.  Ferguson,  52  App.  Div.  317,  65  N. 
Y.  Supp.  149,  suggests  that  this  court  has  adopted  its  interpretation  of 
the  statute  as  laid  down  in  the  previous  discussions  of  the  same  case  in 
McAllister  v.  Ferguson,  50  App.  Div.  529,  64  N.  Y.  Supp.  197,  and  in 
McLaughlin  v.  Eidlitz,  50  App.  Div.  518,  64  N.  Y.  Supp.  193 ;  and  this 
is  perfectly  correct  in  so  far  as  the  question  relates  to  the  provisions  of 
section  18  of  the  Labor  Law,  which  was  the  only  portion  of  the  statute 
under  review  in  these  cases.  In  the  McLaughlin  Case,  supra,  we 
adopted  the  view  of  the  First  Department  that  "the  obligation  imposed 
by  the  statute  resting  upon  the  master  is  absolute  to  furnish  safe  and 
suitable  scaffolding,  hoists,  stays,  ladders,  and  other  mechanical  con- 
trivances for  the  use  of  its  employes.  The  duty  thus  to  furnish  being 
absolute,  the  obligation  is  at  all  times  made  the  act  of  the  master,  which 
he  may  not  delegate  to  another,  and  from  which  he  may  not  shelter  him- 
self from  responsibility  if  the  structure  be  in  fact  unsuitable  and  unsafe ; 
the  rule  in  this  respect  being  to  make  the  measure  of  obligation  of  the 
master  such  as  is  laid  down  in  Crispin  v.  Babbitt,  81  N.  Y.  516,  37 
Am.  Rep.  521."  This  gives  to  section  18  of  the  Labor  Law  as  broad 
an  interpretation  as  it  is  capable  of  under  any  reasonable  rule,  and 
marks  the  limit  to  which  this  court  is  committed  in  respect  to  the  con- 
struction to  be  put  upon  this  statute.  It  is  absurd  to  say  that  there  is 
an  absolute  duty  imposed  upon  the  master  to  furnish  a  safe,  suitable, 
and  proper  scaffold,  which  all  of  these  cases  recognize  as  presenting  a 
question  of  fact  to  be  determined  by  the  jury ;  and  then  to  say  that  such 
safe,  suitable,  and  proper  scaffolding  can  only  meet  the  requirements  of 
the  statute  by  conforming  to  an  arbitrary  standard  of  strength.  It  takes 
from  the  jury  the  question  of  whether  the  scaffolding  was  a  safe,  suit- 
able, and  proper  one,  and  makes  the  employer  practically  an  insurer  of 
the  absolute  safety  of  such  scaffolding,  although  he  may  have  exer- 
cised all  of  the  care  and  foresight  of  which  the  human  mind  is  capable, 
for  it  could  never  be  that  a  scaffolding,  every  board,  rope,  hook,  or  other 
appliance  of  which  was  capable  of  withstanding  four  times  the  strain 
to  be  put  upon  it  when  in  use,  would  ever  fall,  in  the  absence  of  some 
great  violence  applied  to  such  appliances.  This  is  not  the  law,  for  it 
has  been  well  said  in  Stewart  v.  Ferguson,  34  App.  Div.  515,  520,  54 
N.  Y.  Supp.  615,  619,  that  "the  rule  which  now  exists  with  regard  to  the 
building  of  scaffolds  is  that  it  is  a  personal  duty  of  the  master  to  use 
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reasonable  care  to  see  that  the  scaffold  furnished  is  tiot  unsafe,  but  is 
safe  and  proper  for  the  use  for  which  it  is  intended."  See,  also,  Mc- 
Laughlin V.  Eidlitz,  50  App.  Div.  618,  522,  64  N.  Y.  Supp.  193;  Stew- 
art V.  Ferguson,  164  N.  Y.  563,  656,  58  N,  E.  662.  To  require  one  to 
use  reasonable  care  that  a  scaffolding  should  be  safe,  and  then  to  im- 
pose the  condition  that  such  scaffolding  and  all  of  its  appliances  should 
be  capable  of  sustaining  "four  times  the  maximum  weight  required  to 
be  dependent  therefrom  or  placed  thereon  when  in  use,"  is  to  reduce  the 
statute  to  an  absurdity,  for  the  amount  of  weight  required  to  be  sus- 
tained when  in  use  is  the  amount  which  is  placed  upon  it  when  the  fall 
occurs.  If  it  was  capable  of  standing  four  times  that  weight,  it  could 
not  possibly  fall  when  in  use,  unless  some  one  should  actively  interfere 
to  cut  the  ropes  or  to  knock  out  the  stays,  in  which  event  there  would 
be  no  question  to  be  considered  as  between  the  master  and  the  servant. 

Statutes  should  be  construed,  if  possible,  so  as  to  avoid  absurdity  and 
manifest  injustice.  People  v.  Buffalo  Fish  Co.,  164  N.  Y.  93,  97. 
58  N.  E.  34,  52  L.  R.  A.  803,  79  Am.  St.  Rep.  622,  and  authority  there 
cited.  Clearly,  it  would  be  both  absurd  and  unjust  to  construe  this 
statute  so  as  to  compel  even  the  most  prudent  and  painstaking  employer 
to  become  liable,  if,  through  latent  and  undiscoverable  defects,  a  scaf- 
folding, constructed  with  eveiy  precaution  which  intelligent  care  could 
suggest,  happened  to  fall  while  workmen  were  engaged  upon  it.  It 
is  the  duty  of  the  courts  to  construe  statutes  so  that  they  may  be  ren- 
dered practicable,  just,  and  reasonable  (People  v.  Buffalo  Fish  Co.. 
164  N.  Y.  97,  58  N.  E.  34,  52  L.  R.  A.  803,  79  Am.  St.  Rep.  622),  and 
this  result  is  accomplished  by  reading  section  18  of  the  Labor  Law  as 
providing  the  master's  duty  of  using  reasonable  care  in  the  erection 
of  scaffolds  to  make  them  safe,  suitable,  and  proper;  while  section  19 
is  held  to  relate  only  to  the  standard  to  be  adopted  by  policemen  in  tfieir 
inspections,  that  there  may  be  no  failure  to  secure  the  safety  of  employes 
where  there  is  any  question  upon  this  score.  This  gives  effect  to 
every  part  of  the  statute,  makes  it  harmonious,  reasonable,  and  just 
in  its  administration.  It  leaves  the  question  of  defendant's  n^ligcnce 
to  be  determined  by  the  jury  upon  the  evidence  in  the  case  upon  the 
basis  of  that  reasonable  degree  of  care  which  the  law  ever  exacts: 
while  the  rule  contended  for  by  the  plaintiff  makes  the  statute  harsh  and 
arbitrary,  deprives  several  of  its  provisions  of  effect,  and  works  gross 
injustice,  where  the  defendant  has  not,  in  fact,  neglected  any  duty  which 
he  owes  to  the  plaintiff.  Section  19  of  the  Labor  Law  is  devoted  to 
the  "inspection  of  scaffolding,  ropes,  blocks,  pulleys  and  tackle  in 
cities."  It  has  no  relation  to  scaffoldings  and  their  appliances  in  the 
state  generally  outside  of  cities,  and  it  cannot,  therefore,  be  read  or  con- 
strued as  providing  a  standard  of  strength  for  the  scaffoldings  men- 
tioned in  section  18,  which  is  general  in  its  application  to  all  parts  of 
the  state.  Section  19  is  a  special  provision  relating  to  police  supervision 
in  cities,  in  aid  of  the  high  policy  of  the  state  to  preserve  human  life, 
independently  of  the  liability  of  the  master  for  negligence  in  respect 
to  his  employes,  and  it  should  be  confined  in  its  operation  to  this  dear 
intention  of  the  Legislature. 

If  we  are  right  in  this  construction  of  the  statute,  the  questions  raised 
by  the  plaintiff's  exceptions  to  the  granting  of  defendant's  requests  to 
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charge  are  very  much  simplified.  There  is  no  dispute  In  the  evidence 
that  the  defendant,  through  his  servants,  constructed  a  scaffolding  in 
and  about  the  bow  of  a  certain  scow  in  course  of  construction  in  his 
shipyard  at  West  New  Brighton,  Staten  Island,  a  day  or  two  before  the 
10th  day  of  December,  1902,  and  that  on  the  date  last  above  mentioiled 
plaintiflf's  intestate  was  sent  to  work  upon  such  scaffolding.  This  scaf- 
folding was  constructed  by  placing  two  "horses"  about  15  feet  apart  on 
the  outside  of  the  scow,  with  two  similar  "horses"  inside  of  the  same. 
Two  spruce  planks,  3  inches  thick  and  10  inches  wide,  were  placed  upon 
these  "horses"  inside  and  outside  the  scow,  and  upon  these  stringers 
were  placed  two  spruce  planks  of  like  dimensions,  side  by  side,  and 
alongside  of  these  two  planks  were  placed  two  other  spruce  planks  10 
inches  wide  and  2  inches  thick — ^these  latter  being  laid  one  on  top  of  the 
other — so  that  the  platform  as  thus  constructed  was  30  inches  wide, 
20  inches  of  the  same  being  made  of  3-inch  planks  and  10  inches  of 
2-inch  planks.  The  span  between  the  stringers  placed  upon  the 
"horses"  was  from  16  to  18  feet,  the  latter  being  the  most  probable. 
This  was  the  place  provided  for  the  plaintiff's  intestate  to  work,  and, 
the  construction  of  this  platform  having  been  undertaken  by  the  master, 
it  was  the  duty  of  the  latter  to  use  reasonable  care  to  know  that  it  was 
not  an  unsafe,  unsuitable,  or  improper  place  for  the  deceased  to  work. 
Section  18,  Labor  Law.  Holloway,  the  plaintiff's  intestate,  went  to 
work  upon  this  platform  on  the  morning  of  December  10,  1902.  The 
platform  at  that  time  was  about  15  feet  above  the  ground,  and  the  work 
under  way  was  the  spiking  of  3-inch  yellow  pine  planks  to  the  frarne- 
work  of  the  scow.  They  were  at  work  upon  the  bow.  The  pine 
planks  being  used  were  something  over  20  feet  in  length,  and,  in  order 
to  conform  them  to  the  curve  of  the  bow,  it  was  necessary  to  spring 
these  heavy  planks  about  21  inches  from  a  straight  line.  They  com- 
menced at  the  top,  and  when  each  new  plank  was  brought  up  it  was 
spiked  near  the  center,  and  was  then  conformed  to  the  curve,  in  the 
meantime  being  pressed  up  and  against  the  plank  above  it,  so  that  the 
joints  should  be  as  nearly  perfect  as  possible.  The  defendant  had 
provided  for  this  purpose  a  chain  with  a  large  hook  and  crowbar.  The 
hook  was  placed  over  the  edge  of  the  top  plank  and  the  chain  dropped 
down  over  the  outside  of  the  plank.  The  crowbar  was  inserted  in  the 
link  just  below  the  plank  which  was  being  adjusted,  the  end  of  the  bar 
being  placed  under  the  edge  of  such  plank,  and  by  pressing  down 
upon  the  other  end  of  the  bar  the  leverage  thus  secured  operated  to 
force  the  plank  into  position,  and  to  hold  it  while  the  necessary  spikes 
were  driven  to  hold  it.  This  was  an  approved  method  of  doing  the 
work,  and  it  is  right  here  that  the  only  material  dispute  in  the  evi- 
dence occurs.  The  plaintiff's  theory  is  that  the  workmen  were  employ- 
ing this  or  another  method,  which  involved  the  use  of  a  dog — but  this 
method  is  not  described  in  the  evidence — ^and  that  the  accident  oc- 
curred while  thus  properly  engaged  in  the  work.  The  defendant,  on 
the  contrary,  produced  evidence  to  show  that  two  minutes  before  the 
happening  of  the  accident  the  men  were  at  work  placing  one  of  the  pine 
planks,  and  that,  instead  of  using  the  chain  and  bar,  they  were  bracing 
upward  and  against  the  plank  with  their  shoulders ;  the  inference  being 
that  this  added  pressure  of  their  upward  bracing,  diametrically  opposite 
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to  the  result  which  would  have  been  produced  by  the  use  of  the  bar, 
threw  such  a  weight  upon  the  single  plank  of  the  scaffolding  which 
broke  that  it  was  called  upon  to  sustain  a  strain  which  it  was  not  rea- 
sonable to  anticipate  from  the  work  to  be  performed,  and  we  are  of  opin- 
ion that  the  evidence  was  such  as  to  justify  this  inference. 

But  the  accident  did  not  occur  while  Holloway  was  at  work  upon  the 
platform  which  the  defendant  had  erected.  He  worked  upon  the  scaf- 
folding above  described  until  about  10:30  a.  m.  of  the  day  of  the 
accident,  when  it  became  necessary  to  lower  the  platform.  Holloway, 
with  the  three  other  men  who  were  engaged  in  the  work,  took  down  the 
original  platform,  lowered  the  "horses"  three  or  four  feet,  and  recon- 
structed the  scaffolding  upon  the  same  general  plan  as  that  which  had 
previously  been  in  use,  except  that  in  placing  the  planks  for  the  plat- 
form one  of  the  3x10  spruce  planks  was  discarded  (for  what  reason  does 
not  appear),  so  that  the  platform  on  which  Holloway  and  his  fellow 
employes  resumed  work  a  little  before  1  o'clock  of  that  afternoon  was 
only  20  inches  wide,  one-half  of  that  space  being  3  inches  thick,  and 
the  other  half,  made  of  the  two  2x10  planks  placed  on  top  of  each  other, 
being  4  inches  thick,  so  that  under  the  defendant's  theory  the  tendency 
would  be  to  throw  all  of  the  weight  upon  one  of  these  plank  sections, 
for  the  surface  would  be  too  uneven  to  afford  a  firm  footing  for  mai 
who  were  engaged  in  a  bracing  lift,  such  as  is  described  in  the  evi- 
dence, if  the  weight  was  distributed  over  the  two  sections.  Indeed, 
the  evidence  is  sufficient  to  support  the  finding  of  the  jury  that  these 
four  men,  who  had  reconstructed  this  scaffolding,  and  who  had  volun- 
tarily discarded  one  of  the  3x10  planks,  were  all  standing  upon  this 
one  3x10  plank,  engaged  in  forcing  the  heavy  pine  planks  into  position 
to  be  spiked  when  the  accident  occurred.  The  evidence  was  not  dis- 
puted that  the  plank  was  in  good  condition ;  that  it  showed  no  defects; 
and  the  testimony  shows  that  a  similar  plank,  in  no  respect  superior 
to  the  one  which  broke,  sustained  the  weight  of  eight  men  as  heavy 
as  those  upon  the  platform,  with  an  equal  distance  between  the  sup- 
ports. The  evidence  is  practically  irresistible  that,  had  the  strain  been 
applied  to  the  two  3x10  planks  originally  in  the  scaffolding,  or  had  the 
plaintiff's  intestate  and  his  fellow  employes  been  using  the  contrivance 
of  chain  and  bar,  the  accident  could  not  have  occurred.  The  question 
of  the  absence  of  contributory  negligence  on  the  part  of  Holloway  was 
thus  clearly  for  the  jury  to  determine.  He  not  only  made  use  of  the 
scaffolding  with  a  full  opportunity  to  know  of  its  defects,  but  he  actually 
took  part  in  its  construction,  and  acquiesced  in  the  discarding  of  one  of 
•the  planks  which  the  master  had  provided,  and  which  he  had  evidenced 
as  necessary  to  the  safety  of  the  structure  by  originally  using.  Mc- 
Laughlin V.  Eidlitz,  50  App.  Div.  518,  522,  64  N.  Y.  Supp.  193. 

But  the  plaintiff's  theory  is  that  under  the  provision  of  section  18 
of  the  Labor  Law,  which  provides  for  scaffolds  that  "are  so  constructed, 
placed  and  operated,  as  to  give  proper  protection  to  the  life  and  limb  of 
persons  so  employed  or  engaged,"  it  was  the  duty  of  the  master  to  su- 
perintend and  direct  the  removal  and  reconstruction  of  the  scaffolding, 
so  that  it  should  remain  absolutely  safe  under  all  circumstances;  that 
the  master  should  assume  this  burden  even  as  against  the  negligence  of 
the  plaintiff's  intestate ;  and  this  is  the  controlling  idea  in  all  of  the  ex- 
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ceptions  to  which  our  attention  is  directed  on  this  appeal.  This,  it 
seems  to  us,  is  wholly  untenable.  The  effect  of  the  provisions  of  the  La- 
bor Law  is  not  to  relieve  the  injured  employe  from  his  own  negligence 
in  respect  to  the  scaffolding,  but  to  relieve  him  from  the  negligence  of 
his  fellow  servants.  With  respect  to  the  construction  and  operation  of 
the  scaffolding  the  fellow  servants  are  discharging  a  duty  of  the  master, 
who  becomes  responsible  for  their  negligence  (Stewart  v.  Ferguson,  52 
App.  Div.  317,  319,  65  N.  Y.  Supp.  149) ;  but  in  the  case  at  bar,  if  the 
master  had  been  actually  present,  and  had  engaged  with  Holloway  in 
the  reconstruction  of  this  scaffolding,  and  tlie  latter  had  entered  upon 
the  same  knowing  that  the  second  plank  had  been  discarded,  a  question 
would  be  presented  for  the  jury  to  determine  whether  the  plaintiff's 
intestate  had  been  negligent  in  so  doing  (McLaughlin  v.  Eidlitz,  su- 
pra). The  same  duty  rests  upon  the  plaintiff  to  show  the  exercise  of 
reasonable  care  on  the  part  of  the  intestate  that  is  required  in  showing 
the  lack  of  such  reasonable  care  on  the  part  of  the  defendant.  No  rea- 
son is  suggested  why  Holloway,  who  had  worked  around  shipyards 
for  some  years,  was  not  as  well  qualified  to  judge  of  the  safety  of  this 
scaffolding,  which  he  had  assisted  in  erecting,  as  the  master  could  have 
been  if  he  had  been  present  and  engaged  in  the  discharge  of  his  duty 
to  use  reasonable  care  to  provide  a  safe  scaffolding.  The  plank  which 
broke  was  not  defective.  It  was  in  condition  to  withstand  any  strain 
which  similar  planks  might  fairly  have  been  expected  to  sustain; 
and  if  the  plaintiff's  intestate  assisted  in  making  a  platform  which  neces- 
sarily threw  all  of  the  weight  upon  a  single  plank,  he  was  as  well  aware 
of  the  danger  of  such  an  act  as  the  master.  If  he  voluntarily  went  upon 
such  platform,  and  subjected  it  to  a  strain  which  it  was  not  required  to 
bear  in  the  or.dinary  and  approved  method  of  performing  the  work,  it 
was  for  the  jury  to  say  whether  the  plaintiff  had  sustained  the  burden  of 
proving  that  the  intestate  was  free  from  negligence  contributing  to  the 
accident.  We  are  clearly  of  opinion  that  he  had  not,  and  that  the 
verdict  of  the  jury  was  amply  justified. 

The  evidence  of  men  who  had  had  long  experience  in  the  construction 
of  similar  scaffolds,  and  who  were  familiar  with  the  relative  strength 
of  timber,  was  overwhelming  that  the  materials  furnished  were  proper, 
and  that  the  scaffold  furnished  by  the  defendant  was  safe  and  proper 
for  the  work  then  under  way  when  performed  in  the  usual  and  ap- 
proved way ;  and,  unless  there  was  an  absolute  duty  on  the  part  of  the 
master  to  provide  a  platform  which  would  stand  a  four-fold  strain, 
the  jury  could  not  properly  have  reached  any  other  conclusion  than  the 
one  which  we  are  now  asked  to  reverse  because  of  the  alleged  errors  in 
the  charge  of  the  learned  trial  justice  in  acquiescing  in  the  defendant's 
numerous  requests  to  charge. 

It  has  been  held  that : 

"While  the  statute  does  not  make  the  miaster  a  guarantor  of  the  safety  of 
th6  scaffold,  yet  the  construction  of  it  is  his  personal  duty,  as  distinguished 
from  the  duty  of  the  servant;  and  that  the  master  Is  bound  to  use  reason- 
able care  to  see  that  the  scaffold  furnished  is  not  unsafe,  but  is  safe  and 
proper  for  the  use  for  which  it  is  intended ;  and  that  he  cannot  delegate  that 
duty  to  another  and  relieve  himself  from  responsibility  merely  by  reason  of 
the  fact  that  he  has  selected  a  person  of  approved  skill  and  fitness,  and  has 
furnished  him  with  the  material  with  which  to  do  the  work ;    but  that,  al- 
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though  that  has  been  done,  yet,  if  the  scaffold  is  not  suitable  or  safe  or 
proper,  the  negligence,  if  any,  in  so  building  it  is  the  negligence  of  the  mas- 
ter."   Stewart  v.  Ferguson,  62  App.  Div.  317,  819,  65  N.  Y.  Supp.  149,  15L 

But  it  is  nowhere  suggested,  with  authority,  that  the  master's  duty 
in  this  respect  is  so  absolute  as  to  entitle  one  who  has  participated  in 
the  negligence  resulting  in  the  injury  to  recover  in  spite  of  that  fact 
(see  McLaughlin  v.  Eidlitz,  60  App.  Div.  522,  64  N.  Y.  Supp.  193), 
and,  unless  this  doctrine  can  be  sustained  under  the  provisions  of 
section  19  of  the  Labor  Law,  there  is  no  reason  why  the  plaintiff  should 
complain  at  the  instructions  which  were  given  the  jury  in  this  case,  for 
the  learned  trial  justice,  at  the  request  of  plaintiff,  and  at  the  close  of 
defendant's  request  which  had  been  charged,  placed  the  matter  in  as 
favorable  a  light  as  there  was  any  possible  justification  for  in  the  stat- 
ute. Plaintiff's  attorney  said:  "I  have  one  request.  I  think  you 
have  already  covered  them  in  your  main  charge,  namely,  that  the  de- 
ceased had  a  right  to  rely  upon  the  fact  that  the  master  was  bound  un- 
der the  statute  to  furnish  him  an  absolutely  safe  and  proper  place." 
To  this  the  court  responded,  "I  said  so  in  so  many  words."  TWs  was 
certainly  stating  the  law  too  strongly,  for,  as  we  have  already  suggested, 
in  the  light  of  authority  the  duty  of  the  master  is  to  use  reasonable  care 
to  furnish  a  safe  and  proper  place,  not  to  furnish  an  absolutely  safe  and 
pr^er  place,  to  be  determined  after  the  happening  of  the  accident. 

The  first  of  the  alleged  errors  in  the  charge  of  the  court  relates  to 
the  sixth  request  to  charge.    This  request  was  that: 

"If  the  Jury  is  satisfied  from  all  the  evidence  that  the  defendant  furnish^ 
to  the  decedent  and  his  fellow  servants  for  the  performance  of  their  labor  in 
working  at  the  place  of  the  accident  safe,  suitable,  and  proper  materials  and 
scaffolding  for  their  use  in  the  performance  of  their  work,  that  then,  and  in 
that  event,  plaintiff  cannot  recover,  and  the  defendant  is  entitled  to  a  ver- 
dict" 

To  this  the  court  responded :  "That  I  charge.  That  brings  in  the 
word  'scaffolding.' "  The  plaintiff  excepted,  and  now  urges  that  "the 
charge  eliminated  all  questions  of  operation,  destroyed  the  benefit  of 
the  presumption  that  the  plank  broke  because  of  too  great  weight  in  the 
center,  and  took  away  from  the  consideration  of  the  jury  the  question 
whether  the  scaffold  was  so  constructed  as  to  bear  2,400  pounds,  or 
four  times  the  weight  of  the  four  meh,  the  statutory  criterion  as  to 
the  strength  of  the  scaffold,  and  limited  the  master's  duty  to  the  mere 
furnishing  of  safe,  proper,  and  suitable  materials."  As  we  have  already 
pointed  out,  there  is  no  statutory  criterion  of  strength  prescribed  for 
the  scaffolds  referred  to  in  section  18  of  the  Labor  Law,  and  the  re- 
quest to  charge  not  only  specified  the  materials,  but  the  scaffolding,  and 
there  is  no  reason  for  believing,  in  view  of  the  qualifying  remark  of 
the  court,  that  the  jury  were  left  with  the  impression  that  "scaffolding'* 
meant  only  the  materials  for  building  the  scaffold.  The  language  of 
the  statute  is,  "shall  not  furnish  or  erect,  or  cause  to  be  furnished  or 
erected,  for  the  performance  of  such  labor,  scaffolding,"  etc.,  "which  are 
unsafe,  unsuitable  or  improper."  The  main  charge  had  dealt  very  fully 
with  this  question,  so  that  when  the  court  suggested  that  this  request 
included  scaffolding  it  is  very  clear  that  the  jury  did  not  have  reason  to 
believe  that  there  was  any  modification  of  the  previous  very  clear 
statement  of  the  law  in  reference  to  this  question. 
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In  so  far  as  the  "operation"  of  the  scaffolding  is  concerned,  the  con- 
tention of  the  plaintiff  that  this  related  to  the  lowering  and  reconstruct- 
ing of  the  same  is  decidedly  strained.  The  word  "operation"  undoubt- 
edly referred  to  the  various  mechanical  contrivances  made  use  of  in 
suspending  scaffoldings,  including  blocks,,  pulleys,  ropes,  stays,  etc., 
and  was  intended  to  make  the  master  liable  for  the  manner  in  which  such 
contrivances  met  the  requirements  of  safe  and  proper  appliances,  and 
had  no  relation  whatever  to  the  simple  reconstriiction  of  a  scaffolding 
made  necessary  by  the  pro^jess  of  the  work.  The  duty  of  the  master 
in  reference  to  the  fumishmg  or  erecting  of  scaffolding  is  all  covered 
by  the  previous  clause.  While  it  is  probably  true  that  a  fair  construc- 
tion of  section  18  of  the  Labor  Law  would  permit  the  plaintiff  to  recover 
where  the  negligence  in  the  reconstruction  of  the  scaffolding  was  that 
of  fellow  servants,  it  does  not  operate  to  make  the  master  liable  where 
the  negligence  of  fellow  servants  is  participated  in  by  the  plaintiff's 
intestate,  as  clearly  appears  to  have  been  the  case  in  the  matter  now 
before  us.  In  other  words,  the  master  is  not  liable  in  this  or  in  any 
other  case,  within  any  rule  of  law  with  which  we  are  familiar,  for  an 
accident  which  occurs  through  the  concurring  negligence  of  the  person 
injured.  The  statutes  have  not  yet  imposed  such  an  injustice,  and  it  is 
clearly  the  duty  of  the  courts  to  refrain  from  extending  the  scope  of 
statutory  law  beyond  the  point  which  the  Legislature  is  willing,  by  clear 
and  unambiguous  language,  to  designate. 

The  remaining  criticisms  of  the  requests  to  charge  are  all  based  upon 
equally  forced  constructions,  or  upon  the  theory  that  the  master  was  in 
duty  bound  to  provide  a  scaffolding  which  was  capable  of  withstand- 
ing a  fourfold  strain,  instead  of  being  merely  liable  for  a  failure  to 
exercise  reasonable  care  to  provide  a  safe  scaffolding.  I  am  clear  that 
the  plaintiff's  theory  is  wrong,  and  that  the  charge  as  finally  completed 
to  the  jury  was  a  correct  statement  of  the  law  of  this  case,  in  so  far  as 
any  rights  of  the  plaintiff  are  involved ;  and  the'  defendant  does  not 
raise  any  questions. 

The  exceptions  to  the  reception  of  evidence  were  not  well  taken. 
The  plaintiff  had  the  advantage  of  the  same  class  of  evidence  as  that 
which  he  sought  to  have  rejected,  and  under  the  authorities  we  see  no 
reason  why  the  testimony  was  not  proper.  Men  who  had  had  long  ex- 
perience in  the  construction  of  similar  scaffolding,  who  were  familiar 
with  the  timber  used,  and  who  knew  its  relative  strength,  were  entitled 
to  testify  as  to  their  opinions  of  the  safety  of  a  scaffolding  constructed 
in  the  manner  set  out  in  the  evidence.  Jenks  v.  Thompson,  83  App 
Div.  343,  345,  82  N.  Y.  Supp.  274;  s.  c.  179  N.  Y.  20,  71  N.  E.  266. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with  costs. 
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BAUMANN  ▼.  MANHATTAN  CONSUMERS'  BREWING  CO. 

(Supreme  Court,  Appellate  Division,  First  Department     October  21,  19(>i.) 

1.  Action  on  Expbess  Contbaoiv-Recovebt  on  Quantuic  Mebttit. 

One  suing  on  an  express  contract  to  recover  for  services  rendered,  who 
falls  to  prove  the  contract,  but  shows  the  rendition  of  the  services,  may 
recover  on  a  quantum  meruit 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Jacob  Baumann  against  the  Manhattan  Consumers'  Brew- 
ing Company.  From  a  judgment  for  defendant,  and  from  an  order  de- 
n)dng  a  motion  for  a  new  trial,  plaintiff  appeals.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J„  and  HATCH,  PATTERSON. 
O'BRIEN,  and  LAUGHLIN,  JJ. 

George  Hahn,  for  appellant. 
Martin  Paskus,  for  respondent. 

HATCH,  J.  The  cause  of  action  set  forth  in  the  complaint  is  upon 
an  express  contract  entered  into  between  plaintiff's  assignor  and  the 
defendant,  whereby  the  latter  promised  and  agreed  to  pay  a  commission 
of  35  cents  per  barrel  upon  all  sales  of  beer  made  by  the  defendant 
which  should  be  procured  through  the  agency  of  David  Baumann, 
plaintiff's  assignor.  The  evidence  in  the  case  tended  to  show  that  Bau- 
mann was  the  procuring  cause  of  the  sale  of  a  considerable  quantity  of 
beer  by  the  defendant  to  a  customer  procured  by  him,  and  that  upon 
such  sale  the  plaintiff  was  entitled  to  receive  a  commission,  which  has 
not  been  paid.  The  proof  failed  to  establish  with  certainty  the  exist- 
ence of  the  express  contract  as  counted  upon  in  the  complaint.  Upon 
this  subject  the  court  charged  the  jury : 

"If  there  was  no  usual  commission,  if  there  was  no  usual  contract,  the 
plaintiff  must  fall,  because  he  does  not  sue  on  a  quantum  meruit  He  does 
not  sue  for  what  his  8er\'ices  were  reasonably  worth.  The  question  is  not 
open  to  you  to  determine  what  his  services  were  reasonably  worth.  He  must 
satisfy  you  that  there  was  a  usual  commission,  and  that  he  has  earned  that 
♦  ♦  •  Upon  the  other  side,  ♦  ♦  •  witnesses  testified  that  ♦  •  ♦ 
there  was  no  usual  commission,  and  if  you  determine  upon  the  weight  of  evi- 
dence that  the  plaintiff  has  not  satisfied  you  that  there  was  a  usual  commis- 
sion, then  he  must  fall,  because,  having  come  into  court  upon  a  certain  state 
of  facts  as  alleged  in  his  complaint,  he  must  stand  or  fall  upon  that  com- 
plaint" 

To  this  charge  the  plaintiff  excepted.  The  charge,  as  made,  was 
erroneous.  It  was  decided  by  this  court  in  Shirk  v.  Brookfield,  77  App. 
Div.  296,  79  N.  Y.  Supp.  225,  that  where  the  complaint  counts  upon  a 
special  contract,  and  the  plaintiff  fails  in  establishment  of  the  same,  but 
does  show  that  in  fact  services  were  rendered,  he  may  recover  upon  a 
quantum  meruit.  Such  rule  has  long  been  the  settled  law.  Sussdorff 
V.  Schmidt,  55  N.  Y.  319. 

For  this  error  it  follows  that  the  judgment  and  order  should  be  re- 
versed, and  a  new  trial  granted,  with  costs  to  appellant  to  abide  the 
event     All  concur. 
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(44  MlBC.  Rep.  345.) 

BVANS  ▼.  UTICA  ft  M.  VALLEY  RY.  CO. 

(Oneida  County  0>urt    July,  1904.) 

1.  Stbxbt  RAILBOAD&— Cattle  Guabds. 

Railroad  Law  (Laws  1892,  p.  1390,  c.  676)  fi  82,  providing  that  ereiy 
railroad  corporation  shall  maintain  cattle  guards  at  road  crossings,  ap- 
plies to  a  street  surface  railroad  company  incorporated  under  article 
1  of  the  act  (page  1382),  and  requires  cattle  guards  where  the  track  of 
such  company  crosses  country  roads. 

Appeal  from  Justice  Court. 

Action  by  Griffith  Evans,  executor,  against  the  Utica  &  Mohawk 
Valley  Railway  Company.  Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Keman  &  Keman,  for  appellant 
Lee  &  Senior,  for  respondent 

DUNMORE,  J.  This  is  an  action  for  negligence.  The  defendant 
is  a  domestic  railroad  corporation,  and  at  the  time  of  the  accident  was 
operating  a  line  of  surface  suburban  rail>#ay  between  the  cities  of  Rome 
and  Utica.  About  134  miles  west  of  the  villa^^e  of  Oriskany  the  de- 
fendant's tracks  cross  a  road  forming  what  is  known  as  "Kirley's 
Crossing."  At  the  time  of  the  accident  the  defendant's  road  was 
fenced,  but  there  were  no  cattle  guards  to  prevent  cattle  from  going  up- 
on the  defendant's  tracks.  A  cow  belonging  to  plaintiff's  testator 
went  ujjon  defendant's  tracks  and  was  killed.  Plaintiff  recovered  a 
verdict  in  justice's  court  for  $60.  The  only  ground  of  negligence  al- 
leged is  the  failure  of  defendant  to  construct  and  maintain  cattle  guards 
as  provided  by  section  32  of  the  Railroad  Law  (Laws  1892,  p.  1390, 
c.  676).    That  section  provides  as  follows: 

"Every  railroad  corporation,  and  any  lessee  or  other  person  in  possession 
of  Its  road,  shall,  before  the  lines  of  Its  road  are  opened  for  use,  and  so  soon 
as  It  has  acquired  the  right  of  way  for  Its  roadway  erect  and  thereafter  main- 
tain fences  on  the  sides  of  Its  road  of  height  and  strength  sufficient  to  pre- 
vent cattle,  horses,  sheep  and  hogs  from  going  upon  Its  road  from  the  ad- 
jacent lands  with  farm  crossings  and  openings  with  gates  therein  at  such 
farm  crossings  whenever  and  wherever  reasonably  necessary  for  the  use  of 
the  owners  and  occupants  of  the  adjoining  lands,  and  shall  construct  where 
not  already  done,  and  hereafter  maintain,  cattle  guards  at  all  road  crossings, 
suitable  and  sufficient  to  prevent  cattle,  horses,  sheep  and  hogs  from  going 
upon  Its  railroad.  So  long  as  such  fences  are  not  made,  or  are  not  in  good 
repair,  the  corporation,  its  lessee  or  other  person  In  possession  of  Its  road, 
shall  be  liable  for  all  damages  done  by  their  agents  or  engines  or  cars  to  any 
domestic  animals  thereon.  When  made  and  in  good  repair,  they  shall  not  be 
liable  for  any  such  damages,  unless  negligently  or  willfully  done.  A  suffi- 
cient post  and  wire  fence  of  requisite  height  shall  be  deemed  a  lawful  fence 
within  the  provisions  of  this  section,  but  barbed  wire  shall  not  b^  used  in  its 
ccmstruction.  No  railroad  need  be  fenced,  when  not  necessary  to  prevent 
horses,  cattle,  sheep  luid  hogs  from  going  upon  its  track  from  the  adjoining 
lands." 

Defendant  contends  that  it  is  a  street  surface  railroad,  and  is  gov- 
erned by  article  4,  §§  90-110,  of  the  Railroad  Law  (Laws  1892,  pp. 
1399-1408,  c.  676),  and  that  section  32  of  that  law  does  not  apply  to 
street  surface  railroads.    Concededly,  the  defendant  is  not  incorporated       t 
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under  sections  90  to  110,  because  none  of  those  sections  relate  to  that 
subject  Street  railroads  must  be  incorporated  under  article  1  of  the 
Railroad  Law.  Hence  street  railroads  cannot  be  organized  and  operat- 
ed exclusively  under  article  4.  If  the  general  provisions  of  article  1 
apply  to  street  surface  railroads,  why  should  not  the  general  provisions 
of  article  2,  of  which  section  32  forms  a  part,  also  apply?  The  lan- 
guage of  section  32  is  broad  enough  to  include  both  steam  railroads 
and  street  railroads.  The  section  begins,  **Every  railroad  corporation," 
etc.  In  sections  64  (Laws  1892,  p.  1396,  c.  676)  and  60  (Laws  1897, 
p.  794,  c.  764),  which  are  not  intended  to  apply  to  street  railroads,  the 
words  "steam  railroad  corporation"  and  "steam  surface  nulroads''  arc 
used,  while  in  article  4,  which  does  not  af^ly  to  steam  railroads,  tiie 
expressions  "street  surface  railroad"  and  "street  railroad"  are  used. 
It  would  seem,  therefore,  to  have  been  the  intention  of  the  Legislature, 
when  it  intended  to  include  both  classes  of  railroads,  to  use  the  ex- 
pression, "every  railroad  corporation,"  and,  when  it  intended  to  in- 
clude only  one  class  to  mention  that  class  specifically.  My  inference, 
therefore,  is  that,  if  the  Legislature  had  intended  that  section  32  of  the 
Railroad  Law  should  apply  only  to  steam  roads,  it  would  have  used  the 
term  "every  steam  railroad, corporation,"  instead  of  "every  railroad 
corporation,"  in  framing  that  section.  It  has  been  frequently  held 
that  the  object  of  that  section  is  not  merely  to  prevent  loss  to  owners 
of  horses  and  cattle,  but  also  to  protect  passengers  upon  trains  and  cars 
from  accident.  The  statute  should  therefore  be  liberally  construed, 
so  as  to  effectuate  the  purpose  of  its  framers,  and  to  afford  the  public 
adequate  protection.  Dolan  v.  N.  D.  &  C.  R.  R.  Co.,  120  N.  Y.  671,  24 
N.  E.  824. 

It  was  conceded  upon  the  trial  that  defendant's  cars  run  from  25  to 
40  miles  an  hour  where  the  accident  occurred.  It  would  seem  that 
passengers  traveling  upon  street  cars  running  at  such  a  high  rate  of 
speed  would  be  in  greater  danger  from  accident  resulting  from  a 
collision  of  a  car  with  an  animal  upon  the  track  than  would  passengers 
upon  steam  cars  in  like  cases.  I  can  therefore  see  no  good  reason  why, 
in  construing  the  statute,  section  32  should  not  be  held  applicable  to 
street  surface  railroads. 

As  that  is  the  only  question  raised  upon  this  appeal  the  judgment 
should  be  affirmed,  with  costs. 

Judgment  affirmed,  with  costs. 
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PEOPLE  V.  BILLS  et  al. 

(Seneca  Ck>unt7  Court    July,  1904.) 

!•  iNDionoBiVT — Skitino  Abide — ^Illegal  Evidence. 

Code  Gr.  Proc.  {  813,  providing  for  the  setting  aside  of  an  Indictment 
where  It  was  not  indorsed  as  provided  by  law,  or  where  a  person  has  been 
permitted  to  be  present  during  the  session  of  the  grand  jury  In  a  manner 
other  than  as  provided  by  sections  262-264,  Is  not  exclusive,  and  under 
Code  Gr.  Proc.  {  256,  declaring  that  the  grand  jury  can  receive  only  legal 
evidence,  the  court  may  set  aside  an  indictment  where  It  appears  to  have 
been  founded  on  Illegal  or  Insufficient  evidence. 

Charles  M.  Bills  and  others  were  indicted  for  violation  of  the  liquor 
law.    Motion  to  set  aside  indictments.    Granted. 

William  H.  Hurley,  Dist.  Atty.  (Hawley  &  Carmer,  of  counsel),  for 
the  People. 
Hammond  &  Hammond,  for  defendants. 

RICHARDSON,  J.  This  is  a  motion  to  set  aside  indictments  against 
Charles  M.  Bills,  Lucius  M.  Cumber,  and  Michael  Hanlin,  found  against 
them  by  the  grand  jury  of  the  county  of  Seneca,  on  the  11th  day  of 
March,  1904.  The  indictments  are  under  section  31  of  chapter  112,  p. 
73,  of  the  Laws  of  1896,  and  amendments  thereto,  being  an  act  in  rela- 
tion to  the  traffic  in  liquors  and  the  regulation  of  the  same,  etc.  The 
grounds  of  such  motion  are :  First.  That  the  so-called  indictments  are 
not  indictments  in  fact  or  in  law  because  they  are  not  based  upon  any 
legal  evidence  whatever.  Second.  The  said  papers  purporting  to  hie 
indictments  are  not  indictments  in  fact  or  in  law,  because  they  are 
based  upon  evidence  that  is  insufficient,  illegal,  and  inadmissible  for 
any  purpose.  Third.  That  the  said  indictments  are  founded  upon  and 
are  obtained  in  violation  of  section  256  of  the  Code  of  Criminal  Pro- 
cedure, which  provides  that  "the  grand  jury  can  receive  none  but  legal 
evidence."  Fourth.  At  least  three-fourths  of  the  evidence  taken  in 
each  case  in  the  above-entitled  matter  was  illegal  and  inadmissible  evi- 
dence. Fifth.  Three-fourths  of  the  evidence  given  in  each  of  the 
above-entitled  actions  would  tend  to  show  facts  pertinent  to  the  commis- 
sion of  a  crime  by  some  one  else  similarly  situated  with  the  defendant. 
Sixth.  More  than  one-half  of  the  evidence  introduced  before  the  grand 
jury  in  investigating  the  question  as  to  whether  the  defendant  had  com- 
mitted a  crime  tended  to  show  that  some  other  person  than  the  defend- 
ant had  committed  a  crime  similar  to  that  attempted  to  be  charged 
against  the  defendant,  and  as  occurring  on  the  same  day  as  the  one 
charged  against  the  defendant.  Seventh.  At  least  three-fourths  of  the 
evidence  taken  before  the  grand  jury  in  each  of  the  above  cases  would 
be  sufficient  ground  for  reversing  the  conviction  of  the  defendant  if 
the  same  were  introduced  in  evidence  on  the  trial  of  the  defendant  under 
the  alleged  indictment.  Eighth.  Facts  were  proved  by  witnesses  orally 
which  could  be  established  legally  by  documentary  evidence   only. 

1 1.  See  Indictment  and  Information,  vol.  27,  Cent  Dig.  §  483. 
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Ninth.  The  evidence  taken  before  the  grand  jury  discloses  the  fact 
that  fundamental  and  essential  rules  of  evidence  were  violated  in  the 
most  flagrant  manner  on  the  investigation  of  the  crime  charged  against 
the  defendants.  Tenth.  All  the  evidence  in  each  case  does  not  estab- 
lish the  commission  of  a  crime  by  either  of  the  defendants. 

Section  266  of  the  Code  of  Criminal  Procedure  reads,  "The  grand 
jury  can  receive  none  but  legal  evidence."  I  have  read  the  minutes  of 
the  grand  jury,  and  they  show  that  three  persons  on  the  14th  day  of 
February,  1904,  visited  four  places  in  the  village  of  Seneca  Falls,  in  this 
county,  for  the  purpose  of  securing,  if  possible,  evidence  against  the 
proprietors  of  said  places  of  the  violation  of  the  excise  law,  and  such 
witnesses  were  examined  in  regard  to  all  of  said  alleged  violations  at 
one  and  the  same  time,  and  the  grand  jury  commenced  their  investiga- 
tion by  examining  said  witnesses  as  to  sales  made  by  one  Salcman.  In 
that  case  the  minutes  show  that  said  Salcman  did  violate  said  liquor  tax 
law  by  selling  on  Sunday,  to  wit,  February  14,  1904.  They  were  next 
examined  as  to  pretended  sales  by  said  Cumber,  Hanlin,  and  Bills.  As 
I  have  said,  section  256  states  that  the  grand  juiy  can  receive  none  but 
legal  evidence.  Therefore  a  person  charged  with  a  commission  of  a 
crime  is  assured  that  illegal  evidence  cannot  be  used  in  the  presentment 
of  his  case  to  the  grand  jury,  and,  if  there  is  any  so  presented,  he  is  en- 
titled to  judicial  condemnation  of  such.  Counsel  for  the  people  oppose 
the  motion,  holding  that  the  court  has  no  power  under  section  313  of 
the  Code  of  Criminal  Procedure  to  set  aside  an  indictment  except  for  the 
reasons  therein  stated,  and  cite  in  support  of  their  contention  People 
V.  Rutherford,  47  App.  Div.  209,  62  N.  Y,  Supp.  224.  That  is  a  de- 
cision by  Justice  Kellogg  in  the  Third  Department,  but  we  think  that 
the  decision  of  the  Appellate  Division  of  this  department,  written  by 
Justice  Spring,  and  found  in  People  v.  Glen,  64  App.  Div.,  at  page  167, 
71  N.  Y.  Supp.  893,  and  affirmed  by  the  Court  of  Appeals  in  173  N.  Y. 
395,  66  N.  Ef.  112,  contains  the  law  as  it  should  be  construed  by  us 
to-day.  The  Code  of  Criminal  Procedure  (section  312)  provides  that 
in  answering  an  indictment  the  defendant  may  either  move  the  court 
to  set  the  same  aside,  or  may  demur  or  plead  thereto.  Section  313 
provides  that  an  indictment  must  be  set  aside  for  either  of  the  following 
two  reasons,  but  in  no  other,  viz. :  When  it  is  not  found,  indorsed,  and 
presented  as  prescribed  in  sections  268  and  272 ;  and,  second,  when  a 
person  has  been  permitted  to  be  present  during  the  session  of  tfie  grand 
jury,  while  the  charge  embraced  in  the  indictment  was  under  considera- 
tion, except  as  provided  in  sections  262,  263,  and  264.  Section  323  des- 
ignates the  grounds  upon  which  the  defendant  may  demur  to  an  indict- 
ment, which  are  five  in  number,  neither  one  of  which,  and  neither  of  tiie 
causes  for  setting  the  indictment  aside  as  stated  in  section  313,  embrace 
the  ground  on  which  the  defendants  move  to  set  indictment  aside;  and 
according  to  the  doctrine  advocated  by  the  counsel  they  are  deprived  of 
all  redress  save  appearing  and  being  tried  on  an  indictment  that  was 
found,  as  they  contend,  upon  insufficient  as  well  as  illegal  evidence.  If 
a  jury,  through  spite,  and  without  evidence,  find  an  indictment,  tfie  de- 
fendant must  go  to  jail,  and  linger  until  he  can  be  tried,  if  we  fdlow 
the  law  as  interpreted  by  the  counsel.    Justice  Werner,  writing  the 
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opinion  in  People  v.  Glen,  173  N.  Y.  395,  66.  N.  E.  112,  used  these  words 
in  referring  to  said  section  313 : 

"But  onr  courts  have  also  always  asserted  and  exercised  the  power  to  set 
aside  indictments  whenever  It  has  been  made  to  appear  that  they  hare  been 
found  without  evidence,  or  upon  illegal  and  incompetent  testimony.  This 
power  is  based  upon  the  Inherent  right  and  duty  of  the  courts  to  protect  the 
citizen  In  his  constitutional  prerogatiyeB  and  to  prevent  oppression  or  perse- 
cution. It  is  a  power  which  the  Legislature  can  neither  curtail  nor  abolish, 
and,  to  the  extent  that  legislative  enactments  are  designed  to  effect  either  of 
these  ends,  they  are  unconstitutional.  *  *  *  So  far  as  said  section  813  is 
Intended  to  regulate  only  matters  of  procedure  which  involves  no  constitu- 
tional rights.  It  is  valid,  and  must  be  obeyed  by  the  courts ;  but  to  the  ex- 
tent that  it  may  destroy,  curtail,  affect,  or  Ignore  the  constitutional  rights 
of  a  defendant,  it  has  no  force,  and  is  void." 

From  reading  the  evidence  I  am  convinced  the  jury  were  influenced 
in  the  finding  of  the  indictments  against  Bills  and  Cumber  from  evidence 

Produced  before  them  at  the  same  time  against  said  Salcman  and 
lanlin,  as  there  was  not  sufficient  legal  evidence  presented  before 
said  jury  to  warrant  them  in  finding  the  indictments  against  said  de- 
fendants Charles  M.  Bills  and  Lucius  M.  Cumber.  Therefore,  as  to 
them,  said  motion  is  granted,  and  the  indictments  s^inst  them  are  dis- 
missed and  set  aside,  but  as  to  said  Hanlin  the  motion  is  denied. 
Ordered  accordingly. 


(44  Misc.  Rep.  862.) 

TOWN  OF  FAYBTTB  v.  GREBNLBAF. 

(Seneca  Ck>unty  Court    July,  1904.) 

1.  NunAHCV— iHBPKOnON. 

A  town  board  of  health,  nnder  Laws  1898,  pp.  1502,  ISOe,  e.  061,  H  21, 
26,  providing  that  local  boards  of  health  shall  examine  all  complaints 
concerning  nuisances,  and  make  Inspection  thereof,  and  furnish  the  occu- 
pants with  a  written  statement  of  the  results  of  such  examination,  can 
take  no  action  unless  It  appears  there  is  a  nuisance  to  be  suppressed. 

%  8Am— PBOOBDxmx. 

Defendant  tore  up  part  of  a  prirate  hotel  drain  running  through  an 
unoccupied  hotel  on  adjoining  premises  to  the  highway  and  into  an  open 
ditch.  Held,  that  the  town  board  of  health  could  not  levy  a  fine  on  such 
defendant  for  obstructing  the  drain  against  Its  rules,  and  charge  him 
with  the  expense  of  restoring  It,  where  no  proof  was  made  before  the 
board  that  the  drain  was  a  nuisance,  and  the  owner  was  not  summoned 
to  appear,  and  where  the  board  had  never  examined  the  drain  as  pro- 
vided by  Laws  1898,  pp.  1602,  1606^  a  661,  »  21,  26. 

Appeal  from  Justice  Court. 

Action  by  the  town  of  Fayette  against  Albert  R.  Greenleaf.  Judg- 
ment for  plaintiff,  and  defendant  appeals.    Reversed. 

MacDonald  Bros.,  for  appellant. 
Charles  E.  Opdyke,  for*  respondent. 

RICHARDSON,  J.  On  the  12th  day  of  November,  1903,  the  re- 
spondent recovered  a  judgment  before  Orlis  Kuney,  Esq.,  justice  of  the 
town  of  Waterloo,  with  a  jury,  against  the  appellant,  Albert  R.  Green- 
leaf,  for  damages,  $25,  and  costs,  $14.90 ;  total,  $39.90.    On  the  30th 
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day  of  November,  1903,  the  appellant  filed  ynth  the  justice  a  notice  of 
appeal,  together  with  an  undertaking.  This  action  was  commenced  to 
recover  a  penalty  fixed  by  the  board  of  health  of  the  town  of  Fayette, 
as  prescribed  by  section  21  of  the  public  health  law,  and  expenses  in- 
curred by  them,  in  all  amounting  to  $37.  The  proofs  presented  to 
the  justice  and  jury  show :  That  on  the  30th  day  of  June,  1902,  L.  M. 
Cumber  and  H.  H.  Jones  presented  to  the  town  board  of  health  of 
Fayette  the  following: 

"To  the  Town  Board  of  Health  of  Fayette:  The  petition  of  L.  M. 
Cumber  and  Jones  of  Canoga  in  the  town  of  Fayette,  Respectfully 
requests  said  Board  of  Health  to  have  sewer  leading  from  their  hotd 
in  the  village  of  Canoga  which  the  said  petitioners  put  down  at  an  ex- 
pense of  $60-00  and  which  Albert  R.  Greenleaf  had  torn  up  a  portion 
of  said  sewer  or  caused  it  to  be  done,  laid  by  direction  of  Board  of 
health  and  the  consent  of  Commissioners  of  highway  of  said  town. 

"Dated  the  80th  day  of  June,  1902. 
"[Ex.  2.]  L.  M.  Cumber, 

"H.  H.  Jones." 

That  upon  the  receipt  of  said  notice  the  said  board  of  health  had 
served  upon  the  defendant  the  following  resolution : 

"Whereas,  as  a  complaint  has  been  made  to  the  Board  of  Healtti  of  the 
town  of  Fayette  relattve  to  the  obstruction  of  a  sewer  leading  from  the  Hotel 
in  Canoga  owned  by  L.  M.  Cumber  and  H.  H.  Jones : 

"It  is  hereby  resolved  by  said  board  of  health  that  the  obBtniction  to  said 
sewer  caused  by  Albert  R.  Greenleaf,  or  by  his  direction,  be  removed  within 
live  days  by  said  Greenleaf  and  that  said  drain  be  placed  in  same  condition 
as  before  obstructed  under  penalty  of  the  law  in  such  cases  made  and  pro- 
vided. Moved  and  seconded  that  the  health  officer  notify  Mr.  Greenleaf  of 
the  action  of  the  Board." 

And  that  thereafter,  and  on  or  about  the  21st  day  of  July,  1902,  there 
was  served  upon  the  defendant  the  following  notice  and  command : 

"To  Albert  R.  Greenleaf:  Tou  are  requested  and  commanded  to  appear 
before  the  Board  of  health  of  the  town  of  Fayette  on  the  2S,  day  of  July, 
1902,  at  10  o'clock  a.  m.  of  that  day  to  show  cause  why  you  did  not  comply 
with  a  wtittoi  order  of  said  board  of  health,  ordering  you  to  put  down  and 
restore  to  its  primal  eondition  a  certain  sewer  leading  from  Canoga  Hotel 
and  running  in  the  highway  and  parallel  about  14  feet  with  premises  owned 
by  you,  which  order  was  served  on  you  by  Dr.  Carleton,  health  officer  of  said 
board,  on  or  about  July  Ist,  1902.  Bart  Cronin, 

"Chairman  of  Board  of  Health." 

And  that  on  the  28th  day  of  July,  1902,  a  resolution,  of  which  the  fol- 
lowing is  a  copy,  was  adopted : 

'That  in  consequence  of  A.  R.  Greenleaf  having  refused  to  comply  with 
ah  order  of  the  Board  of  Health  of  the  town  of  Fayette,  resolved  that  said 
A.  R.  Greenleaf  restore  a  certain  sewer  he  had  taken  up. 

''Now  therefore  it  is  hereby  OTdered  and  adjudged,  that  Dr  WilUam  Carle- 
ton  health  officer  of  said  town  proceed  to  restore  said  sewer  by  employing 
help  to  do  the  same  and  at  the  expense  of  the  s%id  Greenleaf,  and  in  addition 
thereto  a  fine  of  $25.00  imposed  against  said  Greenleaf  for  obstructing  said 
sewer  thereby  violating  the  rules  and  regulations  of  said  Board  of  Health; 
said  sewer  runs  westerly  from  the  Canoga  Hotel  along  the  highway." 

And  by  virtue  of  said  several^  notices  and  resolutions  the  plaintiff 
contends  that  it  is  entitled  to  the  judgment  as  rendered  before  said  jus- 
tice and  jury. 
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This  appeal  causes  us  to  examine  the  public  health  law  (Laws  1893, 
p.  1495,  c.  661),  and  ascertain  as  to  whether  the  plaintiff  has  complied 
therewith,  and,  if  so,  as  to  whether  the  defendant  is  liable  for  the  dam- 
ages as  ascertained  by  the  jury.  The  board  of  health  cannot  act  until 
it  is  shown  that  there  is  a  nuisance  to  be  suppressed,  or  something  to 
be  done  in  the  interest  of  public  health.  The  evidence  shows  that  the 
so-called  sewer  was  a'  private  drain  constructed  by  the  owners  of  the 
hotel,  Cumber  and  Jones,  the  mouth  of  which  was  left  open  to  discharge 
its  contents,  when  anything  was  running  through  it,  into  an  open  ditch 
in  front  of  appellant's  premises.  The  notice  of  complaint  presented  to 
said  board  by  Messrs.  Cumber  and  Jones  does  not  show  that  there  is  any 
nuisance,  or  anything  else  detrimental  to  the  public  health,  about  the 
premises  complained  of.  There  is  no  proof  that  the  board  of  health 
ever  examined  the  premises  complained  of  to  ascertain  whether  there 
was  any  nuisance  or  anything  detrimental  to  public  health.  There  is 
no  proof  from  any  source  that  there  was  a  nuisance,  or  anything  detri- 
mental to  the  public  health,  in  the  taking  up  of  the  portion  of  said  sewer, 
as  stated  in  said  notice.  On  the  contrary,  the  proof  is  that  the  hotel  was 
closed,  and  nothing  was  running  through  the  drain,  and  that  at  about 
the  time  compUined  of  in  the  complaint  appellant  called  the  attention 
of  respondent's  health  officer  to  the  place  in  question,  and  that  he  de- 
clined to  interfere  because  it  did  not  constitute  a  nuisance.  Section  25 
of  the  said  public  health  law  prescribed,  among  other  things,  that : 

''Every  such  local  board  shall  receive  and  examine  into  all  complaints 
made  by  any  inhabitant  concerning  nuisances,  or  causes  of  danger  or  Injury 
to  life  and  health  within  the  municipality,  and  may  enter  upon  or  within  any 
place  or  premises  where  nuisances  or  conditions  dangerous  to  life  and  health 
are  known  or  believed  to  exist,  and  by  its  members  or  other  persons  desig- 
nated for  that  purpose,  inspect  and  examine  the  same.  The  owners,  agents 
and  occupants  of  any  such  premises  shall  permit  such  sanitary  examina- 
tions to  be  made,  and  the  board  shall  furnish  such  owners,  agents  and  occu- 
pants with  a  written  statement  of  the  results  and  conclusions  of  any  lucb 
examination." 

There  is  no  proof  that  the  defendant  was  notified  of  any  complaint 
having  been  made  by  Cumber  and  Jones  to  the  board  of  health.  He  was 
never  notified  to  appear  and  answer  any  complaint  that  they  had  made. 
The  first  he  hears  in  relation  to  the  matter  is  the  order  of  July  2d, 
in  which  said  board  of  health  required  him  to  remove  within  five  days 
the  obstruction  to  said  sewer.  They  did  not  g^ve  him  notice  to  show 
cause  why  he  should  not  remove  such  obstruction,  but  they  commanded 
him  to  remove  it.  They  did  not  show  it  was  a  nuisance,  and  that  it  was 
an3rthing  detrimental  to  public  health.  Said  judgment  having  been 
rendered  contrary  to  the  law  and  evidence  in  the  case,  the  same  must 
be  reversed,  with  costs,  and  it  is  hereby  ordered  that  said  judgment  be 
reversed  with  costs. 

Judgment  reversed,  with  costs. 
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LANTZ  T.  GALPIN. 

(Stenb^  Ck>iint7  Ck>urt    Jnly,  1904.) 

L  JUSnOSS  OF  THE  PEAOB-^UBISDIGTION^CONSTironONAL   LAW. 

The  cbarter  of  the  city  of  Hornellsrille  (Laws  1888,  p.  72,  &  40,  tit 
6)  was  amended  by  Laws  1889,  p.  154,  c.  125,  by  the  addition  of  section 
12,  whidi  provided  that  the  justices  of  said  city  should  have  the  juris- 
diction of  justices  of  the  peace  for  the  seA-eral  towns  in  the  state,  and 
where  either  or  both  of  the  parties  resided  in  any  town  in  Steuben  county 
adjoining  the  '^town''  of  HomellSYille.  Held  a  constitutional  provision, 
under  Const  art.  6,  %  18,  as  amended  in  1867,  and  in  force  when  the 
charter  of  the  city  was  created,  authorizing  justices  to  be  elected  in 
different  cities  in  such  manner  and  with  such  powers  as  should  be  pro- 
vided by  law. 

2.  Same— Sebviob  of  Summons. 

Service  of  summons  on  a  defendant  residing  in  a  town  adjoining  the 
town  of  Homellsville,  out  of  which  the  city  was  created,  in  such  ad- 
joining town,  confers  jurisdiction  on  a  justice  of  the  peace  of  the  Justice 
court  of  said  city  of  Homellsville  under  section  12  of  its  charter  (I#iws 
1888,  p.  72,  c.  40,  tit  6,  as  amended  by  Laws  1889,  p.  154^  c  125X 

3.  Same— iNFEBioB  Local  Goubt. 

The  justice's  court,  created  by  the  charter  of  dty  of  Homellsville 
(Laws  1888,  p.  72,  c.  40,  tit.  6),  to  which,  by  Laws  1889,  p.  154,  c.  126, 
section  12  was  added,  is  not  an  inferior  local  court  within  the  meaning  of 
Const  art.  6,  S  18. 

Appeal  from  Justice  Court. 

Action  by  Ludwig  Lantz  against  Calvin  Galpin.  Fi-otn  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

J.  B.  Hargraves  (Almon  W.  Burrell,  of  counsel),  for  appellant 
Whiteman  &  Hill,  for  respondent 

CLARKE,  J.  The  questions  of  fact  in  this  case  were  correctly  dis- 
posed of  by  the  justice,  and  there  were  no  errors  in  the  reception  and 
rejection  of  evidence  which  call  for  a  reversal  of  the  judgment,  so  the 
only  question  is  as  to  whether  or  not  the  justice  before  whom  tMs  ac- 
tion was  tried  had  jurisdiction  to  entertain  it;  the  defendant  being  a 
resident  of  the  town  of  Canisteo,  and  the  simimons  having  been  served 
on  him  in  that  town,  while  the  justice  before  whom  the  case  was  tried 
was  a  resident  and  officer  of  the  dty  of  Homellsville.  Cases  similar  to 
this  have  frequently  been  before  the  courts,  and  it  would  seem  by  this 
time  that  the  law  on  the  precise  point  involved  here  should  be  well 
understood.  In  my  opinion  there  is  not  the  slightest  doubt  but  that  the 
justice  had  jurisdiction  of  this  case,  and  that  the  charter  of  the  city  of 
Homellsville,  under  which  the  office  of  justice  of  the  peace  in  that  city 
was  created,  involves  no  provision  which  is  in  violation  of  the  Constitu- 
tion of  the  state  of  New  York. 

Section  12  of  title  6  of  the  amended  charter  of  the  dty  of  Horndls- 
ville  provides  as  follows: 

"The  justices  of  the  peace  of  said  city  shall  have  and  exercise  all  the  pow- 
ers, authority  and  Jurisdiction,  and  discharge  all  the  duties,  and  be  entitled 
to  the  fees  and  compensation  of  justices  of  the  peace  of  the  several  towns 
of  this  state,  except  as  modified  by  this  act  And  all  laws  applicable  to  jus- 
tices of  the  peace  of  the  several  towns,  and  to  their  official  acts,  duties,  pow- 
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en  and  liabilities  shall  apply  to  the  justices  of  the  peace  of  said  dty,  and  to 
their  official  duties  and  powers,  excepting  as  modified  by  this  act  Said  Jus- 
tices shall  also  have  jurisdiction  in  cases  where  either  or  both  of  the  parties 
reside  In  any  of  the  towns  of  Steuben  county  adjoining  the  town  of  Homells- 
Tllle.''    Laws  1888,  p.  72,  c  40,  tit  6,  as  amended  by  Laws  1889,  p.  154^  c.  126. 

The  authority  for  enacting  that  legislation  is  section  17  of  article 
6  of  the  Constitution  of  the  state  of  New  York,  which  is  precisely  like 
the  judiciary  article  of  the  Constitution  adopted  in  1869,  but  which  was 
there  called  section  18  of  article  6,  and  which  was  in  force  when  the 
charter  of  Homellsville  above  quoted  was  adopted.  Section  17  of  arti- 
cle 6  of  the  Constitution  provides  ttv&t  justices  of  the  peace  and  district 
court  justices  may  be  elected  in  the  different  cities  of  this  state  in  such 
manner,  and  with  such  powers,  and  for  such  terms,  respectively,  as 
are  or  should  be  prescribed  by  law. 

Justices  of  the  peace  for  cities  are  here  provided  for,  and  their  courts 
are  very  different  from  the  inferior  local  courts  provided  for  in  the  very 
next  section  of  article  6  of  the  Constitution  (section  18).  The  latter 
would  be  local  courts,  and  their  powers  cannot  be  extended  outside  of 
the  city,  as  is  the  case  with  the  City  Court  of  Auburn.  Armstrong  v. 
Keitnedy,  23  Misc.  Rep.  47,  51  N.  Y.  Supp.  509.  For  instance,  if 
there  was  a  City  Court  in  Homellsville,  established  under  section  18  of 
article  6  of  the  Constitution,  it  would  be  an  inferior  local  court,  and 
its  dvil  jurisdiction  would  be  limited  to  the  city,  as  is  the  case  now  with 
reference  to  the  jurisdiction  of  the  Recorder's  Court. 

It  is  clear  that  the  Legislature  intended  to  provide  that  the  justices 
of  the  peace  of  the  city  of  Homellsville  should  have  the  same  jurisdic- 
tion as  justices  .of  liie  peace  in  the  several  towns  of  Steuben  county. 
This  the  Legislature  in  my  opinion  had  the  power  to  do.  Const.  N. 
Y.  art.  6,  §  17.  And  a  justice's  court  in  Homellsville  is  not  an  inferior 
local  court,  such  as  could  be  created  by  section  18  of  article  6 ;  it  being 
evident  that  the  Legislature,  in  providing  for  justices  of  the  peace  in 
Homellsville,  was  acting  under  tiie  authority  of  section  17  of  article  6 
of  the  Constitution,  which  was  numbered  section  18  of  article  6  of  the 
Constitution  in  force  when  the  amended  charter  of  Homellsville,  above 
quoted,  was  passed. 

If  the  justices'  courts  in  the  city  of  Homellsville  were  merely  inferior 
local  courts,  the  people  of  that  city,  who  had  occasion  to  use  justices' 
courts  for  the  collection  of  small  accounts  and  for  the  settlement  of 
minor  disputes,  would  be  obliged  to  go  outside  of  the  city  for  a  court 
of  competent  jurisdiction.  The  Legislature  could  not  have  intended 
any  such  inconvenience  to  the  people  of  the  dty,  and  a  reference  to  the 
city  charter  is  the  suffident  answer  to  that  proposition,  for  it  distinctly 
states  that : 

"The  justices  of  the  peace  of  said  city  shall  have  and  exercise  all  the 
powers,  authority  and  jurisdiction,  and  discharge  all  the  duties,  and  be  enti- 
tled to  the  fees  and  compensations  of  justices  of  the  peace  of  the  several 
towns  of  this  state." 

And  it  further  states  that : 

"Said  justices  shall  also  have  jurisdiction  in  cases  where  either  or  both  of 
the  parties  reside  in  any  of  the  towns  of  Steuben  county  adjoining  the  town 
of  Homellsville." 
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Laws  1888,  p.  43,  c.  40,  as  amended  by  Laws  1889,  p.  164,  c  125. 

That  language  is  clear  and  easily  understood.  It  was  the  intention 
of  the  Legislature  to  give  to  the  people  of  Hornellsville  justices'  courts, 
with  jurisdiction  similar  to  that  of  justices'  courts  of  the  towns,  and 
it  had  a  clear  right  to  do  this  under  Const,  art.  6,  §  17.  Canisteo,  where 
the  defendant  resided,  and  where  the  summons  in  this  case  was  served, 
adjoined  the  town  of  Hornellsville,  out  of  which  the  city  of  Hornells- 
ville was  erected ;  and  it  seems  reasonable  to  assert  that,  if  the  Legisla- 
ture had  intended  that  the  jurisdiction  of  justices  of  the  peace  of  the 
city  of  Hornellsville  should  be  limited  to  cases  where  one  or  both  of  the 
parties  resided  in  any  town  or  towns  of  Steuben  county  adjoining  the 
"city,"  instead  of  the  "town,"  that  language  would  have  been  adopted. 

I  have  examined  the  numerous  cases  cited  by  the  learned  counsel  for 
the  appellant,  but  I  cannot  see  that  any  of  them  can  be  considered  an 
authority  here,  for  the  facts  in  each  of  the  cases  are  not  similar  to  the 
facts  in  the  case  at  bar.  I  am  very  clearly  of  the  opinion  that  the  case  of 
Desmond  v.  Crane,  39  App.  Div.  190,  57  N.  Y.  Supp.  2(56,  must  be  con- 
trolling here;  that  the  courts  of  justices  of  the  peace  of  Hornellsville 
are  not  inferior  local  courts,  but  that  the  Legislature  had  power  under 
the  Constitution  to  provide  for  the  justices  of  the  peace  in  Hornellsville 
jurisdiction  similar  to  that  of  justices  of  the  peace  of  the  towns ;  and 
that  such  was  the  intention  of  the  Legislature  in  passing  the  amended 
charter  of  the  city,  above  quoted. 

The  interesting  cases  of  Armstrong  v.  Kennedy,  23  Misc.  Rep.  47, 
61  N.  y.  Supp.  509,  and  Shaeifer  v.  Steadman,  24  Misc.  Rep.  267,  63 
N.  Y.  Supp.  586,  are  in  line  with  the  foregoing  ccMiclusions.  If  I  am 
correct  in  diese  views,  it  follows  that  the  judgment  appealed  from  must 
be  affirmed. 

Judgment  affirmed,  with  costs. 


(44  Misc.  Rep.  870.) 

PEOPLE  y.  SMITH. 

(Court  of  General  Sessions,  Kings  County.    July,  1904.) 

1.  Gbiuinal  Law — ^Admission  of  Bvidbnck — Habiclbbs  Eebob. 

On  trial  for  murder  In  the  first  degree  Illegal  evidence  was  received, 
which  on  the  next  day  of  the  trial  was  stricken  out,  and  the  Jury  was 
instructed  to  disregard  it.  Held  not  ground  for  certificate  of  reasonal^le 
doubt,  where  on  all  the  evidence  the  guilt  of  the  accused  of  murder  In  the 
second  degree,  of  which  he  was  convicted,  was  clear. 

Thomas  C.  Smith  was  convicted  of  murder  in  the  second  dq^ree, 
and  applies  for  certificate  of  reasonable  doubt    Denied 

Lorlys  Elton  Rogers,  for  the  motion. 
Edward  Sanford,  opposed. 

GAYNOR,  J.  The  defendant  claimed  that  the  pistol  shot  whfch 
killed  the  deceased  was  accidental.  The  learned  trial  judge  admitted 
in  evidence  an  oral  statement  of  the  deceased  to  a  police  officer  that  the 
defendant  shot  her  intentionally,  to  which  the  defendant's  counsel  ex- 
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cq)ted.  The  said  counsel  afterwards  moved  to  strike  the  evidence  out 
The  motion  was  granted  in  part,  and  the  next  day  on  the  coming  in  of 
the  court  the  learned  trial  judge  resumed  consideration  of  the  matter  at 
his  own  instance,  and  granted  the  motion  in  respect  of  all  the  evidence, 
and  instructed  the  jury  to  disregard  it.  Was  the  error  cured  ?  No  one 
can  tell  how  that  will  be  finally  decided  by  reading  the  decisions  of 
our  highest  court.  A  strong  tendency  exists  in  our  appeal  courts  to 
regard  jurymen  as  below  par  in  intelligence  and  judgment,  and  quite 
incapable  of  resisting  prejudice,  whereas  the  theory  of  our  system  of 
government  and  laws  is  to  the  very  contrary,  i,  e.,  that  they  are  better 
fitted  to  judge  the  facts,  and  less  likely  to  be  unduly  influenced,  espe- 
cially in  criminal  prosecutions,  than  judges.  The  rule  in  this  state  that 
it  must  appear  that  the  error  "could  by  no  possibility  have  prejudiced 
the  defendant"  (People  v.  Koemer,  164  N.  Y.  376,  48  N.  E.  730), 
seems  to  me  to  have  been  based  on  the  assumption  that  a  jury  is  intel- 
lectually unfit  to  try  a  case,  and  is  giving  way  by  degrees.  For  a 
bench  of  judges  to  complaisantly  say.  Of  course  this  error  would  not 
have  affected  us,  but  we  cannot  say  that  it  did  not  possibly  affect  the 
jury,"  not  only  puts  the  jury  below  tfie  learned  judges  in  intelligence  and 
common  sense,  but  seems  to  put  them  below  average  intelligence  and 
common  sense,  whereas  the  law  rates  them  to  the  very  contrary.  It  is 
also  applying  a  rule  of  perfection  to  trials,  whereas  no  such  rule  is  ap- 
plicable to  an^  of  the  affairs  of  men. 

The  error  m  this  case  was  a  hard  one  on  the  defendant,  but  in  view 
of  all  of  the  evidence,  and  of  the  clearness  of  the  defendant's  guilt, 
it  does  not  seem  to  me  that  it  may  be  reasonably  said  that  the  jury 
were  affected  by  the  evidence  which  was  struck  out  On  the  contrary, 
the  assumption  ought  to  be  that  they  were  not,  but  that  they  disregard- 
ed it  as  they  were  mstructed  to  do.  Gall  v.  Gall,  114  N.  Y.  109,  21  N. 
E.  106;  Hohnes  v.  Moffat,  120  N.  Y.  159,  24  N.  E.  276;  People  v. 
Schooley,  149  N.  Y.  99,  43  N.  E.  536;  People  v.  Doody,  34  Misc.  Rep. 
463,  69  N.  Y.  Supp.  724. 

Application  denied. 
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ABBOTT,  Respondent,  ▼.  BflLLBR.  Appel- 
lant, et  al.  (Supreme  Goart  Appellate  Di- 
vision, Third  Departmsnt  June  30,  19()y 
Action  by  Vasco  F.  Abbott  against  Samnel  W. 
Miller,  as  administrator,  etc.  Impleaded,  etc 
No  opinion.  Judgment  and  orders  nnanimoas- 
\j  affirmed,  with  costs. 


ADAMS,    Appellant,   ▼.    METROPOLITAN 

ST.  RY.  CO..  uespondent  (Supreme  Oourt, 
pellate  Diyision,  Second  Department.  Jnlj 
;  1004.)    Action  by  John  B.  Adams  against 

the    Metropolitan    Street    Railway    C!ompan7. 

No  opinion.    Judgment  and  order  nnanimoosly 

affirmed,  with  costs. 


t 


ADLBR,  Respondent,  ▼.  QOLDSTBIN  et  aL, 
Appellants.  (Supreme  Court,  Appellate  Diyi- 
sion, First  Department  June  29,  1904.)  Ac- 
tion by  Lena  Adler  against  Jacob  Goldstein 
and  others.  M.  H.  Hayman,  for  appellants. 
M.  G.  Cohen,  for  respondent  No  opinion.  Or- 
der affinned,  with  $10  costs  and  disbursements. 


In  re  ADMISSION  OF  ATTORNEYS  AND 
COUNSELORS  AT  LAW.  (Supreme  Court, 
Appellate  Diyision,  Second  Department  June 
28, 1004.)  In  the  matter  of  the  admission  of  at- 
torneys and  counselors  at  law.  Ordered  that 
Paul  Grout  Esq.,  be,  and  he  hereby  is,  ap- 
pointed an  additional  member  of  the  committee 
on  character. 

ALFSON,  Respondent,  ▼.  BUSH,  CO..  Limit- 
ed, Appellant  ^Supreme  Court  Appellate  Di- 
yision, Second  Department  July  28,  1004.) 
Action  by  Anon  Alfson,  as  administrator,  etc., 
of  Anden  Tobiasen,  deceased,  against  the  Bush 
Company,  Limited.  No  opinion.  Judgment 
and  order  unanimously  affirmed,  with  costs. 

AMERICAN  AUDIT  CO^  Respondent  ▼. 
INDUSTRIAL  FEDERATION  OF  AMERI- 
CA, Appellant  (Supreme  Court  Appellate 
Diyision,  First  Department  June  29,  1904.) 
Action  by  the  American  Audit  Company  against 
the  Industrial  Federation  of  America.  L.  M. 
Berkeley,  for  appellant  J.  J.  Allen,  for  re- 
spondent. No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements. 

BARKLBY  v.  COLUMBIA  STORAGE 
WAREHOUSE  CO.  (Supreme  Court,  Appel- 
late Diyision,  First  Department  June  24, 1904.) 
Action  by  Rose  L.  Barkley  against  the  Colum- 
bia Storage  Warehouse  (Company.  No  opinion. 
Motion  granted,  with  $10  costs. 

BARLOW,  Appellant  ▼.  FIRST  NAT. 
BANK  OF  OSSINING,  Respondent  (Su- 
preme Court  Appellate  Diyision,  Second  De- 
partment    July  28,   1904.)     Action  by   Mary 


C.  Barlow  against  the  First  National  Bank  of 
Ossining.  No  opinion.  Jadgment  affirmei 
with 


BBOK.  Appellant,  ▼.  OATHOLIC  UNIVER- 
SITY OF  America,  Respondent  (Sapreme 
Court  Appellate  Diyision,  First  Department 
June  29,  1904.)  Action  by  Louis  Bees  against 
the  CSatholic  Uniyeisity  of  America.  A.  Garath- 
ers,  for  appellant  A.  I.  Elkus,  for  respondent 
No  opinion.    Jadgment  affirmed,  with  oostk 

BEETSON  T.  STOOPS  et  aL  (Snpraae 
Court  Appellate  Diyision,  First  D^MUtment 
June  24,  1904.)  Action  by  Catherine  M.  Beet- 
son  against  Mary  E.  Stoops  and  others.  From 
an  order  granting  defendiant  Stoops  leave  to 
serye  an  amended  answer,  plaintiff  appeals. 
Modified.  J.  Delahunty,forplahitiff.  H.WeCb- 
erhorn,  for  defendant  Stoops.  H.  W.  Book- 
stayer,  for  other  defendants. 

PER  CURIAM.  The  order  will  be  modified 
by  'imposing,  as  a  condition  of  allowing  the 
amendment  the  payment  of  the  plaintiffs  tax- 
able costs  and  disbursements  to  the  time  of  the 
motion,  together  with  $10  costs  of  motion,  and, 
as  modified,  the  order  will  be  affirmedt  without 
costs. 

BBRRY,  Respondent  ▼.  PARSONS.  Appel- 
lant (Supreme  Court  Appellate  Diyisioo, 
Second  Department  Jui^^l904.)  Action  bj 
Edward  W.  Berry  against  Florence  8.  Parsooi. 
No  opinion.  Judgment  of  the  Manicipal  Court 
affirmed,  with  costs. 

BLANCK,  Appellant  ▼.  PRESTON,  Respoiid* 
ent  (Supreme  Court  Appellate  DiTision,  Flist 
Department  June  24,  1904.)  Action  by  Mazr 
A.  Blanck  against  Charles  M.  Preeton.  E.  v. 
Frothingham,  for  appellant  F.  M.  Patter- 
son, for  respondent  No  opinion.  Order  af* 
firmed,  with  1|10  costs  and  ~ 


In  re  BODINB.  (Supreme  Court,  Appelate 
Diyision,  First  Department  June  29,  1904.) 
In  the  matter  of  Florence  M.  Bodine.  So  opin- 
ion.   Motion  granted,  on  payment  of  $10  costs. 

BOLLES  REVOLVING  SASH  CO..  Re- 
spondent, y.  KOHART.  Appellant  (Supreme 
(3onrt  Appellate  Diyision,  First  Department 
July  13.  1904.)  Action  by  the  BoUes  Reycrfv* 
ing  Sasn  Company  against  Frank  CL  Kohart 
W.  B.  Gowdey,  for  appellant  C  H  Kingaiey. 
for  respondent  No  opinion.  Judgment  ana 
order  affirmed,  with  costs. 

BOWERS,  Appellant,  ▼.  BARSE  et  al..  Re- 
spondents. (Supreme  Court  Appellate  iMyi- 
sion,  First  Department  July  IB,  1904.)  Ac- 
tion  by   John   A.    Bowers   against   Mills    W. 
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Barse  and  another.  O.  W.  Artz,  for  appellant 
J.  A.  Corbin,  for  respondents.  No  opinion. 
Judgment  afSrmed,  witn  costs. 

BOYER  et  al.,  Respondents,  v.  FIDELITY 
TRUST  CO..  Appellant  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department  July  B, 
1904.)  Action  by  Thomas  Boyer  and  others 
against  the  Fidelity  Trust  Company  of  Buffalo. 
No  opinion.  Judgment  and  order  afllrmed, 
with  costs. 

BREESB  et  al,  Appellanto,  ▼.  GRAVES 
et  al..  Respondents.  (Supreme  Court,  Appel- 
late Division,  Fourth  Department  July  G, 
1904.)  Action  by  Sidney  B.  Breese  and  others 
against  Maurice  A.  Graves  and  others.  No 
opinion.  Judgment  and  orders  affirmed,  v^ith 
costs,  except  the  order  granting  extra  allow- 
ance, which  is  modified  by  reducing  the  allow- 
ance to  the  sum  of  $1,000,  and*  as  so  modified, 
said  order  is  affirmed. 

In  re  BRISTOL.  BRISTOL,  Appellant,  ▼. 
DUNLAP,  Respondent     (Supreme  Court,  A] 

?ellate  Division,  Fourth  Department  July 
904.)  In  the  matter  of  proving  the  last  wi] 
of  Harmoziy  B.  Bristol,  deceased.  Proceeding 
by  Ira  C.  Bristol  against  Cornelia  A.  Dunlap. 
No  opinion.  Decree  of  Surrogate's  Court  af- 
firmed, with  costs  against  the  appellant  per- 
sonally. 

BRITTON  ▼.  CmDERSTROM.  (Supreme 
Court,  Appellate  Division,  First  Department 
June  29,  1904.)  Action  by  Reuben  A.  Britton 
against  Adelina  Cederstrom.  No  opinion.  Mo- 
tion granted,  so  far  as  to  dismiss  appeal,  with 
;F10  costs.  

In  re  BROOKLYN  BAR  ASS'N.  (Supreme 
Court,  Appellate  Division,  Second  Department 
June  24.  1904.)  In  the  matter  of  the  applica- 
tion of  tiie  Brooklyn  Bar  Association  to  punish 
James  A.  Murtha,  Jr..  an  attorney.  No  opin- 
ion. Reference  ordered  to  Herbert  T.  Ketcham, 
Bsq.,  under  section  68  of  the  Code  of  Civil  Pro- 
cedure. 

BRUEN,  Appellant  t.  HUBER,  Respondent 
(Supreme  Court,  Appellate  Division.  Second  De- 

gartment  July  28,  1904.}  Action  by  Edwin  C. 
^ruen  against  Joseph  M.  Huber.  No  opinion. 
Judgment  of  the  Municipal  Court  affirmed,  with 
costs. 

In  re  BUCKLER.  (Supreme  <3onrt  Appellate 
Division,  First  Department  June  24,  1904.) 
In  the  matter  of  Marion  Buckler.  No  opinion. 
Motion  denied. 

BUCKLEY,  Appellant,  ▼.  WESTCHESTER 
LIGHTING  (;0.,  Respondent  (Supreme  Court 
Appellate  Division,  Second  Department  June 
24,  1904.)  Action  by  James  Buckley,  as  ad- 
ministrator, etc.,  of  John  Gk>lden,  deceased, 
against  the  Westchester  Lighting  Company. 
No  opinion.  Motion  for  reargument  denied, 
with  $10  costs. 

BURNS,  Respondent,  ▼.  NEW  YORK  &  Q. 
C  RY.  CO.,  Appellant    (Supreme  Court,  Ap- 


pellate Division,  Second  Department  July  28, 
1904.)  Action  by  Minnie  H.  Burns  aminst  the 
New  York  &  (Queens  County  Railway  Company. 
No  opinion.  Judgment  and  order  unanimously 
affirmed,  with  costs. 

BUTLER,  Respondent  v.  MICHIGAN  MUT. 
LIFE  INS.  CO.,  Appellant.  (Supreme  Court 
Appellate  Division,  Second  Department.  June 
24,  1904.)  Action  by  Nettie  Butler  against  tbe 
Michigan  Mutual  Life  Insurance  (Company.  No 
opinion.  Motion  for  reargument  denied,  with 
$10  costs.  Motion  for  leave  to  appeal  to  th^ 
Court  of  Appeals  denied. 

CADIGAN,  Respondent,  t.  NEW  YORK  & 
P.  CX).,  Appellant  (Supreme  Court  Appellate 
Division.  Third  Department  June  80,  1904.) 
Action  by  Sarah  Oadigan,  as  administratrix, 
etc.,  of  John  Cadigan,  deceased,  against  the 
New  York  &  Pennsylvania  Company.  No  opin- 
ion. Judgment  and  order  unanimously  affirm- 
ed, with  costs* 

CAMPBELL  et  al..  Appellants,  v.  MOORE. 
Respondent  (Supreme  (3ourt  Appellate  Divi- 
sion, First  Department  June  24,  1904.)  Ac- 
tion by  James  P.  Campbell  and  another  against 
John  A.  Moore.  A.  Thain,  for  appellants.  O. 
W.  Ehrhom,  for  respondent  No  opinion.  Or- 
der affirmed,  with  $10  costs  and  disbursements. 


CARPENTER,  Respondent  ▼.  FINNEY  et 
al.,  Appellants.  (Supreme  Court  Appellate  Di- 
vision, Third  Department  June  30,  1904.) 
Action  by  Grant  Carpenter  against  WilUam  W. 
Finney  and  Grant  Brand.  No  opinion.  Judg- 
ment and  order  unanimously  afDrmed,  wi& 
costs. 

In  re  CARROLL.  (Supreme  Oourt  Appel- 
late Division,  Third  Department.  June  30, 
1904.)  In  the  matter  of  the  application  of  Mar- 
garet Carroll  to  remove  certain  indictments  to 
the  Supreme  Court  and  for  a  change  of  venue 
therein.    No  opinion.    Order  affirmed. 

CARROLL  V.  BURGESS.  (Supreme  Court 
Appellate  Division.  First  Department.  June 
24.  1904.)  Action  by  David  H.  Carroll  against 
William  H.  Burgess.  No  opinion.  Motion 
granted,  so  far  as  to  dismiss  appeal,  with  $10 
costs. 

CARVALHO,  Respondent  ▼.  ME3RRILL, 
Appellant  (Supreme  Court  Appellate  Divi- 
sion, First  Department  June  24,  1904.)  Ac- 
tion by  Solomon  S.  Carvalho  against  Bradford 
Merrill.  C.  J.  Sheam,  for  appellant.  W.  H. 
Van  Benschoten,  for  respondent.  No  opinion. 
Order  affirmed,  with  $10  costs  and  disburse- 
ments. 

GARY  et  al«  Appellants,  t.  MARYLAND 
CASUALTY  CO.,  Respondent  (Supreme  Court 
Appellate  Division.  Fourth  Department  July 
6,  1904.)  Action  by  Seward  (Jary  and  others 
against  the  Maryland  Casualty  Company.  No 
opinion.  Judgment  and  order  affirmed,  with 
costs. 
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CHAFFBB,  RespoDdent,  ▼.  STATE.  Appel- 
lant. (Supreme  Court,  Appellate  Diyision, 
Third  Department.  June  80,  1904.)  Action  by 
Oarrie  E.  I.  Chaffee,  an  infant,  by  Emmond 
D.  Chaffee,  her  guardian  ad  litem,  against  the 
state  of  New  York.  No  opinion.  Judgment 
unanimously  affirmed,  with  costs. 

CHURCH  et  aL  ▼.  PHELAN.  (Supreme 
Court.  Appellate  Diyisfon,  First  Department 
June  H  1904-)  Action  by  John  S.  Church  and 
others  against  James  J.  Phelan.  No  opinion. 
Motion  to  dismiss  denied,  on  payment  of  $10 
costs  of  motion  and  $10  costs  of  term. 

In  re  CITIZENS'  WATER  SUPPLY  CO. 
(Supreme  Court,  Appellate  Dirision,  Second  De- 
partment July  28.  1904.)  In  the  matter  of 
the  petition  of  the  Citizens'  Water  Supply  Com* 
pany  of  Newtown  relative  to  acquiring  title  to 
real  estate,  etc.,  at  Cook  arenne  and  Toledo 
avenue,  in  the  borough  of  Queens,  etc. 

PER  CURIAM.  Order  confirming  the  report 
of  the  commissioners  reversed,  witn  $10  costs 
and  disbursements,  for  the  error  at  folio  138 
in  the  rejection  of  evidence  of  the  price  pai^ 
by  the  owners  for  the  lots  involved  in  the  con- 
demnation proceedings.  Proceedings  remitted 
for  a  new  appraisal  before  new  commissioners 
to  be  appointed. 

OLARK,  Respondent,  v.  NORDdNEw  Apoel- 
lant.  (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  June  24,  19()4.)  Action  by 
John  Clark  against  Frank  Nordone.  No  opin- 
ion. Judgment  and  order  of  the  City  Court  of 
Mt  Vernon  aiBrmed,  with  costs. 

CONGRBQATION  DORSHE.  ETC..  Re- 
spondent, V.  BROWN  et  al..  Appellants.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. June  24,  1904.)  Action  by  the  Congre- 
gation Dorshe,  etc.,  against  Max  Brown  and 
others.  M.  Brown,  for  appellants.  0.  Dush- 
kind,  for  respondent.  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbursements. 

CONNORS  V.  MONAHAN.  (Supreme  Court, 
Appellate  Division,  Third  Department  Sep- 
tember 20,  1904.)  Action  bv  Annie  Connors 
against  Thomas  Monahan.  No  opinion.  Mo- 
tion granted,  with  $10  costs. 

COOK,  Appellant  v.  STRAITON  et  al.,  Re- 
spondents. (Supreme  Court  Appellate  Division, 
First  Department  June  24,  1904.)  Action  by 
William  Cook  against  Christine  Straiten  and 
others.  0.  A.  Decker,  for  appellant.  J.  J.  Baker, 
for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  on  the  opinion  of  the  court  below.  83  N. 
Y.  Supp.  964. 

In  re  CORBIN  et  al.  (Supreme  Court  Ap- 
pellate Division,  Second  Department  July  28, 
1904.)  In  the  matter  of  the  judicial  settlement 
of  the  accounts  of  Hannah  M.  Corbin,  George 
B.  Edgell,  and  Austin  Corbin,  Jr.,  as  executors, 
etc.,  of  Austin  Corbin,  deceased. 

PER  CURIAM.  Reargument  ordered,  *  upon 
a  day  for  the  hearing  of  enumerated  motions. 


to  be  agreed  upon  by  counsel,  at  the  next  tenc, 
upon  the  following  questions:  (1)  Whether  the 
proof  shows  any  warrant  for  the  payineDta 
made  on  account  of  the  Sunnyside  (jommmy  be 
yond  the  repayment  to  the  Corbin  Bankiiig 
Company  of  the  overdraft  paid  before  Mr. 
Corbm's  death.  (2)  Whether  the  proof  solBm 
to  establish  a  contract  between  Mr.  (Sorbin  aod 
Mr.  Pratt  enforceable  after  Mr.  O^rbin's  death, 
for  the  purchase  of  the  Long  Island  Railroad 
Company's  stock.  (8)  Whether,  in  view  of  th« 
fact  that  Mrs.  Corbin*s  life  estate  in  the  Fifth 
avenue  property  was  restored  to  her,  the  taxa 
and  expenses  of  maintenance  were  legally 
chargeable  against  Mr.  Corbin's  estate. 

CORNELL,  Respondent  ▼.  LAWTON,  Ap- 
pellant (Supreme  Court,  Appellate  DiTiaoo. 
Second  Department  July  28,  1904.)  Action  by 
Anna  Cornell  against  Newberry  D.  Lawton. 

PER  CURIAM.  Judgment  and  order  of  the 
County  Court  of  Westchester  oounty  affirmed, 
with  costs. 

WOODWARD,  J.,  dissents. 

In  re  COUNTY  TRUST  00.  (Sapreme 
Court,  Appellate  Division,  Second  Departineot 
July  28,  1904.)  In  the  matter  of  the  appliea- 
tion  of  the  0>unty  Trust  Company  for  an  or- 
der designating  it  as  a  deposit  bank  for  funds 
and  moneys  paid  into  court.  No  opinioiL  0^ 
der  granted  designating  petitioner  as  a  depoe* 
tary  of  court  moneys. 

CRAWFORD,  Renondent,  t.  ACBTTLENE 
GENERATOR  MFgTcO.  et  aL,  Appellanta 
(Supreme  Court  Appellate  Division,  First  De- 
partment July  13,  1904.)  Action  by  James  B. 
Crawford  against  the  Acetylene  (jeneratcr 
Manufacturing  Company  and  others.  C  J. 
Har^,  for  appellants.  H.  A.  Bajne,  for  le* 
spondent  No  opinion.  Order  afDnied,  vitk 
$10  costs  and  disbursements. 

DASSORI,  Anpellant  v.  CITY  OF  NEW 
YORK,  Respondent  (Suprone  Court  Appe^ 
late  Division,  First  Department  J11I7  13^ 
1904.)  Action  bv  Frederick  Dassori  against  tte 
city  of  New  York.  J.  P.  Murray,  for  appellant 
T.  Connoly.  for  respondent  No  opifiiBn. 
Judgment  affirmed,  with  costs. 

DAVIDSON,  Respondent  t.  NEW  YORK 
CENT.  &  H.  R.  R.  CO.,  Appellant  (Snpreoe 
Court  Appellate  Division,  Third  Deptrdnest 
June  30,  1904.)  Action  by  Mate  DaTidson,  u 
administratrix,  etc^  against  the  New  York 
Central  &  Hudson  River  Railroad  Compasr.  u 
lessee  of  the  Boston  &  Albany  RaihtMd  Gofo- 
pany. 

PER  CURIAM.  Judgment  aod  order  if- 
firmed,  with  costs. 

SMITH,  J.,  dissente. 

DICKINSON  V.  BARLE  et  aL  (Sopreme 
Court  Appellate  Division,  First  Departmfpt- 
June  29.  1904.)  Action  tar  Charles  C.  Dickm 
son  agamst  Eugene  M.  Earle  and  others.  ^^ 
opinion.    Motion  denied. 
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DICKINSON,  AppeUant,  T.  GERRY,  Re- 
spondent (Supreme  Court.  Appellate  Diyision, 
Finrt  Department.  June  29,  1904.)  Action  by 
Anna  F.  Dickinson  against  Louisa  M.  Oerry. 
Lk  Marshall,  for  appellant.  W.  H.  Harris,  for 
respondent.  No  opinion.  Judgment  affirmed, 
Mrith  costs. 

DOSB,  Respondent,  v.  NAUGHTON  et  al.. 
Appellants.  (Supreme  Court,  Appellate  DiW- 
sion.  First  Department.  July  13,  1904.)  Ac- 
tion bj  Henry  Dose  against  Bernard  Naughton 
and  another.  G.  G.  Battle,  for  appellants.  R. 
Qoeller,  for  respondent.  No  opinion.  Upon  the 
respondent's  stipulating  to  reduce  the  Judgment 
as  entered,  including  costs,  allowance,  etc,  to 
$563.89,  judgment,  as  so  reduced,  affirme<L 
without  costs;  otherwise.  Judgment  reversed 
and  new  trial  ordered,  with  costs  to  appellants 
to  abide  event        

DRBY.  Appellant  v.  WEIL  et  al..  Respond- 
ents. (Supreme  Court,  Appellate  Division, 
First  Department  July  13,  1904.)  Action  by 
May  Drey  against  Charles  Weil  and  others. 

A.  H.  Parkhurst,  for  appellant.  T.  Baumeister, 
for  respondents.  No  opinion.  Order  affirmed, 
with  $10  costs  and  disbursements. 

DUBOIS  ▼.  CARRUTHERS  et  al.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment   July  28,  1904.)    Action  by  WiUiam 

B.  Dubois  against  Thomas  C.  Carruthers  and 
Frederick  W.  Carruthers.  No  opinion.  Judg- 
ment of  the  Municipal  Court  affirmed,  with 
costs. 

DU  FRANB.  Appellant,  ▼.  METROPOLI- 
TAN ST.  RY.  CO.,  Respondent  (Supreme 
Court  Appellate  Division,  First  Department. 
June  24, 1904.)  Action  by  Catherine  Du  Frane, 
as  administratrix,  against  the  Metropolitan 
Street  Railway  Company.  G.  F.  Hickey,  for 
appellant  C.  F.  Brown,  for  respondent  No 
opinion.    Order  affirmed,  with  costs. 

DUNHAM  V.  HASTINGS  PAVEMENT 
CO.  (Supreme  Court  Appellate  Division,  First 
Department  June  29j  1904.)  Action  by  Ed- 
ward R.  Dunham  against  the  Hastings  Pave- 
ment (Company.  No  opinion.  Motion  denied, 
with  $10  costs. 


DUNTZ.  Appellant  v.  PFAUDLBR  CO.. 
Respondent.  (Supreme  Court  Appellate  Divi- 
sion, Third  Department.  June  30,  1904.)  Ac- 
tion by  Mark  Duntz,  as  trustee,  etc.,  against 
the  Pfaudler   Company,   impleaded,   etc. 

PER  CURIAM.  Judgment  unanimously  af- 
firmed, with  costs,  on  opinion  of  Cochrane,  J., 
at  Special  Term.    83  N.  Y.  Supp.  957. 

DUTCHESS  COUNTY,  Appellant  v.  DYER, 
et  al.,  Respondents.  (Supreme  Court  Appellate 
Division,  Second  Department.  June  24,  1904.) 
Action  by  Dutchess  county  against  John  Dyer, 
Jr.,  and  the  Fidelity  &  Deposit  Company  of 
Maryland.  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements. 


In  re  DYER.  (Supreme  Court,  Apnellate  Di- 
vision, Second  Department  June  -24,  1904.) 
In  the  matter  of  the  application  of  Leonard 
Huntress  Dyer  for  admission  to  the  bar.  No 
opinion.    Application  granted. 

EARL,    Respondent    v.    EARL»    Appellant. 

glupreme  Court  Appellate  Division,  Fourth 
epartment.  July  6,  1904.)  Action  by  Nellie 
L.  Dickersou  Earl,  an  infant  against  Wheeler 
N.   Earl. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs.  Held,  that  plaintiff  at  the  time 
of  her  marriage,  having  been  under  the  age  of 
legal  consent  as  fixed  by  chapter  272,  p.  215, 
Laws  1896  (domestic  relations  law),  was  en- 
titled to  maintain  this  action  for  the  annulment 
of  her  marriage  under  sections  1743,  1744,  of 
the  Ck>de  of  Civil  Procedure,  and  was  not  gov- 
erned by  the  provisions  of  section  1742  of  said 
Code  (Conte  v.  Conte,  82  App.  Div.  835,  81 
N.  Y.  Supp.  928);  also  held,  that  plaintiff,  hav- 
ing an  aMolnte  statutory  right  to  an  annul- 
ment of  her  marriage  because  contracted  under 
the  age  of  18  years,  did  not  lose  said  right 
merely  because,  after  her  complaint  was  pre- 
pared, but  before  the  action  was  commenced, 
she  returned  for  a  period  to  live  with  her  hus- 
band, such  transactions  occurring  before  she 
had  arrived  at  the  age  of  18  years  (section 
1744,  supra);  also  held,  that  the  finding  that 
plaintiff  at  the  time  of  her  marriage  was  under 
the  age  of  18  years  was  not  so  unauthorized  by 
or  against  the  weight  of  the  evidence  that  It 
should  be  set  aside. 

McLENNAN^  P.  J.,  dissents  upon  the  ground 
that  the  plaintiff,  having  voluntarily  cohabited 
with  the  defendant  for  a  period  of  five  months 
after  the  appointment  of  a  guardian  for  the 
purpose  of  bringing  this  action,  and  after  plain- 
tiff had  verified  the  complaint  herein,  ought 
not  to  be  granted  a  judgment  annullmg  her 
marriage  to  the  defendant 


EATON  V.  MYERS  et  aL  (Supreme  Court, 
Appellate  Division,  Third  Department.  Septem- 
ber 20,  1904.)  Action  bv  Clark  Eaton,  as 
guardian,  etc.,  against  Eliza  N.  Myers  and 
others.    No  opinion.    Motion  granted. 

EGE,  Respondent  v.  (3ITY  OP  BUFFALO, 
Appellant  (Supreme  Court,  Appellate  Division, 
Fourth  Department  July  6,  19(>4.)  Action  by 
German   Ege  against  the   dty   of  Buffalo. 

PER  CURIAM.  Judgment  and  order  revers- 
ed, and  new  trial  ordered,  with  costs  to  the 
appellant  to  abide  event  upon  queFtions  of  law 
only;  the  facts  havingbeen  examined  and  no 
error  found  therein.  Held,  that  the  learned 
trial  court  committed  error  in  charging  the 
jury  that  as  matter  of  law  the  plaintiff  was 
free  from  contributory  negligence,  and  that 
such  issue  should  have  been  submitted  to  the 
jury  for  their  determination. 

ELDREDQE  et  al..  Respondents,  ▼.  GUT- 
MAN,  Appellant  (Supreme  Court  Appellate 
Division,  Second  Department  July  28,  1904.) 
Action  by  Oms  K.  Eldredge  and  others  against 
Henry  Gutman.  No  opinion.  Judgment  and  or- 
der of  the  Municipal  (5ourt  afllrmed,  with  costs. 
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ERIE  R.  CO.,  Appellant.  T.  CITY  OF  BUF- 
FALO et  al.,  Respohi^enta.  (Supreme  Court, 
Appellate  Diyision.  Fourth  Department  July 
e,  1904.)  Action  by  the  Erie  Railroad  Com- 
pany against  the  city  of  Buffalo  and  others. 

PER  CURIAM.  Order  affirmed,  with  $10 
costs  and  disbursements,  on  the  opinion  of 
this  court  accompanying  the  decision  affirming 
the  judgment  in  the  same  action. 

WILLIAMS,  J^  dissents.  HISCOCK,  J.,  not 
voting. 


EULER,  Respondent  ▼.  KAPPELMANN, 
Appellant.  (Supreme  Court,  Appellate  Diri- 
sion.  Second  Department  July  28.  1904.) 
Action  hj  Henzy  Euler  against  Fredenck  Kap- 
pelmann.  No  opinion.  Judgment  and  order 
affirmed,  with  costs. 

FARRINGTON  et  al..  Appellants,  t.  PECK 
et  al..  Respondents.  (Supreme  Courtv.  Appel- 
late Division,  Second  Department  July  28, 
1904.)  Action  by  Benjamin  Farrington  and 
others  against  fDmma  A.  Peck  and  others. 
No  opinion.  Order  affirmed,  with  $10  costs  and 
disbursements. 

FERRIS,  Respondent  t.  UNION  RY.  CO. 
OF  NEW  ^ORK  CITY,  Appellant  (Supreme 
Court  Appellate  Division,  Second  Department. 
June  24,  1904.)  Action  by  Francis  E.  Ferris 
asainst  the  Union  Railway  Company  of  New 
York  City.  No  opinion.  Order  resettled,  so 
as  to  award  but  $10  costs  on  the  dismissal  of 
the  appeal. 


FITCH,  Respondent  t.  FRANK  H. 
FLEER  &  CO..  Appellant  (Supreme  Court 
Appellate  Division,  First  Department.  July 
18,  1904J  Action  by  Lola  T.  Fitch  against 
Frank  H.  Fleer  &  Co.  W.  S.  Brewster,  for 
appellant.  Paul  N.  Turner,  for  respondent 
No  opinion.  Order  affirmed,  with  $10  costs 
and  disbursements. 

FITZPATRICK,  Respondent  T.  INTBRp 
URBAN  ST.  RY.  CO.,  Appellant  (Supreme 
Court,  Appellate  Term.  June  23,  1904.)  Ac^ 
tion  by  Alice  Fitzpatrick  against  the  Interur- 
ban  Street  Railway  Company.  From  a  judg^ 
ment  for  plaintiff,  defendant  appeals.  Revers- 
ed. Henry  W.  Goddard  and  William  B.  Wea- 
ver, for  appellant 

FREEDMAN,  P.  J.  The  pivotal  question  in 
this  case  was  whether  the  starting  of  the 
car,  which  was  the  cause  of  the  injuries  re- 
ceived by  the  plaintiff,  was  the  act  of  the  con- 
ductor, or  that  of  some  unauthorized  person, 
a  passenger  upon  the  car  at  the  time  the  ac- 
cident occurred.  Upon  this  question  the  weight 
of  evidence  seems  to  be  in  favor  of  the  de- 
fendant A  new  trial  may  bring  out  the  facts 
relative  thereto  more  clearly,  and  the  interests 
of  justice  require  such  a  disposition  of  the 
case.  Judgment  reversed,  and  new  trial  or- 
dered, with  costs  to  abide  the  eveat  All  con- 
cur. 

FLEWWBLLIN,  Respondent  t.  LENT, 
Appellant    (Supreme    Court    Appellate    Divi- 


sion, Second  Department  Jnne  24,  1904.)  Ac 
tion  by  Fannie  L.  Flewwellin  against  Smitli 
lient    No  opinion.    Motion  granted. 

FORTY-NINTH  ST.  &  M.  AVE.  CO^  Kfr 
spondent  v.  TYSON,  Appellant  (Supreme 
Court  Appellate  Division,  First  Departmeat 
June  24,  1904.)  Action  by  FOrty-Ninth  Street 
&  Madison  Avenue  (Company,  against  Heniy 
W.  Tyson.  F.  S.  Fisher,  for  appellant  R.  8. 
Hull,  for  respondent  No  opinion.  Order  tf- 
firmed,  with  $10  costs  and  disbursements. 


FT.  WAYNE  ELECTRIC  WORKS,  Rfr 
spondent  v.  DB  FOREST  WIRBLBS8  TELE- 
GRAPH CO..  Appellant  (Supreme  0>nrt.  Ad- 
?ellate  Division,  Firet  Department  July  13, 
904.)  Action  by  the  Ft  Wayne  Electric 
Works  against  the  De  Forest  Wireless  Tel^ 
graph  Company.  From  an  order  directinf 
service  of  a  bill  of  particulars,  defendant  ap- 
peals. Reversed.  Francis  X.  jBntler,  for  ap- 
pellant   John'  C.  Roe,  for  respondent 

PER  CURIAM.  The  order  should  be  w- 
versed,  with  $10  costs  and  disbursements,  aitd 
the  motion  denied,  with  $10  costs,  on  tbe 
ground  that  the  motion  is  premature. 

FOSTER  V.  INTERNATIONAL  PAPEB 
CO.  (Supreme  Court,  Appellate  Division. 
Fourth  Department  July  6,  1904.)  Action  by 
Joseph  Foster,  Jr.,  against  the  Intemati<mal 
Paper  Company. 

PER   CURIAM.    Motion    for    leave  to  ap- 
peal to  the  Court  of  Appeals  granted. 
WILLIAMS,  J.,  not  sitting. 

FRANCIS,  Respondent  ▼.  CARROLL,  Ap- 
pellant (Supreme  Court,  Appellate  DiTisioo. 
Third  Department  June  80,  1904.)  Actios 
by  Mary  Francis  against  Margaret  (Carroll 

PE2R  CURIAM.  Judgment  and  order  af- 
firmed, with  costs. 

HOUGHTON,  J.,  dissents. 

In  re  FRANSIOLI.  (Supreme  Court  Appel- 
late Division,  First  Department  July  U 
1904.)  In  the  matter  of  Augustus  OL  Frifi- 
sioli. 

PER  CURIAM.    Order  set  aside. 

FROBSSEK  Respondent  t.  STROHBECE, 
Appellant  (Supreme  Court,  Appellate  Diri- 
sion,  Second  Department  July  2^  1904.)  A^ 
tion  by  Barbara  Freessel.  as  administratrix, 
etc.,  of  Theodore  Freessel,  deceased,  anisst 
Charles  W.  Strohbeck.  No  opinion,  jodr- 
ment  and  order  unanimously  affirmed,  win 
costs. 

GAUNTLBTT  v.  PATTON  et  al.  (Sa- 
preme  Court,  Appellate  Division.  Third  Derait- 
ment  September  20,  1904.)  Action  by  Joka 
O.  Ganntlett  as  trustee,  etc  against  Henrr 
Patton  and  others. 

PER  CURIAM.  Memorandum  of  the  court 
amended  so  as  to  read  as  follows:  Judgment 
so  far  as  appealed  from,  reversed  on  law  am! 
facts,   and   new  trial  granted,   with  costs  to 
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each  of  the   appellanta.    payable  out   of  tha 
fund,  to  abide  event    Motion  for  reargmnent 


denied. 

GIBSON.  Respondent,  v.  DB  MIRACLE 
CHEMICAL  Co.,  Appellant.  (Supreme 
Court.  Appellate  Division,  Second  Department. 
July  28,  1904J  Action  by  WiUiam  0.  Gibson 
against  the  De  Miracle  Chemical  Company. 
No  opinion.  Judgment  of  the  Municipal  Court 
affirmed,  with  costs. 

GLOVER,  Respondent,  v.  OIBB  et  al..  Ap- 
pellants. (Supreme  Court,  Appellate  Division, 
Second  Department.  July  28,  19(H.)  Action 
by  Mabel  R.  Glover  against  John  Gibb  and 
others.  No  opinion.  Judgment  of  the  Mu- 
nicipal Court  affirmed,  with  costs. 

GOLDBERG,  Appellant,  v.  INTERURBAN 
ST.  RY.  CO.,  Respondent.  (Supreme  Court, 
Appellate  Term.  June  23,  10041)  Action  by 
Sol  Goldberg  against  the  Interurban  Street 
Railway  Companv.  From  a  Judgrment  for  de- 
fendant, plaintiff  appeals.  Affirmed.  Leon 
Kaufman,  for  appellant  Henry  W.  Goddard 
and  William  E.  Weaver,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs.  Cahnmann  v.  Metropolitan  Street  Ry. 
Co..  37  Misc.  Rep.  475,  75  N.  T.  Supp.  970. 
The  explicit  admission  upon  the  trial  that 
Goldberg  drove  the  wagon  at  the  time  of  the 
collision,  that  the  action  for  damages  to  the 
wagon  resulted  from  the  collision,  and  that 
judgment  was  rendered  in  that  action  for  de- 
fendant on  the  merits,  supplies  every  material 
Fact  that  would  be  disclosed  upon  a  produc- 
tion of  Uie  judgment  roll. 

UNITED 

,     Appellant 

Supreme  Court,  Appellate  Division,  First  De- 
lartment  June  29,  1904.)  Action  by  God- 
frey Goldmark  against  the  United  States  Gal- 
^anizer  Company.  M.  Fisher,  for  appellant 
r.  L.  Frothingham,  for  respondent  No  opin- 
on.  Order  affirmed,  with  ^10  costs  and  dis- 
mrsements. 

60RHAM,  Respondent  v.  VOUGHT,  et  al., 
Ippellants.  (Supreme  Court  Appellate  Divi- 
ion.  Second  Department  July  28,  1904.)  Ac- 
ion  by  David  F.  Gk>rham  against  Henry  H. 
''oaght  and  Nathan  F.  Vought  No  opinion, 
udgment  affirmed,  with  costs. 

GRAND  TRUNK  RY.  00.  OF  CANADA, 
.ppellant  ▼•  STATE,  Respondent  (Supreme 
lourt  Appellate  Division,  Third  Department 
eptember  20,  1904.)  In  the  matter  of  the 
[aim  of  the  Grand  Trunk  Railway  Company 
t  Canada  against  the  state  of  New  York.  No 
linion.     Judgment  unanimously  affirmed,  with 


OOLDMARK.     Respondent     ▼. 
STATES     GALVANrZER     CO., 


GRIFFIN,  Respondent  ▼.  INTERURBAN 
r.  KY.  CO.,  Appellant  (Supreme  CJourt,  Ap- 
ellate Division,  First  Department  July  IB, 
K>4.)  Action  by  William  Griffin  against  the 
iterurban  Street  Railway  Company.  From 
jndgment  of  the  Appellate  Term,  affirming  a 
89  N.Y.S.— 70 


Jud^ent  of  the  Municipal  Court  in  favor  of 
plaintiff,  defendant  appeals.  Affirmed.  Paul 
D.  Oravath,  for  appellant.  Harcourt  Bull,  for 
respondent 

HATCH,  J.  For  the  reasons  stoted  in  my 
opinion  in  the  case  of  Scudder  v.  Interurban 
Street  Railway  CJompanv  (herewith  handed 
down)  89  N.  Y:  Supp.  1115,  the  determination 
appealed  from  should  be  affirmed,  with  costs. 

PATTERSON  and  LAUGHLIN,  JJ.,  con- 
cur. 

INGRAHAM,  J.  (dissenting).  The  question 
presented  on  this  appeal  is  the  same  as  tiiat 
presented  in  Scudder  v.  Interurban  Street  Rail- 
way Co.  (decided  herewith)  89  N.  Y.  Supp.  1115. 
For  the  reasons  stated  in  that  case,  I  think  the 
determination  should  be  reversed,  with  costs, 
and  the  complaint  dismissed. 

VAN  BRUNT,  P.  J.,  concurs  in  this  dissent 

GRIFFIN.  Respondent  v.  PRUDENTIAL 
INS.  CO.  OF  AMERICA,  Appellant  (Su- 
preme Court  Appellate  Division.  Second  De- 
partment July  28,  19040  Action  by  Sarah 
A.  Griffin  against  the  Prudential  Insurance 
Company  of  America. 

PER  CURIAM.  Judgment  and  order  re- 
versed, and  new  trial  granted,  with  costs  to 
abide  the  event  for  tne  reason  tiiat,  owing 
to  the  several  withdrawals  by  the  trial  jus- 
tice of  portions  of  his  charge  and  to  the 
doubt  expressed  to  the  Jurv  by  him  of  what 
should  be  charged,  and  to  the  confusion  which 
surrounded  the  court's  instructions,  the  jury 
could  not  have  obtained  the  intelligent  advice 
in  relation  to  the  rules  of  law  applicable  to  the 
facts  of  the  case  which  the  defendant  was  en- 
titied  to  have  given  to  them. 

GROESBECK,  Appellant,  v.  VILLAGE  OF 
MECHANICVILLE,  Respondent  (Supreme 
0>urt  Appellate  Division,  First  Department. 
June  80,  1904.)  Action  by  Myrtie  droesbeck,, 
an  infant,  etc.,  against  the  village  of  Mechanic- 
ville.  No  opinion.  Judgment  and  order  unani- 
mously affirmed,  with  costs. 

GRUBE.  Respondent  v.  HAMBURG- 
AMERICAN  S.  6.  CO.,  Appellant  (Supreme 
Court  Ai>pellate  Division,  First  Department. 
June  24,  1904.)  Action  by  Minnie  Grube,  as 
administratrix,  against  the  Hamburg-American 
Steamship  CJompany.  E.  P.  Wheeler,  for  ap- 
pellant   G.  D.  Lamb,  for  respondent. 

PER  CURIAM.  Upon  plaintiff  stipulating 
to  reduce  judgment  as  entered  for  damaxes, 
costs,  and  allowance,  etc.,  to  the  sum  of  $8,- 
423.71,  judgment  as  so  modified,  affirmed,  with- 
out costs:  otherwise,  judgment  and  order  re- 
versed, and  new  trial  ordered,  with  costs  «o 
appellant  to  abide  event 


GUNNISON,  Appellant,  v.  BOARD  OF 
EDUCATION  OF  NEW  YORK,  Respondent 
(Supreme  Court,  Appellate  Division,  Second 
Department  July  &,  1904.)  Action  by  Wal- 
ter B.  Gunnison  against  the  board  of  education 
of  the  city  of  New  York.  No  opinion.  Order 
affirmed,  with  $10  costs  and  disbursementa. 
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HAIGHT  ▼.  LB  FONOIER  DB  FRANOB. 

(Supreme  Court  Appellate  Division,  First  De- 
partment, June  24,  1904.)     Action  by  Charles 
H.  Haight  against  Le  Foncier  de  France. 
PER  CURIAM.     Motion  denied. 

HALET,  Appellant,  v.  HOGAN,  et  al.,  Re- 
spondents. (Supreme  Court,  Appellate  Divi- 
sion, First  Department,  June  24,  19040  Action 
by  Michael  Haley  against  Charles  W.  Hogan 
and  others.  J.  B.  Leavitt,  for  appellant.  H. 
S.  Marshall,  for  respondents.  No  opinion.  Judg- 
ment affirmed,  with  costs. 


In  re  HANFORD'S  ESTATE.  (Supreme 
Court,  Appellate  Division,  Third  Department. 
September  20,  1904.)  In  the  matter  of  the  ap- 
praisal, under  the  taxable  transfer  act,  of  the 
estate  of  George  T.  Hanford,  deceased. 

PBR  CURIAM.  Motion  denied,  upon  the 
payment  of  $10  costs  by  the  appellant  to  re- 
spondent within  10  days  from  the  service  of  a 
copy  of  this  order,  with  leave  to  appellant  to 
move,  under  section  1308  of  the  Code  of  Civil 
Procedure,  to  perfect  his  appeal,  and  for  such 
other  relief  to  which  he  may  consider  himself 
entitled.  If  such  payment  be  not  made  within 
said  time,  motion  granted,  with  $10  costs. 
—  ' » 

HARRIS  V.  KNEBLAND.  (Supreme  Court, 
Appellate  Division,  First  Department.  June  29, 
1904.)  Action  by  Addison  C.  Harris  asfainst 
Sylvester  H.  Kneeland.  No  opinion.  Motion 
granted,  so  far  as  to  dismiss  appeal,  with  $10 
costs. 

HARRIS,  Appellant,  v.  OTIS  ELEVATOR 
CO.,  Respondent.  (Supreme  Court,  Appellate 
Division,  First  Department  July  13,  1904.) 
Action  bv  Mary  B.  Harris,  as  administratrix, 
against  the  Otis  Elevator  Company.  J.  C.  Gug- 
genheimer,  for  appellant.  J.  Notman,  for  re- 
spondent No  opinion.  Judgment  'affirmed, 
with  costs. 

HARTZELL,  Respondent  t.  NBW  BRI- 
TAIN KNITTING  CO.,  Appellant  (Supreme 
Court,  Appellate  Division,  First  Department. 
July  l3,  1904.)  Action  by  Elmer  B.  Hartzell 
against  the  New  Britain  Knitting  Company. 
K,  A.  Philbin,  for  appellant  J.  H.  Judge,  for 
respondent.  No  opinion.  Judgment  and  order 
affirmed,  with  costs. 

HAWLEY.  AppeUantT'v.  HAWLET,  Re- 
spondent. (Supreme  Court,  Appellate  Term. 
June  23,  1904.)  Action  by  Sarah  M.  Hawley 
against  Walter  L.  Hawley,  From  a  judgment 
for  defendant,  plaintiff  appeals.  Affirmed. 
See  88  N.  Y.  Supp.  600.  Raphael  J.  Moses,  for 
i^pellant.    Job  K.  Hedges,  for  respondent. 

PER  CURIAM.  The  evidence  does  not  dis- 
close the  agreement,  alleged  in  the  complaint 
*that  if  plaintiff  would  marry  him  [the  de- 
fendant] he  would  obtain  and  keep  in  force  a 
policy  of  insurance  on  his  life,"  but  at  best  only 
a  sanction  by  the  father  of  the  plaintiff  of 
engagement  upon  conditions  affecting  the  finan- 
cial capacity  of  the  defendant,  who,  in  a  let- 
ter to  the  plaintiff,  said:  "The  conditions  he 
names  are  just  and  fair,  entirely  so,  and  I  am 


fully  confident  that  I  shall  be  able  to  comply 
with  all  of  them  very  soon,  to  his  entJre  sati^ 
faction."  The  judgment  must  be  affirmed. 
Judgment  affirmed,  with  ooats. 

HBIMj  Respondent  ▼.  UNION  RY.  CO.  OF 
NBW  tORK  CITY,  AppeUant.  (SupmM 
Court,  Appellate  Division,  Second  Departmeat 
September  29,  1904.)  Action  by  Henry  Hdn. 
as  administrator,  etc.,  of  Elizabeth  Helm,  de- 
ceased, against  tne  Union  Railway  Company  of 
New  York  City.  No  opinion.  The  court  de- 
sires to  see  the  counsel  in  this  case  at  the  opco- 
ing  of  court  on  Monday  next,  October  3d. 

In  re  HBLIKER.  (Supreme  Ck>tir^  Appe- 
late Division.  Second  Department.  July  28. 
1904.)  In  ^e  matter  of  the  application  of 
Edward  Heliker,  a  person  interested  in  the 
estate  of  Sarah  Minam  Minott,  deceased,  to 
revoke  the  probate  of  her  alleged  last  will  and 
testament.  No  opinion.  Decree  of  the  Sur- 
rogate's Court  of  Richmond  connty  denying 
revocation  of  probate  affirmed,   with  costs. 

HENDRICK  V.  JUDGE.  (Supreme  Court 
Appellate  Division,  Third  Department.  June 
30,  19O40  Action  by  Stephen  V.  R.  Hendiick 
against  John  Judge.  No  opinion.  Appeals  dis- 
missed, with  $10  costs  in  one  motion. 

HENRY,  Appellant  v.  BROOKLYN 
HEIGHTS  R.  CO.,  Respondent.  (Supreme 
Court,  Appellate  Division,  Second  Department 
July  28,  1904.)  Action  by  AugusU  C.  Henrr 
against  the  Brooklyn  Heights  Railroad  Com- 
pany. 

PER  CURIAM.  Order  of  the  Connty  Cour. 
of  Kings  county  (89  N.  ¥.  Supp.  525)  affirmed, 
with  $10  costs  and  disbursements,  on  the  ao- 
thority  of  American  Insulator  Co.  t.  Banken' 
&  Merchants'  Telephone  Co.,  13  Daly,  200. 

HERSHFIELD  v.  METROPOLITAN  ST 
RY.  CO.  (Supreme  Court,  Appellate  DivisitM. 
First  Department  June  29,  1904.)  Action  br 
Mary  Hershfield  against  the  Metronolitai 
Street  Railway  Company.  No  opinion.  Motioc 
denied. 

HETZEL,  Appellant,  ▼.  EASTERLY,  B^ 
spondent,  et  al.  (Supreme  Court,  Appellate  Di 
vision.  Fourth  Department  July  6,  1904.)  A^ 
tion  by  Joseph  Hetzel,  Jr.,  against  Eliza  H. 
Easterly  and  others. 

PER  CURIAM.  Judgncuent  and  order  afflnn 
ed,  with  costs.  See  opinion  in  Hetzel  y.  &«: 
erly  (decision  in  which  case  is  filed  herewiti 
89  N.  Y.  Supp.  154. 

HILL  et  al..  Respondents,  v.  THOMPSON 
Appellant.  (Supreme  Court,  Appellate  Dir;- 
sion.  First  Department  July  13,  1904.)  Ac- 
tion by  William  S.  Hill  and  others  agaiztst 
James  J.  Thompson.  F.  W.  Frost,  for  appel- 
lant. W.  D.  Moore,  for  respondents.  X<^ 
opinion.  Order  affirmed,  with  1^10  costs  and 
disbursements. 


In    re    HITCHINS'    ESTATR       (Supreme 
Court,  Appellate  Division,  Third  DepartmenL 
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September  20,  1904.)  In  the  matter  of  the 
estate  of  John  Hitchins,  deceased.  No  opiDion. 
Motion  to  dismiss  appeal  denied,  and  appellant 
granted  leave  to  serve  appeal  papers  within 
iive  days,  on  payment  of  $10  costs. 

HODGSKIN  ▼.  HEIM  et  al.  (Supreme 
Court,  Appellate  Division,  Second  Department 
July  28,  1904.)  Action  by  T.  Ellett  Hodgskin, 
as  trustee  in  bankruptcy,  etc.,  of  Adolph  Kuf- 
tier,  bankrupt,  against  Ralph  Heim,  Anna 
Heim,  Frank  Pentlarge,  and  Adolph  Knffler. 

PER  CURIAM.  Judgment  affirmed,  without 
costs  of  this  appeal  to  either  party.  See  67  N. 
Y.  Supp.  876. 

HODOSKIN,  Appellant,  v.  PENTLARGB  et 
al..  Respondents.  (Supreme  Court,  Appellate 
Division  Second  Department  July  28,  1904.) 
Action  by  T.  Ellett  Hodgskin,  as  trustee  in 
bankruptcy,  etc.,  of  Adolph  Kuffler,  bankrupt, 
against  Frank  Pentlarge.  individually  and  as 
executor,  etc.,  of  Raphael  Pentlarge,  deceased, 
and  Adolph  Kuffler,  individually,  etc.  No  opin- 
ion. Judgment  modified,  by  striking  out  the 
provision  awarding  costs  to  the  defendant  Kuf- 
tier,  and,  as  thus  modified,  affirmed,  with  costs 
of  the  appeal  to  the  defendant  Pentlarge. 

HOFFMAN  et  al.,  RespondenU,  v.  ABBL 
et  al..  Appellants.  (Supreme  Court  Appellate 
I>ivi8ion,  First  Department  July  13,  1904.) 
Action  by  Samuel  V.  Hofitman  and  others 
11  gainst  Samuel  V.  Abel  and  others.  J.  Cant- 
er, for  appellants.  W.  H.  Harris,  for  respond- 
ents. No  opinion.  Order  affirmed,  with  $10 
c-osts  and  disbursements. 

In  re  HOLLIDAT.  (Supreme  Court  Appel- 
late Division,  Second  Department.  July  28, 
1UU4.)  In  the  matter  of  proving  the  last  will 
aud  testament  of  Mary  J.  Hollidav.  etc.,  de- 
1  eased.  No  opinion.  Decree  of  the  Surrogate's 
( 'ourt  of  Kings  county  affirmed,  with  costs. 

HOLSKE  V.  SPIBLMANN.  (Supreme 
Court,  Appellate  Division,  First  Department, 
June  24,  1904.)  Action  by  William  H.  Holske 
) gainst  Charles  Spielmann.  No  opinion.  Mo- 
ion  denied,  with  $10  costs. 

In  PS  HOPKINS'  WILI^  (Supreme  Court, 
%.ppellate  Division,  Second  Department.  June 
!4,  1904.)  In  the  matter  of  the  probate  of 
he  will  of  Robert  E.  Hopkins,  deceased. 

PER  CURIAM.  Order  of  the  Surrogate's 
::ourt  of  Westchester  county  affirmed  upon  re- 
irgument  without  costs.  See  additional  re- 
narks  in  opinion  of  BARTLETT,  J.,  87  N.  Y. 
?upp.  793. 

HORAN,  Respondent,  v.  DOULIN  et  al., 
appellants.  (Supreme  Court,  Appellate  Divi- 
ion,  Third  Department.  June  30,  1904.)  Ac- 
ion  by  James  Horan  against  John  Doulin  and 
tbers.  No  opinion.  Judgment  and  order  unan- 
[nously  affirmed,  with  costs. 

HOYT  et  al.,  Respondents,  v.  RICK  et  al., 
appellants.  (Supreme  Court,  Appellate  Divi- 
ioQ,  First  Department.    June  29,  1904.)       Ac- 


tion by  Colgate  Hoyt  and  others  against  Isaac 
Li  Rice  and  others.  F.  Woodbridge,  for  ap- 
pellants. A.  S.  Lyman,  for  respondents.  No 
opinion.  Order  amrmea,  with  $10  costs  and 
disbursements. 

HUDSON  VALLEY  RY.  CO.,  Respondent 
v.  O'CONNOR  et  al..  Appellants.  (fiiJupreme 
Court  Appellate  Division,  Third  Department 
September  30,  1904.)  Action  by  the  Hudson 
Valley  Railway  Company  against  Thomas 
O'Connor  and  others.  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbursements. 


HULBBRT,  Respondent  v.  TOWN  OF 
C0LCHESTE3R,  Appellant  (Supreme  C>)urt 
Appellate  Division,  Third  Department  June 
30,  1904.)  Action  by  George  W.  Hulbert 
against  the  town  of  Colchester.  No  opinion. 
Judgment  and  order  unanimously  affirmed, 
with  costs. 


HUNT,    Respondent    v.   THOMPSON,    Ap- 

§ellant  (Supreme  Court,  Appellate  Division, 
econd  Department.  September  29,  1904.) 
Action  by  Juliaette  6.  Hunt  against  John  R. 
Thompson.  No  opinion.  Judgment  affirmed, 
with  costs. 

HUNTINGTON  et  al.,  Respondents,  v. 
BACHE  et  al..  Appellants.  (Supreme  0>urt, 
Appellate  Division,  Second  Department.  July 
28,  1904.)  Action  by  Arabella  D.  Huntington, 
as  esecutrix,  and  another,  against  Jules  S. 
Bache  and  others. 

PER  CURIAM.  Order  granting  stay,  so  far 
as  appealed  from,  modified  by  requiring  the 
undertaking  to  be  executed  in  the  penal  sum 
of  $10,000,  and  conditioned  to  secure  payment 
to  the  respondents  of  any  loss  or  damage 
which  may  be  sustained  by  them  by  reason 
of  the  delay  consequent  upon  the  prosecution 
of  the  appeal,  and,  as  modified,  affirmed,  with- 
out costs.  Appeal  from  order  denying  motion 
for  resettlement  dismissed,  without  costs. 

HURLEY  V.  ROSSIbIrON  ORE  CO.  (Su- 
preme Court,  Appellate  Division,  Third  De- 
partment June  80,  1904.)  Action  by  John 
Hurley,  as  administrator  of  Cornelius  Hurley, 
deceased,  against  the  Rossie  Iron  Ore  Com- 
pany. No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements. 


JACOBUS  V.  DIAMOND  SODA  WATER 
MFG.  CO.  (Supreme  Court,  Appellate  Division. 
First  Department.  June  29,  1904.)  Action  by 
Emanuel  Jacobus  against  the  Diamond  Soda 
Water  Manufacturing  Company.  No  opinion. 
Motion  denied,  with  $10  costs. 

JEWELL,  Appellant  v.  JEWELL,  Respond- 
ent. (Supreme  Court,  Appellate  Division,  First 
Department  July  13,  1904.)  Action  by  Eliza 
J.  Jewell  against  Frank  H.  Jewell.  R.  F. 
Whitney,  for  appellant  No  opinion.  Order 
affirmed,  with  $10  costs  and  disbursements. 

JONES,  Respondent  v.  BROOKLYN 
HEIGHTS  R.  CO.,  Appellant  (two  cases). 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment   June  24,  1904;)       Actions  by  Atha- 
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Ha  Jones  and  by  Ckom  B.  Jones  against  the 
Brooklyn  Heiabts  Rai&oad  Company.  H.  F. 
Ives,  for  appellant  Don  B.  Almy,  for  respond- 
ents. 

PER  CURIAM.  Judgments  and  orders  re- 
versed, and  new  trial  granted,  costs  to  abide 
the  event,  on  the  ground  that,  by  the  decision 
rendered  herewith  on  the  appeal  from  the  or- 
der denying  the  motion  to  allow  supplemental 
answer  to  be  served,  the  issue  has  been  chan- 
ged. 

HOOKER,  J.  (dissenting.)  These  actions 
were  commenced  by  service  of  summons  and 
complaint  on  the  defendant  on  or  about  the 
15th  day  of  April,  1902.  That  of  Athalia 
Jones  was  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been  receiv- 
ed by  her  while  a  passenger  on  one  of  the 
defendant's  cars,  and  that  brought  by  George 
E.  Jones  to  recover  for  the  loss  of  the  serv- 
ices of  his  wife,  Athalia.  The  accident  occur- 
red on  the  12th  day  of  March,  1902.  On  or 
about  the  4th  dav  of  Februaxr,  1903,  the  de- 
fendant settled  the  actions  directly  with  the 
plaintiffs  upon  the  payment  of  |8  to  the  wife 
ond  $2  to  the  husband.  The  case  appeared  on 
the  so-called  "reserve  calendar"  on  the  80th 
day  of  November,  1908,  at  which  time  it  was 
marked  "ready  for  trial"  without  objection.  A 
few  days  thereafter  the  case  again  appeared 
on  the  ready  calendar,  and  the  defendant's 
attorney  and  the  attorney  for  the  plaintiffs 
both  stated  to  the  court  that  the  case  was 
ready  for  trial.  The  first  intimation  the  at- 
torney for  the  plaintiffs  had  of  the  settle- 
ment of  the  cases  was  about  noon  on  the 
second  day  before  this  application  for  leave  to 
serve  supplemental  answers  was  made.  It  ap- 
pears from  the  affidavit  read  in  opposition  to 
the  motion  that  plaintiffs'  attorney  had  sub- 
pa^naed  all  of  the  witnesses  for  the  trial  of 
the  case,  and  held  them  at  court  for  a  period 
of  four  or  five  days;  that  he  had  been  put  to 
considerable  expense  in  preparing  the  'cases 
for  trial,  and  had  employed  counsel  to  assist 
him;    that  counsel  had  been  present  ready  to 

groceed  with  the  trial  of  these  cases  on  the 
th  and  9th  days  of  December.  The  plaintiffs 
contended  upon  the  argument  of  the  motion 
that  leave  to  serve  supplemental  answers 
should  be  denied,  upon  the  ground  that  the 
defendant  had  been  guilty  of  gross  laches. 
The  motions  were  denied,  and  defendant  ap- 
peals to  this  court.  The  right  to  serve  sup- 
plemental answer  is  not  a  legal  right,  and  rests 
with  the  sound  discretion  of  the  court.  Haas 
V.  Colton,  12  Misc.  Rep.  308,  34  N.  T.  Supp. 
35.  Although,  under  section  544  of  the  Code 
of  Civil  Procedure,  it  seems  to  be  manda- 
tory, it  is  within  the  discretion  of  the  court 
to  grant  or  refuse  an  application  for  leave  to 
serve  supplemental  pleadmgs.  O'Brien  v.  Met 
St  R.  Co.,  27  App.  Dlv.  1,  60  N.  T.  Supp.  159. 
This  discretion,  fike  other  discretions  at  Spe- 
cial Term,  should  not  be  interfered  with,  ex- 
cept we  can  clearly  see  that  improper  result 
has  been  reached.  Patterson  ▼.  Hare,  74  Hun, 
269,  26  N.  Y.  Supp.  626.  Unexplained  and  un- 
excused  laches  have  long  been  neld  to  require 
a  denial  of  motions  of  this  character.  Bank  of 
Metropolis  ▼•  Llssner,  6  App.  Div.  S7S,  40  N. 


Y.  Supp.  201;  Barstow  t.  Hamieii,  8  Him,  331; 
McDonald  ▼.  Davis.  12  Hon,  96;  Holyoke  t. 
Adams,  50  N.  Y.  238.  The  delay  in  this  G&se 
was  from  the  4th  day  of  Febmary,  1903,  the 
date  of  the  alleged  settlement,  until  the  8th  day 
of  December,  1903,  the  date  upon  which  ihf 
order  to  show  cause  was  granted.  Daring  tbe 
last  few  davs  of  this  period  of  time  the  defeni- 
ant  allowed  the  plalntififs*  attorney  to  prepi:? 
for  trial,  subpoena  his  witnesses,  employ  a  coo> 
sel,  and  incur  other  expenses,  without  tnj  is- 
timation  or  suggestion  to  him  that  the  cftse« 
had  been  settled.  He  was  not  only  lolkd  to 
sleep  by  the  nonaction  of  defendanrs  atton^T 
in  respect  to  informing  him  of  the  aUesed  k:- 
tlement,  but  was  affirmatively  led  to  beli^t 
that  the  issues  were  alive,  and  would  be  trid 
as  soon  as  the  business  of  the  court  wosld  pe^ 
mlt  his  case  to  be  reached;  for  it  appears  d> 
controverted  In  the  aflSdavit  that  the  atton^j 
for  the  defendant  answered  'Yeady"  on  'ce 
or  more  occasions  when  the  calendar  was  bebs 
made  up.  In  Medbnry  ▼.  Swan,  46  N.  Y.  2i«i, 
the  delay  to  plead  a  discharge  in  bankraput 
did  not  exceed  15  months,  and  jet  the  court 
for  that  reason,  in  the  exercise  of  Its  discn- 
tion,  denied  leave  to  i^esent  it  as  a  defenne  tr 
way  of  supplemental  answer.  See  note  of  this 
case  in  Barstow  v.  Hansen,  2  Han,  236.  Tht 
only  circumstances  the  defendant  dalms  to  ex- 
ist by  wav  of  excuse  or  explanation  of  tb* 
laches  is  that  It  is  the  custom  of  the  defr- 
ant,  when  it  settles  cases  directly  with  the  (Mr- 
ties,  without  the  knowledge  of  their  attwBffK 
to  compensate  them  for  their  liens  when  tk* 
appear  for  trial  on  the  day  calendar  of  ti 
court.  Such  circumstances  do  not  make  oot  i: 
excuse.  The  practice  is  rather,  on  the  (fik: 
hand,  to  be  criticised,  as  actually  incumberis; 
the  trial  calendars  of  this  court  with  n«i 
which  have  been  settled*  and  are  dead  ise:«9. 
The  discretion  exercised  at  Special  Term  v:i3 
such  that  we  do  not  feel  at  liberty  to  iDf^^'fs. 
The  orders  appealed  from  should  be  tJ&mei 
with  costs. 
HIRSGHBBBO,  P.  J^  ooncora. 

JONES,  Respondent,  t.  NEW  YORK  k  Q. 
a  RY.  CO.,  AppelUnt    (Supreme  Ooort  A^ 

Sellate  Division,  Second  Department.  Jnlj  :\ 
904.)  Action  by  Julia  Jones  against  the  N>« 
York  &  Queens  County  Railway  Cooipi:;.^- 
No  opinion.  Judgment  and  order  iinanimo3i>7 
affirmed,  with  costs. 

KABLB,  Respondent,  v.  ROCHE8TEB  GAS 
&  ELECTRIC  CO..  Appellant.  (Ssprect 
Court,  Appellate  Division,  Fourth  DepaztiDeit. 
July  6,  1904.)  Action  b/  Sebastian  Ei!m 
against  the  Rochester  Gas  &  Electric  Oosipi^.r. 
No  opinion.  Judgment  and  order  affinned,  with  I 
costs. 

KANE,  Respondent,  t.  BROOKLTX 
HEIGHTS  R.  CO..  Appellant.  (Sapr«9ft 
Court  Appellate  Division,  Second  DepartiBcat. 
July  28,  1904.)  Action  ^  James  Kane  agiinst 
the  Brooklyn  Heights  Railroad  Oompany.  N> 
opinion.  Judgment  and  order  onanimossly  il- 
firmed,  with  costs. 
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KELLY.  AppelUnt,  T.  BROOKLYN 
aBIGHTS  R.  CO..  Respondent  (Supreme 
IJourt,  Appellate  Diyision,  Second  Department. 
Fuly  28,  1904.)  Action  by  Jamea  J.  Kelly 
tgainst  the  Brooklyn  Heights  Railroad  Gom- 
>aDy.  No  opinion.  Order  settins  aside  ver- 
Uct  and  granting  new  trial  affirmed,  with  costs. 

In  re  KING,  ^upreme  Court,  Appellate  Di* 
rision.  Third  Department.  September  80, 
L904.)  In  the  matter  of  the  application  of  H. 
Prior  King,  as  executor,  etc..  for  a  discovery 
tgainst  Eugene  L.  Ashley.  Ko  opinion.  Mo- 
ion  denied. 

KIPP,  Respondent,  t.  BURHANS,  Appd- 
ant.  (Supreme  Court,  Appellate  Division,  Third 
Department.  June  30,  1904.)  Action  by  Wil- 
iam  S.  Kipp  against  Webster  H.  Burhans. 
)io  opinion.    Jud^ent  affirmed,  with  costs. 

K0C3H  et  al..  Respondents,  t.  CITY  OF  MT. 
^BRNON,  Appellant  (Suiureme  Court,  Appel- 
ate Division,  Second  Department.  Septemoer 
29,  1904.)  Action  by  Ellse  Koch  (sometimes 
Known  as  Elizabeth  i^och),  Margaretha  Koch, 
B31isa  Neis,  and  Lena  Birney  against  the  city 
>f  Mt.  Vernon.  No  opinion.  Judgment  affirm- 
id^   with  costs. 

KRONOLD,  Appellant,  v.  CITY  OF  NEW 
iTORK,  Respondent  (Supreme  Court,  Appel- 
ate Division,  First  Department.  July  18, 1904.) 
Iction  by  Adolph  S.  Kronold  against  the  djhr 
»f  New  York.  T.  Sutre,  for  appellant.  T. 
Parley,  for  respondent  No  opinion.  Order  af- 
irmed,  with  costs. 

KUBB«  Respondent,  t.  ATLANTIC  TERRA 
[JOTTA  CO.,  Appellant  (Supreme  Court  Ap- 
>ellate  Division,  second  Department.  Septem- 
>er  29,  1904.^  Action  by  Karl  Kube  against 
he  Atlantic  Terra  Cotta  Company.  No  oi^n- 
on.  Judgment  and  order  unanimously  affirmed, 
ivith  costs. 

KUBE,  Respondent,  v.  ATLANTIC  TERRA 
:jOTTA  CO..  Appellant  (Supreme  Court  Ap- 
>ellate  Division,  Second  Department  Septem- 
>er  29,  1904.)  Action  by  Karl  Kube  against 
he  Atlantic  Terra  Cotta  Company.  No  opin- 
on.  Order  denying  motion  for' new  trial  nnani- 
nously  affirmed,  with  costs. 

LA  FEMINA  T.  ARSENE  et  al.  (Supreme 
[^ourt.  Appellate  Division,  Second  Department 
Tone  24, 1904.)  Action  by  Gennaro  La  Femina 
ii;ainst  Arsen  Arsene  and  another.  No  opinion. 
Motion  denied. 

LANE,  Respondent,  v.  NEW  YORK,  N.  H. 
k  H.  R.  CX)..  Appellant  et  al.  (Supreme  Court, 
Appellate  Division,  Second  Department.  June 
t4,  1904.)  Action  by  Matthew  Lane  against  the 
Vew  Yorlc,  New  Haven  &  Hartford  Railroad 
Jonapany  and  another. 

PER  CURIAM.  Motion  to  dismiss  appeal 
rranted,  with  $10  costs,  on  the  authority  of 
Popham  V.  Twenty-Third  St.  R.  R.  Co.,  48 
N.  Y.  Super.  CJt.  229.  affirmed  89  N.  Y.  638. 


LEVIN  et  aL  t.  McLEAN  et  aL  (Supreme 
Court,  ApDellate  Division,  First  Department 
June  29,  1904.)  Action  by  Jacob  Levin  and  an- 
other against  James  H.  McLean  and  another. 
No  opimon.  Motion  denied,  on  payment  of  (10 
costs  of  motion  and  $10  costs  of  term. 

In  re  LEVY  et  al.  (Supreme  Court  Appel- 
late Division,  Second  Department.  July  28, 
1904.)  In  the  matter  of  the  judicial  settie- 
ment  of  the  account  of  proceedings  of  Julia 
Levy  and  William  Hyams,  as  executors,  etc., 
of  Philip  Levy,  deceased.  No  opinion.  De- 
cree of  the  Surrogate's  Court  of  Kings  coun^ 
(88  N.  Y.  Supp.  647),  in  so  far  as  appealed  from, 
affirmed,  with  costs. 


LEVY,  Appellant  v.  DISTRICT  NO.  1  OF 
INDEPENDffikT  ORDER  BNAI  BRITH,  Re- 
spondent (Supreme  Court  Appellate  Division, 
First  Department  June  24,  1904.)  Action  by 
Anna  Levy  against  district  No.  1  of  the  Inde- 
pendent Order  of  Bnai  Brith.  L.  Moschowitz, 
for  appellant.  W.  Bernard,  for  respondent  No 
opinion.  Order  affirmed,  with  $10  costs  and 
disbursements. 

LEVY,  ApDellant  v.  UNITED  STATES 
GRAND  L(5dGE  ORDER  BRITH  ABRA- 
HAM, Respondent.  (Supreme  Court  Appellate 
Division,  First  Department  June  24,  1904.) 
Action  by  Anna  Levy  against  the  United  States 
Grand  Lodge  of  Order  of  Brith  Abraham.  L. 
Moschowits.  for  appellant  A.  D.  Lind,  for  re- 
spondent. No  opimon.  Order  affirmed,  with 
$10  costs  and  disDursements. 

LIEB  V.  MORGENSTEIN  et  al.  (Supreme 
Court  Appellate  Division,  Second  Department 
July  28,  1904.)  Action  by  Henrv  Lieb  against 
Abraham  J.  Morgenstein  and  Mary  Morgen- 
stein.  No  opinion.  Judgment  of  the  Mu^icipal 
Court  affirmed,  with  costs. 

LINK  et  al..  Respondents,  v.  McCABE  et  al.. 
Appellants.  (Supreme  Ck>urt,  Appellate  Divi- 
sion, Third  Department  June  SO,  1904.)  Ac- 
tion by  Helmus  F.  Link  and  William  H.  Link, 
as  executors,  etc,  against  William  J.  McCabe 
and  Emma  J.  McCaoe.  No  opinion.  Judgment 
unanimously  affirmed,  with  costs. 
=      ■   ■■ 

LUCIA,  Respondent  v.  ENRIGHT,  Appel- 
lant (Supreme  Court  Appellate  Division,  Sec- 
ond Department  July  28,  1904.)  Action  by 
John  Lucia  against  Maurice  Enright  No  opin- 
ion. Judgment  of  the  Municipal  Court  affirm- 
ed, with  costs. 

In  re  LYDDON.  (Supreme  Court  Appellate 
Division,  Fourth  Department  July  6,  1904.) 
In  Uie  matter  of  the  application  of  (^eorge  Lyd- 
don  for  a  writ  of  habeas  corpus.  No  opinion. 
Order  dismissing  writ  of  habeas  corpus  affirmed. 

McCarthy  v.  MEANBY  et  al.  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
July  6,  1904.)  Action  by  William  F.  McCarthy 
against  John  F.  Meaney  and  others.  No  opin- 
ion. Motion  for  reargument  denied,  with  $10 
costs. 
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McCAULBY,  AppeUant,  v.  MACKUN,  Re- 
spondent. (Supreme  Court.  Appellate  Division, 
Second  Department.  July  28,  1904.)  Action  by 
William  McCauley  against  William  C.  Macklin. 
No  opinion.  Judgment  of  the  Municipal  Ck>urt 
affirmed,  with  costs. 

McDonald,  Respondent,  v.  NEW  YORK  & 
P.  TELEPHONE  &  TELEGRAPH  CO.,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Third  Department.  June  30.  1904.)  Action  by 
Peter  McDonald  against  the  New  York  &  Penn- 
sylvania Telephone  &  Telegraph  Company.  No 
opinion.  Juagment  and  order  unanimously  af- 
firmed, with  costs. 

McGOWAN,  Appellant,  y.  BARNUM.  Re- 
spondent. (Supreme  Court,  Appellate  Division, 
First  Department.  June  24,  1904.)  Action  by 
David  J.  McGowan  against  Curtis  A.  Bamum. 
C.  L.  Barber,  for  appellant.  C.  B.  Pierce,  for 
respondent.  No  opinion.  Order  modified,  by  de- 
ducting $10  from  the  recovery,  and,  as  modified, 
affirmed,  without  costs. 

McGOWAN,  Appellant,  v.  CITY  OF  NEW 
YORK,  Respondent.  (Supreme  Court.  Appel- 
late Division,  First  Department.  July  13, 
1904.)  Action  by  Bridget  M.  McGowan  against 
the  city  of  New  York.  S.  P.  Cahill,  for  appel- 
lant. T.  Farley,  for  respondent.  No  opinion. 
Judgment  affirmed,  with  costs. 


McILVAINE  T.  STEINSON.  (Supreme 
Court,  Appellate  Division,  First  Department. 
June  24,  1904.)  Action  by  Tompkins  McIIvaine 
against  George  Steinson. 

PER  CURIAM.  Motion  granted  as  to  Hart; 
otherwise,  denied. 

McKENNA,  Respondent,  v.  NEW  YORK 
ELEVATED  RY.  CO..  Appellant.  (Supreme 
Court,  Appellate  Division,  First  Department 
June  24,  1904.)  Action  by  John  McKenna 
against  the  New  York  Elevated  Railway  Com- 
pany. A.  G.  Fox,  for  appellant.  B.  M.  Felt, 
for  respondent.  No  opinion.  Judgment  af- 
firmed, with  costs. 

In  re  McCANN.  (Supreme  Court,  Appellate 
Division,  Third  Department.  June  30,  1904.) 
In  the  matter  of  the  petition  of  John  McCann 
for  the  removal  of  Josiah  H.  Marshall  as  a 
justice  of  the  peace  of  the  town  of  Horseheads, 
N.  Y.    No  opinion.    Application  granted. 

MARSH,  Respondent,  v.  STANDARD  OIL 
CO.  OF  NEIW  YORK,  Appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
July  28,  1904.)  Action  by  Henry  Marsh 
against  the  Standard  Oil  Cfompany  of  New 
York.  No  opinion.  Judgment  and  order  unan- 
imously affirmed,  with  costs. 

In  re  MARTIN.  In  re  GRANT.  (Supreme 
Court,  Appellate  Division,  First  Department. 
June  24,  1904.)  In  the  matter  of  James  Mar- 
tin, and  in  the  matter  of  one  Grant  No  opin- 
ion.   Motion  denied. 


MARTINEZ,  Respondent  ▼.  WARD.  Appel- 
lant (Supreme  Court,  Appellate  uiviaoc. 
First  Department  July  13,  1904^^  Action  bj 
Albert  Martinet  against  Patrick  Wai^.  U  > 
Gove,  for  appellant  H.  R.  Corey,  for  respo>:- 
ent.  No  opinion.  Judgment  affirmed  wi: 
costs.  Appeal  from  order  dismiasedf  no  ord^ 
appearing  m  the  record. 

In  re  MATHOT.    (Supreme  Court  Appelate 
Division,  First  Department     June  28.   1904 
In  the  matter  of  William  L.  Mathot    No  opis- 
ion.    Motion  denied,  with  $10  costs. 

MAWSON,  AppeUant  ▼•  WERMUTH.  R«^ 
spondent.  (Supreme  Court  Appellate  Divisioi. 
Third  Department.  June  30,  1904.)  Action  It 
Edward  L.  Mawson  against  William  Wermctt 
No  opinion.  Jodgm^it  and  order  affirmed,  wit* 
costs. 


MAWSON  T.  WERMUTH.    (Supreme  Cocr, 

Appellate  Division,  Third  Department  Sn-t 
30,  190^  Action  by  Edward  L.  Mawso: 
against  William  Wermuth. 

PER  CURIAM.  Motion  for  leave  to  appet' 
granted,  and  the  following  question  certified: 
Was  it  competent  and^  proper  for  the  respoad- 
ent  to  allege  and  prove  upon  the  trial  of  this 
proceeding,  in  defense  thereof*  tb^t  the  jcds- 
ment  obtained  by  Martin  Devoy  against  W- 
liam  Wermuth  was  assigned  to  Elbenezer  We: 
muth  prior  to  the  issuance  by  him  of  the  execu- 
tion under  which  the  respondent's  real  prc;- 
erty  was  sold;  and  had  the  county  judge  jnris 
diction  to  trr  that  question  and  determijie  tb* 
validity  of  the  execution  sale  thereunder? 

MAYCUMBBR,  Appellant,  ▼.  BUTTS,  B*- 
spondent.  (Supreme  Court,  Appellate  IKvisic 
Third  Department.  June  30,  1904.)  Actioo  hr 
George  Maycumber  against  Reuben  BnttL  X? 
opinion.    Judgment  affirmed,  with 


In  re  MAYERS.  (Supreme  Court  Api-;:- 
late  Division.  Second  Department.  Juij  & 
1904.)  In  the  matter  of  the  applicatioa  i'' 
Henry  J..  May  era,  for  admission  to  tne  bar.  Ne 
opinion.    Application  granted. 


MEYER,  Appellant,  y.  WEIBB,  Respondai 
(Supreme  Court,  Appellate  Division,  First  IV 
partment.  July  13,  1904.)  Action  by  Arths: 
L.  Meyer  against  W.  Seward  Webb.  L  M^r 
shall,  for  appellant.  H.  B.  Anderson,  for  if- 
spondent  No  opinion.  Order  affirmed,  vidi 
(10  costs  and  disbursements. 

MILLER  et  al..  Respondents,  ▼.  RODE.  Ar- 
pellant  (Supreme  Court  Appellate  DiTis^or. 
Second  Department  July  28, 1904.)  Actioc  bj 
Charles  E.  Miller  and  Robert  H«  Beotrr 
against  Edward  Rode,  doing  busineas  xmitr 
the  firm  name  of  Rode  &  Brand.  No  optsjc^- 
Judgment  of  the  Municipal  Court  affirmed,  int^ 
costs. 

MOORE,  Respondent  t.  NEW  YORK  ft  Q 
0.  RY.  CO.,  Appellant    (Supreme  Cdurt  Ap- 
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pellate  DiTision,  Second  Department  July  28, 
1904.)  Action  by  Theresa  V.  Moore  against 
the  New  York  &  Queens  County  Railway 
Company. 

PBR  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

JENKS.  J.,  dissents. 

MOORB  Y.  RKIIiliY  et  al.  (Supreme  Court, 
Appellate  Division.  Second  Department.  July 
28,  1904.)  Action  by  Marion  H.  Moore  against 
Kate  Reilly  and  others.  No  opinion.  Judg- 
ment affirmed*  with  costs. 

MOORE,  Respondent,  ▼.  RODGERS,  Appel- 
lant. (Supreme  Court.  Appellate  Division,  Sec- 
ond De^rtment.  July  28,  1904.)  Action  by 
Joshua  E.  A.  Moore  against  Thomas  Rodgers. 
No  opinion.    Judgment  affirmed,  with  costs. 

MORGAN  et  al..  Respondents,  y.  NEW 
YORK  BILL  POSTING  (5o.,  Appellant  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment Jjily  28, 1904.)  Action  by  John  Mor- 
gan and  others  against  the  New  York  Bill 
Posting  Company.  No  opinion.  Judgment  of 
•the  Municipal  Court  affirmed,  with  costs. 

In  re  MORLEY.  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  July  6,  1904.) 
In  the  matter  of  the  application  of  Charles  B. 
Morley,  town  clerk,  etc.,  for  the  removal  of 
John  G.  Bramley,  a  justice  of  the  peace  of  the 
town  of  Elbridge,  Onondaga  county,  N.  Y.  No 
opinion.  Application  for  the  removal  of  said 
John  G.  Bramley  from  the  office  of  justice  of 
the  peace  of  the  town  of  £31bridge,  Onondaga 
county,  granted. 

r  ~~~ 

MORRIS,  Appellant,  t.  DAYTON,  Respond- 
ent. (Supreme  Court.  Appellate  Term.  June 
23,  19<>4.)  Action  by  Cora  Morris  against  Har- 
old C.  Dayton.  From  a  judgment  for  defend- 
ant and  from  an  order  denying  a  new  trial, 
plamtiff  appeals.  Affirmed.  Wentworth,  Low- 
enstein  &  Stern,  for  appellant.  Joseph  E.  Bul- 
len  and  Charles  W.  Dayton,  for  respondent. 

FREEDMAN.  P.  J.  The  defects  in  the  evi- 
dence of  the  defendant,  as  pointed  out  by  this 
court  on  the  former  appeals  (84  N.  Y.  Supp.  392 ; 
86  N.  Y.  Supp.  172),  were  sufficiently  remedied 
upon  the  trial  now  under  review  to  make  the 
case  one  for  the  jury;  and,  it  having  been  fair- 
ly submitted,  tiieir  verdict  for  the  amount  of 
rent  conceded  to  be  due  should  not  be  again 
disturbed.  Three  trials  have  now  been  held, 
with  the  same  result  in  each  case,  and  in  the 
absence  of  clear  errors  of  law  the  litigation 
between  the  parties  should  be  encouraged  no 
further.  The  judgment  and  order  should  be  af- 
firmed, with  costs.    All  concur. 

MOWBRAY,  Appellant  v.  SHBLTON,  Re- 
spondent (Supreme  (Dourt,  Appellate  Division, 
First  Department.  June  24,  1904.)  Action  by 
William  £}.  Mowbray  against  George  R.  Shel- 
ton,  individually,  etc.,  0.  W.  Carr,  for  appel- 
lant. A.  Jaretzki,  for  respondent.  No  opinion. 
Judgment  modified  by  striking  out  the  words 
"on  the  merits,"  and,  as  modified,  affirmed, 
without  costs* 


MULQUEBN.  Respondent,  v.  THOMPSON 
&  DUNDY  SHOWS.  Appellant  (Supreme 
Court,  Appellate  Division,  Second  Department. 
July  28,  1904^  Action  bj  Joseph  P.  Mulqueen 
against  the  Thompson  &  Dundy  Shows.  No 
opinion.  Judgment  of  the  Municipal  Court  af- 
firmed, with  costs. 

MURPHY,  Respondent.  ▼.  PRUDENTIAL 
INS.  CO.  OF  AMERICA,  Appellant.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment July  28,  1904.)  Action  by  Eliza- 
beth Murphy,  as  administratrix,  etc.,  against 
the  Prudential  Insurance  Ck>mpany  of  Amer- 
ica. No  opinion.  Judgment  of  the  Municipal 
Court  affirmed,  with  costs. 

MURRAY  V.  BRBHANEY.  (Supreme  Court 
A.ppellate  Division,  Third  Department.  Sep- 
tember 80,  1904.)  Action  by  William  Murray 
against  John  Brehaney.  No  opinion.  Motion 
granted,  with  $10  costs. 

MURRAY.  Respondent  v.  WARNER.  Ap- 
pellant. (Supreme  Court  Appellate  Division. 
Second  Department  July  28,  1904.)  Action 
by  Margaret  Murray  against  Warren  W.  War- 
ner. No  opinion.  Judgment  of  the  Municipal 
Court  affirmed,  with  costs. 


NAYLOR.  Respondent  v.  DELAWARE,  L. 
&  W.  R.  CO.,  Appellant    (Supreme  CJourt  Ap- 

?ellate  Division,  Fourth  Department  July  6, 
904.)  Action  by  Lavina  Naylor  against  the 
Delaware,  Lackawanna  &  Western  Railroad 
Company.  No  opinion.  Motion  for  leave  to 
apneal  to  the  Court  of  Appeals  denied,  with 


NEWHALL,  Respondent,  y.  YONKERS  R. 
CO.,  Appellant  (Supreme  Court  Appellate 
Division.  Second  Department.  July  28,  1904.) 
Action  by  Ethel  S.  Newhall.  an  infant  etc., 
against  the  Yonkers  Railroad  Company.  No 
opinion.  Judgment  and  order  unanimously  af- 
firmed, with  costs. 

NEW  YORK.  N.  H.  &  H.  R.  CO.,  Respond- 
ent V.  CITY  OF  MT.  VERNON,  Appellant. 
(Supreme  CJourt.  Appellate  Division,  Second 
Department  September  29,  1904.)  Action  by 
the  New  York,  New  Haven  &  Hartford  Rail- 
road Company  against  the  city  of  Mt.  Vernon. 
No  opinion.    Judgment  affirmed,  with  costs. 

NEW  UNION  TELEPHONE  CO.  v.  MARSH 
et  al.  (Supreme  CJourt,  Appellate  Division, 
Third  Department  September  20,  1904.)  Ac- 
tion by  the  New  Union  Telephone  (Company 
against  Julia  M.  Marsh  and  others.  No  opin- 
ion. Memorandum  modified,  so  as  to  read  as 
follows:  Judgment  reversed,  referee  dischar- 
ged, and  new  trial  granted,  without  costs  of  the 
appeal  to  either  party,  and  the  order  entered 
thereon  modified  accordingly. 

ODELL  et  al.  v.  BRETNEY  et  al.  (Supreme 
Court.  Appellate  Division.  First  Department 
June  29.  1904.)  Action  by  Stephen  C.  Odell 
and  another  against  Charles  WT  Bretney  and 
another.    No  opinion.    Motion  denied. 


Digitized  by  V^OOQIC 


1112 


O'REILLY  et  al,  Respondents,  v.  KINO  et 
al.,  Appellante.  (Supreme  CJouPt,  Appellate  Di- 
vision, Third  Department.  June  ftO,  1904.) 
Action  by  James  B.  O'Reilly  and  others  against 
John  King  and  others,  receivers,  etc.  No  opin- 
ion. Judgment  and  order  unanimously  af- 
firmed, with  costs. 


89  NEW  YORK  SUPPLBMBNT 
and  12S  New  York  State  Reporter 

PBOPLB,    Respondent,    T.    FAULHABER, 

Appellant  (Supreme  Court,  Appellate  Dit'i- 
sion,  First  Department  July  13,  1904.)  Pro- 
ceedings by  the  people  of  the  state  of  New 
York  against  Pliilip  Fanlhaber.  BC  Sdiaap. 
for  appellant  E.  Sandford,  for  the  People. 
No  opinion.    Judgment  affirmed. 


PALMER  et  al.,  Respondents.  ▼.  LARCH- 
MONT  HORSE  RY.  CO.  et  al..  Appellants. 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment June  24,  1904.)  Action  by  Bryant 
S.  Palmer  and  another,  as  administrators,  etc., 
of  Floyd  T.  James,  deceased,  against  the  Larch- 
mont  Horse  Railway  Company  and  another. 
No  opinion.  Motion  for  reargument  denied, 
with  $10  costs,         

PALMER  ▼.  TBRWILLIGER  et  al.  (Su- 
preme Court  Appellate  Division,  Third  Depart- 
ment September  20,  1904.)  Action  by  Caro- 
line Palmer  against  Alice  Terwilliger  and 
others.    No  opinion.    Motion  denied. 

PATTAT  v.  PATTAT  et  al.  (Supreme  Court 
Appellate  Division,  Fourth  Department  July 
(i,  1904.)  Action  by  Eugene  Pattat  asainst  Ja- 
cob Pattat  and  others.  No  opinion.  Motion  to 
amend  and  resettle  decision  and  order  of  rever* 
sal  herein  denied,  with  $10  costs. 

PEEBLES,  Appellant  ▼.  COOPER  et  al.. 
Respondents.  (Supreme  CJourt  Appellate  Di- 
vision, Second  Department  September  29, 
1904.)  Action  by  Robert  J.  Peebles,  as  trustee 
in  bankruptcy  for  William  Trist  Bailev,  a  bank- 
rupt, against  Charles  Cooper  and  Joseph  H. 
De  Bragga,  as  sheriff  of  Queens  county.  No 
opinion.  Judgment  unanimously  affirmed,  with 
costs. 

PERKINS,  Appellant  v.  STANTON,  Re- 
spondent.  (Supreme  Court  Appellate  Division, 
Third  Department.  June  30,  1904.)  Action  by 
Albertus  D.  Perkins  against  George  Stanton, 
as  president  of  the  New  York  State  Ginseng 
Growers'  Association.  No  opinion.  Judgment 
unanimously  affirmed,  with  costs. 

PERKINS,  Appellant  v.  STANTON.  Re- 
spondent. (Supreme  Court  Appellate  Division, 
Third  Department  June  30,  1904.)  Action  by 
William  T.  Perkins  against  Georae  Stanton,  as 

S resident    of    the    New    York    State    Ginseng 
Growers'    Association.    No   opinion.    Judgment 
unanimously  affirmed,  with  costs. 

PEOPLE,  Respondent,  v.  ARMSTRONG, 
Appellant.  (Supreme  Court  Appellate  Division, 
First  Department.  July  13,  1904.)  Proceed- 
ings by  tne  people  of  the  state  of  New  York 
against  Harvey  S.  Armstrong.  L.  B.  Rogers, 
for  appellant  R.  C.  Taylor,  for  the  People. 
No  opinion.     Judgment  affirmed. 

PEOPLE  V.  DONNELLY.  (Supreme  Court 
Appellate  Division,  First  Department.  June 
29,  1904.)  Proceedings  by  the  people  of  the 
state  of  New  York  against  John  Donnelly.  No 
opinion.    Motion  granted. 


PBOPLB  ▼.  GOLDEN  et  mL  (Supreme 
Ck>urt  Appellate  Division,  Third  Department 
September  20,  1904.)  Proceedioga  by  the  peo- 
ple of  the  state  of  New  York  against  Joho 
N.  Golden  and  others.  No  opinioo.  Motioo 
granted,  with  $10  costs. 


PEOPLE,  Respondent  t.  HILL,  AppeUant 
(Supreme  Court  Appellate  Division,  Second 
Department  June  24  1904.)  Proceedings  hr 
the  people  of  the  state  of  New  York  against 
George  W.  Hill.  No  opinion.  Jndgiment  of  the 
County  Court  of  Kings  county  affirmed. 

PEOPLE  ▼.  LADEW.  (Supreme  Court  Ap- 
pellate Division,  Third  Department  Septem- 
ber 30,  19040  Proceedings  by  the  people  of. 
the  state  of  New  York  against  Joseph  H.  La- 
dew.  No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements. 

PEOPLE  T.  LUCIA.     (Supreme  Court  Ap- 

?ellate  Division,  First  Department  June  2^i 
904.)  Proceedings  by  the  people  of  the  state 
of  New  York  against  Ernest  Ladm.  No  opin- 
ion.   Motion  granted. 

PEOPLE  T.  MOORE.  (Supreme  Court,  Ap- 
pellate Division.  Third  Department  Septem- 
ber 20,  1904.)  Proceedinas  by  the  people  of 
the  state  of  New  York  against  Loring  Moore. 

PER  CURIAM.  Decision  amended,  so  as  te 
read  as  follows:  Conviction,  order,  and  jod^ 
ment  of  the  county  court  of  Saratoga  coastj 
affirmed  upon  the  facts,  and  reversed  upon  tse 
law,  and  a  new  trial  ordered,  and  the  cl«Tk 
directed  to  enter  judgment  and  remit  certifi€^ 
copy  thereof,  with  the  return  and  dedsion  cf 
this  court,  to  such  county  court,  pursuaot  to 
sections  647  and  648  of  the  Code  of  CriminaJ 
Procedure,  and  the  order  entered  there<ia 
amended  accordingly. 


PEOPLE  v.  REPUBLIC  SAVINGS  ft 
LOAN  ASS'N,  In  re  CASE.  (Supreme  Court 
Appellate  Division,  Second  Department  July 
28,  1904.)  Proceedings  by  the  people  of  tlif 
state  of  New  York  against  the  Republic  Savings 
&.  Loan  Association.  In  the  matter  of  the 
four  claims  of  Franklin  O.  Case.  No  opinioc 
Judgment,  so  far  as  appealed  from,  affirmed, 
with  costs. 

PEOPLE  Respondent  T.  STBFANO,  Ap- 
pellant. (Supreme  Court  Appellate  Division. 
First  Department  June  24,  1904.)  Proceed- 
ings by  the  people  of  the  state  of  New  York 
,  against  Richard  Stefano.  R.  C  Taylor,  for 
;  appellant.  J.  R.  Heinzelman,  for  the  People. 
No  opinion.    Judgment  affirmed. 
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PEOPLE.  Respondent,  t.  SUMMERFIELD. 
Appellant  (Supreme  Court  Appellate  DlTision, 
First  Department  July  13,  1904.)  Proceed- 
ings by  the  people  of  the  Btate  of  New  York 
«igainst  Lawrence  Summerfield.  M.  D.  Steuer, 
for  appellant  R.  C.  Taylor,  for  the  People. 
Kg  opinion.    Judgment  affirmed. 

PEOPLE,  Respondent,  t.  TODD,  Appellant 
<Supreme  Court,  Appellate  Division,  First  De- 
partment. July  13,  1904.)  Proceedings  by 
the  people  of  the  state  of  New  York  against 
William  E.  Todd.  J.  H.  Heinselman,  for  ap- 
E.  Sandford,  for  the  People.  No 
Judgment  affirmed. 


pellant. 
opinion. 


PEOPLE,    Respondent    ▼.    TRZASALSKI, 

Appellant  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department.  July  6,  1904.)  Pro- 
ceedings by  the  people  of  the  state  of  New 
York  against  George  Trzasalski. 

PER  CURIAM.  Judgment  of  conviction  af- 
firmed. 

WILLIAMS,  J.,  dissents. 

PEOPLE  ex  rel.  BLAIR  v.  TULLY,  Oom'r. 
<  Supreme  Court,  Appellate  Division,  First  De- 
partment. July  13,  1904.)  Proceedings  by 
the  people  of  the  state  of  New  York,  on  the  re- 
lation of  George  Blair,  against  James  H.  TuUy, 
commissioner.  L.  Brouner,  for  relator.  J.  F. 
O'Brien,  for  respondent  No  opinion.  Writ 
dismissed,  and  proceedings  affirmed,  with  costs. 


PEOPLE  ex  rel.  BROOKLYN  ALCATRAZ 
ASPHALT  CO.,  Respondent  r.  LITTLETON 
et  al..  Appellants.  (Supreme  Court,  Appellate 
Division.  Second  Department  September  29, 
1904.)  Proceedings  by  the  people  of  the  state 
of  New  York,  on  the  relation  of  the  Brooklyn 
Alcatraz  Aspnalt  Company,  against  Martin  W. 
Lattleton,  as  president  of  the  borough  of  Brook- 
lyn of  the  dty  of  New  York,  and  others.  No 
opinion.    Appeal  withdrawn. 

PEOPLE  ex  rel.  BUCHANAN  v.  CAN- 
TINE.  Public  Safety  Com'r.  (Suprwne  Court 
Appellate  Division,  Third  Department.  Jime 
30,  1904.)  Proceedings  by  the  people  of  the 
state  of  New  York,  on  the  relation  of  Peter 
Buchanan,  against  Edward  B.  Cantine,  as  com- 
missioner of  public  safety  of  the  city  of  Albany. 
No  opinion.  Writ  dismissed,  with  $10  costs 
and  disbursements. 


PEOPLE  ex  rel.  BIJhLER  v.  HUMPHREY, 
County  Judge,  Respondent  (Supreme  Court, 
Appellate  Division,  Second  Department.  June 
24,  1904.)  In  the  matter  of  the  application  of 
the  people  of  the  state  of  New  York,  on  the 
relation  of  John  Buhler,  for  a  peremptory  writ 
of  mandamus  against  Burt  Jay  Humphrey^  as 
county  judge  of  Queens  county.  No  opinion. 
Order  affirmed,  with  $10  costs  and  disburse- 
ments. 

PEOPLE  ex  rel.  COLEMAN,  Appellant,  v. 
CITY  OF  NEW  YORK,  Respondent.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment   June  24,  1904.)    Proceedings  by  the  peo- 


ple of  the  state  of  New  York,  on  the  relation 
of  Daniel  S.  Coleman,  against  the  dty  of  New 
York.  L.  O.  Van  Doren.  for  appellant.  T. 
Farley,  for  respondent.  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbursements. 

PEOPLE  ex  reL  COSSBY.  AppeUant,  r. 
OROUT.  Comptroller,  Respondent  (Supreme 
Court,  Appellate  Division,  First  Department 
June  29,  1904.)  Application  by  the  people  of 
the  state  of  New  York,  on  relation  of  Marry 
Cossey,  against  Edward  M.  Grout,  as  comp- 
troller, for  mandamus.  From  an  order  denying 
the  writ,  the  applicant  appeals.  Affirmed.  L. 
L.  Kellogg,  for  appellant.  T.  Farley,  for  re- 
spondent. 

VAN  BRUNT,  P.  J.  We  are  of  the  opinion 
that  the  appellant  should  proceed  in  the  ordi- 
nary way  oy  action  in  order  to  riecover  the 
moneys  claimed  in  this  proceeding.  In  that 
way  the  facts  can  be  clearly  presented  to  the 
court  and  the  questions  involved  can  be  dis- 
posed of  without  resorting  to  inferences.  With- 
out expressing  any  opinion  upon  the  questions 
of  law  involved,  and  without  either  affirming  or 
disaffirming  the  view  taken  bv  the  court  below, 
we  think  the  order  appealed  from  should  be 
affirmed,  with  costs. 

O'BRIEN,  Mclaughlin,  and  laugh- 

LIN,  JJ.,  concur.    HATCH,  J.,  dissents. 

PEOPLE  ex  rel.  DULFER  v.  GREENE,  Po- 
lice Com'r,  et  al.  (Supreme  Court,  Appellate 
Division,  Second  Department.  June  24^  19()4.) 
Proceedings  by  the  people  of  the  state  of  New 
York,  on  the  relation  of  Theodore  A.  H.  Dulfer, 
against  Francis  V.  Greene,  as  police  commis- 
sioner of  the  city  of  New  York,  and  another. 

PER  CURIAM.  Determination  annulled,  on 
argument,   with   costs. 

HIRSCHBERG,  a  J.,  not  voting. 

PEOPLE  ex  rel.  EASTMOND  v.  OAKLEY, 
Water  Supply  Com'r.  et  al-  (Supreme  Court 
Appellate  Division,  Second  Department.  June 
24,  1904.)  Proceedings  bv  the  people  of  the 
state  of  New  York,  on  the  relation  of  John 
Bdward  Eastmond,  against  John  T.  Oakley,  as 
commissioner  of  water  supply,  etc.,  and  anotner. 
No  opinion.  Motion  for  reargument  denied, 
with  $10  costs. 

PEOPLE  ex  rel.  GARVEY  v.  PARTRIDGE, 
Police  Com'r.  (Supreme  Court  Appellate  Di- 
vision, Second  Department  June  24,  1904.) 
Proceedings  by  the  people  of  the  state  of  New 
York,  on  the  relation  of  Daniel  S.  Garvey, 
against  John  N.  Partridge,  police  commissioner, 
etc. 

PER  CURIAM.  Determination  annulled, 
with  costs,  on  the  authority  of  People  ex  rel. 
Hoffman  v.  Partridge  (decided  by  this  court 
April  15,  1904)  87  N.  Y.  Supp.  680. 

PEOPLE  ex  rel.  GRUBNBERG,  Appellant, 
V.  McCLELLAN,  Mayor,  Respondent  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. July  13,  1904.)  Proceedings  by  the 
people  of  the  state  of  New  York,  on  the  rela- 
tion of  John  Gruenberg,  against  George  B.  Mc- 
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Clellan,  Mayor,  etc.  J.  Gruenberg,  for  ap- 
pellant T.  Connoly.  for  respondent.  No  opin- 
ion. Order  affirmed,  with  $10  costs  and  dis- 
bursements. 

PSOPIiB  ez  rel.  JAMES  et  al.  y.  GRAN- 
DALL,  Highway  Gom'r.  (Supreme  Court,  Ap- 
pellate Division.  Fourth  Department  July  B, 
1904.)  Proceedings  by  the  people  of  the  state 
of  New  York,  on  the  relation  of  John  James 
and  Milton  M.  Turner,  against  Frank  Oran- 
dall,  as  sole  commissioner  of  highways  of  the 
town  of  Cameron.  No  opinion.  Writ  of  cer- 
tiorari sustained,  and  action  of  highway  com- 
missioner annulled,  with  $25  oo«ts. 

PEOPLE  ex  nl.  LA'NGDON.  Appellant  y. 
QREENE,  Com'r,  Respondent  (Supreme 
Court  Appellate  Diyision,  First  Department 
July  13.  1904.)  Proceedings  by  the  people  of 
the  state  of  New  York,  on  the  relation  of  Mar- 
tin Langdon,  arainst  Francis  V.  Greene,  as 
commissioner.  W.  S.  Gordon,  for  appellant. 
T.  Farley,  for  respondent  No  opinion.  Writ 
dismissed,  and  proceedings  affirmed,  with 
costs. 


PEOPLE  ez  rel.  NEW  YORK  CENT.  & 
H.  R.  R.  CO.  et  al.  y.  BOARD  OF  RAILROAD 
COM'RS,  et  al.  (Supreme  Court,  Appellate 
Diyision,  Third  Department  September  20, 
19()4.)  Proceedings  oy  the  people  of  the  state 
of  New  York,  upon  the  relation  of  the  New 
York  Central  &  Hudson  Riyer  Railroad  Com- 
pany and  others,  against  the  board  of  railroad 
commissioners  of  the  state  of  New  York  and 
others.  No  opinion.  T^at  part  of  motion  ask- 
ing for  leaye  to  interyene  granted.  Remainder 
denied. 

PEOPLE  ez  rel.  MARKS,  Respondent,  y. 
WELLS  et  al..  Appellants.  (Supreme  Court, 
Appellate  Diyision,  First  Department  July  13, 
IwH.)  Proceedings  by  the  people  of  the  state 
of  New  York,  on  the  relation  of  Frederick  W. 
Marks,  against  James  L.  Wells  and  others.  G. 
S.  Coleman,  for  appellants.  A.  L.  Guiterman, 
for  respondent.  No  opinion.  Order  affirmed, 
with  $10  costs  and  disbursements. 

PEOPLE  ez  rel.  PARSLOE  y.  ERLANGER. 
(Supreme  (Dourt,  Appellate  Diyision,  First  De- 
partment. June  29,  1904.)  Proceedings  by 
the  people  of  the  state  of  New  York,  on  the 
relation  of  Charles  Parsloe.  against  Mitchell  L. 
Erlanger.  No  opinion.  Motion  granted,  with 
$10  costs. 


PEOPLE  ez  nl  UVALDE  ASPHALT 
PAV.  CX).,  Respondent  y.  LITTLETON  et  al., 
Appellants.  (Supreme  CJourt  Appellate  Di- 
yision, Second  Department  September  29, 
1904.)  Proceedings  by  the  people  of  the  state 
of  New  York,  on  the  relation  of  the  Uyalde 
Asphalt  Paying  Company,  against  Martin  W. 
Littleton,  as  president  of  the  borough  of  Brook- 
lyn, and  George  W.  Tillson,  as  chief  engineer 
of  the  bureau  of  highways,  borough  of  Brook- 
lyn.   No  opinion.    Appeal  withdrawn. 


PORTER.  R^pondent,  t.  ICAGNBTIC 
SEPARATOR  CO.,  Appellant  (Supreooe 
(>)urt.  Appellate  Diyiaion,  First  Department 
June  24,  1904.)  Action  by  Alezander  T. 'Por- 
ter against  the  Magnetic  Separator  Companv. 
H.  D.  Merchant  for  appellant  M.  FitKgeraJd, 
for  respondent  No  opinion.  Order  amimec. 
with  $10  costs  and  disbursements. 

PRESS,  Appellant  y.  FEUCHTWANGER, 
Respondent  (Supreme  Court  Appellate  Di- 
yision, First  Department  Jul/  13,  1904.)  Ac- 
tion by  T.  Channon  Press  against  Abraham  H. 
Feuchtwanger.  J.  A.  Hodge,  for  appellanL  C. 
H.  Friedrich,  for  respondent  No  opinion. 
Judgment  affirmed,  with  costs. 

In  re  QUARRY  ROAD.  (Supreme  Coon. 
Appellate  Diyision,  First  Department  Jun*- 
29,  1904.)  In  the  matter  of  the  Quarry  Road. 
J.  Dunn,  for  appellant  Joseph  Flannery,  for 
respondent  No  opinion.  Order  affirmed,  with 
costs. 

RANDALL  y.  HOLBROOK,  CABOT,  ETC. 
CO.  (Supreme  Court  Appellate  Diyision,  Fiie: 
Department.  June  24.  1904.)  Action  by  Mar- 
tin H.  Randall,  as  aoministrator,  against  the 
Holbrook,  Cabot  etc^  Company.  No  opinioo. 
Motion  denied,  with  $10  costs. 

RAY  y.  UNITED  TRACTION  CO.  (So 
preme  Cmirt,  Appellate  Diyision,  Third  De- 
partment September  20,  1904.)  Action  br 
Mary  A.  Ray  against  the  United  Traction 
Company.    No  opinion.    Motion  denied. 

RICKETTS,  Respondent  ▼.  RAMSDELL  ct 

al..  Appellants.  (Supreme  Conrt  Appellate 
Diyision,  Second  Department  September  1^< 
1904.)  Action  by  Mary  J.  Ricketts  agaicsr 
Henry  Powell  Ramsdell,  James  A.  P.  Bam&deil 
and  Homer  S.  Ramsdell,  indiyidually  and  is 
executors,  etc 

PER  CURIAM.  We  think  the  circnmstanees 
connected  with  the  acceptance  of  the  juror 
whose  impartiality  is  in  question  in  these  pro- 
ceedings were  such  as  to  require  the  ^rantxnf 
of  the  motion  for  a  new  trial  in  the  tntenstf 
of  justice.  The  order  denying  such  motioa 
should  therefore  be  reyersed,  but  upon  pay- 
ment by  the  appellants  of  the  costs  of  the  tnil 
within  20  dajrs  from  the  entry  of  this  order 
Order  reyersed  on  the  condition  numAj  and 
new  trial  granted;  costs  to  abide  the  ereot. 
On  the  failure  of  the  appellants  to  comply  witii 
tJie  condition,  order  affirmed,  with,  costs. 

HOOKER,  J.,  dissents. 


R0CHE3STER  TRUST  &  SAFE  DEPOSIT 
CO.  y.  TRUESDALE.  (Supreme  Court  Ap- 
pellate Diyision,  Fourth  Department  SCTtea- 
ber  27,  1904.)  Action  by  the  Rochester  Trust 
Sc  Safe  Deposit  Company,  as  administrator,  etc^ 
against  George  Truesdale.  No  opinion.  Mo- 
tion for  reargument  denied,  with  $10  costs. 

ROCKET  et  al..  Respondents^  y.  DOUG* 
LAS,  Appellant  (Supreme  Court  Appellat?^ 
Diyision,  Second  Department    July  2S»  1904.« 


Digitized  by  V^OOQIC 


MBMORANDUM   DBCISIONIL 


1115 


Action  by  Bdward  Rocket  and  Stephen  Brown 
against  Hngh  Douglas.  No  opinion.  Judg- 
ment and  order  unanimously  affirmed,  with 
costs. 


ROB,  Respondent,  ▼.  SMITH  et  al.,  Ap- 
pellants. (Supreme  Ck>urt,  Appellate  Division, 
Second  Department  September  29,  1904.)  Ac- 
tion by  George  M.  Roe  against  Harry  B. 
Smith  and  Charles  P.  Smith,  as  executors,  etc., 
of  Charles  P.  Smith,  deceased. 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  on  the  opinion  of  Mr.  Justice  Gaynor  at 
Special  Term,  85  N.  Y.  Supp.  527. 

ROGERS  et  al.  y.  INGERSOLL  et  al.  Su- 
preme Court,  Appellate  Division,  First  De- 
partment. June  29,  1904.>  Action  by  John 
Z.  Rogers,  impleaded,  against  Robert  H.  In- 
flrers<rfl  and  another.  No  opinion.  Unless  ap- 
pellant pays  $50  in  10  days,  appeal  dismiss^. 

ROSENFELD  t.  LANCASHIRE  INS.  CO. 
et  al.  (Supreme  Court.  Appellate  Division, 
Fourth  Department.  July  6,  1904.)  Action  by 
Mortimer  C.  Rosenfeld  against  the  Liancashire 
Insurance  Company  and  19  other  defendant 
companies. 

PER  CURIAM.  Motion  to  correct  decision 
of  this  court  denied,  without  costs.  Held  that, 
the  order  made  by  the  trial  court  denying  the 
motious  for  new  trials  upon  the  ground  of  new- 
ly discovered  evidence  having  been  reversed  by 
this  court,  said  order,  so  denying  said  motions; 
did  not  furnish  the  basis  for  taxing  costs  upon 
such  denial;  but  the  rights  of  the  parties  should 
be  taken  care  of  in  proceedings  for  taxation 
or  retaxation  of  costs,  and  not  by  motion  here 
made. 

SAMMONS,  Appellant,  v.  CITY  OF  GLOV- 
ERSYIUiE,  Respondent.  (Supreme  Court, 
Appellate  Division,  Third  Department.  June 
30,  1904.)  Action  by  Sampson  Sammons 
against  the  city  of  Gloversville. 

PER  CURIAM.  Order  affirmed,  with  $10 
costs  and  disbursements,  on  opinion  in  Sponen- 
burg  v.  City  of  Gloversville,  89  N.  Y.  Supp. 
19. 

PARKER,  P.  J.,  dissents. 

SAXE,  Appellant,  t.  OGDEN  et  al.,  Respond- 
ents. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  July  28,  1904.)  Action  by 
Sigmuna  Saxe  against  Kate  T.  Ogden  and  Al- 
fred Ogden.  No  opinion.  Judgment  modified, 
by  striking  out  the  words  "upon  the  merits,*' 
and,  as  thus  modified,  affirmed,  without  costs. 

SCHAGHTICOKE  POWDER  CO.  et  al.  y. 
GREXINWICH  &  J.  RY.  CO.  et  al.  (Supreme 
Court,  Appellate  Division,  Third  Department. 
June  30,  1904.)  Action  by  the  Sehaghticoke 
Powder  Company  and  another  against  the 
Greenwich  &  Johnsonville  Railway  Company 
and  another.  No  opinion.  Judgment  unani- 
mously affirmed,  with  costs. 


SCHMIDT,  Respondent,  y.  RESNICK,  Ap- 
pellant    (Supreme  Court,  Appellate  Division, 


Second  Department.  July  29,  1904.)  Action 
by  Louise  Schmidt  against  Max  Resnick.  No> 
opmion.  Judgment  of  the  Municipal  Court  af- 
firmed, with  costs. 

SCHOBBEL,  Respondent,  t.  AMERICAN 
KNIT  GOODS  MF&.  CO.,  Appellant.  (Su- 
preme  Court,  Appellate  Division,  Second  De- 
partment. July  28,  1904.)  Action  by  Walter 
Schoebel  against  the  American  Knit  Goods 
Manufacturing  Company.  No  opinion.  Judg- 
ment of  the  Municipal  Court  affirmed,  with 
costs. 

SCOTT  y.  TIOONDEROGA  PULP  A  PA- 
PER CO.  (Supreme  Court,  Appellate  Division,. 
Third  Department.  September  20,  1904.)  Ac- 
tion by  John  J.  Scott  against  the  Ticonderoga 
Pulp  &  Paper  Company.  No  opinion.  Motion 
granted,  with  $10  costs. 

SCUDDER,  Respondent,  y.  INTBRURBAN 
ST.  RY.  CO..  Appellant.  (Supreme  Court,  Ap- 
pellate  Division,  First  Department.  July  13, 
1904.)  Action  by  Frank  S.  Scudder  against  the 
Interurban  Street  Railway  Company.  From 
a  judgment  of  the  Appellate  Term,  affirming  a 
judgment  of  the  Municipal  Court  in  favor  of 
plaintiff,  defendant  appeals.  Affirmed.  Paul 
D.  Cravath,  for  appellant.  Harcourt  Bull,  for 
respondent. 

HATCH.  J.  The  question  which  I  regarded 
as  controlling  the  decision  in  Topham  y.  This 
Defendant  (decided  herewith)  89  N.  Y.  Supp. 
298,  is  not  presented  by*  the  present  record. 
The  lease  made  in  this  case  shows  it  to  have 
been  subsequent  to  May  1,  1891,  and  it  is  not 
claimed  that  there  were  any  other  leases  made 
of  the  Third  Avenue  Railroad  or  the  Metro- 

golitan  Street  Railway  Company  prior  thereto, 
lonsequently  such  question  is  not  involved. 
Neither  does  the  pleading  nor  the  proof  in  this 
case  raise  the  question  .of  compliance  with  sec- 
tion 104  of  the  railroad  law  (Laws  1S&2,  p. 
1406,  c.  670),  by  showing  that  suitable  regula- 
tions were  made  for  the  issuance  of  transfers 
in  the  promotion  of  the  public  convenience,  as  is 
expressed  in  the  Topham  Case.  It  follows, 
therefore,  that  the  determination  of  the  Ap- 
pellate Term  should  be  affirmed,  with  costs. 

PATTERSON  and  LAUGHUN.  JJ.,  con- 
cur. 

INGRAHAM,  J.  (dissenting).  My  views  of 
the  construction  to  be  given  to  section  103  of 
the  railroad  law  (chapter  676,  p.  1406,  Laws 
1892)  are  indicated  in  the  case  of  Topham  v.  In- 
terurban Street  Railway  Co.  (decided  here- 
with) 89  N.  Y.  Supp.  298;  and,  if  I  am  correct, 
this  judgment  must  be  reversed.  The  com- 
plaint alleges  that  the  Metropolitan  Street 
Railway  Company  had,  for  one  year  prior  to 
April  8,  1902,  controlled  and  operated  several 
lines  of  street  surface  railroads  in  the  city  of 
New  York;  that  one  of  the  said  lines  had  been, 
on  the  8th  day  of  April,  1900,  leased  to  the- 
said  Metropolitan  Street  Railway  Company  by 
the  Third  Avenue  Railroad  Company;  that  at 
the  time  of  such  lease  the  other  lines  of  rail- 
way, which  included  the  Amsterdam  Avenue 
line,  were  controlled  and  operated  by  the  Met- 
ropolitan  Street  Railway   Company;    that   oui 
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the  29th  of  June,  1908.  ^e  plaintiff  boarded  a 
•car  roiining  north  on  Amsterdam  arenne,  paid 
hie  fare,  and  aiked  for  a  transfer  to  enable 
him  to  ride  to  a  point  on  the  126th  Street  Rail- 
road, which  had  been  leased  to  the  Metropoli- 
tan Street  Railway  Oompany  by  the  Third 
Avenue  Raikoad  Company,  both  of  these  lines 
being  operated  by  the  defendant,  which  re- 
•quest  was  refused.  And  plaintiff  asked  to  re- 
•cover  the  penalty  prorided  for  a  Tiolation  of  the 
section.  The  lease  of  the  Third  Avenue  Rail- 
road Company  to  the  Metropolitan  Street  Rail- 
way Company  was  introduced  in  eyidence.  It 
recites  that  the  parties  are  street  surface  rail- 
road companies  organised  and  existing  under 
the  laws  of  the  state  of  New  York,  and  that 
the  lessor,  the  Third  Avenue  Railroad  Company, 
owns  and  operates  certain  street  surface  rail- 
roads and  railroad  routes  in  the  city  of  New 
York,  which  include  the  road  on  125th  street, 
and  owns  certain  parcels  of  land  in  the  city, 
and  stock  in  certain  other  street  surface  rail- 
road companies,  and  leases  to  the  Metropolitan 
Street  Railway  Company  ''all  the  railroads  of 
the  party  of  the  first  part**  thereinbefore  men- 
tioned, for  999  years,  the  lessee  paying  certain 
specified  rent  therefor,  **to  be  used,  maintained, 
and  operated  by  the  party  of  the  sjecond  part  in 
accordance  witii  the  requirements  of  the  char- 
ters and  subject  to  the  cooditions  of  the  grant 
to  the  party  of  the  first  part.*'  This  lease  only 
affects  the  railroads  owned  and  operated  by 
the  Third  Avenue  Railroad  Company,  leased 
to  the  Metropolitan  Street  Railway  Company. 
The  lines  before  leaded  to  or  operated  by  the 
Metropolitan  Company  were  not  referred  to  or 
in  any  way  affected  by  this  lease,  and  neither 
the  lease  nor  the  obligations  assumed  by  either 
of  the  parties  thereto  was  at  all  affected  by 
the  ownership  or  interest  of  the  Metropolitan 
Company  in  any  other  street  railroad.  The 
only  ''railroads  or  portions  thereof  embraced  in 
such  contracts'*  were  ^he  lines  of  the  Third 
Avenue  Railroad  Company,  which  were  leased  to 
the  Metropolitan  Company;  and  as  the  statute 
only  requires  the  parties  to  the  contract  to  give 
to  a  passenger  a  transfer  "entitling  such  passen- 
ger to  one  continuous  trip  to  any  point  or  por- 
tion of  any  railroad  embraced  in  such  contract,** 
it  had  no  application  to  a  line  of  railroad,  al- 
though operated  by  a  party  to  the  contract, 
which  was  not  as  a  fact  embraced  in  the  con- 
tract The  words  "railroad  or  portions  there- 
of* cannot,  in  my  opinion,  apply  to  all  lines  of 
railroad  operated  by  either  party  to  the  con- 
tract which  are  not  "embraced  in  the  contract." 
It  does  not  appear  in  the  record  when  the  Met- 
ropolitan Street  Railway  Company  acquired 
the  right  to  operate  the  Amsterdam  Avenue 
line.  It  certainly  cannot  be  presumed,  so  as 
to  make  the  defendant  liable  for  a  penalty,  that 
the  defendant  is  operating  the  Amsterdam  Ave- 
nue line  under  a  lease  or  contract  made  after 
May  1,  1891.  I  think  the  determination  should 
be  reversed,  with  costs,  and  the  complaint  dis- 
missed. 
VAN  BRUNT,  P.  J.,  also  dissents. 


SEGER  et  al..  Respondents,  v.  GRUND,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
First  Department    June  24,  1904.)    Action  by 


George  A.  Seger  and  anotiier  tgmlmt  Bknst 
Grund.  T.  Saumeister,  fOr  appellant.  M. 
Kamber,  for  respondents.  No  opinion.  Order 
affirmed,  with  $10  coats  and  disonrsements. 

In  re  SBBfPBR.  (Supreme  Ck>art,  Appellate 
Division,  Fourth  Department  May,  1904.)  In 
the  matter  of  the  application  of  William  J. 
Semper,  of  the  village  of  Brownville,  N.  T..  for 
a  writ  of  certiorari  to  review  the  determination 
of  an  inferior  tribunal,  namely,  the  board  of 
supervisors  of  Jefferson  coun^.  No  opinion. 
Writ  dismissed,  with  $26  costs  and  diaburse- 
ments. 

SHEPARD  y.  SHEX^ARD.  (Supreme  Court 
Appellate  Division,  First  Department.  June  24, 
mH,)  Action  by  Henry  B.  Shepard  against 
Florence  A.  Shepard. 

PKR  CURIAM.    Motion  denied. 

SHBPARD,  Respondent,  v.  SHEPARD.  Ap- 
pellant. (Supreme  Court  Appellate  Division, 
First  Department  June  20,  1904.)  Action 
by  Henry  B.  Shepard  against  Florence  A 
Shepard.  G.  A.  Steams,  for  appellant  A.  L 
Sire,  for  respondent  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbursemaita. 

In  re  SILVERBIAN.'  (Supreme  Gonrt,  Ap- 
pellate Division,  First  Department  June  24. 
1904.)  In  the  matter  of  Clementine  W.  Sil- 
verman. J.  C.  Weschler,  for  appeUant.  H. 
Salant,  for  respondent  No  ommoa.  Ordei 
affirmed,  with  $10  costs  and  dlaSuraMiients. 

SIPPBRLY,  Respondent,  t.  SCHENEC- 
TADY RY.  (Jo.,  Appellant  (Supreme  Court. 
Appellate  Division,  Third  Department  June 
d(),  1904.)  Action  by  Ellis  N.  Sipperly  against 
the  Schenectady  Railway  Company.  No  opin- 
ion. Judgment  and  order  unanimously  affirmed, 
with  costs. 

SLATBR,  Appellant,  t.  SBiADBBGK  et  aU 
Respondents.  (Supreme  Court.  Appellate  Di- 
vision, Second  Department  July  28^  1904.) 
Action  by  Thomas  Slater  against  Xiouis  Smad- 
beck,  Jennie  Smadbeck,  the  Brentwood  Plan 
Company,  and  Donate  Marconie. 

PER  CURIAM.  Interlocutory  Judgment  af- 
firmed, with  costs. 

HOOKER,  J.,  dissents. 

SMITH  y.  QAYUGA  LAKE  CEMENT  CO. 
(Supreme  Oourt,  Appellate  Division,  Third  De- 

Sartment     September  20,  1904.)     Action  by 
'annie  J.  Smith  against  the  Cayoga  Lake  (de- 
ment Oompany.    No  opinion.    Appeal  dismissed. 

SMITH.  Respondent,  v.  KING  et  aU  Ap- 

gsllants.  (Supreme  Court,  Appellate  Division, 
econd  Department  June  24,  1904.)  Action 
by  Nicholas  Smith,  an  infant  against  Jose 
Berre  King  and  another.  No  opinion.  Motion 
for  leave  to  appeal  to  Court  of  Appeals  denied. 

SMITH,  Appellant  y.  SMITH,  Respondent 
(Supreme   Coi^   Appellate    Division,    Second 
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Department.    July  28,  1004.)     Jacob  Nen,  for 
appellant.    J.  H.  K.  jBlauTelt,  for  respondent. 

PER  CURIAM.  Order  affirmed,  with  $10 
costs  and  disbm'sements. 

WOODWARD,  J.  (dissenting).  The  question 
fairly  presented  by  this  appeal  is  a  new  one, 
and  seems  to  me  to  be  of  sufficient  importance 
to  require  an  expression  of  my  reason  for  dis- 
sent. Rule  18  of  the  Supreme  Court  provides: 
"In  actions  for  divorce,  •  ♦  ♦  the  affidavit 
[of  service  of  summons  and  complaint]  *  *  * 
shall  state  what  knowledge  the  affiant  had  of 
the  person  served  being  the  ^def endant  and  prop- 
er person  to  be  served,  and  how  he  acquired 
such  knowledge.  The  court  may  require  the  af- 
fiant to  appear  in  court  and  be  examined  in 
respect  thereto,  and,  when  service  has  been 
made  by  the  sheriff  the  court  must  require  the 
officer  who  made  the  service  to  appear  and  be 
examined  in  like  manner,*'  etc.  Section  8266 
of  the  Code  of  Civil  Procedure  provides:  "A 
party  to  whom  costs  are  awarded  in  an  action 
is  entitled  to  include  in  his  bill  of  costs  his 
necessary  disbursements  as  follows:  *  *  * 
And  sudi  other  reasonable  and  necessary  ex- 
penses, as  are  taxable,  according  to  the  course 
and  practice  of  the  court,  or  by  express  pro- 
vision of  law."  In  the  absence  of  a  single  de- 
cision iipon  the  question,  we  cannot  say  what 
has  been  the  course  and  practice  of  the  court 
with  respect  to  taxing  as  costs  the  necessary 
expenses  resulting  from  sending  to  a  distant 
county  of  the  state  a  person  who  knows  the 
defendant  in  a  divorce  proceeding  to  serve  the 
summons  and  complaint,  where  the  expense 
has  been  incurred  in  good  faith  in  order  to  have 
such  person  present  at  the  trial,  in  pursuance 
of  rule  18,  supra.  Upon  principle,  the  reason 
which  demands  the  taxation  of  the  expenses  of 
printing  the  papers  for  a  hearing,  when  required 
oy  a  rule  of  the  court,  ¥rith  equal  force  calls 
for  the  taxation  of  the  expenses  in  question. 

HOOKBR,  J.,  concurs  in  this  dissent. 

In  re  SNOOK  et  al.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  June  24, 
1904.)  In  the  matter  of  the  application  of 
John  Augustus  Snook  and  others,  as  executors, 
etc.,  for  a  peremptory  writ  of  mandamus  di- 
rected to  Hon.  James  C.  Church,  Surrogate. 
No  opinion.    Motion  for  reargument  denied. 

In  re  SOUTH  SHORB  NATURAL  GAS  A 
FUEL  CO.  (Supreme  Court,  Aopellate  Di- 
vision, Fourth  Department  July  6,  19040  In 
the  matter  of  the  application  of  the  South 
Shore  Natural  Gas  &  Fuel  Company  to  lay  and 
maintain  its  pipes  in,  upon,  along,  and  across 
certain  highways  in  the  town  of  Sheridan,  N.  Y. 

PBR  CURIAM.  Order  granted;  the  time 
and  manner  of  laying  the  pipes  to  be  designated 
in  the  order,  and  the  petitioner  to  give  adequate 
security  indemnifying  the  town  of  Sheridan 
from  any  damages  which  may  result  from  the 
performance  of  the  work,  and  also  security  for 
its  compliance  with  its  agreement  made  in  pur- 
suance of  this  order.  The  form  of  the  order 
to  be  settled  by  and  before  SPRING,  J.,  upon 
^ve  days'  notice. 


SPAULDING,  Appellant,  ▼.  MYERS,  Re 
spondent.  (Supreme  Court.  Appellate  Division,. 
Third  Department.  June  30,  1904.)  Action  by 
Elmer  L.  Spaulding  against  James  T.  Myers. 
No  opinion.  Judgment  and  order  unanimously 
affirmed,  with  costs. 

SPIEGBLMAN.  Respondent,  v.  UNION  RY. 
CO.  OF  NEW  YORK  CITY,  Appellant.  (Su- 
preme Court  Appellate  Division,  Second  De- 
Sartment  June  24,  1904.{  Action  by  Samuel 
piegelman  against  the  Union  Railway  Com- 
pany of  New  York  City.  No  opinion.  Order 
resettled,  so  as  to  award  but  $10  costs  on  the 
dismissal  of  the  appeaL 

SPRAGUB,  Respondent,  v.  INTERBOR- 
OUGH  RAPID  TRANSIT  CO.,  Appellant. 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment. September  29,  1901.)  Action  by 
Hettie  Elisa  Sprague  against  the  Interborou^h. 
Rapid  Transit  Companv.  No  opinion.  Judg- 
ment and  order  unanimously  affirmed,  with, 
costs. 

STAIGER,  Respondent,  v.  SOHT  et  al.,  Ap- 
pellants. (Supreme  Court,  Appellate  Division, 
Second  Department.  July  28,  1904.)  Actioni 
by  Christopher  Staiger  against  Peter  Soht  and 
others. 

PBR  CURIAM.  Order  affirmed,  with  $10- 
costs  and  disbursements. 

HOOKER,  J.,  dissents. 

STEINAU  et  al.,  Appellants,  t.  WORTH- 
INGTON  et  al^  Respondents.  (Supreme 
Court,  Appellate  Division,  First  Department. 
June  24,  1904.)  Action  by  Henrietta  Steinau 
and  others  against  Joseph  B.  Worthington  and 
others.  T.  F.  Donnelly,  for  appellants.  H. 
O.  Powell,  for  resoondents.  No  opinion.  Or^ 
der  affirmed,  with  $10  costs  and  disbursements. 

STEVER,    Aopellant,    ▼.    COOKINGHAM,^ 

Respondent.  (Supreme  Court,  Appellate  Di- 
vision, Third  Department.  June  8^  1904.)  Ac- 
tion by  Wallace  Stever  against  'George  Cook- 
ingham.  No  opinion*  Judgment  unanimously 
affirmed,  with  costs. 

In  re  STILES.  (Supreme  Court,  Appellate 
Division,  Third  Department.  June  80,  1904.)' 
In  the  matter  of  the  charges  preferred  against 
Esmond  Stiles,  an  attorney  and  counselor  at 
law.  No  opinion.  Report  of  the  referee  con- 
firmed, and  charges  of  deceit  and  malpractice 
sustained,  and  said  Esmond  Stiles  removed 
from  the  office  of  attorney  and  counselor  at 
law. 

STOTT,  Respondent,  y.  DARBEB,  Appel- 
lant. (Supreme  Court,  Appellate  Division,. 
Third  Department  June  80,  1904.)  Action  br 
Mary  Stott  against  Cleveland  Darbee,  as  ex- 
ecutor, etc.  No  opinion.  Judgment  unanimous^ 
ly  affirmed,  with  costs. 

TALBOTT,  Respondent,  v.  SHEAR,  Appel- 
lant. (Supreme  Court,  Appellate  Divimon,. 
Third  Department    September  20,  1904.)    Ac 
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tion  by  Joseph  B.  Talbott  against  Bussell 
Shear.  No  opinion.  Judgment  nnanimonsly  af- 
firmed, with  costs. 

TANNBNBAUM,  Respondent,  ▼.  DACKS, 
Appellant.  (Supreme  Court,  Appellate  Division, 
Second  Department.  July  28.  1004.)  Action 
by  Frank  Tannenbaum  against  Fanny  M. 
Dacks.  No  opinion.  Judgment  of  the  Mu- 
nicipal Court  affirmed,  with  costs. 
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VAN  SBGGERN,  Respondent,  t.  GINS- 
BERG, Appellant,  et  al.  (Supreme  Gonrt,  Ap- 
pellate Division,  First  Department  Jane  24. 
1904.)  Action  by  Arend  Van  Seggem  against 
Ilenrv  Ginsberg,  impleaded.  H.  H.  Maas,  for 
appellant.  E.  W.  S.  Johnston,  for  respondeoL 
No    opinion.     Judgment   affirmed,    witn    co8t5. 


TAYLOR,  Appellant,  v.  PRIMUS  CO.,  Re- 
spondent. (Supreme  Court,  Appellate  Division, 
First  Department.  June  24,  1904.)  Action  by 
Albert  Taylor  against  the  Primus  Company. 
J.  B.  Leavitt,  for  appellant.  E.  L.  Kalish,  for 
respondent  No  opinion.  Jodgment  affirmed, 
witn  costs. 

THURSTON.  Respondent,  t.  I-BHIGH 
VALLEY  R.  CO.,  Appellant  (Supreme  Court, 
Appellate  Division,  Third  Department  June 
SO,  1904.)  Actioii  by  Fred.  G.  Thurston 
against  the  Lehigh  Valley  Railroad  Company. 

PEil  CURIAM.  Judgment  and  order  af- 
firmed, with  costs. 

SMITH,  J.,  dissento. 

TOWN  OF  COPAKE,  Appellant  ▼.  NIV- 
BR,  Respondent.  (Supreme  Court  Appellate 
Division,  Third  Department.  June  80,  1904.) 
Action  by  the  town  of  Copake  (by  Catherine 
Burdick,  as  administratrix,  etc.,  of  Wesley 
Bur  dick,  deceased,  a  taxpayer)  against  Lee 
Niver.  No  opinion.  Judgment  affirmed,  with 
costs. 

TURNER.  Appellant  v.  NEW  YORK  AS- 
BESTOS MF(3.  CO.,  Respondent  (Supreme 
Court,  Appellate  Division,  Second  Depart- 
ment. September  29,  1904.)  Action  by  Ben- 
jamin F.  Turner,  an  infant,  oy  Bridget  Turner, 
nis  guardian  ad  litem,  against  the  New  York 
Asbestos  Manufacturing  Company. 

PER  CURIAM.  Order  dismissing  plaintiflTs 
complaint  affirmed  on  argument,  with  )10  costs 
and  disbursements,  and  appeal  from  order  de- 
nying plaintifiTs  motion  for  a  reargument  dis- 
missed, without  costs. 

TUSTIN,  Appellant  v.  HOBBS.  Respond- 
ent. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  June  24,  1904.)  Action  by 
Edward  B.  Tustin  s gainst  Frank  S.  Hobbs. 
No  opinioQ.  Order  affirmed,  with  $10  costs  and 
disbursements. 

TYSON,  Respondent  v.  JOSEPH  H.  BAU- 
LAND  CO.,  Appellant.    (Supreme  Court  Ap- 

?ellate  Division,  Second  Department    July  2o, 
904.)    Action  by  Eliza  Tyson  against  the  Jo- 
seph H.  Baulund  Company. 

PER  CURIAM.  We  think  that  the  record 
on  the  appeal  should  contain  only  the  evidence 
which  was  received  against  the  sole  appellant 
The  order  refusing  to  resettle  the  case  is  ac- 
cordingly reversed,  with  $10  costs  and  disburse- 
ments, and  the  proceedings  remitted  to  the  jus- 
tice by  whom  the  case  was  tried  for  resettle- 
ment m  accordance  with  this  decision. 


with  leave  to  defendant  to  withdraw  demurrer 
and  to  answer,  on  payment  of  costs  in  this 
court  and  in  the  court  below. 

VARNBY,  Respondent  ▼.  PHILO,  Appel- 
lant (Supreme  Court  Appellate  Division. 
Third  Department.  June  3(5,  1904.)  AcUod 
*  Y  Edward   Vamey  against  Clayton  J.  Pbilo. 

o  opinion.    Judgment  affirmed,  with  costs. 


Si 


VOLCKBR,  Respondent  ▼.  HERTER  et  a!.. 
Appellants.  (Supreme  Court,  Appellate  Divi 
sion,  First  Department  July  13.  1904.)  Ac- 
tion by  Adolph  Volcker  against  Peter  Herter 
and  others.  D.  S.  Updike,  for  ap^llants.  H. 
Siegrist  Jr.,  for  respondent  No  opmion.  Judg- 
ment and  order  affirmed,  with  costs. 

VON  OHLBN,  Respondent  ▼.  EMPIRE 
LIFE  INS.  CO..  Appellant  (Supreme  Court. 
Appellate  Division,  First  Department  June 
24,  1904.)  Action  by  Catherine  Von  Oblen 
against  the  Empire  Life  Insurance  Company. 
C.  Blandy,  for  appellant  W.  W.  Pickard,  for 
respondent  No  opinion.  Order  affirmed*  with 
$1(1  costs  and  disoursementa. 

WAITB,  Appellant  ▼.  GRBBNLEAP,  Re- 
spondent (Supreme  (Dourt,  Appellate  Divinon. 
Fourth  Department.  July  e,  1904.)  Action  by 
Eliza  Waite  against  Louis  C.  Greenleaf.  No 
opinion.    Judgment  affirmed*  with  costs. 

WALKBIL  Appellant  ▼.  HARDER,  Shei^ 
iff.  Respondent  (Supreme  Court  Appellate 
Division,  Third  Department  June  30,  1904.^ 
Action  by  John  H.  Walker  against  J.  Frank 
Harder,  as  sheriff  of  St  I^awrence  county. 
No  opinion.  Judgment  (80  N.  T.  Supp.  94S) 
unanimously  affirmed,  with  costs. 


WALKER,  Respondent  ▼.  INTERURBAN 
r.  RY.  CO.,^  Appellant.    (Supreme  Court,  / 
lellate   Division,   First   Department    July 


ST.  RY.  CO.,  Appellant.  (Supreme  Court,  Ad- 
pellate  Division,  First  Department  July  13, 
1904.)    Action    by    Frank   0.    Walker   aaahiFt 


the  Interurban  Street  Railway  dJompany.  From 
a  judgment  of  the  Appellate  Term,  affirming  s 
judgment  of  the  Municipal  Court  in  favor  of 
plaintiff,  defendant  appeals.  Affirmed.  Paul 
D.  Cravath,  for  appellant.  Frederick  Dnrgan. 
for  respondent. 

HATCH,  J.  For  the  reasons  stated  in  my 
opinion  in  the  case  of  Scndder  ▼.  Intemrfoas 
Street  Railway  Company  (herewith  handed 
down)  89  N.  Y.  Supp.  1115,  the  determination 
appealed  from  should  be  affirmed,  with  costs. 

PATTERSON  and  LAUGHLIN,  JJ.,  con- 
cur. O'BRIEN.  J.,  concurs  in  result  Mo 
LAUGHLIN,  J.,  dissents. 

WALSH  V.  GBNBRAL  FIRE  BXTIN- 
GUISHER  CO.  ct  al.  (Supreme  Court  Ap- 
pellate Division,  First  Department    June  29, 
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1904.)  Action  hj  Mary  Walsh  against  tlie 
General  Fire  Bztinjiraisher  Company,  implead- 
ed.  No  opinion.    Motion  denied. 

WARNBR,  Appellant,  t.  WBLLS  et  al., 
Respondents.  (Supreme  Court,  Appellate  Di- 
yision,  First  Department.  June  24,  1904.)  Ac- 
tion by  James  H.  Warner,  as  trustee,  against 
Jadson  G.  Wells  and  another.  D.  B.  Melick, 
for  appellant.  E.  S.  Kalish,  for  respondents. 
No  opmion.  Order  affirmed,  with  #10  costs 
and  disbursements. 

In  re  WASHBURN.  (Supreme  Court,  An- 
pellate  Division,  Second  Department.  June  22, 
1904.)  In  the  matter  of  the  application  of 
William  D.  Washburn  for  adm&sion  to  the 
bar.    No  opinion.    Application  granted. 


In  re  WEHRTJM.  (Supreme  Court  Appel- 
late Division,  First  Department.  June  24, 
1904.)  In  the  matter  of  Charles  G.  Webrum. 
No  opinion.    Motion  granjted. 

In  re  WEIHRUM  et  al.  (Supreme  Court,  Ao- 
pellate  Division,  First  Department.  June  29, 
1904.)  In  the  matter  of  Charles  C.  Wehrum 
and  others.  R.  M.  Morgan,  for  appellant.  C. 
L.  Guy,  for  respondent. 

PER  CURIAM.    Order  affirmed,  with  costs. 

WBLSBACH  CO.  ▼.  NORWICH  GAS  & 
ELECTRIC  CO.  (Supreme  Court,  Appellate 
Division,  Third  Department.  September  20, 
1904.)  Action  by  the  Welsbach  Company 
against  the  Norwich  Gas  &  Electric  Company. 

PER  CURIAM.  Motion  for  leave  to  go  to 
Court  of  Appeals  granted,  and  questions  certi- 
fied as  follows:  (1)  Was  the  complaint  demur- 
rable upon  the  ground  that  it  appears  upon  the 
face  thereof  that  the  plaintiff  did  not  have 
legal  capacity  to  sue?  (2)  Was  the  complaint 
demurrable  on  the  ground  that  facts  are  not 
therein  stated  sufficient  to  constitute  a  cause 
of  action? 

WESTCOTT  et  al.,  Appellants,  ▼.  SMITH, 
Respondent.  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department.  June  30,  1904.)  Ac- 
tion by  Harvey  Westcott  and  Fred.  H.  Westcott 
against  F.  Ellerton  Smith.  No  opinion.  Judg- 
ment and  order  unanimously  affirmed,  with 
costs. 

WHEATON  V.  CONROW.  (Supreme  Court, 
Appellate  Division,  Third  Department  June 
80,  1904.)  In  the  matter  of  C.  A.  Wheaton 
against  E.  Floyd  Conrow. 

PER  CURIAM.  Order  reversed,  with  $10 
costs  and  disbursements,  on  opinion  in  Wheaton 
V.  Slattery,  88  N.  Y.  Supp.  1074. 

CHESTER  and  HOUGHTON.  JJ..  dissent 


WHEATON  V.   MORAN.     (Supreme  C3ourt 
Appellate   Division,  Third   Department.     June 


30,  1904.)  In  the  matter  of  C  A.  Wheaton 
against  James  H.  Moran. 

PER  CURIAM.  Order  reversed,  with  $10 
costs  and  disbursements,  on  opinion  in  Wheaton 
▼.  Slattery,  88  N-  Y.  Supp.  1074. 

CHESTER  and  HOUGHTON,  JJ.,  dissent 

WILSON,  Respondent  ▼.  EPSTEIN  et  al.. 
Appellants.  (Supreme  Conrt,  Appellate  Term. 
June  23.  1904.)  Action  by  Samuel  Wilson 
against  Paul  Epstein  and  others.  From  a  judg- 
ment for  plaintiff,  and  from  an  order  denying 
a  new  trial,  defendants  appeal.  Reversed.  Max 
Monfried  and  Julius  Fischer,  for  appellants. 
Louis  Goldberg,  for  respondent 

PER  CURIAM.  According  to  the  doctrine  of 
New  York  Security  Sc  Trust  Co.  v.  Lipman,  83 
Hun,  5e9,  32  N.  Y.  Supp.  65,  and  the  cases 
therein  cited,  the  present  action,  so  far  as  the 
record  shows,  was  prematurely  brought  Judg- 
ment and  order  reversed,  and  new  trial  ordered, 
with  costs  to  appellant  to  abide  the  event 

SCOTT,  J.,  concurs. 

MacLEAN,  J.  (dissenting).  The  case  of  N. 
Y.  Security  &  Trust  Co.  v.  Lipman,  83  Hun, 
560,  32  N.  Y.  Sujpp.  65,  might  apply,  did  it  ap- 
pear that  the  action  by  Mrs.  Gordman  against 
Wilson  claimed  for  preventive  relief.  So  far 
as  appears  by  the  record,  that  action,  whatever 
it  may  be,  is  still  pending ;  but  Jt  does  not  ap- 
pear that  its  final  outcome  wiUw  will  not  de- 
termine the  right  to  preventive  relief,  or  that 
such  relief  in  that  action  is  sought. 

WILSON,  Appellant,  ▼.  WILLIAMS  et  al.. 
Respondents.  (Supreme  Court  Appellate  Divi- 
sion, First  Department  June  24,  1904.)  Ac- 
tion by  William  G.  Wilson  a^inst  Charles  H. 
Williams  and  another.  H.  Wallis,  for  appel- 
lant C.  P.  Howland,  for  respondents.  No  opin- 
ion. Judgment  affirmed,  with  costs,  with  leave 
to  plaintiff  to  amend  on  payment  of  costs  in  this 
court  and  in  the  court  below. 

WORTHINGTON  et  al.  v.  HERRMANN  et 
al.  (Supreme  Court  Appellate  Division,  Sec- 
ond Department  June  24,  1904.)  Action  by 
Charles  C.  Worthington  and  Theodore  F.  Mil- 
ler against  Theodore  Tj.  Herrmann  and  others. 
No  opinion.  Order  af&rmed,  with  $10  costs  and 
disbursements. 

W.  &  J.  SLOANE  V.  STOUT.  (Supreme 
Court  Appellate  Division,  First  Department 
June  29,  1904.}  Action  by  W.  &  J.  Sloane 
against  James  N.  Stout.  No  opinion.  Motion 
granted,  so  far  as  to  dismiss  appeal,  with  $10 
costs. 


YUENGLING  ▼.  BETZ.  (Supreme  Court, 
Appellate  Division,  First  Department.  June  24, 
1904.)  Action  bv  David  G.  Yuengling  against 
John  F.  Betz.  No  opinion.  Motion  granted,  so 
far  as  to  dismiss  appeal,  with  $10  costs. 


End  op  Cabbs  m  Vol.  89. 
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ABANDONMENT. 

Of  demised  premises,  see  ''Landlord  and  Ten- 
ant," i  8. 

ABATEMENT  AND  REVIVAL 

Judgment  as  bar  to  another  action,  see  "Jndg* 
ment,"  S  3. 

Right  of  action  by  or  against  personal  repre- 
seutative.  see  '^Execntors  and  Administra- 
tors," i  i. 

ABSENCE. 

See  "Absentees." 

ABSENTEES. 

Under  Code  Civ.  Proc.  I  480,  permitting  a 
resident  to  execute,  in  the  same  manner  as 
deeds  are  executed,  a  designation  of  a  person 
to  be  served  with  summons  in  his  stead,  a  des- 
ignation executed  without  the  United  States 
need  not  be  dated.— Pierce  v.  Martin  (City  Ct. 
N.  Y.)  434. 

A  written  designation  of  a  person  on  whom 
summons  might  be  served  in  the  stead  of  a  res- 
ident who  was  abroad,  executed  under  Code 
Civ.  Proc.  i  430,  construed,  and  »eW  to  war- 
rant the  court  in  holding  that  it  was  executed 
and  acknowledged  on  February  27th,  instead  of 
on  March  27th;  the  date  appearing  therein.—- 
Pierce  v.  Biartin  (City  Ct  N.  Y.)  434. 

ABUTTING  OWNERS. 


ACCOMMODATION  PAPER. 

See  ''Bills  and  Notes." 

ACCORD  AND  SATISFACTION. 

See    "Compromise   and    Settlement";     "Nova- 
tion." 

ACCOUNT. 

Accounting  by  executor  or  administrator,  see 

"Executors  and  Administrators,"  §  9. 
Pleading  in  general,  see  "Pleading,"  I  2. 

ACCRUAL 

Of  right  of  action,  aee  "Limitation  of  Actions." 

ACKNOWLEDGMENT. 

Operation  and  effect  of  admissions  as  grouno 
of  estoppel,  see  "Estoppel,"  S  8. 

ACTION. 

Accrual,  see  "Limitation  of  Actions."  §  2. 
Bar  by  former  adjudication,  see  ''Judgment," 

§  8. 
Jurisdiction  of  courts,  see  "Courts." 
Limitation  by  statute,  see  "Limitation  of  Ac- 
tions." 
Malicious  actions,  see  "Malicious  Prosecution." 
Pendency  of  action,  see  "Lis  Pendens." 
Submission  of  controversy  to  court  without  ac- 
tion, see  "Submission  of  Controversy." 

\  Aotions  "between  parties  in  particular  relations. 

Master 


ACCEPTANCE 

!)f  benefits,  affecting  right  to  appeal,  see  "Ap- 
peal," i  2. 

3f  offer  or  proposal,  see  "Contracts,"  %  1; 
"Sales,"  II. 

ACCESSION. 

Innexation  of  personal  to  real  property,  see 
"Bixtures." 


AiMonB  by  or  against  paMcula/ir  eUusea  of 
I  parties, 

I  See  "Carriers,"  M  2.  3;  "Corporations,"  §  2; 
I  "Counties,"  {  1;  "Executors  and  Adminis- 
trators," §§  8,  10;  "Husband  and  Wife,"  § 
5;  "Master  and  Servant,"  §  7:  "Municipal 
Corporations."  «  3,  7;  "Officers,*  {  1 ;  *Tart- 
nership,"  §  2. 
Trustees  in  bankruptcy,  see  "Bankruptcy,"  S  1. 

Actions  rdaUng  to  parHeuJaT  species  qf  property 

orestates* 
See  "Pledges." 
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Particular  catuea  or  grounda  qf  actUm. 

See  "Bills  and  Notes,"  §§  1,  3,  5;  "Bonds."  S 
2;  "Conspiracy,"  §  1;  "Fraud/'  §  2;  ^In- 
demnity"; "Insurance,"  §  7;  "Judgment"  § 
0;  "Libel  and  Slander/'  §  2;  "Malicious 
Prosecution,"  §  1;  "Negligence,"  |_2;  "Nui- 
sance," §  1;  "Salvage,^*  §  2;  "Trespass"; 
"Work  and  Labor." 

Breach  of  contract,  see  "Contracts,"  S  4;  "Ven- 
dor and  Purchaser,"  (  3. 

Breach  of  covenant,  see  "Covenants,"  S  1. 

Breach  of  warranty,  see  "Sales,"  §  6. 

Foreclosure  of  attorneys*  liens,  see  "Attorney 
and  Client,"  §  3. 

Foreip^n  judgment,  see  "Judgment,"  §  6. 

Injuries  from  breaking  of  dam,  see  "Waters 
and  Water  Courses,'^  fi  1. 

Injuries  to  bridges  and  highways,  see  "High- 
ways," §  3. 

Personal  injuries,  see  "Carriers,"  fi  8;  ''Land- 
lord and  Tenant,"  §  2;  "Master  and  Serv- 
ant," §§  6.  7;  "Railroads,"  S  4;  "Street  Rail- 
roads," f  2. 

Recovery  of  possession  of  demised  premises,  see 
"Landlord  and  Tenant,"  §  4. 

Rent,  see  "Landlord  and  Tenant,"  f  8. 

Services,  see  "Work  and  Labor." 

Particular  forma  of  actunu 

See  "Ejectment";    "Trespass,"  §  1. 

PaaHeularforvMqfapeciaZ  reU^. 

See  "Divorce" ;  "Injunction" ;  "Interpleader" ; 
"Partition,"  |  1;  "Quieting  Title*^;  "Spe- 
cific Performance." 

Construction  of  will,  see  "Wills,"  §  9. 

Dissolution  of  partnership,  see  "Partnership," 
§3. 

Enforcement  or  foreclosure  of  lien,  see  "Me- 
chanics' Liens,"  |  2. 

Establishment  of  will,  see  "Wills,"  §  4. 

Foreclosure  of  mortgage,  see  "Mortgages,"  (  4. 

Particular  prooeedings  in  actions. 

See     "Continuance";      "Costs";      "Damages"; 

"Depositions";      "Evidence";      "Execution"; 

"Judgment";    "Judicial  Sales";    "Limitation 

of  Actions" ;  "Parties"  ;  "Pleading" ;  "Trial" ; 

"Venue." 
Bill  of  particulars,  see  "Pleading,"  S  7. 
Default,  see  "Judgment,"  §  1- 

PartUmlar  remediea  in  or  incident  to  actions. 

See  "Arrest,"  §  1;    "Attachment";    "Deposits 
-in  Court";  "Discovery";  "Garnishment";  "In- 
junction";  "Receivers." 
Notice  of  pendency  of  action,  see  "Lis  Pen- 
lens." 

.'occedings  in  eweroise  of  special  furiidiotions. 
Courts  of  limited  jurisdiction  in   general,   see 

"Courts,"  §  2. 
Criminal  prosecutions,  see  "Criminal  Law/*  . 
Suits  in  admiralty,  see  "Salvage,"  §  2. 
Suits  in  justices'  courts,  see  "Justices  of  the 

Peace,"  §  3. 

Review  of  proceedingB, 

See  "Appeal";    "Certiorari";   "New  Trial." 


S   1.    Hatnre  and  form. 

Where  the  executrix  of  a  deceased  oommittM 

of  a  lunatic  did  not  object  to  the  form  of  u 

action  against  her,  but  alleged  a  oounterdaim, 

and  the  case  was  tried  as  an  action  on  contraci, 

defendant  held  not  entitled   to   object  to  tbe 

I  regularity  of  a  judgment  a^inst  her  for  tk 

I  amount  found  to  be  doe. — ^La  Grange  t.  Met- 

!  ritt  (Sup.)  32. 

An  appeal  by  a  constable  from  a  city  audit- 
ing board  to  the  board  of  sapervisors  of  tlie 
county  for  the  adjustment  of  his  claim  for 
services  is  a  special  nroceediug,   within  Ood« 

i  Civ.  Proc.  H  3333,  3334.— Perry  t.  Myer  (Sup.. 

1347. 

I  Where  plaintiff  orally  complained  of  deftari- 
;  ant  "for  damages  of  property,"  and  in  the  If! 
I  of  particulars  made  daim  for  damages  in  i 
!  certain  sum  for  the  destruction  of  a  set  of 
;  plans,  drawings,  etc.,  the  action  was  in  tort— 
jBermel  v.  Hamischfeger  (Sup.)   1029. 

Though  a  party  having  cause  of  action  « 
delicto  may  waive  the  tort  and  sue  in  asscmi;- 
sit,  yet,  where  he  elects  to  sue  in  tort,  be  eis- 
not  recover  in  assumpsit. — Bermel  v.  Haraisci- 
feger  (Sup.)  1029. 

ACTION  ON  THE  CASE. 

See  'Trespass,"  f  1. 

ADEQUATE  REMEDY  AT  LAW. 

Bffect  on  jurisdiction  of  equity ,  see  "Spedk 
Performance,"  S  1. 

ADJOINING  LANDOWNERS. 

An  owner  of  land  is  entitled  to  reatzain  i^ 
adjoining  landowner  from  making  czcavatiecs 
in  his  land  tending  to  deprive  comi:dainasc< 
land  of  lateral  support  in  its  natnral  stat^- 
Gillies  V.  Bckerson  (Sup.)  609. 

Where  plaintiffs  digging  operations  depriT^! 
his  land  of  cohesiveness,  he  could  not  pkotw 
for  the  falling  of  his  lands  on  their  beinf  6r 
prived  of  lateral  support  by  defendant's  ciciTs 
tions  on  his  own  land. — Gillies  ▼.  EckHsas 
(Sup.)   609. 

Under  Building  Ck>de,  fi  22,  enacted  parssi:: 
to  Greater  New  York  Charter,  S  647,  def«i<iaL:. 
in  an  action  for  negligence  in  shoring  up  vl- 
of  building  contiguous  to  an  excavatiou,  heU  es- 
topped to  say  that  he  did  not  intend  to  go  to  i 
depth  of  more  than  10  feet — ^Blancfaaid  v.  SaT- 
arese  (Sup.)  664. 

ADJUDICATION. 

Operation  and  effect  of  former  adjndicatioB.  lec 
^•Judgment."  H  3-5. 

ADMINISTRATION. 

Of  estate  assigned  for  benefit  of  creditors  xe 
"Assignments  for  Benefit  of  Creditors,*'  S  L 
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Of  estate  of  decedent,  see  "Executors  and  Ad- 
ministrators." 

Of  estate  of  ward,  see  "Gnardian  and  Ward," 
12. 

Of  trust  property,  see  'TTrusts,"  §  3. 

ADMIRALTY. 

See  "SaJvage";  "Shipping." 

ADULTERATION. 

See  "Pood." 

ADVANCEMENTS. 

See  "Wnis,"  t  9. 

ADVERSE  CLAIM. 

To  real  property,  see  "Quieting  Title.** 

ADVERSE  POSSESSION. 

See  "Limitation  of  Actions." 
Kstablishment   of   streets   by,   see   "Municipal 
Corporations,"  §  6. 

AFFIDAVITS. 

See  "Depositions." 

In  parUcuUvr  proceedings. 
See  "Arrest,"  8  1;  "Attachment,"  §§  1,  2;  "In- 
junction," {  3. 
For  change  of  venue,  see  "Venue,"  S  2. 
\'eri6catiou  of  pleading,  see  "Pleading,"  S  6. 

AGREED  CASE. 

Submission  of  controversy  to  courts  see  "Sub- 
mission of  Controversy/* 

AGREEMENT. 

See  "Contracts." 

AGRICULTURE. 


See  "Food." 


ALLOWANCE. 


To  surriviDg  wife,  husband,  or  children  of  de- 
cedent, see  "Executors  and  Administrators," 
8  4. 

ALTERATION. 

al  or  political 
nioipal  Corporations,"  §  1. 


Of  geographical  or  political  divisions,  see  "Mu- 
•Co  *        •  ''  ^ 


AMBASSADORS  AND  CONSULS. 

Authority  to  receive  payments  from  decedents' 
estates  of  money  due  to  nonresident  heirs,  see 
"Hxecutors  and  Administrators,"  §  6. 


AMENDMENT. 

Of  by-laws  of  mutual  benefit  insurance  asso- 
ciations, see  "Insurance,"  §  9. 
Of  statute,  see  "Statutes."  §  3. 

Of  particuldr  legal  proceedinge. 
See  "Judgment,"  §  2;   "Pleading."  §  5. 
Statement  of  case  submitted  to  court,  see  "Sub- 
mission of  Controversy." 

ANCILLARY  ADMINISTRATION. 

See  "Executors  and  Administrators,"  S  10. 

ANIMALS. 

Injuries  from  operation  of  railroads,  see  "Rail- 
roads," §  4. 

Rules  of  carriers  relating  to,  see  "Carriers," 
§  3. 

Statutes  regulating  shipment  of  carcasses  as 
violations  of  interstate  commerce  clause  of 
constitution,  see  "Commerce,"  1 1, 

ANSWER. 

In  pleading,  see  "Pleading,"  H  1,  8,  7,  9. 

ANTENUPTIAL  CONTRACTS. 

To  devise  or  bequeath,  see  "Wills,"  |  2. 

APPEAL 

See  "Certiorari";   "New  Trial.'* 

Appeal  from  city  auditor  to  county  board  of 
supervisors,  as  special  proceeding,  see  "Ac- 
tion," §  1. 

Furnishing  infant  as  sole  suretr  on  undertaking 
on  appeal,  as  contempt,  see  '^'Contempt,"  §  1. 

Operation  of  statute  of  frauds  on  undertaking 
on  appeal,  see  "Frauds,  Statute  of,"  8  2. 

Re^isites  and  validity  of  bond  on  appeal,  see 

Review  in  particular  ciTM  actions. 
For  dissolution   of  partnership,   see  "Partner- 
ship," §  3. 
Foreclosure,  see  "Mortgages,"  §  5. 
For  nuisance,  see  "Nuisance,"  §  1. 
To  construe  will,  see  '*Will8,"  §  9. 

Review  in  special  proceedings. 
See  "Mandamus,"  §  2. 

Review  of  criminal  proseeuUons. 
See  "Criminal  Law,"  §  5. 

§    1.    Natnre  and  form  of  remedy. 

Although  separate  actions  involving  the  same 
questions  were  tried  together,  separate  records 
should  have  been  prepared  for  the  purpose  of 
appeal. — O'Gorman  v.  New  York  &  Q.  C.  Ry. 
Co.  (Sup.)  589;    Bell  v.  Same,  Id. 

I  2.     Decisions  reviewable. 

Under  Code  Civ.  Proc.  §  1300,  an  appeal 
might  be  properly  taken  from  a  part  of  an  or- 
der, where  the  acceptance  of  the  benefits  derived 
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from  tbe  part  not  appealed  from  was  not  incon- 
sistent with  appellant's  act  in  appealing  from 
the  balance. — ^Zladi  t.  Interurban  St.  By.  Go. 
(Sup.)  606. 

I  3*     Presentation    «n4    reserration    in 
lower  eonrt  of  s^oiuids  of  review. 

Objections  to  a  provision  for  costs  in  a  judfl> 
ment  and  for  an  execution  cannot  be  reviewed, 
when  raised  for  the  first  time  on  appeaL — ^La 
Orange  v.  Merritt  (Sup.)  82. 

Under  Code  Ciy.  Proc.  1 1346,  an  appeal  from 
a  judgment  held  to  present  for  review  all  qnes- 
tions  of  law,  including  rulings  of  the  court 
and  exceptions,  although  no  motion  for  a  new 
trial  was  made. — Rollins  v.  Sidney  B.  Bowman 
Cycle  Co.  (Sup.)  289. 

Error  cannot  be  predicated  of  objectionable 
remarks  of  the  court  during  a  trial,  concerning 
which  no  request  was  made  or  exception  taken. 
—Diamond  v.  Planet  Mills  Mfg.  Co.  (Sup.)  636. 

Exception  to  portion  of  charge  held  sufficient 
to  raise  the  question  of  its  correctness  on  ap- 
peal.— Diamond  v.  Planet  Mills  Mfg.  Co.  (Sup.) 

An  objection  to  a  question  on  the  ground  that 
it  involved  a  personal  transaction  with  deceased 
held  insufficient  to  present  the  admissibility  of 
evidence  given  in  answer  thereto  on  appeal.— 
In  re  Andrews  (Sup.)  965. 

I  4.     Requisites     and     proeeedin^s     for 
transfer  of  cause. 

Undertaking  given  on  appeal  to  the  Court  of 
Appeals,  instead  of  the  one  required  by  Oxle 
Civ.  Proc.  I  1826.  held  to  create  no  liability  con- 
sidered as  a  statutory  undertaking. — (3ein  t. 
Little  (Sup.)  488. 

I  6.     Effect  of  transfer  of  eanse  or  pro- 
ceedings therefor. 

After  service  of  a  notice  of  appeal  from  an 
order  denying  a  motion  for  a  bill  of  particulars 
in  part,  the  Special  Term  was  without  power 
to  set  aside  the  order  appealed  from,  or  to 
make  another  order  that  the  previous  one  stand. 
— Ziadi  V.  Interurban  St.  Ry.  Co.  (Sup.)  606. 

I  6*     Reeord  and  proceedings  not  in  reci 
ord. 

Under  Code,  f  1237,  providing  what  papers 
shall  constitute  uie  judgment  roll,  and  not  spec- 
ifying notices  of  trial  as  such,  notices  of  trial 
cannot  be  included  in  the  judgment  roll,  and 
must  be  stricken  therefrom  on  motion. — Sweeny 
V.  Kellogg  (Sup.)  314. 

An  appeal  book,  showing  that  a  motion  for  an 
amendment  of  an  answer  was  granted  and  an 
exception  taken,  sufficiently  shows  that  plain- 
tiff duly  excepted  to  such  amendment — Robin- 
son V.  Lampel  (Sup.)  853. 

I  7.     Review. 

Though  a  case  has  been  tried  three  times  with 
the  same  result,  the  appellate  court  will  set 
aside  the  verdict  where  it  has  no  evidence  to 
support  it. — Sergent  v.  Liverpool  &  London  & 
Globe  Ins.  Co.  (Sup.)  85. 

The  Appellate  Division  has  jurisdiction  to  re- 
verse a  judgment  on  a  verdict,  where  the  evi- 


dence was  insufficient  to  go  to  the  jnry,  thoui^h 
defendant  did  not  move  for  a  nonsuit  at  the 
close  of  the  evidence  in  the  trial  court. — Dick- 
inson V.  Oliver  (Sup.)  52. 

A  contention  on  appeal  that  plaintilT  should 
have  been  allowed  to  establish  by  parol  a  coo- 
tract  independent  of  one  set  oat  in  his  com- 
Elaint  held  inconsistent  with  a  oontentioa  that 
e  should  have  been  allowed  to  explain  the  coo- 
tract  in  the  complaint  by  parol. — ^Thompson  ?. 
Brie  B.  Co.  (Sup.)  92. 

In  an  action  for  injuries  to  a  servant,  an  ia- 
struction  given  by  the  court  on  assumed  risk, 
not  excepted  to,  held  to  constitute  the  law  of 
the  case  on  appeal  on  sudi  issuer — ^Austin  t. 
Fisher  Tanning  Co.  (Sup.)  137. 

The  improper  reception  in  evidence  of  a  depn- 
sition  of  a  party  who  testified  on  trial  to  il^ 
same  facts  that  appeared  in  the  deposition  held 
not  prejudicial. — Hetzel  v.  Easterly  (Sup.)  154 

A  motion  to  strike  out  as  inadmissible  evidence 
which  has  been  offered  and  received  without  ob- 
jection is  addressed  to  the  discretion  of  tiie 
court — Hetzel  v.  East^ ly  (Sup.)  154. 

The  admission  of  incompetent  and  prejudidsl 
testimony  is  not  cured  by  other  proof,  howercr 
strone,  in  support  of  the  verdict. — Carpenter  r. 
New  lork  Bvening  Journal  Pub.  (Do.  (Sup.)  263. 

On  an  issue  as  to  whether  defendant's  testa- 
tor had  received  from  plaintiff  certain  tiam 
of  stock  to  sell  at  an  agreed  price,  tbe  wimb- 
sion  of  testator's  books  held  prejudicial  emr.— 
Linden  v.  Thieriot  (Sup.)  273. 

Introduction  of  evidence  of  changes  in  tke 
premises  after  the  accident  held  reversible  er- 
ror, notwithstanding  an  instruction  that  it  was 
not  to  be  considered  on  the  question  of  n^clv 
;ence.— Russell  v.  New  York  Gent.  &  H.  R.  K 
(Sup.)  429. 

Where,  in  an  action  for  malicxons  prosecn- 
tion,  plaintiff  had  previously  read  the  official 
record  thereof,  showing  the  decision  in  ih* 
manner  and  form  prescribed  by  Code  Cr.  Proc. 
I  207,  he  was  not  prejudiced  by  the  court's  *»i- 
clusion  of  the  decision  of  the  judge  in  d»- 
charging  plaintiff. — Parr  v.  Loder  (Sap.)  825. 

Where  an  order  granting  a  new  trial  under 
Code  Civ.  Proc.  i  099,  did  not  specify  rb^ 
ground,  it  would  be  presumed  that  it  was  based 
on  an  exception  taken  at  the  trial. — ^Robinson 
V.  Lampel  (Sup.)  853. 

The  fact  that  exceptions  are  not  discussed  ia 
the  brief  of  appellant  does  not  prevent  the  court 
on  appeal  from  considering  them  and  basing 
a  reversal  thereon. — ^Purcell  ▼.  Hoffman  Hefosf 
(Sup.)  975. 

A  party  nonsuited  is  entitled  to  the  most  fa- 
vorable inferences  which  a  jury  mig^t  hsTe 
drawn  from  the  evidence.— Coleman  v.  Robert 
Graves  Co.  (Sup.)  1040. 

In  an  action  for  injuries,  properly  broogbt 
in  the  Supreme  Coiu*t  a  statement  by  Ae  jnd«e 
that  the  action  should  not  have  been  bfooght 
in  that  court,  because  the  injuries  were  nM 
sufficiently  serious,  ^7d  prejudicial  error. — Mc- 
Mahon  t.  Metropolitan  St.  By.  Co,  (Sop.)  10G2L 
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i  8.    Deterulaation   and   diipoiition   of 
oause. 

AmendmeDt  of  judgment  beins  unauthorized, 
because  there  was  no  decision  filed,  as  required 
by  Code  Gir.  Proc.  |  1022.  order  of  amendment 
should  be  reversed,  and  judgment  vacated,  on 
appeal  by  plaintiff  from  part  of  order  of  amend- 
ment, which  could  not  be  reversed  without  prej- 
udice to  defendant — Electric  Boat  Co.  v.  Howey 
<Sup.)  210. 

Reversal  of  a  judgment  dismissing  the  com- 
plaint held  required,  in  order  to  establish  cer- 
tain rights  of  plaintiff,  though  it  should  be  con- 
ceded that  he  was  entitled  to  only  nominal 
damage8.^Rollin8  v.  Sidney  B.  Bowman  Cycle 
Co.  (Sup.)  289. 

Where,  in  an  action  for  breach  of  contract, 
plaintiff  is  entitled  to  nominal  damages  only,  a 
judgment  dismissing  the  complaint  will  not  h- 
reversed. — Hopedale  Electric  Co.  v.  Electric 
Storage  Battery  Co.  (Sup.)  325. 

f  9.   Iilmbilitiea    on    bonds    and    under- 
taklns*. 

An  unnecessary  undertaking  on  appeal  from 
Special  Term  held  unenforceable,  in  the  ab- 
sence of  an  order  to  make  it  effectual  as  a  stay, 
under  Code  Civ.  Proc.  §§  1851,  1852,  or  consid- 
eration sufficient  to  make  it  a  common-law  ob- 
ligation.— Mossein  v.  Empire  State  Surety  Co. 
(Sup.)  848. 

APPLIANCES. 

Liabili^  of  emidoyer  for  defects,  see  "Master 
and  Servant,'^  H  %  6. 

APPOINTMENT. 

Of  executor  or  administrator,  see  "Executors 

and  Administrators,"  §.  1. 
Of  guardian,  see  "Guardian  and  Ward,"  |  1. 
Of  judge,  see  "Judges,"  §  1. 
Of  justice  of  the  peace,  see  "Justices  of  the 

Peace,"  |  1. 
Of  receiver,  see  "Receivers,"  I  2. 

APPURTENANCES. 

Included    in    contract    for   sale    of    land,    see 
"Vendor  and  Purchaser,"  |  1. 

ARBITRATION  AND  AWARD. 

See  "Submission  of  Controversy." 

ARCHITECTS. 

Recovery  for  services  in  action  for  work  and 
labor,  see  •*Work  and  Labor." 

ARREST. 

See  "Bail.'* 

S  1.    In  oiTil  aotionfl. 

Affidavit  of  plaintiff  on  which  an  order  of  ar- 
rest was  based  held  insufficient. — Brown  v. 
Coleman  (Sup.)  427. 


Motion  to  vacate  arrest  under  Code  Civ.  Proc 
§572,  for  unreasonable  delay,  denied. — Ooff  v. 
Oharlier  (Sup.)  722. 

I  2.    On  oriminal  eliarsea* 

Arrest  of  employes  of  telegraph  and  tele- 
phone company,  collecting  news  of  horse  races, 
held  a  violation  of  constitutional  liberty. — ^Peo- 
ple V.  Breen  (Sup.)  988. 

ASSAULT  AND  BATTERY. 

By  carrier,  see  "Carriers,"  §  8. 

Conviction   of   assault   under   indictment    for 

homicide,  see  "Indictment  and  Information," 

18. 

ASSESSMENT. 

Due  iMrocess  of  law  in  imposing,  see  "Constitu- 
tional Law,"  18. 

Of  compensation  for  property  taken  for  public 
use,  see  "Bminent  Domain,"  fi  3. 

Of  expenses  of  public  improvements,  see  "Mu- 
nicipal Corporations,"  |  4. 

Of  tax,  see  ''Taxation,"  |  2. 

ASSETS. 

Of  estate  of  decedent,  see  "Bxecutors  and  Ad- 
ministrators," I  2. 

ASSIGNMENTS. 

For  benefit  of  creditors,  see  "Assignments  for 
Benefit  of  Creditors." 

Fraud  as  to  creditors,  see  "Fraudulent  Convey- 
ances." 

Persons  entitled  to  sue  on  assigned  Judgment, 
see  "Parties."  fi  1. 

Trantfen  cf  partieuUvr  species  cf  property^ 
righUt  or  instrum^nta. 

See  "Bills  and  Notes,"  $  2;    "Mortgages,"  |  3. 
Corporate  shares,  see  "Corporations,"  |  2. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  "Bankruptcy,"  I  1. 

fi  !•     Administration  of  assigned  estate. 

The  Supreme  Court  has  concurrent  jurisdic- 
tion with  the  County  Court  to  punish  an  as- 
signee for  the  benefit  of  creditors  for  contempt, 
under  Laws  1877,  p.  547,  c.  466,  as  amended 
by  Laws  1894,  p.  269,  c.  134.  and  Laws  1885, 
p.  626,  c  380,  for  refusal  ot  assignee  to  pay 
over  money  under  decree  rendered.--in  re  Merk- 
len  (Sup.)  786. 

ASSISTANCE,  WRIT  OF. 

Recovery  of  possession  of  farm  rented  on 
shares,  see  "Landlord  and  Tenant,"  §  5. 
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ASSOCIATIONS. 


See     "Building     and     Loan     Associatfons"; 

"Clubs." 
Pleading  in  general  in  actions  by  or  against,  see 

"Pleading /•  §  3. 

Removal  of  elected  officers  of  association  can 
be  accomplished  only  by  the  body  which  elect* 
ed  them.--Tanner  v.  Ranken  (Sup.)  770. 

Persons  claiming  to  be  officers  of  association 
cannot  restrain  acting  officers,  where  such  per- 
sons have  not  been  recognized  by  association. — 
Tanner  v.  Ranken  (Supj  770. 

Members  of  an  unincoi*porated  political  par- 
ty organization  held  not  personally  liable  to  a 
member  for  services  performed  on  a  party 
newspaper,  and  hence  an  action  therefor  can* 
not  be  maintained  against  the  treasurer  thereof, 
under  Code  Civ.  Proa  ft  1919. — Lightbourne  v. 
Walsh  (Sup.)  856. 

ASSUMPSIT,  ACTION  OF. 

See  "Work  and  Labor." 

Change  of  form  of  action  from  tort  to  assump- 
sit, see  "Action,"  $  1. 

ASSUMPTION. 

Of  risk  by  employ^,  see  "Master  and  Servant," 
§  5. 

ATTACHMENT. 

See  "Execution";    "Garnishment." 

Exemptions,  see  "Exemptions." 

Jurisdiction  of  particular  courts,  see  "Courts," 

12. 
liiability  of  attorney  for  compensation  of  sher- 

iflp,  see  "Attorney  and  Clieut,"  §  1. 

i    1.     Hatnre  and  sromida. 

Statement  of  agent  of  corporation  about  to  re- 
move its  property  out  of  the  state  held  to  have 
no  reference  to  fraud  on  creditors,  so  as  to 
form  basis  of  attachment — Davis  v.  Reflex 
Camera  Co.  (Sup.)  587. 

Mere  fact  that  corporation  was  changing  the 
location  of  its  factory  to  a  place  outside  the 
state  held  no  indication  of  fraud,  so  as  to  form 
a  basis  for  attachment. — Davis  v.  Reflex  Cam- 
era Co.  (Sup.)  587. 

Affidavits  held  insufficient  to  show  that  de- 
fendant was  about  to  dispose  of  his  property 
with  intent  to  defeat  or  defraud  his  creditors, 
so  as  to  warrant  an  attachment. — Durkin  v. 
Paten  (Sup.)  622. 

Burden  of  proof  of  intent  to  defraud  credit- 
ors is  on  the  party  applying  for  a  writ  of  at- 
tachment.— Durkin  v.  Paten  (Sup.)  622. 

S  2.    Prooeedine*  to  proenre. 

Code  Civ.  Proc.  §  723,  relative  to  amendments, 
held  not  to  authorize  amendment  of  affidavit  for 
attachment — Davis  v.  Reflex  Camera  Co.  (Sup.) 
587. 


ATTENDANCE. 

Of  witneBS,  see  "Witnesses,"  |  !« 

ATTORNEY  AND  CLIENT. 

Attorneys'  fees  in  suit  to  annul  marriage,  see 

"Marriage." 
Engagement  of  counsel  as  ground  for  contns- 

ance,  see  "Continuance."  

Privileged    communications,    see    •^Witnesees* 

12. 

S  !•    The  ottoe  of  attorney. 

Plaintiff,  not  having  filed  certificate  of  admit- 
sion  to  the  bar  required  by  Laws  1899,  p.  406,  c. 
225,  held  not  an  attorney,  within  Code  Civ.  Proc. 
f  73,  prohibiting  an  attorney  from  buying  a 
chose  in  action  with  intent  to  sue  thereon.— 
Thompson  v.  Stiles  (Sup.)  876. 

On  dissolution  of  attachment  procured  od 
counterclaim,  attorney  of  defendant  held  liable 
to  sheriff  for  poundage,  under  Laws  1892,  pw 
868.  c.  418.— Gadski-Tauscher  v.  Graff  (Snpj 
lOlb. 

i   2.    Retainer  and  autkoiit^. 

In  an  action  for  divorce,  plaintiff  kdi  o- 
titled  to  a  substitution  of  attorneys  without 
payment  of  further  fees  to  a  former  attomey — 
Cary  v.  Cary  (Sup.)  1061. 

fi  3.    Compensation   and    lien    of    att«- 
ney. 

Statement  as  to  right  of  plaintiff  to  seek 
notwithstanding  lien  of  his  attorney,  necer 
Code  Civ.  Proc.  |  66,  and  of  continuance  of  lia 
and  right  to  foreclose,  though  the  moDey  b 
paid  to  plaintiff. — Morehouse  v.  Brookljii 
Heights  R.  Co.  (Sup.)  332. 

Defendant  held  not  entitied  to  object  t^. 
amount  of  fee  of  attorney  for  plaintiff  in  ■ 
suit  to  foreclose  the  attorney's  lien. — ^Muk- 
house  V.  Brooklyn  Heights  R.  Ck>.  (Sop.)  332. 

An  attorney,  who  prosecuted  an  appeal  from 
a  city  auditing  board  to  a  county  boartl  of  ^- 
pervisors  for  a  constable  for  the  adjustment  r/ 
the  latter*s  claim  for  services,  held  entitled  t*. 
a  lien  on  the  award,  under  Code  Cir.  Proo.  J 
66,  aa  amended  by  Laws  1899,  p.  80,  c.  61— 
Perry  v.  Myer  (Sup.)  347. 

Attorney's  lien  held  not  recoverable  of  d^ 
fendant,  if  plaintiff  ia  solvent.— Ourley  t. 
Qruenetein  (Sup.)  887. 

BAIL 

For  attendance  of  witnesses,  see  "TVltnesses,' 

§1. 
Furnishing  fictitious  bail  aa  constituting  ecs- 

tempt,  see  "Contempt,"  1 1. 

fi    1.    In  criminal  proaeentions. 

A  suretr,  not  following  the  course  prescribed 
by  Oode  Or.  Proc.  S  690,  to  exonerate  himself. 
held  to  have  the  burden  of  i»roof  that  he  bid 
surrendered  the  prisoner  into  the  custody  of  a 
proper  officer. — ^People  v.  Mahoney  (Sup.)  424. 

£2vidence  held  insufficient  to  show  that  a  pris- 
oner was  properly  surrendered,  so  aa  to  exon> 
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erate  the  sorety  on  a  recognisaoce. — ^People  y. 
Mahoney  (Sup.)  424. 

BAILMENT. 

See  "Carriers."  |  2;  "Pledges.'* 

On  defendant's  breach  of  an  agreement  to  re- 
pair a  bicycle  and  ship  it  to  plaintiff,  defend- 
ant held  not  entitled  to  be  paid  for  the  repairs. 
— Rollins  V.  Sidney  B.  Bowman  Cycle  Co. 
(Snp.)  289. 

On  defendant's  breach  of  a  contract  to  re- 
pair plaintiff's  bicycle  and  ship  it  to  him  at  a 
certain  point,  plaintiff^s  measure  of  damage 
stated. — ^llins  y.  Sidney  B.  Bowman  Cycle 
Co.  (Sup.)  289. 


BANKRUPTCY. 

See  "Assignments  tar  Benefit  of  Creditors.*' 

§    1.    Assisaatent,     admiaistration,     aad 
distribatioa  of  baakrapt*s  estate. 

Where  a  chattel  mortgage  given  by  a  bank- 
rupt was  void  as  to  a  judgment  creditor  for 
failure  to  record  the  same  until  after  the  re- 
covery of  the  judgment,  it  was  void  as  against 
the  mortgagor's  trustee  in  bankruptcy  under 
Bankr.  Act  July  1,  1898,  c.  541,  §§  67a,  67b,  30 
Stat.  564  [U.  S.  Comp.  St.  lOOl,  p.  3449].— 
Gove  V.  Morton  Trust  Co.  (Sup.)  247. 

Under  Bankr.  Act  July  1,  1898,  c.  641,  S  67d, 
30  Stat.  p.  564  [U.  S.  Comp.  St.  1901.  p.  3449], 
mortgage  lien  acquired  within  four  months  of 
bankruptcy  of  mortgagor  held  not  affected  by 
the  bankruptcy. — Phillips  v.  Kahn  (Sup.)  250. 

Facts  held  to  establish  that  a  conveyance  be- 
tween husband  and  wife  was  void  as  against  a  t 
husband's  creditors.— Saxton  v.  Sebring  (Sup.)  \ 
372.  I 

A  debtor's  bankruptcy  schedules  held  suffl-j 
cient  to  estabh'sh  his  insolvency,  as  against  the 
^antees  of  his'  property  conveyed  shortly  be- 
fore the  commencement  of  the  bankruptcy  pro- 
ceedings, who  were  not  bona  fide  purchasers  for 
value.— Saxton  v.  Sebring  (Sup.)  S72. 

§    2.    Rights,  remedies,  and  disoharge  of 
baakrapt. 

The  discharge  of  a  bankrupt  is  not  conclu- 
sive evidence  that  he  accounted  for  all  his  prop- 
erty.— Rand  v.  Iowa  Cent.  Ry.  Co.  (Sup.)  212. 

A  bankrupt,  for  whom*  no  trustee  had  been 
appointed  and  who  had  been  discharged,  held 
not  entitled  to  maintain  suit  for  his  own  benefit 
on  a  claim  not  disclosed  in  his  schedules. — ^Rand 
Y.  Iowa  Cent  Ry.  Co.  (Sup.)  212. 

BANKS  AND  BANKING. 

Breach  of  contract  by,  see  "Contracts,"  |  4. 

Breach  of  contract  by,  to  sell  stock  of  corpora- 
tion, see  "Corporations,"  |  2. 

Creation  of  trust  in  bank  stock,  see  'Trusts," 
i  1. 

Demand  for  payment  of  certificate  of  deposit, 
see  "BiUs  and  Notes,"  |  4. 


Documentary  evidence  In  action  on  bond  of 
bank  officer,  see  "Evidence,"  f  5. 

Gift  of  deposit,  see  "Gifts,"  $  1. 

Interpleader  in  action  for  deposit,  see  "Inter- 
pleader." 

Legality  of  object  of  contract  of  bank,  see  "Con- 
tracts." 

Negotiability  and  transfer  of  instrument  issued 
by,  see  "Bills  and  Notes,"  f  2. 

Risht  of  bank  to  recover  costs  in  action  on 
check  from  indorser,  see  "Bills  and  Notes," 

Testamentary  disposition  by  deposit  of  money 
in  savings  bank,  to  order  of  third  person,  see 
"Wais,"  S  3. 

§   !•    FvnetioBs  and  dealinK*- 

Bank  wrongfully  refusing  to  pay  check  held 
liable  for  interest  from  date  of  demand. — 
Helene  v.  Corn  Bzch.  Bank  (Sup.)  810. 

Contract  of  banking  company  held  not  pro- 
hibited by  Banking  Law,  Laws  1892.  p.  1911, 
c.  689,  I  159,  as  a  contract  for  the  holding  of 
stock  in  a  private  corporation  in  excess  of  the 
amount  it  permitted. — Guase  v.  Commonwealth 
Trust  Co.  (Sup.)  723. 


BAR. 

Of  action  by  former  adjudication,  see 
ment,"  |  3. 


*Judg- 


BASEBALL 

Playine  on  Sunday,  see  "Sunday." 
Restraining  use  of  park  on  Sunday,  see  "In- 
junction,'^ I  1. 

BENEFICIAL  ASSOCIATIONS. 

See  "Associations." 

Building  or  loan  associations,  aee  "Building 
and  Loan  Associations." 

BENEFITS. 

Acceptance  of,  affecting  right  to  appeal,  see 
"Appeal,"  §  2. 

Acceptance  of,  as  ground  of  estoppel,  see  "Es- 
toppel," I  3. 

BEQUESTS. 

See  "WUls." 

BIAS. 

Of  witness,  see  "Witnesses,"  |  4    . 

BILL  OF  EXCHANGE. 

See  "Bills  and  Notes." 

BILL  OF  PARTICULARS. 

See  "Pleading,"  |  7. 
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BILLS  AND  NOTES. 


Amendment  of  pleadings  in  actions  on,  see 
"Pleading."  |  K. 

Direction  of  yerdict  in  action  on  note,  see  "Tri- 
al," §  3. 

Foreclosure  of  mortgage  securing,  see  "Mort- 
gages," I  4. 


Liability  of  bank  for  refusal  to  pay  checks,  see 

"Banks  and  Banking,"  |  1. 
Of  corporations,  see  "Corporations,"  |  4. 

fi   1.    Requisites  and  Talidity. 

The  answer  in  an  action  on  an  order  held 
practically  to  admit  liability,  it  showing  the 
giving  thereof  in  settlement  of  a  difference,  in 
consideration  of  the  release  of  a  lien. — Crevel- 
ing  y.  Saladino  (Sup.)  835. 

"(Compulsion,"  pleaded  by  the  answer  in  an 
action  on  an  order,  held  not  to  amount  to  a  de- 
fense of  duress. — Creveling  y.  Saladino  (Sup.) 
835. 

S    2.     Hesotiability  and  transfer. 

.  Instrument  issued  by  bank  held  a  mere  re- 
ceipt, and  not  enforceable  by  an  assignee,  though 
the  only  transfer  of  it  has  been  by  indorsement 
and  delivery. — ^Young  y.  American  Bank  (Sup.) 
913. 

Instrument  construed,  and  held  negotiable  and 
transferable  by  indorsement. — Young  y.  Ameri- 
can Bank  (Sup.)  915. 

I  3*     Rislits  and  liabilities  on  indorse- 
ment or  transfer. 

Approval  by  indorser  of  defense  interposed 
by  bank  to  action  for  paying  a  check  on  a 
forged  signature  of  payee  held  not  to  render 
such  indorser  liable  for  costs  of  suit  after  hay- 
ing declined  to  assume  defense. — Muller  y.  Na- 
tional Bank  of  Cortland  (Sup.)  62. 

Right  of  bank  to  recover  against  indorser  costs 
of  suit  against  it  for  having  paid  checks  on  a 
forged  indorsement  of  pa^-ee's  signature  held 
not  enlarged  by  its  good  faith  or  partial  success 
in  the  defense. — Muller  y.  National  Bank  of 
Cortland  (Sup.)  62. 

Bank,  which  suffered  judgment  for  having 
paid  a  check  on  a  forged  signature,  held  not 
entitled  to  recover  costs  and  counsel  feefc  in- 
curred in  the  action  from  another  bank,  which 
had  indorsed  the  check  subsequent  to  the  for- 
gery.— Muller  V.  National  Bank  of  Cortland 
(Sup.)  62. 

fi   4.    Presentment^  demand*  notice*  and 
protest. 

Demand  of  pa3rment  on  certificate  of  deposit 
held  necessary  before  action  thereon. — ^Toung  y. 
American  Bank  (Sup.)  015. 

Where  a  certificate  of  deposit  is  payable  to 
the  depositor's  order,  the  certificate  of  deposit 
must  be  presented  to  the  bank  properly  indorsed. 
— Young  V.  American  Bank  (Sup.)  916. 

S  5.     Actions. 

Under  the  admissions  of  the  answer  in  an 
action  on  a  check  by  an  assignee,  and  Negotiable 
Instruments  Law  (Laws  18i97.  pp.  732,  733.  c, 
612),  §§  91,  96,  98,  held,  that  the  only  issue  was 
the  assisrnTTient  to  plaintiff. — ^Benedict  y.  Kress 
(Sup.)  607. 


In  an  action  between  indorsers  on  a  note,  an 
answer  ailing  a  diversion,  but  failing  to  state 
when  plaintiff  became  aware  of  tlie  diyersion, 
held  bad.— Com  y.  Levy  (Sup.)  658. 

Under  the  negotiable  instnunents  law  (Laws 
1897.  p.  719,  c  612,  as  amended  by  Laws  1888. 
p.  1()91.  c  396,  I  114),  it  is  not  necessary  for 
a  complaint,  to  charge  third  party  aa  indorser 
of  a  note  before  delivery,  to  allege  that  the  in- 
dorsement was  made  to  give  the  maker  credit 
with  the  payee,  or  that  the  party  indorsed  it  as 
surety  for  the  maker. — Com  y.  Levy  (Sap.) 
658.  . 

Under  Negotiable  Instraments  Law,  Laws 
1897,  pp.  732,  733.  c.  612,  IS  94.  98,  on  proof 
being  introduced  that  a  note  sued  on  by  an  in- 
dorsee had  been  diverted  by  the  payee,  tlie  bur- 
den was  on  the  plaintiff  to  show  that  be  was  a 
purchaser  for  value  without  notice. — German- 
American  Bank  v.  Cunningham  (Sup.)  S3ft. 

Payment  must  be  pleaded  as  a  defense.^ 
First  Nat.  Bank  v.  Jennings  (Sap.)  995. 

Answer  in  action  on  note  by  indorsee  hM 
frivolous. — ^First  Nat  Bank  y.  Jennings  (Bnp.) 
995. 

BOARD. 

Of  health,  see  "Health,**  1 1« 

BONA  FIDE  PURCHASERS. 

Of  lands,  see  "Vendor. and  Parchaser,**  f  2. 
Of  mortgages,  see  "Mortgages,**  |  8. 

BONDS. 

See  "Indemnity.** 

Assignment  ot  with  mortgage  secnring,  see 
"Mortgages,**  |  3. 

Enforcement  of  constitutional  proyisiona  relat- 
ing to,  see  "C?onstitutional  Law,'*  §  1. 

Of  corporations,  see  "Corporations,**  §  4. 

Of  municipal  corporations,  see  "Municipal  Goi^ 
porations,"  |  8. 

Of  school  district,  see  "Schools  and  School  Dis-. 
tricto,**  I  1. 

Bondt  for  performanoe  of  diuUet  of  tnut  er 

ojg^oe. 
Municipal    officers,    see    "Municipal    Corpora- 
tions,^' i  3. 


Bonds  in  legal  proceedings, 
.jeal," 
'•Injunction,* 


See  "Appeal,"  U  4,  9;   "Bail'*;   "Coats.-  |  1; 


I    1.    Requisites  and  Talidity. 

The  use  of  a  seal  on  an  undertaking  on  ap- 
peal imports  a  consideration. — Qoin  y.  Little 
(Sup.)  488. 

A  certain  proyision  of  an  undertaking  giTcn 
on  appeal  to  the  Court  of  Appeals  hM  capable 
of  enforcement  as  a  common-law  obligation.-— 
Gein  y.  LitUe  (Sup.)  488. 

i   2.     Aetioas. 

Where,  in  an  action  against  the  sureties  cm 
an  undertaking  on  appeal,  it  is  not  alleged  that 
the  undertaking  was  sealed,  the  sureties  may 


Digitized  by 


Google 


INDBZ. 


1129 


raise   the    defense   of   want   of   oonsideration. 
thoagh  it  ia  not  pleaded. — Qeln  ▼.  Little  (Sup.) 

Where,  in  an  action  on  an  undertaking  on  ap- 
peal, the  undertaking,  when  produced  in  evi- 
dence, is  sealed,  the  burden  is  on  the  sureties, 
defending  on  the  ground  of  want  of  considera- 
tion, to  rebut  the  presumption  of  consideration 
arising  from  the  use  of  the  seal. — Gein  t.  Little 
(Sup.)  488. 

Undertaking  on  appeal  held  enforceable  as 
a  common-law  obligation. — Qein  ▼.  Little  (Sup.) 

488. 

BOUNDARIES. 

See  "Municipal  Ck>rporations,'*  §  1;   •Towns," 

Bridges  over  boundary  streams,  see  ''Bridges," 

Grounds  for  new  trial  in  actions  inrolying,  see 
"New  Trial,"  1 1. 

BREACH. 

Of  condition,  see  "Insurance,"  J  4. 

Of  contract,  see  "Vendor  and  Purchaser,"  f  1. 

Of  warranty,  see  "Sales,"  |  6. 

BRIDGES. 

See  "Highways,"  §  8. 

I   !•    Establishment,     eonstmotion,    and 
maintenance. 

Where  a  stream  was  on  the  boundary  between 
two  towns,  so  that  bridges  constructed  would 
involve  the  territory  of  both  towns,  they  were 
not  liable  to  bear  equally  the  cost  of  construc- 
tion by  force  of  Laws  1890,  p.  1201,  c  668,  | 
130,  alone,  though  equitably  liable  to  share 
such  expense. — Town  of  Bast  Fishkill  v.  Town 
of  Wappinger  (Sup.)  589. 

BRIEFS. 

Failure  to  discuss  exceptions  as  waiyer  of  er- 
ror, see  "Appeal,"  §  7. 


BROKERS. 

Discovery  in  action  against,  see 
§  1. 


'Discovery," 


BUILDING  AND  LOAN  ASSOCIATIONS. 

£ee  "Associations." 

A  borrowing  member  of  an  insolvent  building 
and  loan  association  did  not  become  a  creditor 
by  giving  notice  of  withdrawal,  so  as  to  ex- 
empt his  shares  from  their  proportionate  share 
of  the  general  liabilities  of  the  association.— 
Coggeshall  v.  McGrath  (Sup.)  334. 

Ix>an  to  member  of  building  association,  and 
property  rights  thereunder,  determined  on  sub- 
sequent insolvency  of  association. — People  v. 
New  York  Building  Loan  Banking  Co.  (Sup.) 
^77  ;    In  re  Montague,  Id. 


BY-UWS. 

Of  corporations  in  general,  see  "Oorporations," 

CALENDARS. 

Of  causes  for  trial,  see  **Trial,"  |  1. 

CANCELLATION  OF  INSTRUMENTS. 

See  'HJuieting  TWe." 

Cancellation  of  fraudulent  conveyances  entered 

into  by  consphracy,  see  "Oonsplracy." 
Cancellation  of  lis  pendens,  see  "Lis  Pendens." 
Rescission  of  contract*  see  ''Contracts,"  |  3; 

"Sales,"  I  3. 
Vacating   compromise   agreement,    see  *'Oom- 

promise  and  Settlement" 


CARGO. 


See  "Shippins." 

CARRIERS. 

Carriage  of  passengers  by  vessels,  see  "Ship 
ping,^'  I  1. 

f    1.    Oontrol  and  vecnlatioii  of  eoataton 
oaniers. 

Street  raiboad  held  liable  for  penalty  under 
Laws  1802,  p.  1406,  c.  676,  |  104,  for  refusing 
transfer  privilege  to  a  passenger. — O'Reilly  v. 
Brooklyn  Heights  R.  Co.  (Sup.)  41. 

I  2.     Oarriace  of  soods. 

In  an  action  against  a  carrier  for  loss  of 
goods,  a  dismissal  of  the  complaint  for  failure 
to  prove  a  demand  and  tender  of  the  charges 
held  error.— Hirsch  v.  Piatt  (Sup.)  362. 

I  3.     Oarrlase  of  passenKors. 

Laws  1885,  p.  525,  c.  305,  Laws  1890,  p. 
1082,  c  565,  and  Laws  1892,  p.  1882.  c.  676, 
relating  to  street  surface  railroads,  hetd  to  re- 
quire hues  contracting  for  lease  of  or  consoUda- 
tion  with  other  lines  to  carry  passenger  for 
one  single  fare  between  points  on  the  consoli- 
dated Ime. — O'Reilly  v.  Brooklyn  Heights  R. 
Co.  (Sup.)  41. 

In  an  action  for  injuries  to  a  passenger,  com- 
plaint construed,  and  held  to  state  a  cause  of 
action  for  assault  and  battery,  and  not  for 
ejection.— Ray  v.  United  Traction  (3o.  (Sup.) 
49. 

A  rule  of  a  street  railway  company  forbid- 
ding the  carrying  of  cumbersome  packages  into 
their  cars  by  passengers  is  reasonable. — Ray  v. 
United  Traction  Co.  (Sup.)  49. 

A  verdict  finding  that  a  package  carried  by  a 
passenger  was  not  cumbersome,  within  a  rule 
prohibiting  passengers  from  carrying  cumber- 
some packages,  held  erroneous. — Ray  v.  United 
Traction  Co.  (Sup.)  49. 

The  decision  of  a  street  car  conductor  that  a 
package  carried  by  a  passenger  was  cumbersome, 
within  a  rule  prohibiting  the  carrying  of  cum- 
bersome packages,  should  be  sustained,  unless 
unreasonable  or  willful. — Ray  v.  United  Trac- 
tion Co.  (Sup.)  49. 
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Where,  in  an  action  for  injuries  to  a  pas- 
senger, tlie  complaint  stated  a  cause  of  action 
for  assault,  and  not  for  ejection,  it  was  error 
for  the  court  to  permit  a  recovery  on  the  lat- 
ter theory. — Ray  v.  United  Traction  Co.  (Sup.) 
40. 

Railroad  Law,  Laws  1892,  p.  1406,  c.  676,  I 
104,  relative  to  transfers  on  railroads,  held  to 
apply  to  lines  embraced  in  contracts  between 
roads  made  prior  to  May  1,  1891,  pursuant  to 
section  78  (page  1398). — Topham  v.  Interurban 
St.  Ry.  Co.  (Sup.)  298. 

Under  Railroad  Law,  Laws  1892,  pp.  1398, 
1406,  c.  676,  §§  78,  104  held,  that  a  street  raU- 
road  was  not  requirea  to  give  transfer  from 
one  to  the  other  of  certain  Hues. — ^Topham  v. 
Interurban  St.  Ry.  Co.  (Sup.)  298. 

Facts  held  insufficient  to  establish  negligence 
on  the  part  of  a  railwav  company  in  failing  to 
see  that  a  valise,  which  fell  from  a  rack  and 
stru'.'k  a  passenger,  was  properly  secured. — 
Whiting  V.  New  York  Cent  &  H.  R.  R.  Co. 
(Sup.)  584. 

A  carrier  of  passengers  is  only  bound  to  use 
reasonable  care  and  diligence  to  prevent  pas- 
sengers from  being  injured  by  articles  falling 
from  racks  in  the  cars  intended  to  hold  the  same. 
—Whiting  V.  New  York  Cent.  &  H.  R.  R.  Co. 
(Sup.)  584. 

It  is  the  duty  of  railroad  corporations  to  make 
regulations  for  the  convenience  and  safety  of 
their  passengers,  and  the  question  of  the  rea- 
sonableness of  such  regulations  is  for  the  court. 
— O'Goiman  v.  New  York  &  Q.  C.  Ry.  Co. 
(Sup.)  589 ;   Bell  v.  Same,  Id. 

Rule  of  electric  railway  company  held  to  for- 
bid the  carriage  of  any  dogs  on  cars. — 0*Gor- 
man  v.  New  York  &  Q.  C.  Ry.  Co.  (Sup.)  589 ; 
Bell  V.  Same,  Id. 

A  rule  of  an  electric  railway  company  forbid- 
ding carriage  of  dogs  on  cars  is  a  reasonable 
one,*  within  the  power  of  the  company  to  make 
and  enforce. — O  Gorman  v.  New  York  &  Q. 
C.  Ry.  Co.  (Sup.)  580 ;   Bell  v.  Same,  Id. 

A  street  railway  company  held  not  liable  for 
injuries  to  a  passenger,  caused  by  his  being  struck 
in  the  eye  by  the  conductor's  transfer  punch, 
which  fell  from  his  pocket. — Chevne  v.  Van 
Brunt  St.  &  E.  B.  R.  Co.  (Sup.)  626. 

Under  the  f Acts/ held  that  amendment  of  the 
complaint  to  conform  it  to  the  proof  as  to  neg- 
ligence should  be  allowed,  in  an  action  for  in- 
jury to  a  passenger  on  a  street  car  from  the 
burning  out  of  a  fuse. — Williams  v.  New  York 
&  Q.  C.  Ry.  Co.  (Sup.)  669. 

In  an  action  against  a  carrier  for  injury  to 
passenger  resulting  from  being  kicked  in  the 
face  by  another  passenger  entering  car  through 
a  window,  defendant's  ne^igence  held  question 
for  the  jury. — Grogan  v.  Brooklyn  Heights  R. 
Co.    (Sup.)   1027. 

CAUSE  OF  ACTION. 

See  "Action";    "Malicious  Prosecution,"  §  1. 


CERTIFICATE. 

Requirement  that  foreign  corporations  pcocore, 
see  "Corporations,"  S  6. 

CERTIFICATES  OF  DEPOSIT. 

See  "Bills  and  Notes,"  i  4. 

CERTIORARI. 

In  criminal  prosecution,  see  ''Criminal  Law,** 

15. 
Review  of  dismissal  from  municipal  office,  see 

"Municipal  Corporations,"  %  3. 

I    1.    Prooeediass  <^>^cl  deteratinAtioB. 

Proceedings  of  a  town  board  of  auditors,  taken 
subsequent  to  the  issue  and  service  of  certiorari 
to  reviev/  their  action,  cannot  be  considered  as 
within  the  return  to  the  writ — In  re  Weeks 
(Sup.)    826. 

Where,  subsequent  to  the  issuance  of  cer- 
tiorari to  review  the  disallowance  of  a  claim  br 
a  town  board,  the  board  set  its  order  aside  and 
elected  to  reconsider  the  daim.  its  former  order 
would  not  be  reviewed. — In  re  We^s  (Sup,> 
826. 

Under  Code  Civ.  Proc.  |  2138,  facts  alleged  in 
the  petition  for  a  writ  of  certiorari  are  ad- 
mitted, where  the  return  is  silent  with  regard 
thereto. — ^People  v.  Monroe  (Sup.)  929. 

CHANGE  OF  VENUE. 

Of  civil  actions,  see  "Venue,"  |  2. 

CHARGE. 

To  jury  in  civil  actions,  see  "Trial,"  |  4. 
To  jury  in  criminal  prosecution,  see  "Criminal 
Law,"  I  4. 


CHARITIES. 


I  1. 


Oonstmetioiiy   admliiistratitta,   mmi 
enforeement. 

A  public  charitable  hospital  held  not  liaklT> 
for  negligence  of  a  surgeon  in  operating  on  a 
patient  who  paid  onW  for  board  and  attend- 
ance, without  proof  of  want  of  reasonable  care 
in  the  selection  of  the  surgeon. — Wilson  v. 
Brooklyn  Homeopathic  Hospital  (Sup.)  619. 

Where  the  superintendent  of  a  hospital  hid 
no  authority  to  contract  for  surgeon's  services 
to  a  patient,  the  hospital  held  not  liable  for  the 
negligence  of  the  surgeon. — Wilson  ▼.  Brookljn 
Homeopathic  Hospital  (Sup.)  619. 

CHARTER. 

Of  municipal  corporations,  see  "Mnnidpal  Cct- 
porations,"  Si  4,  7,  8. 

.     CHATTEL  MORTGAGES. 

See  "Pledges." 

By  bankrupts,  see  "Bankruptcy,**  |  1« 
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§    1*    Reqnlsltea  and  Taltditj* 

A  bill  of  sale  held  a  chattel  mortgaM,  and 
▼old,  as  against  the  grantor's  creditors,  for  fail- 
ure to  file.— Dickinson  t.  OUver  (Sup.)  62. 

§   2.    Ooastraetioift  and  operation. 

Chattel  mortgagee  of  property,  subject  to  a 
chattel  mortgage  which  nad  failed  for  failure 
to  refile  in  time  held  to  take  subject  to  the  first 
chattel  mortgage,  of  which  he  had  notice. — Cnl- 
lin  T.  Byder  (Sup.)  465. 

CHEAT. 

See  ''False  Pretenses";  •'Fraud.'* 

CHECKS. 

See  "Bills  and  Notes." 

LiabilitT  of  bank  for  refusal  to  pay,  see  "Banks 

and  Banking/'  |  1. 
Payment  of  rent  by  check,  see  "Landlord  and 

Tenant,"  f  8. 

CHILD. 


See  "Guardian  and  Ward." 

CHOSE  IN  ACTION. 

Purchase  by  attorneys  for  purpose  of  bringing 
suit,  see  '^Attorney  and  Client,"  |  1. 

CHURCH. 

See  "RellgioiiB  Sodetiea." 

CITIES. 

See  'Municipal  Corporations." 

CIVIL  RIGHTS. 

See  "Oonstitntional  Law,"  i  2. 

CLAIMS. 

Against  estate  of  decedent,  see  "Executors  and 

Administrators,"  §  0. 
Against  town,  see  'Towns,"  |  8. 

CLOUD  ON  TITLL 

See  '«Qnietii>«r  Title." 

CLUBS. 

See  "Associations." 

Constitution   of   membership   corporation,   see 
"Corporations,"  |  1. 

Constitution  of  membership  corporation  or- 
ganised for  social  and  literary  purposes,  pro- 
viding that  members  should  belong  to  a  cer- 
tain political  organization,  held  inyalid. — Stein 
▼.  Marks  (Sup.)  Ml. 


Provision  of  a  membership  cerporation  as  to 
expulsion  of  members,  because  not  holding  cer- 
tain political  faith,  held  in  violation  of  Const, 
art  1,  I  1.— Stein  v.  Marks  (Sup.)  921. 

Members  of  membership  corporation,  illegally 
suspended,  held  entitled  to  relief  in  equity. — 
Stein  V.  Marks  (Sup.)  921. 

COLLATERAL  ATTACK. 

On  Judgment,  see  "Judgment,"  f  fi. 

COLLATERAL  INHERITANCE  TAXES. 

See  "Taxation,"  |  5. 

COLLATERAL  SECURITY. 

See  "Pledges." 

COLLATERAL  UNDERTAKING. 

See  "Frauds,  Statute  of,"  |  1;  "Guaranty." 

COLLECTION. 

Of  estate  of  decedent,  see  "Executors  and  Ad> 
ministrators,"  |  3. 

COLLEGES  AND  UNIVERSITIES. 

Bxemption  from  taxation,  see  "Taxation,"  $  1. 

COLLUSION. 

In  divorce  proceedings,  see  "Divorce,"  §§  1,  2. 

COMBINATIONS. 

See  "Conapiracy." 

COMMERCE. 

Carriage  of  goods  and  passengers,  see  "Car- 
riers";  "Shipping." 

Provisions  regulating  shipment  of  carcasses, 
as  interference  with  civil  and  political  rights, 
see  "Constitutional  Law,"  fi  2. 

fi  1.     Bubjeets  of  veculAtioii* 

Laws  1902,  p.  59,  c  30,  H  70e,  70f,  requiring^ 
carcasses  of  odves  shipped  in  the  state  to  be 
tagged,  held  not  violative  of  the  interstate  com- 
merce provisions  of  the  federal  Constitution. — 
People  V.  Bishopp  (Sup.)  709. 

COMMISSION. 

Inquisition  of  lunacy,  see  "Insane  Persons,"  1 1. 
To  take  testimony,  see  "Depositions." 

COMMISSIONERS. 

In  highway  proceedings,  see  "Highways,"  I  1. 
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COMMISSIONS. 


Of  exeeator  or  administrator,  see  "Bsecators 

and  Administrators,"  |  9. 
Of  referee  making  sale,  see  "Judicial  Sales." 

COMMITMENT. 

On  charge  of  crime,  see  ''Qriminal  Law,"  I  3. 

COMMON  CARRIERS. 

«M  "Oarriers." 

COMMON  SCHOOLS. 

.See  "Schools  and  School  Dlttricta,"  i  1. 

COMPENSATION. 

For  property  taken  for  public  use,  see  "Emi- 
nent Domain,"  i  2. 

Of  attorneys,  see  "Attorney  and  Olient,"  |i  2,  8. 

Of  executor  or  administrator,  see  "Executors 
and  Administrators,"  §  9. 

Of  municipal  officers,  see  "Municipal  Corpora- 
tions," I  8. 

Of  sheriff  or  constable,  see  "Sheriffs  and  Oon- 
stables,"  §  2. 

Salvage,  see  "Salrage,"  f  1. 

COMPETENCY. 

Of  witnessea  In  general,  see  "Witnesses,**  |  2. 

COMPLAINT. 

In  civil  actions,  see  "Pleading,"  |  2. 
In  criminal  prosecution,  see  ''Criminal  Law,'*  f 
8;   "Indictment  and  Information." 

COMPOSITIONS   WITH    CREDITORS. 

See  "Compromise  and  Settlement." 

COMPROMISE  AND  SETTLEMENT. 

An  order  vacating  a  compromise  agreement 
and  judgment  of  foreclosure  and  sale  based 
-thereon  held  proper,  on  terms  imposing  costs  on 

Slaintiff.— New  York  Security  &  Trust  Co.  t. 
hoenberg  (Sup.)  14. 

COMPULSION. 

As  defense  to  bill  or  note,  see  "Bills  and 
Notes,"  I  1. 

COMPUTATION. 

Of  period  of  limitation,  see  "Limitation  of  Ac- 
tions," I  2. 

CONDEMNATION. 

Taking  property  for  public  use,  see  "Eminent 
Domain." 


CONDITIONAL  SALES. 

Sm  "Saleo,"  i  e. 

CONDITIONS. 

In  contracts,  see  "ContracU,"  §  2. 
In  insurance  policies,  see  "Insurance,"  )  4. 
Precedent  to  action  by  foreign  corporation,  see 
"Corporations,"  |  e. 

CONFIDENTIAL  RELATIONS. 

Disclosure  of  oonunoiilcatioiia,  n*  "Wttnew- 
es."  f  2.  ^ 

CONFLICT  OF  LAWS. 

As  to  parties  in  legal  proceedings,  aee  *Tai- 
ties,"  II. 

CONSIDERATION. 

Of  bill  of  exchange  or  promissory  note,  see 

"Bills  and  Notes,^'  |  1. 
Of  bonds,  see  "Bonds,"  §  1. 
Of  contract,  see  "Contracts,"  |  1. 
Of  guaranty,  see  "Guaranty,"  1 1. 

CONSPIRACY. 

Duplicity  in  indictment^ 
Information,"  f  1. 

I   1.    OItU  UabUlty. 

In  a  civil  action  an  allegation  of  conspiracy 
is  supported  by  proof  of  an  illegal  agreement  to 
act — ^Bazton  v.  Sebring  (Sup.)  372. 

Under  a  complaint  to  set  aside  an  alleged 
fraudulent  conveyance  by  a  bankrupt,  alleging 
a  conspiracy,  complainant  held  to  have  estab- 
lished a  cause  of  action  by  proof  that  any  two 
of  the  defendants  acted  in  concert  in  the  fraud 
alleged.— fiaxton  v.  Sebring  (Sup.)  872. 

In  an  action  to  set  aside  an  alleged  frandn- 
lent  conveyance  entered  into  by  virtue  of  a 
conspiracy  between  defendants,  direct  proof  of 
such  conspiracy  is  not  required. — Saxton  v.  Se- 
bring (Sup.)  372. 

In  an  action  to  set  aside  a  fraudolrat  con* 
veyance  of  a  bankrupt's  property,  accomplisb- 
ed  by  an  alleged  fraudulent  conspiracy,  e^i* 
dence  that  the  transfer  was  conceived  and  ex- 
ecuted through  fraud  held  to  establish  a  cause 
of  action  against  all  defendants  claiming  title 
thereto. — Saxton  v.  Sebring  (Sup.)  372. 


see  "Indictment  and 


Orimiiial  responsibilitsr. 

1 170,  and  section  168,  snbd. 


I  2. 

Under  Pen.  Code.  §  1^.^,  «uu  ocvuvu  ^^jo,  euvu. 
6.  it  is  unlavTful  for  employes  to  co-operate  to 
obtain  an  advance  in  wages  by  means  of  force, 
threats^  or  intimidation,  preventing  others  from 
exercismg  a  lawful  trade. — People  ▼.  McFar- 
lin  (Co.  Ct)  527. 

Indictment  under  Pen.  Code,  |  168,  snbd.  5, 
prohibiting  conspiracy  to  prevent  others  from 
exercising  a  lawful  trade,  held  not  demurrable. 
—People  V.  McFarlln  (Co.  Ct.)  627. 
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An  indictment  for  conspiracy  to  defraud,  with- 
in Pen.  Code,  S§  1G8,  276,  held  to  sufficiently  al- 
lege the  unlawful  agreement. — People  v.  Rath- 
bun  (Co.  Ct.)  746. 

An  indictment  for  conspiracy  to  defraud  by 
drawing  certain  checks  and  drafts  is  sufficient, 
without  setting  them  out — People  t.  Rathbun 
(Co.  Ct)  746. 

CONSTABLES. 

See  "Sheriffs  and  Constables." 

CONSTITUTIONAL  LAW. 

Provisicnt  relaHng  to  pofrtUmUir  sulbjeeU. 


nicipal  Corporations/'  Si  4,  8. 

Enactment  and  validity  of  statutes,  see  "Stat- 
utes." S  1. 

Subjects  and  titles  of  statutes,  see  "Statutes," 
§2. 

S  1.  Oonstmetioii,  operation,  and  on* 
foroement  of  eonstitniional  pro* 
▼isions. 

The  constitutionality  of  a  law  requiring  the 
bond  of  an  officer  to  oe  a  lien  on  the  real  es- 
tate of  the  officer  and  his  sureties  cannot  be  at- 
tacked by  persons  Toluntarily  executing  such 
bond. — City  of  Mt  Vernon  ▼.  Kenlon  (Sup.) 
817. 

fi   Z.    Personal,  oItU,  and  political  risl&ts. 

Laws  1902,  p.  59,  c  30,  8f  70e,  70f,  rdating 
to  the  shipment  of  carcasses  of  calves  in  the 
state,  held  not  an  unreasonable  interference 
with  private  rights  and  property. — ^People  v. 
Bishopp  (Sup.)  709. 

§   3.     ]>ne  process  of  law.  ' 

A  law  imposing  an  assessment,  which  does 
not  provide  for  a  notice  and  an  opportunity  for 
a  hearing  by  the  owners  of  property,  deprives 
such  owners  of  their  property  without  due  pro- 
cess of  law. — In  re  City  of  New  York  (Sup.) 
6 :    In  re  Riverside  Park.  Id. 

Laws  1897,  pp.  498,  499.  c.  415,  H  180,  184, 
regulating  the  Dusiness  of  horse-shoeing,  held 
unconstitutional,  as  a  deprivation  of  liberty  and 
property  without  due  process  of  law. — People 
V.  Seattle  (Sup.)  19a 

CONTEMPT. 

By  executors,  see  "Bxecutors  and  Administra- 
tors," §  3. 

Of  assignee  for  benefit  of  creditors,  see  ''As- 
signments for  Benefit  of  Creditors,*'  §  1. 

I   1.     Aots  or  eondvet  oonstitntins  eon* 
tempt  of  court. 

Furnishing  infant  as  sole  surety  or  obligor 
on  undertaking  to  perfect  appeal  ftom  jusnce 
of  the  peace  held  punishable  as  for  contempt, 
under  Code  Civ.  Proc.  fi  14.  subd.  2,  concern- 
ing fictitious  bail. — Hall  v.  Lanza  (Sup.)  980. 


CONTINGENT  REMAINDERS. 

Creation,  see  "WUIb,"  i  7. 

CONTINUANCE. 

Under  the  rules  of  the  Appellate  Division, 
where  counsel  was  actually  engaged,  held,  that 
a  motion  at  Special  Term  should  have  been 
postponed.— Dieter  v.  Title  Guarantee  &  Trust 
Co.  (Sup.)  110. 

CONTRACTS. 

Amements  within  statute  of  frauds,  see 
TB^uds,  Statute  of." 

Damages  for  breach,  see  "Damages,"  H  1,  3. 

Form  of  action,  whether  on  contract  or  in  tort, 
see  "Action,''  i  1. 

Limitation  of  action  on,  see  "Limitation  of  Ac- 
tions." 

Novation,  see  "Novation." 

Parol  or  extrinsic  evidence,  see  "Evidence,"  §  6. 

Scope  and  extent  of  review  on  appeal,  see  "Ap- 
peal," I  7. 

Specific  performance,  see  "Specific  Perform- 
ance." 

Contracts  qf  particular  cUtMea  of  parties. 
See  "Corporations."  S  4;    "Master  and  Serv- 
ant"; "Municipal  Corporations,"  |  6. 
Banking  companies,  see  "Banks  and  Banking," 

Married  women,  see  "Husband  and  Wife,"  i  3. 

ContractB  retattna  to  particular  subJecU^ 
Ground  for  mechanics'  liens,  see  "Mechanics* 

Liens,"  i  1. 
Making  bequest  or  devise,  see  "Wills,"  |  2. 
Trafilc  contracts  between  railroads,  see  "Rail- 
roads," i  3. 

PartiiMar  classes  of  express  o(mtra4Sts. 
See  "Bailment";   "Bills  and  Notes";   "Bonds"; 
"Covenants";  **Guaranty";  "Indemnity";  "In- 
surance";  "Liens";   "Partnership";   ^'Sales." 
Employment,  see  "Master  and  Servant" 
Leases,  see  "Landlord  and  Tenaht" 
Mutual  benefit  insurance,  see  "Insurance,"  S  9. 
Sales  of  realty,  see  "Vendor  and  Purchaser." 

PartUmlaT  classes  of  implied  oontracts* 
See  "Work  and  Labor." 

PartUmUxr  modes  of  discharging  contracts. 

See  "Compromise  and  Settlement." 

I   1.    Requisites  and  TaUdity. 

Facts  held  to  support  a  complaint  to  recover 
certain  property  and  money  promised  plaintiff 
on  consideration  of  her  forbearing  to  assert  her 
claimed  legal  rights  as  against  the  will  of  de- 
fendant's wife. — imwrence  v.  Cammeyer  (Sup.) 
220. 

Where  defendant  agreed  to  make  a  competi- 
tive test  of  its  storage  battery  system  with  that 
of  plaintiff,  to  determine  the  price  to  be  paid 
by  defendant  for  the  latter,  tne  conditions  of 
the  test  to  be  agreed  upon  later,  plaintiff  was 
entitled  to  recover  on  the  making  of  a  subse- 
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<iuent  agreement  as  to  conditions  of  the  test. 
— llopedale  Electric  Co.  y.  Electric  Storage 
Battery  Co.  (Sup.)  325. 

A  contract  whereby  a  banking  institution 
agreed  to  sell  plain  ti firs  stock  within  a  year  for 
a  certain  sum  and  pay  such  sum  to  plaintiff  is 
not  void  as  against  public  policy. — Gause  v. 
Commonwealth  Trust  Co.  (Sup.)  728. 

{   2.    Constraotion  and  operation. 

Concluding  clause  of  a  contract  held  not  to 
operate  to  extend  its  provisions  to  a  party  not 
mentioned  therein. — ^Tnompson  v.  Erie  R.  Co. 
(Sup.)  92. 

Under  a  contract  to  make  a  competitive  test 
of  storage  battery  systems,  for  the  purpose 
of  determining  the  price  to  be  paid  on  the  pur- 
chase of  one  system,  the  party  agreeing  to 
make  the  test  held  l)ound  to  pay  the  cost 
thereof. — Hopedale  Electric  Co.  v.  Electric 
Storage  Battery  Co.  (Sup.)  325. 

Covenants  in  a  contract  for  the  construction 
of  a  municipal  improvement  held  for  the  sole 
benefit  of  the  municipality,  and  were  not  en- 
forceable by  an  abutting  property  owner  in  a 
suit  to  recover  damages  for  the  negligence  of 
the  subcontractor,  for  which  the  city  was  not 
liable.— -Haefelin  v.  McDonald  (Sup.)  395. 

Coal  used  in  an  engine  in  the  work  of  exca- 
vating a  trench  held  within  the  term  "labor  and 
tools*'  in  a  contract  reouiring  plaintiff  to  fur- 
nish the  "labor  and  tools"  for  such  work,  and 
defendant  to  furnish  the  "materials." — Camar- 
della  V.  Holmes  (Sup.)  616. 

i  3.     Rescission  and  abandonnent*  • 

Disaffirmance  of  a  contract  merely  voidable 
held  not  to  affect  right  to  money  previously 
earned  pursuant  to  its  terms. — People  v.  Repub- 
lic Savings  &  Loan  Ass'n  (Sup.)  582;  In  re 
Case,  Id. 

§   4.    Actions  for  breach. 

Allegation  of  coxnplaint  held  a  mere  conclu- 
sion, and  not  to  affect  the  construction  to  be 
placed  on  allegations  of  fact  contained  therein. 
Thompson  v.  Brie  R.  Co.  (Sup.)  92. 

Under  a  complaint  alleging  two  contracts,  one 
between  defendant  and  A.  and  the  other  between 
defendant  and  C,  held^  that  the  latter  was  ac- 
cepted by  A.  as  a  satisfaction  of  the  obligations 
imposed  by  the  former,  and  that  A.  and  its  as- 
signs could  not  introduce  evidence  on  a  con* 
tract  other  than  that  between  defendant  and 
B.— Thompson  v.  Brie  R.  Co.  (Sup.)  92. 

In  an  action  for  breach  of  a  contract  by 
defendant  to  make  a  competitive  test  of  its 
storage  battery  system  with  that  purchased 
from  the  plaintiff,  to  determine  the  price  to  be 
paid  for  plaintiffs  system,  evidence  held  to 
justify  submission  to  the  jury  of  the  issue  as 
to  whether  the  parties,  after  execution  of  the 
contract,  made  a  further  agreement  as  to  the 
terms  and  conditions  of  the  test. — Hopedale 
Electric  Co.  v.  Electric  Storage  Battery  Co. 
(Sup.)  325. 

In  action  against  bank  for  breach  of  contract 
to  sell  stock  of  plaintiff  within  a  year  for  a 
fixed  sum,  defense  setting  up  false  representa- 
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tions  of   plaintiff  hM   insufficient. — Gause  t. 
Commonwealth  Trust  Co.  (Sup.)  723. 

Complaint  in  an  action  against  a  banking 
company  on  agreement  to  sell  certain  stock  of 
plaintiff  for  a  fixed  sum  and  pay  him  for  the 
same  within  a  year,  and  failure  so  to  do,  held 
to  state  a  cause  of  action. — Gause  v.  Common- 
wealth Trust  Co.  (Sup.)  72a. 


CONTRADICTION. 

Of  wttness,  see  "Witnessea,"  f  4. 

CONTRIBUTORY  NEGLIGENCE. 

See  "Negligence,"  i  2. 

Of  person  injured  at  railroad  croesing,  see 
"Railroads,"  §  4. 

Gf  person  injured  by  operation  of  street  rail- 
road, see  "Street  Bailroads,"  §  2. 

Of  servant,  see  "Master  and  Servant,"  I  6. 

Of  traveler  injured  on  highway,  see  "Munici- 
pal Corporations,"  |  7. 

CONVERSION. 

Under  the  provisions  of  a  will  lands  sold  by 
the  executors  under  a  power  held  to  be  regarded 
as  personalty  to  the  extent  of  legacies,  but 
realty  as  to  a  surplus. — ^In  re  Weinstein's  Es- 
Ute  (Sur.)  536. 

CONVEYANCES. 

In  fraud  of  creditors,  see  "Frandulent  Ck>nver 

ances." 
In  trust,  see  "Trusts,"  S  1. 

Conveyaneea   by   or  to  particular  olosset  (^ 

parties. 
See  "Husband  and  Wife,"  |  2. 

Particular  classea  ttf  convcyanoe^ 

See  "Assignments  for  Benefit  of  Creditors"; 
"Chattel  Mortgages";  "Deeds";  "Mortga- 
ges." 

CORPORATIONS. 

Attachment  against,  see  "Attachment,"-  %  L 
Bill  of  particulars  in  actions  by  or  against  see 

"Pleading,"  |  7. 
Depositions  of  corporate  officers,  see  *'Deposi- 

Discovery  in  action  against  corporate  officers, 
see  "Discovery,"  %  1. 

Pleading  in  general  in  actions  by  or  against 
see  "Pleading,"  §  3. 

Taxation  of  corporations  and  corporate  proper- 
ty, see  "Taxation,"  |§  1,  2. 

Verification  of  pleading  by,  see  "Pleading,"  |  ft. 

Particular  classet  of  corporations. 
luilding  and  Loan  Ass 
Municipal  Corporations";    "Religious  Socie- 


See  "Building  and  Loan  Associations";  "Clnbs** 

"Municipal  Corporations";    "] 

ties";  "Street  Railroads,"  {  1 
Insurance  companies,  see  "Insurance." 
Telegraph  or  telephone  companies,  see  *Teie- 

graphs  and  Telephones^"  f  1. 
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S    1.    OoTporate  iiaiite»  leal,  domioUe,  by- 
laws, and  records. 

By-laws  of  a  membership  corporation  requir- 
ing members  to  give  up,  under  penalty  of  ex- 
pulsion, their  exercise  of  the  right  of  suffrage, 
are  In  violation  of  Const,  firt.  1,  §  1,  providing 
that  no  citizen  shall  be  disfranchised  or  depriv- 
ed of  any  rights,  except  by  the  law  of  the  land. 
— Stein  V.  Marks  (Sup.)  921. 

Ck>nstitution  of  membership  corporation,  not 
in  conformity  with  charter  and  certificate  of  cor- 
Doration,  held  invalid. — Stein  v.  Marks  (Sup.) 

i   2.    Capital,  stools,  and  dividends. 

In  an  action  against  a  banking  corporation  for 
breach  of  contract  to  sell  certain  stock  of 
plaintiff  within  a  year  for  a  fixed  sum,  a  de- 
fense alleging  that  plaintiff  had  not  a  market- 
able title  to  the  stock  because  fraudulently  pro- 
cured held  insufficient.  —  Gause  v.  Common- 
wealth Trust  Co.  (Sup.)  728. 

Where  one  has  acquired  corporate  stock  by 
a  transaction  which  could  be  rescinded  by  the 
other  party  for  fraud,  his  title  is  good  so  far 
as  concerns  a  nurchaser  from  him  df  such  stock. 
— Gause  y.  Commonwealth  Trust  Co.  (Sup.. 
72a 

I   3*    Uembers  and  stookholders. 

Member  of  membership  corporation  cannot  be 
expelled  without  notice  of  charges  and  oppor- 
tunity to  defend. — Stein  ▼.  Marks  (Sup.)  021. 

Where  members  of  a  membership  corporation 
are  illegally  expelled,  the  remedy  at  law  by  an 
action  against  the  individual  members  of  the 
association  is  insufficient,  justifying  relief  in 
equity.— Stein  v.  Marks  (Sup.)  921. 

Disciplinary  action  by  a  membership  corpora- 
tion must  be  in  manner  provided  by  by-laws  and 
statute. — Stein  v.  Marks  (Sup.)  921. 

Suspension  of  members  of  membership  cor- 
poration at  an  illegally  called  meeting  held 
not  valid.— Stein  v.  Marks  (Sup.)  921. 

i   4.    Corporate  powers  and  liabilities* 

Consent  of  president  of  lumber  company  to 
the  stocking  of  certain  waters  flowing  through 
propierty  of  the  company  with  trout  held  a  per- 
sonal consent,  not  binding  on  the  company.— 
Rockefeller  v.  Lamora  (Sup.)  1. 

A  president  of  a  corporation  has  not  ex  of- 
ficio power  to  bind  it,  but  his  power  as  agent 
must  be  sought  in  its  organic  law  or  in  dele- 
gation of  authority. — Rockefeller  v.  Lamora 
tSup.)  1. 

The  defense  of  fraud  in  a  corporation  mort- 
gage is  open  to  jmljrmpiit  creditors  who  are  par- 
ties in  foreclosure. — ^Xorth  Side  Bank  v.  John 
Good  Cordage  &  Machiue  Co.  (Sup.)  656. 

Attorneys  for  receiver  of  corporation  held  not 
entitled  to  allowance  for  services  in  defending 
foreclosure  action,  to  be  paid  ahead  of  judg- 
ment creditors  who  had  n  prior  lien,  and  who 
also  defended  the  foreclosure  suit. — North  Side 
Bank  v.  John  Good  Cordage  &  Machiue  Co. 
<Sup.)  656. 

Corporation  held  estopped  to  plead  contract 
as  ultra  vires  when  fully  i)or formed  by  other 


party  thereto. — Gause  ▼.  Commonwealth  Trust 
Co.  (Sup.)  723. 

Where  the  president  of  a  corporation  had  au- 
thority to  execute  a  note  for  the  corporation,  it 
was  no  defense  as  against  an  innocent  holder 
that  the  proceeds  were  used  to  pay  the  presi- 
dent's individual  debt — Schreyer  y.  J.  S.  Bailey 
&  Ck).  (Sup.)  870. 

Application  by  New  York  Sabbath  Commit- 
tee for  revocation  of  theatrical  license  under 
New  York  Charter,  Laws  1897,  p.  520,  c.  378, 
§  1476,  denied  as  not  within  corporate  power  of 
petitioner. — In  re  New  York  Sabbath  (Commit- 
tee (Sup.)  992. 

A  trustee  under  a  corporate  trust  mortgage 
securing  bonds  of  a  corporation  held  not  liable 
for  loss  sustained  by  a  bondholder,  resulting 
from  the  falsity  of  a  representation  by  the 
mortgagor  that  the  mortgage  was  a  first  mort- 
gage on  the  corporation's  property  and  fran- 
chises.— Tschetinian  ▼.  City  Trust  Co.  of  New 
York    (Sup.)    1053. 

I   6.    lasolTenoy  aad  reoelTers. 

Judgment  creditors  of  corporation  held  to 
have  a  vested  right  in  its  property  superior  to 
that  of  the  corporation's  receiver. — North  Side 
Bank  v.  John  Good  Cordage  4b  Machine  Co. 
(Sup.)  656. 

i  6.    Foreign  eorporations.. 

Under  Gen.  Corp.  Iiaw  (Laws  1892,  p.  1805, 
c.  687,  as  amended  by  Laws  1901,  p.  1364,  c. 
558),  the  procuring  of  the  certificate  by  a  for- 
eign corporation  is  a  condition  precedent  to 
bringing  action,  which  must  be  averred  in  the 
complaint. — Welsbach  O).  v.  Norwich  Gas  & 
Electric  Co.  (Sup.)  284. 

The* question  of  negligence  and  contributory 
negligence,  in  an  action  against  a  foreign  cor- 
poration for  collision  between  its  vehicle  and 
that  of  plaintiff  on  a  highway  in  the  state,  held 
not  affected  by  its  failure  to  take  out  a  certifi- 
cate to  do  business  under  Geu.  Corp.  Law 
(Laws  1901,  p.  1327,  c.  538)  §  15.— Bischoff  v. 
Automobile  Touring  Co.  •(Sup.)  594. 

State  court  will  refuse  to  take  jurisdiction  of 
an  action  brought  against  foreign  corporations, 
where  its  mandate  would  not  be  enforceable 
and  the  dispute  concerns  the  internal  manage- 
ment of  the  defendants. — Jacobs  T.  Mexican 
Sugar  Refining  Co.  (Sup.)  1000. 


CORRECTION. 

Of  judgment,  see  "Judgment,"  |  2» 

COSTS. 

Presentation  in  lower  court  of  grounds  of  re- 
view of  decision  relating  to,  see  "Appeal,"  §  3. 

Terms  on  setting  aside  compromise,  see  "Com- 
promise and  Settlement.*' 

Tn  actUms  by  or  ngaintt  particular  classes  of 

parUes. 
See  "Executors  and  Administrators,'*  §  8. 
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In  particuUvr  actions  or  proceedings. 
See  "Interpleader,"  fi  2. 

OondemuatioD  proceedings,  see  "Eminent  Do- 
main," §  3. 
On  bills  or  notes,  see  "Bills  and  Notes,"  I  3. 
To  construe  will,  see  "Wills,"  §  9. 

§   1.    Beonrity  for  payment. 

Under  Code  Civ.  Proc.  fi§  458,  469,  an  infant 
plaintiff  in  an  action  for  injuries,  less  than  14 
years  of  age  and  without  property,  held  entitled 
to  prosecute  the  action  in  forma  pauperis, 
though  her  father,  who  was  appointed  her  guar- 
dian ad  litem,  was  worth  more  than  $100,  and 
had  sufficient  responsibility  to  answer  to  her 
for  his  misconduct. — ^Larsen  v.  Interurban  St. 
Ry.   Co.   (Sup.)   649. 

§   2.    Amovnt.  rate*  and  items. 

Trial  held  to  have  continued  more  than  two 
days,  so  as  to  render  losing  party  liable  for  $10 
costs. — Goodkind  v.  Metropolitan  St.  By.  Co. 
(Sup.)  703. 

i  3*    On   appeal   or   error,   and   on   new 
trial  or  motion  therefor. 

Liability  of  plaintiffs  in  ejectment  for  costs, 
where  verdict  on  third  trial  under  Code  Civ. 
Proc.  I  1525,  was  rendered  for  defendants,  de- 
termined.— Barson  t.  Mulligan  (Sup.)  704. 

COUNCIL 

See  "Municipal  Oorporations,"  H  2,  4. 

COUNTIES. 

I   1*    GoTemment  and  oAoere. 

Laws  1903,  p.  1182,  c.  515.  validating  certain 
wrongful  payments  by  county  treasurers,  held 
not  to  destroy  a  town's  action  against  a  treas- 
urer based  on  such  wrongful  payment — ^Town 
of  Walton  v.  Adair  (Sup.)  230. 

On  the  issue  whether  a  town  had  had  the 
benefit  of  money  paid  by  a  treasurer  to  the 
town  supervisor,  contrary  to  Municipal  Law, 
Laws  1892.  p.  1736,  c  685,  f  12,  held  insufficient 
to  prove  that  it  had  had  the  benefit  thereof. — 
Town  of  Walton  v.  Adair  (Sup.)  230. 

Under  Laws  1874.  p.  353,  c.  296.  and  Laws 
1879.  p.  315,  c.  234,  a  collector  of  taxes  held 
required  to  pay  the  taxes  assessed  for  county 
taxes  as  against  a  railroad  to  the  supervisor 
of  a  town. — ^Town  of  Walton  ▼.  Adair  (Sup.) 
230. 

A  county  held  not  to  have  had  the  benefit  ef 
money  wrongfully  paid  by  its  treasurer  to  the 
supervisor  of  a  town. — Town  of  Walton  t. 
Adair  (Sup.)  230. 

Under  Municipal  Law,  Laws  1892,  p.  1736, 
c.  685, 1  12,  a  town  held  entitled  to  recover  from 
a  county  treasurer  railroad  taxes  wrongfully 
paid  to  the  supervisor,  unless  It  had  had  the 
benefit  thereof.  —  Town  of  Walton  t*  Adair 
(Sup.)  230. 

COUNTY  COURTS. 

See  "Courts,"  |  2. 


COURT  OF  SPECIAL  SESSIONS. 

See  "Judges,"  i  1. 

COURTS. 

Conclusiveness  in   state  court  of  Judgment  hi 

federal  court,  see  "Judgment,**  |  6. 
Contempt  of  court,  see  "Contempt.'* 
Judges,  see  "Judges." 

Justices'  courts,  see  "Justices  of  the  Peece." 
Review  of  decisions,  see  "Appeal." 
Trial  by  court  without  jury,  see  "Trial,"  §  5. 

Jurisdiction  of  particular  ociton*,  prooeedingi^ 
or  subjects. 

See  "Assignments  for  Benefit  of  Creditors.** 
S  1;  "Criminal  Law,"  S  2. 

Actions  against  foreign  corporations,  see  ''Cor- 
porations,** S  6. 

Disputes  in  religions  societies,  see  "Beligions 
Societies.** 

§   !•    Courts  of  s*3neral  orlgliuU  JvrUdle- 

tiOA. 

Where  an  action  for  damages  for  trespass 
and  for  an  injunction  is  by  consent  sent  to  the 
Special  Term  for  trial,  it  is  the  dat7  of  the 
court  to  award  any  judgment  which  is  within 
the  pleadings  and  testimony. — Racqaette  Falls 
Land  Co.  v.  Buyce  (Sup.)  359. 

Where  an  action  for  damages  for  a  tres- 
pass and  for  an  Injunction  has  by  consent  of  the 
parties  been  sent  to  the  Special  Term  and  tried 
there  without  a  jury,  the  defendant  cannot  pn>- 
cure  a  dismissal  on  the  ground  that  plaintiff 
has  not  shown  himself  entitled  to  equitable  re- 
lief.— Racquette  Falls  Land  Co.  v.  Buyce  (Sup.) 
359. 

I  2.  Oonrts  of  liialted  or  laf erf  or  Jmris* 
diotion. 
Under  Laws  1902,  p.  1490,  c  580,  |  a  plain- 
tiff held  not  entitled  to  interpose  a  demurrer 
to  new  matter  in  the  answer  after  removal  of 
the  cause  from  the  Municipal  Court. — Vail  t. 
Blumenthal  (City  Ct.  N.  Y.)  287. 

Under  Code  Civ.  Proc.  %%  430,  636,  641,  3169, 
an  application  for  a  warrant  of  attachment  io 
the  City  Court  of  New  York,  stating  the 
grounds,  held  jurisdictionally  defective. — Pierce 
T.  Martin  (City  Ct  N.  Y.)  434. 

(3ounty  court  of  Kings  county  hcid^  nnder 
C>>de  Civ.  Pi-oc.  |  2934,  and  Oust  art.  6,  §  14. 
to  have  jurisdiction  of  an  action  to  recover  of 
a  nonresident  money  only,  and  removed  to  the 
county  court  from  a  municipal  coart  of  the  dty 
of  New  York.— Raynes  v.  Bloom  (Co.  Ct)  T52. 

8  3.     Courts  of  prolMite  J«risdletloa* 

The  Surrogate's  Court,  while  a  constitntioDal 
court  so  far  as  concerns  its  existence,  poeseases 
only  such  jurisdiction  and  powers  as  are  con- 
ferred upon  it  by  statute. — Baldwin  t.  Rice 
(Sup.)  738. 

8  4*    Viilted.  Btatea  oonrts. 
Under  Act  Cong.  March  11,  1902,  c  183,  3^ 

Stat.  64,  creating  the  Southern  district  of  T^x- 
as.  held,  that  an  action  to  which  the  sole  plain- 
tiff had  died  was  a  pending  action,  and  transfer^ 
red  to  the  new  district  &om  the  Eastern  dls- 
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trict  under  such  act — ^Baldwin  t.  Rice  (Sup.) 
738. 

Under  Act  Cong.  March  11,  1902,  c  183,  82 
Stat.  64,  creating  the  Southern  district  of  Tex- 
as, causes  in  which  evidence  had  been  taken 
by  depositions  held  transferable  from  the  East- 
ern district  to  the  new  district — ^Baldwin  y. 
Rice  (Sup.)  738. 

COVENANTS. 

In  insurance  policies,  see  "Insurance.**  I  4. 
In  leases,  see  "Landlord  and  Tenant,*'  (  1. 
Parties  entitled  to  benefit  of,  see  "Contracts," 
§2. 

I   1.    Actions  for  broach. 

Buildings  of  plaintiff  and  defendant  being  sub- 
ject to  the  same  street  line  restriction,  plain- 
tiff held  estopped  to  complain  of  defendant's  yio- 
lation  of  sudti  restrictions,  where  it  appeared 
that  plaintiffs  building  also  constituted  a  vio- 
lation thereof. — Olcott  t.  Sheppard,  Knapp  & 
Go.  (Sup.)  201. 

COVERTURE. 

See  "Husband  and  Wife." 

CREDIBILITY. 

Of  witness,  see  "Witnesses,"  |  4. 

CREDITORS. 

See  "Assignments  for  Benefit  of  Oreditors*'; 
* 'Bankruptcy";   "Fraudulent  Conveyances." 

CRIMINAL  LAW. 

Arrest  of  accused,  see  "Arrest,"  $  2. 

Bail,  see  "Bail,"  §  1. 

Conviction  of  offense  included  in  that  charged, 
see  "Indictment  and  Information,"  $  3. 

Depositions  in  criminal  cases,  see  "Deposi- 
tions." 

Examination  of  witnesses,  see  "Witnesses," 
S3. 

Indictment,  information,  or  complaint,  see  "In- 
dictment and  Information." 

Privilege  of  witness,  see  "Witnesses,"  |  3. 

Bestraining  criminal  acts  by  injunction,  see 
"Injunction,"  I  1. 

ParHctdar  offevues. 
See   "Conspfaracy,"  §  2;    "Contempt":    "False 
Pretenses^';    "Homicide";    "Larceny**;    "Lot- 
teries," f  1;  "Prostitution";  "Usury,"  §  1. 
Offenses  against  food  laws,  see  "Food." 
Offense  against  Sunday  laws,  see  "Sunday." 
Violation  of  health  laws,  see  "Health,"  §  1. 

S  1.     Hatnvo  «ad  elements  of  crime  aad 
defeases  in  seneral* 

Indictment  for  conspiracy  to  defraud  held  not 
to  charge  grand  larcepy,  so  as  to  effect  a  merger 
of  the  crime  of  conspiracy,  defined  by  Pen. 
Code,  I  171,  into  a  charge  for  grand  larceny. — 
People  V.  Rathbun  (Co.  Ct)  746. 
89  N.Y.S.— 72 


I  2.     Jnrisdiotioa* 

Supreme  court  held  to  have  no  jurisdiction  of 
crime  of  gaming,  defined  in  Pen.  Code,  fi  328. — 
People  V.   Pickert   (Sup.)   183. 

Under  Consolidation  Act,  Laws  1882,  p.  366, 
c  410,  fi{  1458.  1461,  and  Greater  New  York 
Charter,  Laws  1901.  pp.  298,  301,  c.  466,  fi§  707, 
711,  a  police  magistrate  has  jurisdiction  sum- 
marily to  convict  an  offender  of  prostitution, 
and,  on  failure  to  give  bond,  commit  her  to  the 
workhouse. — People  v.  Warden  of  City  Prison 
(Sup.)  830. 

S  3.  PreUminary  complaint,  attdavit, 
warrant,  elimination,  eonunit* 
ment,  and  summary  trial. 

Coroner  held  justified  in  committing  a  person 
under  Code  Cr.  Proc.  fi  773,  on  the  ground  of 
probable  cause  that  a  homicide  had  been  com- 
mitted.—People  V.  F}ynn  (Sup.)  697. 

Under  Consolidation  Act,  Laws  1882,  p.  366, 
c.  410,  S§  1458,  1461,  and  Greater  New  York 
Charter,  Laws  1901,  pp.  298,  301,  c.  466,  %^ 
707,  711,  a  police  magistrate  has  jurisdiction 
summarily  to  convict  an  offender  of  disorderly 
conduct,  and,  on  failure  to  give  bond,  commit 
her  to  the  workhouse. — People  v.  Warden  of 
City  Prison  (Sup.)  830. 

Complaint  on  information  and  belief  held  in- 
sufficient to  confer  jurisdiction  to  issue  a  war- 
rant.—People  V.  Preston  (Sup.)  889. 

I  4.     Trial. 

A  charge  that,  in  estimating  the  value  of  a 
certain  witness'  testimony,  the  pury  should  con- 
sider that  he  had  a  strong  motive  to  testify,  as 
there  were  civil  suits  pending,  etc.,  held  prop- 
erly refused. — People  v.  Noblett  (Sup.)  181. 

S  6.     Appeal  and  error,  and  certiorari. 

Under  Code  Cr.  Proc.  §§  515.  543,  appellate 
court  held  not  prevented,  by  a  motion  to  dis- 
charge defendant,  instead  of  a  motion  for  a  new 
trial,  from  ordering  a  new  trial  on  reversal  of 
a  judgment  of  conviction  on  a  verdict  contrary 
to  law. — People  v.  Schiavi  (Sup.)  564. 

Where  the  verdict  in  a  prosecution  for  homi- 
cide is  for  assault  in  the  first  degree,  but  is 
not  justifiable  under  the  law,  a  reversal  on  ap- 
peal of  a  judgment  of  conviction  does  not  neces- 
sitate a  discharge  of  defendant. — People  v. 
Schiavi    (Sup.)    564. 

On  a  writ  of  certiorari  to  a  magistrate  on  a 
commitment  in  the  nature  of  a  final  judgment, 
the  only  question  is  that  of  jurisdiction. — Peo- 
ple V.  Warden  of  City  Prison  (Sup.)  830. 

Admission  of  erroneous  evidence  on  trial  for 
murder,    afterwards    stricken    out.    held    not 

f round  for  certificate  of  reasonable  doubt. — 
'eople  Y.  Smith  (Gen.  Sess.)  1098. 

CROPS. 

Renting  on  shares,  see  "Landlord  and  Tenant," 
i  5. 

CROSS-EXAMINATION. 

See  "Witnesses,"  i  8. 
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A  husband  held  not  entitled  to  cnrtesy  in 
land,  where  the  wife  was  seised  of  a  remainder 
only. — Collins  v.  Russell  (Sup.)  414. 

DAMAGES. 

Assessment  on  stay  of  injunction,  see  "Injunc- 
tion,»»  §  4. 

Compensation  for  property  taken  for  public 
use,  see  ''Eminent  Domain/'  fi  2. 

Extent  of,  as  affecting  right  to  reversal  on  ap- 
peal, see  "Appeal,"!  8. 

Damagea  forparUcular  injurlet. 
See  "Nuisance,"  i  1. 
Breach  by  vendor  of  contract  for  sale  of  land, 

see  "Vendor  and  Purchaser,"  |  8. 
Breach  of  contract,  see  "Bailment" 
Breach  of  warrant,  see  "Sales,"  f  6. 

I  1.     Hominal  dsatases. 

In  an  action  for  breach  of  a  contract  to  in- 
stitute a  competitive  test  of  the  storage  bat- 
tery system  of  plaintiff  with  that  of  defendant, 
to  determine  wnether  certain  additions  should 
be  made  to  the  purchase  price  of  the  former, 
defendant  held  entitled  to  only  nominal  dam- 
ages, in  the  absence  of  evidence  as  to  what 
the  result  of  the  test  would  be. — Hopedale  Blec- 
tric  Co.  V.  Electric  Storage  Battery  Co.  (Sup.) 
325. 

fi  2.    Orounda  and  subjeota  of  ooatpen- 
■mtory   damases. 

In  an  action  of  tort,  interest  may  be  awarded 
by  the  jury  in  its  discretion,  but  cannot  be 
awarded  by  the  court  aa  a  matter  of  law. — 
Nichols  V.  Ck>leman  (Sup.)  2S4. 

In  an  action  for  false  representations,  a  stip- 
ulation held  to  authorize  the  court  to  add  in- 
terest to  the  verdict  of  the  jury  in  its  diacre- 
tion. — Nichols  v.  Coleman  (Sup.)  234. 
fi  3.     Meaanre  of  damages. 

Plaintiff,  in  an  actiop  against  architects  em- 
ployed by  him  in  the  supervision  of  the  con- 
struction of  a  building,  is  entitled  to  recover 
such  sum  as  will  leave  him  as  well  off  as  he 
would  have  been,  had  the  architects  performed 
their  contract. — Straus  v.  Buchman  (Sup.)  226. 

In  an  action  for  breach  of  a  contract  to  make 
a  competitive  test  of  the  storage  battery  sys- 
tem of  plaintiff  with  that  of  defendant,  for  the 
purpose  of  ascertaining  the  amount  to  be  paid 
by  the  latter  on  purchase  of  the  system  of  the 
former,  measure  of  damages  stated. — Hopedale 
Electric  Co.  v.  Electric  Storage  Battery  Co. 
(Sup.)  325. 

I  4.     Inadequate  and  esoeaaWe  damages. 

In  an  action  for  injuries,  verdict  for  S9,000 
held  not  excessive. — Graham  v.  Joseph  H. 
Bauland  Co.  (Sup.)  595. 

§   5.    Pleadins»  evldenoo,  and  aaseasntent. 

(lencral  allegation  of  complaint  for  injuries 
},rUI  to  odrait  evidence  of  injuries  to  hearing  and 
Bij?ht.  —  Graham  v.  Joseph  H.  Bauland  Co. 
(Sup.)  595. 


DAMS. 


See  ''Waters  and  Water  Courses,**  1 1. 

DEATH. 

Burden  of  proof  as  to  contributory  negligence 
in  action  for,  see  "Negligence,"  $  2. 

Caused  by  negligence  of  employer,  see  "Master 
and  Servant,"  i  6. 

Caused  by  negligence  of  railroad  company,  see 
"Railroads,"  §  4. 

New  trial  in  actions  for,  see  "New  Trial,**  1 1. 

DEBTOR  AND  CREDITOR. 

See  ''Assignments  for  Boiefit  of  Creditors'*; 
"Bankruptcy";   "Fraudulent  Conveyances." 

DECEDENTS. 

Bstates,  see  "Descent  and  Distribntion**;  "Ex- 
ecutors and  Administrators." 

Testimony  as  to  transactions  with  persona  since 
deceased,  see  "Witnesses,"  %  2. 


See  "Fraud." 


DECEIT. 


II. 


DECLARATIONS. 

Aa  evidence,  see  "Evidence,"  §  5. 
Dying  declarations,  see  "Homicide,*' 

DECREE 

In  proceedings  for  accounting  by  executors,  lee 
"Executors  and  Adminiatratora,*'  |  9. 

DEEDS. 

See  "Husband  and  Wife,"  §  2. 
Covenanta  in  deeds,  see  "Covenants.** 
Estoppel  by  deed,  see  "Estoppel,'*  §  2. 
In  fraud  of  creditors,  see  "Fraudulent  Convey- 
ances." 
In  trust,  see  "Trusts,"  §  1. 
Of  trust,  see  "Mortgages." 

i    1.    Oonstruetioii  and  operation. 

Deeds  to  parcels  abutting  on  a  public  war 
held  to  have  conveyed  the  fee  in  the  way.— Van 
Winkle  v.  Van  Winkle  (Sup.)  26. 

Where  one  conveya  land  abutting  on  a  high- 
way, the  fee  of  which  is  in  him,  the  presuiui>- 
tion  is  against  a  reservation  of  the  fee,  and  smh 
presumption  is  only  overcome  by  express  words. 
which  show  an  intent  to  exclude  the  highwar 
from  the  subject-matter  of  the  grant,— Vao 
Winkle  v.  Van  Winkle  (Sup.)  26. 

A  glass  covered  awning,  supported  by  iron 
posts,  in  front  of  a  building,  Md  not  a  viola- 
tion of  a  restriction  that  the  front  line  of  the 
messuages,  dwelling  houses,  or  other  building? 
shall  recede  eight  feet  from  the  street  line.— 
Olcott  V.  Sheppard,  Knapp  &  Co.  (Sup.)  20L 
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DE  FACTO  OFFICERS. 

See  "Sheriffs  and  OonstableB,"  f  1. 

DEFAMATION. 

See  "Libel  and  Slander." 

DEFAULT. 

Judgment  by,  see  "Judgment,**  f  1. 

DELIVERY. 

Of  goods  sold,  see  "Sales,"  f  4. 


DEMAND. 

bill  oi  note, 

DEMURRER. 


For  payment  of  bill  oi  note,  see  "Bills  and 
Notes,"  I  4. 


After  removal  of  cause  from  municipal  court, 

see  "Courts,"  S  2. 
In  pleading,  see  "Pleading,"  f  4. 

DENIALS. 

Id  pleading,  see  "Pleading,"  §  8. 

DEPOSITARIES. 

See  "Deposits  in  Court" 

DEPOSITIONS. 

See  •'Witnesses." 

Harmless  error  In  admitting  in  evidence,  see 
"Appeal,"  §  7. 

Application  for  examination  of  president  of 
corporation,  under  Code  Civ.  Proc.  9  872,  subd. 
7,  held  not  to  show  that  the  president's  testimo- 
ny was  necessary  and  material.— -In  re  Thomp- 
son (Sup.)  4. 

Corporate  books  and  papers,  ordered  to  be 
produced  by  a  witness  whose  deposition  is  be- 
ing taken,  under  Code  Civ.  Proc.  f  872,  subd. 
7,  are  to  be  used  merely  as  incident  to  the  oral 
examination  of  the  witness;  and,  to  procure 
their  production  for  the  purpose  of  an  inspec> 
tion,  it  is  necessary  to  proceed  under  sections 
803-800.— In  re  Thompson  (Sup.)  4. 

In  a  suit  to  foreclose  a  mortgage,  defendant, 
whose  interests  were  hostile  to  those  of  her 
codefendants,  Md  an  adverse  party  as  to  them, 
within  the  meaning  of  CJode  Civ.  Proc.  $  882, 
relative  to  the  reading  of  depositions  of  adverse 
parties. — Hetzel  v.  Easterly  (Sup.)  154. 

Objections  to  the  reception  in  evidence  of  an 
examination  of  defendant  taken  before  trial  held 
waived  by  not  being  seasonably  taken  upon  Uie 
trial.— Hetael  y.  Easterly  (Sup.)  154. 


An  order  to  take  deposition  of  defendant  bo- 
fore  trial  held  not  to  be  vacated.— Doll  v. 
Smith  (Sup.)  331. 

In  a  prosecution  for  crime,  a  commission  to 
take  the  testimony  of  nonresident  witnesses 
will  not  be  issued  merely  to  sustain  testimony 
that  in  business  transactions  between  defendant 
and  complaining  witness  the  latter  obtained  an 
unfair  advantage  of  the  defendant. — People  v. 
Goodman  (Gen.  Sess.)  522. 

A  commission  to  take  the  testimony  of  non- 
resident witnesses  in  a  criminal  case  cannot  be 
had  to  secure  testimony  that  the  complaining 
witness  had  been  indicted  and  tried  for  murder. 
—People  V.  Goodman  ((Jen.  Sess.)  522. 

A  commission  to  take  the  testimony  of  non- 
resident witnesses  will  not  issue  in  behalf  of 
defendant  in  a  criminal  case,  where  it  is  con- 
ceded by  the  district  attorney  that  the  wit- 
nesses would  testify  as  claimed  by  defendant 
to  his  good  moral  character,  and  it  is  further 
stipulated  that  defendant's  good  character  will 
S®^  be^  attacked.— People  v.  Goodman  (Gen. 
Sess.)  522. 

DEPOSITS. 

Creation  of  trust  in  bank  deposit,  see  "Trusts," 
§  1. 

Of  money  in  savings  bank  in  name  of  third  per- 
son as  testamentary  disposition,  tee  "Wills," 
S  3. 

DEPOSITS  IN  COURT, 

In  an  action  to  enforce  payment  of  a  check, 
defendant  trust  company,  on  which  it  was 
drawn,  Jield  entitled  to  nothing  more  than  a 
judgment  of  dismissal. — Holt  v.  Colonial  Trust 
Co.  (Sup.)  955. 

Payment  on  check  drawn  under  order  of  courf 
in  favor  of  administrators  or  their  attorney, 
without  naming  decedent,  held  properly  refused 
by  trust  company  on  which  it  was  drawn. — Holt 
V.  CJolonial  Trust  Co.  (Sup.)  955. 

DESCENT  AND  DISTRIBUTION. 

•See  "Curtesy";  "Executors  and  Administra- 
tors";  "Wills." 

Inheritance  and  transfer  taxes,  see  "Taxation." 
i  5. 

Property  and  interests  undisposed  of  by  will, 
see  "Wills,"  §  9. 

§    1.    Persona  entitled  and  their  respee- 
tive  shares. 

Laws  1898,  p.  941,  c.  319,  adopted  in  lieu  of 
Code  Civ.  Proc.  S  2732,  subd.  12,  and  providing 
that  representation  shall  be  admitted  among 
collaterals  in  the  same  manner  as  allowed  by 
law  in  reference  to  real  estate,  does  not  aflfect 
subdivision  3  of  section  2732,  under  the  ex- 
press provisions  of  which  the  widow  is  entitled 
to  the  whole  of  a  decedent's  personal  estate 
when  he  leaves  no  descendant,  parent,  brother, 
sister,  nephew,  or  niece. — In  re  Hardin's  Es- 
tate (Sup.)  978. 
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Under  Code  Cly.  Proc  S  2732,  subd.  12,  as 
amended  in  l&dS,  ^andnephews  and  grand- 
nieces  held  entitled  to  take  by  representation 
their  parents'  share  in  an  intestate's  estate. — 
In  re  Ebbets'  Estate  (Sur.)  544;  In  re  Had- 
ley's  Estate  (Sur.)  645. 

DESCRIPTION. 

Of  devisees  or  legatees  in  will,  see  "Wills,"  I  5. 
Of  property  conveyed,  see  "Deeds,"  (  1. 


See  "Wills.'' 


DEVISES. 


DIRECTING  VERDICT. 

In  ciyil  actions,  see  'Trial,"  §  8. 

DISABILITIES. 

Of  attorneys,  see  "Attorner  and  Client,"  {  1. 
Of  married  women,  see  "Husband  and  Wife," 
18. 

OISCHARGL 

From  indebtedness,  see  "Bankruptcy,"  f  2; 
"Compromise  and  Settlement." 

DISCOVERY. 

S    1«    Under  atatntory  proTisions. 

In  an  action  for  deceit  against  the  president 
of  a  corporation,  plaintiff  neld  entitled  to  an 
order  for  defendant's  examination  before  trial 
for  the  purpose  of  proving  overcapitalization 
and  that  dividends  paid  had  not  been  earned. — 
McDonald  v.  Morse  (Sup.)  176. 

The  examination  of  a  party  before  trial  is  dis- 
cretionary, and  not  a  matter  of  right;  the  ne- 
cessity for  such  examination  being  determined 
in  each  case  upon  its  own  peculiar  circumstan- 
ces.— ^Wagner  v.  Haight  &  Freese  Co.  (Sup.) 
323. 

In  an  action  against  a  stock  broker  to  re- 
cover money  deposited  as  margins,  plaintiff 
Jield  entitled  to  an  examination  before  trial. — 
Wagner  v.  Haight  &  Freese  Co.  (Sup.)  323. 

DISCRETION  OF  COURT. 

As  to  appointment  of  guardian,  see  "Guardian 

and  Ward,"  §  1. 
As  to  examination  before  trial,  see  "Discovery," 

S  1. 
Review  in  civil  actions,  see  "Appeal,"  f  7. 

DISMISSAL  AND  NONSUIT. 

Dismissal  of  action  against  carrier,  see  "Carri- 
ers," §  2. 

Dismissal  of  petition  of  intervention  in  fore- 
closure proceedings,  see  "Mortgages,"  |  4. 

Presumptions  on  appeal,  see  "Appeal*"  |  7« 


DISORDERLY  CONDUCT. 

Summary  trial,  see  "Criminal  Law,"  §  8. 

DISQUALIFICATION. 

Of  Judge,  see  "Jndges,"  i  2. 

DISSOLUTION. 

Of  partnership,  see  "Partnership,"  f  3. 

DISTRIBUTION. 

Of  estate  of  decedent,  see  "Descent  and  Distri- 
bution"; "Bxecutors  and  Administrators." 
16. 

DISTRICT  COURTS. 

See  "Courts,"  <  4. 

DIVORCE. 

Substitution  of  attorneys  in  action  for,  see  "At- 
torney and  Client,"  8  2. 

S   1.    Defeiises. 

The  term  "collusion,"  as  used  in  matrimonial 
actions,  is  an  agreement  between  a  husband 
and  wife  to  procure  a  judgment  dissolving  the 
marriage  contract,  which  judgment,  if  the  facts 
were  known,  the  court  would  not  grant. — 
Doeme  v.  Doeme  (Sup.)  215. 

I  8*     Jurisdiction,  proceediass,  amd  re- 
Uef. 

Facts  suflScient  to  entitle  defendant  to  a  post- 
ponement of  the  trial  of  an  action  for  divorce, 
and  to  entitle  her  to  the  opening  of  a  default 
judgment  entered  on  denial  of  such  postpone- 
ment.— ^Jewell  y.  Jewell  (Sup.)  166. 

Evidence  of  confessions  of  adultery  alleged 
.to  have  been  made  by  defendant  to  a  servant 
girl,  with  whom  defendant  charged  that  plain- 
tiff had  committed  adultery,  held  insufficient  to 
entitle  plaintiff  to  a  divorce  on  defendant's  de- 
fault.--Jewell  v.  Jewell  (Sup.)  166- 

Judgment  cannot  be  rendered  in  a  dlyoroe  sc- 
.tion  tried  at  Special  Term  without  a  decisioo 
having  been  made. — Boiler  ▼.  Boiler  (Sap.)  200. 

In  an  action  for  divorce^  plaintiff  held  not  en- 
titled to  an  interlocutory  jud^ent,  under  Code 
Civ.  Proc.  §  1225,  when  notice  of  his  applica- 
tion therefor  was  not  served  on  defendant,  and 
defendant  did  not  appear.  —  Boiler  ▼.  Boiler 
(Sup.)  200. 

Settlement  of  certain  actions  between  hus- 
band and  wife  with  reference  to  her  property, 
which  were  pending  at  the  time  a  divorce  was 
granted  her  for  her  husband's  adultery,  hrtd 
insuflScient  to  establish  that  the  divorce  was 
the  result  of  collusion. — Doeme  ▼.  Doeme  (Sup.) 
215. 

Defendant  held  bound  by  an  admission  in  fats 
answer  in  a  suit  for  divorce  that  plaintiff  was 
a  resident  of  New  York. — ^Doeme  y.  Doeme 
(Sup.)  215. 
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In  an  action  for  divorce,  evidence  held  to  show 
that  plaintiff  was  a  resident  of  New  York, 
where  the  action  was  brought,  within  Ck)de 
Civ.  Proc  §  1756.  subd.  4,  and  section  1768.— 
Doeme  y.  Doeme  (Sup.)  215. 

DOCKETS. 

Of  causes  for  trial,  see  "Trial)"  f  1. 

DOCUMENTS. 

As  evidence  in  civil  actions,  see  "Bvidence)" 
15. 

DOMICILL 

Affecting  jurisdiction   of   divorce   proceedings, 

see  "Divorce,"  $  2. 
Affecting  qualification  of  voter,  see  "Elections," 

§1. 
Of  parties  as  affecting  venue,  see  "Venue,"  f  1. 


DONATIONS. 


See  "Gifts.'» 


DOWER. 

See  "Curtesy." 

Election  between  dower  and  testamentary  pro- 
vision, see  "Wills,"  (  9. 

DUE  PROCESS  OF  LAW. 

See  "Constitutional  Law,"  §  8. 

DUPLICITY. 

In  indictment,  see  "Indictment  and  Informa- 
tion," 1 1. 

DURESS. 

As   defense   to   bill   or   note,   see   "Bills   and 
Notes,"  §  1. 

DYING  DECLARATIONS. 

See  "Homicide,"  {  1. 

EARNINGS. 

Of  wife,  see  "Husband  and  Wife,"  {  8. 

EASEMENTS. 

See  "Highways." 

EJECTION. 

Of  passenger,  see  "Carriers,"  I  8. 


EJECTMENT. 

Costs,  see  "Costs,"  §  8. 

S   1.    Biclit  of  Aotion  and  defenses* 

Where  a  telephone  company  was  a  trespasser 
in  the  erection  of  certain  poles  on  plamtilfs 
property  along  a  highway,  plaintiff  was  en- 
titled to  maintain  ejectment  therefor. — ^Little 
V.  American  Telephone  &  Telegraph  Co.  (Sup.) 
19o. 

ELECTION. 

Between  testamentary  provisions  and  other 
rights,  see  "Wills,"  §  9. 

ELECTIONS. 

By  city  council,  see  "Municipal  Corporations," 
8§  2,  3. 

Local  option  elections,  see  "Intoxicating  Liq- 
uors," $  1. 

Town  meetings,  see  "Towns,"  §  2. 

S   1.    QnalllloAtions  of  voters. 

Inmate  of  soldier's  home  held  a  person  in  an 
asylum,  under  Const,  art.  2,  §  3,  so  as  not  to 
affect  his  domicile.— In  re  Smith  (Sup.)  1006. 

S  2.     Oonat  of  Totea»  vetims,  and  can- 

TASS. 

Inspectors  of  election  of  village  having  but 
one  election  district  held  not  authorized,  by 
VUlage  Law.  Laws  1897,  p.  382,  c.  414,  §  56, 
to  disregard  any  vote,  or  to  consider  the  eligi- 
bility or  declare  election  of  a  candidate. — Peo- 
ple V.  Davis  (Sup.)  334. 

ELEVATORS. 

[,  see  "Landlord  and  Ten- 


Negligence  of  landlord, 
ant,^*  S  2. 


EMINENT  DOMAIN. 

Enactment  and  validity  of  statutes  in  general, 

see  "Statutes,"  §  1. 
Public    improvements    by    municipalities,    see 

"Municipal  Corporations,"  f  4. 

I   1.     Nature,  extent,  and  deloKAtion  of 
power. 

A  charter  provision  authorizing  village  trus- 
tees to  fix  the  boundaries  of  streets  held  not  to' 
empower  them  to  take  private  property  for  pub- 
lic use,  nor  to  widen  a  street  by  encroaching 
on  the  land  of  adjoining  owners.— Village  of 
Watkins  v.  Welch  Grape  Juice  Co.  (Sup.)  47. 

Transportation  Corporation  Law,  Laws  1890, 
p.  1152,  c.  566,  §  102,  held  to  empower  a  tele- 
phone company  to  condemn  the  right  to  place 
its  poles  and  wires  in  a  street  in  front  of  an 
abutting  owner. — New  Union  Telephone  Co.  v. 
Marsh  (Sup.)  79. 

A  telephone  company,  seeking  to  condemn 
the  right  to  erect  poles  and  lines  in  a  street  in 
front  of  an  owner's  property,  should  only  be 
permitted  to  acquire  an  easement  for  its  poles 
and  wires  in  the  street. — New  Union  Telephone 
Co.  y.  Marsh  (Sup.)  79. 
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I  2.     Oompenaatlon. 

Ad  ordinance  by  village  trustees  widening  a 
highway,  and  the  filing  of  a  map  showing  the 
location  thereof,  held  ineffectual  to  widen  the 
street  as  against  abutting  property  owners, 
without  compensation  for  tne  land  taken.— Vil- 
lage of  Watkins  y.  Welch  Qrape  Juice  Go. 
(Sup.)  47. 

Interest  on  award  for  property  condemned, 
when  title  is  vested  in  city  before  confirmation 
of  commissioners'  report,  cannot  be  charged  to 
owner.— In  re  City  of  New  York  (Sup.)  769. 

S   3.    Proceeding*  to  take  property  and 
aaaeaa  compensation. 

Under  CJode  Civ.  Froc  ff  3358,  8361,  a  mu- 
nicipality held  not  a  necessary  party  in  proceed- 
ings by  a  telephone  company  to  condemn  the 
right  to  erect  poles  and  wires  in  a  street. — 
New  Union  Telephone  Ck>.  y.  Marsh  (Sup.)  79. 

A  petition  by  a  telephone  company  to  con- 
demn land  in  a  street  for  its  poles  and  wires 
should  not  be  dismissed  because  it  sought  to  ac- 
quire the  fee  in  the  land. — New  Union  Tele- 
phone Co.  y.  Marsh  (Sup.)  79. 

A  petition  by  a  telephone  company  in  pro- 
ceedings to  condemn  land  in  a  street  for  its 
poles  and  wires  is  not  defective  for  failins  to 
allege  that  the  municipality  has  consented  to 
the  erection  of  the  poles  and  wires  at  the 
places  sought  for  the  location  of  the  poles  and 
wires. — New  Union  Telephone  Co.  v.  Marsh 
(Sup.)  79. 

Where  a  proceeding  to  acquire  land  for  street 
purposes  was  instituted  under  the  consolidation 
act  (Laws  1882,  p.  227,  c  410),  and  title  vested 
in  tne  city  wmle  that  act  was  in  force^  the 
owners  of  such  property  were  entitled  to  mter- 
est  until  payment  of  the  awards  under  section 
992  thereof,  as  amended  by  Laws  1893,  p.  1490, 
c.  660,  and  Laws  1895,  p.  806,  c.  449,  and  not 
under  Greater  New  York  Charter,  Laws  1897, 
p.  360,  c.  378,  S  1001.— In  re  Opening  of  Crom- 
well Ave.  (Sup.)  180. 

Proceeding  under  CJode  Civ.  Proc.  M  3357- 
3384,  to  condemn  land  held  in  severalty,  con- 
stitutes as  many  distinct  proceedings  as  there 
are  owners,  requiring  separate  judgment  and 
costs  as  a  matter  of  law. — Schenectady  Ry.  Co. 
V.  Lyon  (Sup.)  90a 

EMPLOYERS'  LIABILITY  INSUR 
ANCL 

See  "Insurance." 

EMPLOYES. 

See  "Master  and  Servant" 

ENTRY. 

Re-entry  by  landlord,  see  "Landlord  and  Ten- 
ant," S  4. 

ENTRY,  WRIT  OF. 

See  "Ejectment." 


EQUITABLE  CONVERSION. 

Se«  "Converrion." 

EQUITABLE  ESTOPPEL 

S«e  "Brtoppel." 

EQUITABLE  LIENS. 

See  "Llene." 

EQUITABLE  MORTGAGES. 

See  "Mortgages,"  i  1. 

EQUITY. 

Equitable  conversion,  see  "Conversion.** 
Equitable  estoppel,  see  "Estoppel,"  $  3. 
Equitable  liens,  see  "Liens." 
Equitable  mortgagee,  see  "Mortgages,"  i  1. 
Relief  against  void  assessments  for  public  Im- 
provements,   see    "Municipal    Corporations." 

Relief  for  expulsion  from  corporation,  see  "Coi^ 

porations,"  §  3. 
Relief  for  suspension  from  club,  see  ''Clubs." 

Particular  tubjecta  of  equUahle  Jurisdictton  ana 
equitable  remedies. 

See  "Fraudulent  Conveyances";  "Injunction": 
"Interpleader";  "Partition."  §  1;  "Quieting 
Title";  "Receivers**;  "Specific  Performance*': 

.   «*Trusts." 

ESTABLISHMENT. 

Of  bridges,  see  "Bridges,-  §  1. 

Of  highways,  see  "Highways,"  f  1. 

Of   railroads,   see    "Railroads,"   f   2;    "Street 

Railroads,"  f  1. 
Of  streets  bv  prescription,  see  "Municipal  Coi^ 

porations,"  f  6. 
Of  telegraphs  or  teleohoneSi  see   "Telegraphs 

and  Telephones,"  §  1. 
Of  will,  see  "Wills,"  §  4. 

ESTATES. 

Created  by  will,  see  "Wills,"  f  6L 

Particular  estates. 
See  "Curtesy";    "Life  Estates," 
Decedents'  estates,  see  "Descent  and  Distribu- 
tion";   "Executors  and  Administrators." 
Estates  for  years,  see  "Landlord  and  Tenant '^ 
Trusts,  see  ^Trusts,"  §  2. 

ESTOPPEL 

By  Judgment,  see  "Judgment,"  M  3-6. 

Of  adjoming  landowner  to  deny  intent  as  to  ex- 
cavations, see  "Adjoining  Landowners." 

Of  corporation  to  plead  ultra  vires,  see  **Cor- 
porations,"  f  4. 

To  allege  violation  of  covenant,  see  "Coft- 
nants,^'  i  1. 
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To  raise  constitutional  questions,  see  "Consti- 
tutional Law/'  S  1. 

S   1.    By  reeord. 

Where  plaintiff  in  an  action  for  partition  sets 
up  a  trust  deed  as  one  of  his  muniments  of  ti- 
tle, and  introduces  it  in  evidence,  he  cannot 
thereafter  be  heard  to  say  that  it  never  became 
operative. — Schreyer  v.  Schreyer  (Sup.)  508. 

I  S.     By  deed. 

A  recital  in  a  deed  that  the  grantors  therein 
are  each  possessed  of  a  certain  interest  estops 
the  grantors  and  their  privies  in  blood,  law,  and 
estate  from  asserting  otherwise.— Van  Winkle 
V.  Van  Winkle  (Sup.)  26. 

I  3.     Equitable  estoppel. 

Receipt  of  income  from  the  proceeds  of  prop- 
erty sold  by  an  executor  and  trustee  held  not 
to  estop  the  beneficiaries  from  afterwards  claim- 
ing the  property. — Schreyer  v.  Schreyer  (Sup.) 

EVIDENCE 

See  "Depositions**;   "Discovery";   "Witnesses." 

Harmless  error  in  rulings  as  to,  see  "Appeal," 
S  7. 

Presentation  in  lower  court  of  grounds  of  re- 
view, see  "Appeal,"  f  3. 

Review  of  discretion  of  lower  court  as  to  mo- 
tion to  strike,  see  "Appeal,"  §  7. 

Review  on  appeal,  see  "Appeal,"  §  7. 

Scope  and  extent  of  review  on  appeal,  see  "Ap- 
peal," S  7. 

Verdict  or  findings  contrary  to  evidence,  see 
•*Netv  Trial,"  §  1. 

Aa  to  particular  faot$  or  issues. 
See  "Gifts,"  f  1;  "Negligence,"  $  1;  "Trusts," 

Good  faith  of  purchaser  of  mortgages,  see 
"Mortgages,"  §  3. 

I^iabllities  of  sureties  on  bail  In  criminal  prose- 
cutions, see  "Bail,"  §  1. 

Negligence  of  employer,  see  "Master  and  Serv- 
ant,^' I  2. 

Property  conveyed,  see  "Deeds,"  }  1. 

Testamentary  capacity,  see  "Wills,"  f  1. 

Undue  influence  in  procuring  the  making  of 
will,  see  "Wills,"  f  3. 

In  actUms  by  or  ogoifut  particular  eUuteB  of 
parties. 

See  "Husband  and  Wife,"  §  5;  "Landlord  and 
Tenant,"  §  3;  "Master  and  Servant,"  ff  6, 
7;  "Partnership,"  §  2;  "Railroads,"  §  4. 

in  partAetUar  eMl  actUma  or  proceedings. 
See  "Attachment,"  I  1;  "Divorce,"  f  2;  "Libel 
and  Slander."  |  2 :  "Negligence?'  §  2;  "Quiet- 
ing Title,"  t  25  "Trespass,"  §  1. 

For  breach  of  warranty,  see  "Sales,"  {  5. 
Foreclosure,  see  "Mortgages,"  I  4. 
For  libel,  see  "Libel  and  Slander,"  §  2. 
For  personal  injuries,  see  "Master  and  Serv- 
ant," §  6. 
For  rent,  see  "Landlord  and  Tenant"  §  8. 
For  salvage  services,  see  "Salvage,"  §  2. 
On  bills  or  notes,  see  *'Bills  and  Notes,"  {  6. 
On  bonds,  see  "Bon^"  |  2L 


On  disputed  dalm  against  decedent's  estate,  see 
"Executors  and  Administrators,"  §  5. 

On  foreign  judgment,  see  "Judgment,"  {  6. 

On  insurance  policy,  see  "Insurance,"  §  7. 

Probate  proceedings,  see  "Wills,"  $  4. 

To  determine  conflicting  claims  to  proceeds  of 
pledge,  see  "Pledges.** 

In  ortmtnol  prosecutions. 
See  "False  Pretenses" ;  "Homicide,"  f  1. 
For  maintenance  of  lottery,  see  "Lotteries,"  f  1. 

I   1.    Jndieial  notloe. 

In  a  suit  to  restrain  the  exercise  of  ownership 
over  real  proper^,  the  court  will  take  judicial 
notice  of  the  colonial  and  earlier  laws  which 
bear  on  the  title  involved. — Townsend  v.  Trus- 
tees of  Freeholders  and  Oommonalty  of  Town 
of  Brookhaven  (Sup.)  962. 

S  2.     Presiuaptlons. 

Presumption  that  statutory  law  of  foreign 
state  is  similar  to  law  of  fonim  does  not  pre- 
vail.—Waters  y.  Spencer  (Sup.)  693. 

S   3.    ReleTaney,  mateiialltyv   and   oom- 
petenoy  In  ceneraL 

In  an  action  to  recover  the  valne  of  certain 
stock  alleged  to  have  been  turned  over  to  de- 
fendant's testator,  certain  book  entries  held  not 
admissible  aa  res  gests. — Linden  v.  Thieriot 
(Sup.)  273. 

Evidence  that  in  other  transactions  orders 
had  been  received  as  security,  instead  of  pay- 
ment, held  not  admissible  in  rebuttal  of  the 
defense  of  novation. — Held  v.  Caldwell-Eastou 
Co.  (Sup.)  954. 

I   4.    Hearsay. 

In  libel,  certain  testimony  in  support  of  de- 
fense of  justification  held  hearsay  and  incompe- 
tent.— Carpenter  v.  New  York  Evening  Jour- 
nal Pub.  Co.  (Sup.)  263. 

f   6.    Doomnentary  eTidence. 

In  an  action  to  recover  the  value  of  certain 
stock  alleged  to  have  been  turned  over  to  de- 
fendant's testator,  certain  book  entries  held  not 
admissible  as  declarations  against  interest. — 
Linden  y.  Thieriot  (Sup.)  273. 

The  books  of  a  bank  held  competent  in  an 
action  on  the  bond  of  its  cashier  for  embezzle- 
ment.— State  Bank  of  Pike  v.  Brown  (Sup.)  381. 

I   6«    Parol  or  eztrinsle  OTidenoe  alleot- 
ins  writincs. 

Contract  1^2<i  limited  in  Its  provisions  to  the 

rty  mentioned  and  its  assigns,  and  could  not 
extended  by  i)arol  to  embrace  a  company 
which  was  not  originally  a  party  to  it,  nor  an 
assignee  of  such  a  party.— -Thompson  v.  Erie 
R.  Co.  (Sup.)  92. 

Plaintiff  held  not  entitled  to  give  parol  evi- 
dence of  his  intention  not  to  consider  coal  in 
figuring  a  contract  price  for  the  doing  of  cer- 
tain excavation  under  a  contract  by  which  he 
agreed  to  furnish  the  "labor  and  tools"  and 
defendant  the  '^materials."  —  Camardella  v. 
Holmes    (Sup.)    616. 

S  7.     Opinion  oTideneo. 

In  an  action  for  injuries,  a  question  asked  of 
a  medical  exi>ert  held  objectionable,  as  calling 
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for   speculative   evidence. — ^Higgins   ▼.    United 
Traction  Co.  (Sup.)  76. 

In  libel,  certain  testimony  in  support  of  de- 
fense of  justification  held  mere  opinions,  and 
incompetent. — Carpenter  v.  New  York  Evening 
Journal  Pub.  Co.  (Sup.)  263. 

In  an  action  for  injuries,  it  is  proper  to  ad- 
mit evidence  of  competent  physicians  that  plain- 
.  tiff's  condition  at  the  trial  could  have  resulted 
from  the  accident. — Graham  v.  Joseph  H.  Bau- 
land  Co.  (Sup.)  595. 

In  an  action  for  injuries,  testimony  of  a  physi- 
cian that  plaintiff's  condition  was  not  "likely" 
to  improve  held  not  objectionable  as  indefinite. 
— Graham  v.  Joseph  H.  Bauland  Co.  (Sup.)  505. 

The  opinion  of  an  expert  witness  as  to  hand- 
writing IS  valuable  only  when  it  points  out  sat- 
isfactory reasons  for  the  witness*^  conclusion. — 
In  re  BurUs'  Will  (Sur.)  441. 

EXAMINATION. 

Of  adverse  party  before  trial,  see  "Discovery,*' 

§  1. 
Of  expert  witnesses,  see  "Evidence,"  f  7. 
Of  witnesses  in  general,  see  "Witnesses,"  f  8. 

EXCEPTIONS. 

Necessity  for  purpose  of  review,  see  "Appeal," 
8  3. 

EXCESSIVE  DAMAGES. 

See  "Damages,"  §  4. 

EXCISE. 

Regulation  of  traffic  in  intoxicating  liquors,  see 
"Intoxicating  Liquors." 

EXECUTION. 

See  "Attachment";  "Garnishment";  "Judicial 
Sales." 

Exemptions,  see  "Exemptions." 

Of  designation  of  person  on  whom  to  serve  pro- 
cess, see  "Absentees." 

I   1.    Supplementary  prooeedinsa* 

Under  Code  Civ.  Proc.  §  1301,  as  amended  by 
r^ws  1903,  p.  1071,  c.  461,  authorizing  execu- 
tion against  the  wages  of  debtors  and  action 
against  employers  for  refusal  to  pay  on  presen- 
tation of  such  execution  held,  that  complaint 
must  allege  that  there  is  no  unsatisfied  execu- 
tion outstanding. — Rosenstock  y.  City  of  New 
York  (Sup.)  948. 

EXECUTORS  AND  ADMINISTRATORS. 

See  "Descent  and  Distribution" ;  "Wills." 
Conclusiveness    of    judgment    discharging,    see 

"Judgment,"  $  4. 
Courts  of  probate,  see  "Courts,"  f  3. 
Effect  of  error  as    to   form   of   action    by   or 

against,  see  "Action,"  f  1. 


Equitable  conversion  of  proceeds  of  sales  by, 
see  "Conversion." 

Interest  of  witness  in  proceeding  to  establisii 
claim  against  decedent's  estate,  see  "^Wit- 
nesses." §  4. 

Limitation  of  action  for  acooonting,  see  "Limi- 
tation of  Actions,"  f  1. 

Partition  of  property  devised,  see  ^Partftioo,** 

Subrogation  of  administrator  to  rights  of  heir 
on  payment  of  transfer  taxes,  see  "Taxation," 
§  5. 

Testamentary  trustees,  see  "Trusts." 

Testimony  as  to  transactions  with  dec^edenta, 
see  "Witnesses,"  §  2. 

Trial  of  preferred  causes  against,  see  '^^rial," 


I   1.    Appointment,      qnallllomtioa, 
tenure. 

Authority  of  a  surrogate,  under  Code  Civ. 
Proc.  S  2670,  to  issue  letters  of  temporary  ad- 
ministration, held  to  be  exercised  onlv  where 
some  proceeding  for  probate  of  a  will  or  for 
issue  of  letters  of  administration  in  chief  is 
pending  in  his  county. — In  re  Hill  (Sur.)  55Q. 

S  S.    Assets,  appraisal,  and  InYentory. 

Under  Code  Civ.  Proc.  |  2714,  an  executor  is 
chargeable  with  any  debt  which  the  testator 
has  against  him,  and  is  liable  for  the  same  as 
so  much  money  in  his  hands  at  the  time. — In  rp 
David's  Estate  (Sur.)  927. 

S   3.    OoUeetion  and  manasememt  of  es- 
tate. 

Land  ^ven  by  testator  to  his  widow  during 
his  lifetime  is  the  primary  fund  for  the  pay- 
ment of  a  mortgage  given  by  testator  on  such 
land. — Hetssel  v.  Easterly  (Sup.)  154. 

It  is  the  duty  of  executors  to  pay  off  a  mort- 
gage, when  the  propertv  is  worth  much  more 
than  the  amount  of  the  mortage  and  fore- 
closure is  threatened. — Hetsel  v.  Easterly  (Sup.) 
154. 

Where  executors  are  directed  to  pay  mort- 
gages, and  are  provided  with  funds  so  to  do. 
their  act  in  so  aoing  cannot  operate  otherwise 
than  as  a  discharge  of  the  mortgages. — Hetzel 
V.  Easterly  (Sup.)  154. 

The  fact  that  funds  appropriated  by  testator 
to  pasrment  of  mortgage  indebtedness  were  also 
applicable  to  the  payment  of  other  debts  of  tes- 
tator held  not  to  affect  the  du^  of  the  executor 
to  discharge  the  mortgages. — Hetzel  ▼.  Basterlv 
(Sup.)  154. 

An  executor  held  liable  for  a  loss  sustained 
by  the  defalcation  of  his  coexecutor. — In  re 
Dougherty's  Estate  (Sur.)  549. 

Executor  held  to  have  properly  allowed  a  co- 
executor  to  collect  and  pay  out  income  of  trust 
fund. — In  re  Dougherty^s  Estate  (Sur.)  549. 

On  the  accounting  of  an  executor,  in  iprtiicfa 
he  was  held  liable  for  a  portion  of  the  estate 
embezsled  by  his  coexecutor,  held  that  he  was 
entitled  to  commissions,  the  cost  of  preparing 
the  account,  and  to  have  costs  paid  from  the 
estate. — In  re  Dougherty's  Estate  (Sur.)  549. 

Executor  held  chargeable  with  Interest  only 
from  the  time  the  defalcation  of  his  coexecutor 


Digitized  by  V^OOQIC 


INDBX. 


1145 


was    discovered. — In    re    Dougherty's    Estate 
<Sur.)  549. 

Under  Code  Civ,  Proc.  §  2555,  where  a  decree 
has  charged  the  executor  with  a  debt  due  the 
estate,  his  failure  to  comply  with  the  decree 
is  punishable  with  fine  and  imprlsonoaent — In 
re  David's  Estate  (Sur.)  927. 

I  4.    Allowances  to  surriTlnK  wife,  hus- 
band, or  oliildren. 

Where  the  husband  waives  his  right  to  have 
exempt  property  set  apart  to  him  from  the  es- 
tate of  nis  deceased  wife  by  refusing  tender 
thereof  from  her  executor,  his  executrix  is 
barred  from  making  a  claim  to  have  such  prop- 
erty set  apart. — ^In  re  Campbell's  Estate  (Sup.) 
569. 

I  5.    Allowance  and  payment  of  olalms. 

Evidence  held  insufficient  to  establish  a  claim 
for  medicines  furnished  against  testator's  es- 
tate.— In  re  Steenwerth  (Sup.)  654. 

The  refusal  to  permit  a  witness  for  claimant 
against  decedent's  estate  to  answer  a  question 
on  cross-examination  held  prejudicial  error, 
within  CJode  Civ.  Proc.  S  2.>45. — In  re  Steen- 
werth (Sup.)  654. 

Where  claimant  resided  with  testatrix  as  a 
member  of  the  family,  rendering  certain  serv- 
ices, the  presumption  that  the  services  were 
gratuitous  may  be  overcome  by  statements  of 
testatrix  that  she  intended  to  pay  for  them,  pro- 
viding such  statements  are  numerous,  clearly 
established,  and  made  in  part  in  the  presence 
of  the  claimant. — In  re  Dailey's  Estate  (Sur.) 
538. 

Presumption  that  services  which  were  rendered 
by  a  member  of  the  family  for  the  head  thereof 
were  gratuitous  held  rebuttable,  so  as  to  en- 
title the  person  rendering  the  services  to  recov- 
er their  reasonable  value  from  the  estate  of  the 
deceased  head  of  the  family. — In  re  Dailey's 
Estate  (Sur.)  538. 

Where  services  were  rendered  to  testatrix  by 
claimant,  while  the  latter  was  residing  with  the 
former  and  occupied  toward  her  the  relation  of 
child  to  parent,  it  will  be  presumed  that  the 
services  were  rendered  gratuitously. — In  re 
Dailey's  Estate  (Sur.)  538. 

I  6.     Distrilmtlon  of  estate. 

Consul  general  of  Italy  held  to  have  a  right 
to  receive  from  public  administrator  in  New 
York  a  balance  payable  to  decedent's  next  of 
kin,  a  resident  of  Italy. — In  re  Davenport 
(Sur.)  537;    In  re  Florentine's  Estate,  Id. 

S   7.    Sales  and  oonToyanoes  under  order 
of  oonrt. 

On  application  for  sale  of  decedent's  real  es- 
tate to  pay  debts,  Surrogate  Court  cau  appoint 
•eferee  to  take  testimony  and  report,  under 
Jode  Civ.  Proc.  §  2546.— In  re  Walker's  Es- 
ate  (Sur.)  459. 

f  8.     AotiOBS. 
In  an  action  against  an  executor  on  a  con- 
ract  alleged  to  have  been  made  by  testator,  evi- 
lence  held  to  justify  submission  of  the  issues.^ 
:.inden  v.  Thieriot  (Sup.)  273. 


An  allegation  that  defendant's  testator  receiv- 
ed certain  shares  of  stock  as  a  bailee  to  sell 
held  not  fatally  variant  from  evidence  that  de- 
fendant purchased  the  stock. — Linden  v.  Thier- 
iot (Sup.)  273. 

Under  Code  Civ.  Proc.  S§  1538,  2749,  2750, 
2797,  2798,  held  that,  under  drcumstauces  enu- 
merated, there  was  no  authority  for  ordering 
payment  to  the  Surrogate  Court  of  the  proceeds 
of  a  sale  in  an  action  for  partition  of  decedent's 
real  estate  there  to  be  applied  to  payment  of  a 
judgment  against  the  estate. — ^Early  v.  Korn 
(Sup.)  392. 

Person,  suing  as  administratrix,  whose  lack 
of  capacity  as  such  is  determined,  held  person- 
allv  liable  for  the  costs. — ^Baldwin  v.  Rice  (Sup.) 

S  9.     Aooonntinc  and  settlement. 

Executors,  after  discharge  under  decree  of 
Surrogate,  held  not  required  to  account  further 
in  an  executorial  capacity  as  to  trust  declared 
by  testator.— Rosen  v.  Ward  (Sup.)  14& 

Decree  of  Surrogate,  purporting  to  approve 
acts  of  executor  in  purchasing  and  assigning 
mortgage  against  the  estate,  relative  to  which 
there  was  no  reference  in  the  original  citation, 
held  not  binding  on  nonappearing  defendants. — 
Hetzel  V.  Easterly  (Sup.)  154. 

On  an  accounting  of  the  executor  of  con- 
testant's mother,  involving  an  accounting  of  her 
acts  as  administratrix  of  contestant's  father, 
contestant  held  entitled  to  object  to  an  allow- 
ance for  the  payment  of  her  father's  debts  of 
honor.— In  re  Hull  (Sup.)  939. 

Where  an  executor  was  required  to  account 
for  the  acts  of  his  decedent  as  administratrix 
of  her  husband,  he  was  entitled  to  credit  for 
payments  made  to  contestant,  claimine  as  heir 
of  such  husband.— In  re  Hull  (Sup.)  939. 

The  surrogate's  court  has  jurisdiction  on  the 
final  accounting  of  an  executor,  under  Code  Civ. 
Proc.  §  2606,  of  a  claim  made  against  the  testa- 
trix as  administratrix  of  a  third  person. — In  re 
Hull  (Sup.)  989. 

An  allowance  of  commissions  to  an  executor 
on  the  transfer  of  real  estate  to  an  heir  was  er- 
roneous.—In  re  Hull  (Sup.)  939. 

§  10.  Foreign  and  ancillary  administra- 
tion. 

Under  Code  Civ.  Proc.  §§  2698,  2699,  2701, 
ancillary  letters  of  administration  held  not  prop- 
erly granted  to  a  nonresident  creditor  of  a  sol- 
vent estate.— In  re  Gennert's  Estate  (Sup.)  87. 

Under  Code  Civ.  Proc.  §  2695,  and  article  7, 
c.  18,  tit.  3,  relating  to  ancillary  letters,  the 
Surrogate's  Court  has  jurisdiction  to  issue  such 
letters  only  upon  petition  of  the  person  to  whom 
such  letters  have  been  issued  in  another  state, 
or  on  petition  of  a  creditor  residing  in  this 
state.— In  re  Gennert's  Estate  (Sup.)  37. 

In  an  action  by  an  ancillary  administrator,  de- 
fendant held  entitled  to  question  the  validity 
of  his  appointment. — Baldwin  v.  Rice  (Sup.) 
738. 

Code  Civ.  Proc.  {  2697,  reviewed,  and  person 
entitled  to  be  appointed  ancillary  administra- 
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tor  on  filing  of  record  probate  of  foreign  will 
defined.--Baldwln  y.  Rice  (Sup.)  738. 

Under  Code  Civ.  Proc.  S  2695,  a  surrogate,  on 
filing  record  of  probate  of  will  in  foreign  state, 
can  Imoe  only  ancillary  letters  testamentary. — 
Baldwin  ▼.  Rice  (Sap.)  73a 

EXEMPTIONS. 

From  taxation,  see  'Taxation,"  f  1« 

I   1«    Nature  and  extent. 

Amendment  to  Code  Civ.  Proc.  $  1391,  taking 
effect  September  1,  1903,  authorizing  judgment 
creditors  to  reach  debtor's  wages,  held  to  ap* 
ply  to  a  judgment  recovered  before  such  date. 
—Meyer  v.  Halberstadt  (Sup.)  1019. 

EXONERATION. 

Of  bail,  see  "Bail,"  §  1. 

EXPERT  TESTIMONY. 

In  ciTil  actions,  see  "Bvidence,*^  f  7. 

EXPLOSIVES. 

Assignment  of  mortgage  by,  see  "Mortgages," 

EXPULSION. 

Of  members  of  corporations,  see  "Corporations," 

sa 

FALSE  IMPRISONMENT. 

See  ''Malicious  Prosecution." 

FALSE  PRETENSES. 

Examination  of  witnesses,  see  "Witnesses,"  {  8. 

In  a  prosecution  for  obtaining  money  by  false 
pretenses,  certain  testimony  as  to  similar  trans- 
actions held  properly  admitted. — People  v.  Nob- 
lett  (Sup.)  181. 

FEDERAL  COURTS. 

See  "(Courts,"  §  4. 

Conclusiveness  in  state  court  of  Judgment  in 
federal  court,  see  "Judgment,"  I  5. 

FEES. 

Of  attorney,  see  "Attorney  and  Client,"  §  2. 
Of  referee  making  sale,  see  ''Judicial  Sales." 
Of  sheriffs,  see  "Sheriffs  and  Constables,"  f  2. 

FELLOW  SERVANTS. 

See  "Master  and  Servant,"  {{  4,  Q. 


FENCES. 


Liability  of  railroad   company   for   failure  t» 
erect,  see  "Railroads,"  f  4. 

FICTITIOUS  BAIL 

Furnishing,  as  constituting  contempt,  see  "Cos- 
tempt,"!  1. 

FILING. 

Chattel  mortgages,  see  "Chattel  Mortgages,"  1 1. 

FIRE  INSURANCE. 

See  "Insurance." 

FIRES. 

Negligence  in  use  of,  see  "Negligence,**  f  L 

HSH. 

The  stocking  of  private  waters  with  fish  t: 
the  state,  which  prevents  the  owner  of  the  las^J 
embracing  the  waters  from  shutting  them  off  &> 
a  private  park,  under  Laws  1900»  c.  20.  |  2i>*. 
creates  a  charge  on  the  land  which  runs  wi" 
the  laud,  and  cannot  be  extended  to  other  l&c-i^ 
by  reason  of  the  fact  that  such  other  lands  ar 
owned  by  the  grantee  of  the  waters  stocke: 
with  fish.— Rockefeller  v.  Lamora  (Sup.)  L 

FIXTURES. 

Oas  fixtures  held  not  fixtures  as  between  mcr- 
gagee  and  mortgagor. — Condi t  v.  Goodwin  <Si:: 

827. 

Mortgagee  held  to  have  no  Hen  on  ste&n 
heating  plant  conditionally  sold. — Gondii  r 
Goodwin  (Sup.)  827. 

FOOD. 

Laws  1902,  p.  59,  c.  30,  H  70e,  70f,  relatis: 
to  the  shipment  of  carcasses  of  calves  in  ±- 
state,  construed. — People  v.  Bishopp  (Sup.)  T't* 

Agricultural  Law,  Laws  1893,  p.  663.  e.  3o> 
§  27,  as  amended  by  Laws  1900,  p.  1245.  c.  5SJ. 
prohibiting  sale  of  **renoTated  butter"  imV- 
so  labeled,  held  not  violated. — ^People  v.  Mi<^ 
(Sup.)  1004. 

FORBEARANCE. 

To  make  claim,  as  consideration  of  coocn^- 
see  **Ck)ntracts,"  f  1. 


FORECLOSURL 

Of  lien,  see  "Mechanics'  Liens,"  f 
Of  mortgage,  see  "Mortgages,**  § 


4. 
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FOREIGN  ADMINISTRATION. 

See  "BxecotOTfl  and  Administratora/'  {  10. 

FOREIGN  CORPORATIONS. 

See  "Gorporations,"  {  a 

Inauranoe  companies,  see  "Inanrance,"  §  1« 

FOREIGN  JUDGMENTS. 

Sm  "JadgmAnt,"  »  5,8. 

FORFEITURES. 

Of  insurance,  see  "Insurance,"  f  4. 

FORGERY. 

Lii  ability  for  costs  in  action  against  bank  for 
having  paid  forged  check,  see  "Bills  and 
Notes,"  I  8. 

FORMER  ADJUDICATION. 

See  "Judgment,**  U  8-6. 

FORMS  OF  ACTION. 

See  "Action,"  f  1;  "Bjectmenr;  "Trespass," 

FORNICATION. 

See  *Tro8titution." 

FRANCHISES. 

Of    telephone   company,   see    "Telegraphs   and 

Telephones,"  §  1. 
Taxation  of,  see  "Taxation,"  S  1. 

FRAUD. 

See   "False   Pretenses";   "Fraudulent  Gonyey- 

ances." 
Conspiracy  to  defraud,  see  "Conspiracy." 
Discovery  in  action  for,  see  "Discovery,"  I  1. 
Oround  for  attachment,  see  "Attachment,"  f  1. 
In  contracts,  see  "Ck>n tracts,"  |  4. 
In  mortgages,  see  "Mortgages,"  f  8. 
In  sale  of  corporate  stock,  see  "Corporations," 


9  2. 
Of 


corporations,  see  "Corporatious,"  i  4. 

I    1.    Deeevtion  oonstitntiiiK  fvand    and 
llabiUty  tkeref or. 

Cause  of  action  for  fraud  held  to  be  establish- 
ed.— Blumenfield  v.  Stine  (Sup.)  85. 

f    S.    Aetioiia. 

Separate  answer  and  defense,  in  action  for 
damages  for  false  representations,  held  insuffi- 
cient.— ^Blumenfield  ▼.  Stine  (Sup.)  86. 

In  an  action  for  false  representations,  indu- 
cing a  conditional  sale,  wnether  such  repre- 
sentations were  in  fact  made  held  a  question  for 
the  Jury. — Nichols  ▼.  Coleman  (Sup.)  234. 


In  an  action  for  fraudulent  representations 
that  a  buyer  was  the  owner  of  a  business,  which 
he  had  sold  at  the  time  of  the  purchase  in 
question,  certain  questions  asked  of  a  witnesa 
held  not,  under  instructions  as  to  explanation 
of  previous  sale  of  the  business,  erroneous.—^ 
Nichols  V.  C!oleman  (Sup.)  234. 

FRAUDS,  STATUTE  OF. 

i   1.    Promises  to  answer  for  debt,  de» 
fault,  or  misoarrlase  of  another. 

A  parol  promise  bj  a  married  woman  to  pay 
for  board  and  lodging  furnished  her  under  a 
contract  with  her  husband  is  void  under  the 
statute  of  frauds. — Ruhl  v.  Heintze  (Sup.)  1031. 

{   2.    Bequiaites  and  sni&oienoy  of  writ- 
ing. 

A  memorandum  of  a  guaranty  of  payment 
held  sufficient  to  satisfy  the  statute  of  frauds. — 
Helios-Upton  Co.  v.  Thomas  (Sup.)  222. 

A  sealed  undertaking  on  appeal,  which  was 
ineffectual  as  a  statutory  undertaking,  was  not 
void  as  to  the  sureties  under  the  statute  of 
frauds,  on  the  ground  that  the  consideration  was 
not  expressed  therein.— Gein  v.  Little  (Sup.) 
488. 

The  statute  of  frauds  does  not  make  it  neces- 
sary that  an  undertaking  on  appeal  to  the  Court 
of  Appeals  shall  state  the  consideration  for  the 
sureties*  obligation,  in  order  to  entitle  the 
obligee  to  maintain  an  action. — Gein  v.  Little 
(Sup.)  488. 

FRAUDULENT  CONVEYANCES. 

By  bankrupt,  see  "Bankruptcy,**  f  1. 
Conspiracy  to  defraud,  see  "Conspiracy.** 

S   1.    Transfers  and  transaetlons  inTalid.^ 

Facts  held  to  authorize  a  finding  that  a  con- 
vevance  of  nroperty  on  which  a  building  was 
being  erecten  was  fraudulent,  and  did  not  af- 
fect the  mechanics*  liens. — Qilmour  t.  Golcord 
(Sup.)  689. 


See  "Fish.** 


GAME. 
GAMING. 


See  "Lotteries.** 

Jurisdiction  of  prosecution  for,  sea  ''Orlmlnal' 

Law,"  f  2. 
Privilege  of  witness,  see  "Witnesses,"  §  8. 
Restraining  keeping  of  police  on  premises  on 

suspicion   that  gambling  is  carried   on,  see 

"Injunction,**  f  I. 

GARNISHMENT. 

See  "Attachment**;  "Execution.** 

I   1.    Persona    and    property    anbjeet  to- 
aamlshinent* 

Code  Civ.  Proc.  §  1391,  as  amended  by  Laws- 
1908,  p.  1071,  c.  461,  relating  to  levy  of  execu- 
tion in  order  to  reach  salary  of  debtor,  held  not 
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to  apply  to  municipal  corporationB. — Bmea  r. 
Fowler  (City  Ot  N.  Y.)  685. 

GIFTS. 

Transfer  taxes,  see  "Taxation,**  S  5. 

I   1«    Inter  tItos. 

Evidence  held  insufficient  to  show  a  gift  of  a 
savings  bank  deposit. — Kelly  v.  Home  Sav. 
Bank  (Sup.)  776. 

Evidence  held  not  to  show  gift  of  savings  bank 
deposit  to  niece. — Hallenbeck  t«  Hallenbeck 
(Sup.)  780. 

GOOD  FAITH. 

Of  purchaser  of  land,  see  "Vendor  and  Pur- 
chaser," $  2. 
Of   purchaser  of  mortgage,   see  ^'Mortgages," 

GRAND  JURY. 

'See  "Indictment  and  Information." 

GUARANTY. 

«ee  "Indemnity." 

By  partnership,  see  "Partnership,**  S  2. 

Operation  of  statute  of  frauds,  see  "Frauds, 

Statute  of,"  S  2. 
Requirements  of  statute  of  frauds,  see  "Frauds, 

Statute  of,"  §  1. 

i    1.    Requisites  and  validity. 

A  written  contract  of  guaranty  of  pavment  of 
purchase  price,  made  after  delivery  of  articles 
-sold,  held  to  have  a  consideration,  havins  pre- 
viously been  orally  agreed  on. — Helios-Upton 
•Co.  y.  Thomas  (Sup.)  222. 

i  2.    Oonstmotion  and  operation. 

A  contract  of  guaranty  of  payment  construed 
as  to  the  condition  that  the  batteries  sold  should 
be  in  good  operative  condition  at  a  certain  time 
after  shipment — Helios-Upton  Co.  r.  Thomas 
(Sup.)  222. 

Pleading  and  proof  as  to  condition  of  things 
■sold  in  an  action  on  a  guaranty  held  not  to 
present  a  variance. — Helios-Upton  Co.  v.  Thom- 
4is  (Sup.)  222. 

Guaranty  of  payment  of  price  of  castings  to 
be  delivered  construed. — McAfee  v.  Wyckoff 
<Sup.)  996. 

Contract  for  purchase  of  castings  construed, 
and  rights  of  vendee  to  inspection  before  pay- 
ment determined. — McAfee  t.  Wyckoff  (Sup.) 
996. 


GUARDIAN  AND  WARD. 


and 


§    1.    Appointment,     qnalilloation, 
tennro  of  nardian. 

Appointment  of  the  sister  of  a  minor  as 
guardian  of  his  person,  and  a  trust  company  as 
guardian  of  his  estate,  held  a  proper  exercise  of 
the  Surrogate's  discretion. — In  re  Buckler  (Sup.) 
20Q, 


S  2.    Onatody  and  oare  of  «rard's  ponon 
and  estate. 

A  special  guardian  for  infants  hOd  to  be 
charged  with  the  interest  the  money  would 
have  earned  had  it  deposited  it  as  directed.~Iii 
re  Smith  (Sup.)  639. 

A  special  guardian  for  infants  held  not  en- 
titled to  cremt  for  money  expended  in  impror. 
ing  their  real  estate. — In  re  Smith  (Bap.)  639. 

HABEAS  CORPUS. 


I  1«     Jnrisdietion, 
Uef. 

On  a  writ  of  habeas  corpus  on  a  oommitmenc 
in  the  nature  of  a  final  jnd^ent,  the  only  qne«' 
tion  is  whether  the  magistrate  had  jurisdic- 
tion of  the  offense,  of  the  person  and  to  pro- 
nounce the  judgment  rendered. — ^People  t.  War- 
den of  City  Prison  (Sup.)  830. 

On  habeas  corpus  on  commitmoit  In  the  ua- 
ture  of  a  final  jud^ent,  the  evidence  on  the 
trial  cannot  be  reviewed,  nor  the  errors  com- 
mitted corrected. — ^People  y.  Warden  of  Gcj 
Prison  (Sup.)  890. 

HARMLESS  ERROR. 

In  civil  actions,  see  "Appeal,"  i  7. 

HEALTH. 

See  "Food." 

S   1«    Regnlations  and  oifensea. 

A  town  board  of  health  cannot;  under  Law 
1893,  pp.  1502,  1606,  c.  061,  §§  21,  %  take 
any  action  concerning  a  nuisance,  unless  it  ap- 
pears there  is  one  to  be  suppressed. — ^Towb  of 
Fayette  y.  Greenleaf  (Oo.  OL)  1093. 

Owner  of  premises  cannot  be  fined  by  ts^c 
board  of  health  for  creating  a  nuisance,  exe^< 
after  notice  and  inspection  of  the  premises.  a« 
provided  by  Laws  1^,  pp.  1502,  1506,  c.  66L 
is  21,  25.— Town  of  Fayette  ▼.  Greenleaf  (a. 
Ot)  1003. 

HEARING. 

In  probate  proceedings,  see  "Wills,"  f  4. 

HEARSAY  EVIDENCE. 

In  civil  actions,  see  "Bvidence,"  i  i. 

HEIRS. 

See  "Descent  and  Distribution." 

HIGHWAYS. 

See  "Bridges";    "Municipal  Corporations,"  H 

6,7. 
Accidents  at  railroad  crossings,  see  "Baiiroads," 

S  4. 
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(  1.    Establishmenty  alteration,  and  dis« 
continnanoe. 

Tinder  Highway  Law,  Laws  1890,  p.  1193, 
c.  568,  §§  82-84,  it  is  the  duty  of  the  county 
court  to,  appoint  commissioners  to  determine 
upon  the  nselessness  of  highways  proposed  to 
be  discontinued,  when  petitioned  therefor  in 
good  faith. — In  re  McFadden  (Sup.)  104. 

Application  under  Highway  Law.  Laws  1890, 
p.  1193,  c.  568,  S.83,  for  discontinuance  of  a 
highway,  held  to  sufficiently  appear  to  have 
lioen  made  in  good  faith,  so  that  a  commis- 
sion to  determine  the  questions  presented  should 
have  been  granted. — In  re  McFadden  (Sup.) 
104. 

Under  Highway  Law,  Laws  1890,  p.  1198,  C5. 
008,  9§  82,  88,  an  application  may  be  made  to 
discontinue  a  highway,  though  it  has  never 
been  opened  or  worked. — In  re  McFadden 
(Sup.)  104. 

Country  roads  under  the  colonial  laws  de- 
fined.— ^Townsend  T.  Trustees  of  Freeholders 
nnd  Commonalty  of  Town  of  Brookhaven  (Sup.) 

1)82. 

Failure  of  commissioners  appointed  hj  Coun- 
ty Court  to  locate  a  highway  to  give  the  town 
highway  commissioner  personal  notice,  under 
Highway  Law,  Laws  1890,  p.  1193,  c.  568.  S  85, 
held  not  to  invalidate  the  proceedings,  where 
the  notices  are  duly  posted. — In  re  David  (Co. 
Ct.)  812. 

Where  commissioners  appointed  under  High- 
way Law,  Laws  1890,  p.  1193,  c.  5^,  §  84,  to 
lay  out  a  highway  failed  to  take  the  oath  re- 
quired by  such  section,  the  proceedings  are 
void.— In  re  David  (Co.  Ct)  8l2. 

Highway  Law.  Laws  1890,  p.  1193,  c.  568,  §  84, 
requiring  commissioners  appointed  to  lay  out  a 
highway  to  take  the  oath  nrescrlbed  bv  (Ik>nst 
art.  13,  §  1,  to  support  the  state  and  federal 
(Constitutions,  is  mandatory. — In  re  David  (Co. 
Ct)  812. 

I  2.     Oonstnietion,     improTeBtent*     and 
repair. 

Where  a  proposed  highway  is  not  laid  out,  an 
owner  obtaining  damages  under  Highway  Law, 
Laws  1890,  p.  1195,  c.  568,  §  92.  cannot  recover 
costs  incurred. — In  re  David  (Co.  Ct)  812. 

S  3.     BeKalation  and  nse  for  travel. 

An  action  for  injury  to  the  bridges  and  high- 
ways of  a  town  is  properly  brought  in  the  name 
of  the  town. — Town  of  Southeast  r.  City  of 
New  York  (Sup.)  680. 


See  ••Sunday." 


HOLIDAYS. 


HOMICIDE 


Conviction  of  assault  under  indictment  for 
homicide,  see  "Indictment  and  Information," 
5  8. 

S   1.    E-ridenee. 

Dying  declarations  held  not  admissible  in  a 
prosecution  for  homicide,  to  prove  the  crime  of 
assault. — ^People  v.  Schiavi  (Sup.)  564. 


HORNELLSVILLE. 

Justice's  court,  see  "Justices  of  the  Peace." 

HORSE  SHOEING. 

See  "Licenses,"  {  1. 

HOSPITALS. 

Liability  for  injuries  to  charity  patient,  see 
"Charities,"  f   1. 

.       HUSBAND  AND  WIFE. 

See  "Curtesy";  "Divorce";  "Marriage." 

Conclusiveness  in  action  by  husband  of  judg- 
ment in  action  by  wife  for  personal  injuries, 
see  "Judgment,"  §  4. 

Conveyances  by  bankrupt  to  husband  or  wife, 
see  "Bankruptcy,"  §  j. 

Operation  of  statute  of  frauds  on  contract  of 
married  woman,  see  "Brands,  Statute  of," 
§  1* 

Rights  of  survivor,  see  "Descent  and  Distribu- 
tion"; "Executors  and  Administrators,"  §  4. 

S  1.  Mntnal  righU,  duties,  and  liabUl- 
ties. 

Bvidence  held  sufficient  to  charge  a  wife,  as 
an  undisclosed  principal,  for  value  of  material.- 
furnished  for  a  house  built  on  a  lot  owned  by 
the  wife.— Whipple  v.  Webb  (Sup.)  900. 

The  liability  of  a  husband  for  the  support  of 
his  family  held  not  changed  by  the  legislation 
relating  to  married  women. — Kuhl  v.  Heintze 
(Sup.)  1031. 

I  2*  Conveyanoes,  oontraots,  and  other 
transactions  between  hnsband 
and  wife. 

A  deed  to  a  wife  held  to  vest  the  legal  title  to 
the  property  in  her,  as  against  her  husband, 
and  to  entitle  her  to  a  decree  canceling  previ- 
ous deeds  by  the  grantor  to  her  husband,  which 
were  not  intended  to  be  effective.— Ball  v. 
Ball  (Sup.)  1046. 

§  3.  Disabilities  and  priTileces  of  cot- 
ertnre. 

A  promise  by  a  married  woman  to  pay  for 
board  and  lodging  furnished  her  under  con- 
tract with  her  husband  is  without  considera- 
tion.—Ruhl  V.  Heintze  (Sup.)  1031. 

§  4.     Wife's  separate  estate. 

A  wife  held  not  liable  for  goods  purchased  by 
her  husband  as  the  head  of  a  family,  where 
there  was  no  evidence  that  he  acted  as  her 
agent  to  purchase  the  same. — Dillon  v.  Mandel- 
baum  (Sup.)  046. 

S   6.    Actions. 

On  the  issue  whether  a  married  woman  was 
liable  for  board  and  lodging  furnished  her, 
evidence  held  to  fail  to  show  that  she  made  an 
express  agreement  to  pay  therefor,  relieving 
her  froita  any  liability. — Ruhl  v.  Heintze  (Sup.) 
1081. 

A  contract  for  board  and  lodging  made  by  a 
married  woman  held  to  presumptively  create  a 
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liabiiity  against  the  husband. — ^Ruhl  y.  Heintze 
(Sap.)  1031. 

A  husband  may,  independently  of  statutes, 
waive  his  right  to  his  wife's  earnings,  so  aa  to 
entitle  her  to  recover  them  in  her  own  name.-— 
In  re  Dailey's  Estate  (Sur.)  538. 


ICE. 

See  "Waters  and  Water  Courses," 


§  2. 


Of 


IMPEACHMENT. 

witness,  see  "Witnesses,"  {  4. 


IMPLIED  CONTRACTS. 

See  "Work  and  Labor." 

IMPRISONMENT. 

See  "Arrest";  "Bail." 

Habeas  corpus,  see  "Habeas  Corpus.** 

IMPROVEMENTS. 

Liens,  see  "Mechanics'  Liens." 

On  estate  of  ward,  see  **Guardian  and  Ward," 

§  2. 
Public  improvements,  see  "Municipal  Corpora- 

INCOMPETENT  PERSONS. 

See  "Insane  Persons." 

INDEMNITY. 

See  "Guaranty." 

In  an  action  on  an  Indemnity  bond,  refusal 
of  the  court  to  submit  to  the  jury  whether 
the  indemnitor  had  waived  his  right  to  a  trial 
on  the  merits  of  the  liability  indemnified  held 
error. — City  of  New  York  v.  Sexton  (Sup.) 
190. 

A  bond  by  an  attorney  to  save  a  city  harm- 
less from  a  judgment  recovered  in  an  action 
against  it.  after  it  shall  have  been  finally  de- 
termined in  such  action  that  the  plaintiff  was 
entitled  to  recover,  held  not  to  include  a  lia- 
bility for  an  amount  paid  under  a  settlement 
without  the  obligor's  consent— City  of  New 
York  V.  Sexton  (Sup.)  190. 

INDEMNITY  INSURANCE. 

See  "Insurance." 

INDEPENDENT  CONTRACTORS. 

Liability  for  negligence  in,  general,  see  "Neg- 
ligence," S  2. 


INDICTMENT  AND 

See  "CJonspiracy."  §  2. 

I  1.     Joinder    of    pttrttes. 


INFORMATION. 


eloctia 


oountfl,  dnplieityy  and 

Indictment  for  conspiracy  held  not  to  charp 
more  than  one  crime. — ^People  t.  Ratbbnn  (Go. 
Ct)  746. 


I  2. 


to  qnaab   ^ir   dlsmios*  mad 


Hoiioii 
dea 

Under  Code  Cr.  Proc.  S§  256,  313.  a  cour 

may  set  aside  an  indictment  found  on  illegal  or 
insufficient  evidence. — ^People  ▼.  Kills  (Co.  Ct^ 
1091. 


S  3. 


OonTlotloii 
charge. 


of  olfem«o   i&eladod  la 


Verdict  of  assault  In  the  first  degree  h€ld  not 
permissible^  in  _a  prosecution  for  honiicide 


der  Code  Cr. 
(Sup.)  564. 


Proc  i  444.— People  t. 


Ofi- 

SchisTi 


INDORSEMENT. 


note,  BK 


Of  bill  of  exchange  or  promls80i7 
"Bills  and  Notes?'  |§  8, 5. 

INFANTS. 

See  "Guardian  and  Ward." 

Employment  of,  see  "Master  and  Servant,**  |  L 


r 


iploym 
rht  to 


sue  in  forma  paui>eris,  see 


at,-|L 

"Coeta," 


INFERIOR  COURTS. 

See  "Courts."  f  2. 

IN  FORMA  PAUPERIS. 

See  "Costs,"  f  1. 

INHERITANCE. 

See  "Descent  and  Distribution.** 

INHERITANCE  TAX. 

See  "Taxation,''  i  S. 

INJUNCTION. 

Restraining  excavations  of  adjoining  land,  see 

''Adjoining  Landowners." 
Restraining   exercise    of   ownership    over  real 

property,  see  "Quieting  Title,"  H  1,2. 
Restraining    issuance    of    railroad    bonds,  see 

"Railroads,"  §  3. 

S   1.    Snbjeots  of  protectioii  aad  relief. 

Police  captain  restrained  from  keeping  oiSfCfs 
in  licensed  saloon  and  dining  room  on  sospiddB 
that  gambling  is  carried  on  on  the  premissi.— 
Hale  V.  Bums  (Sup.)  711. 

Temporary  injunction,  restraining  use  of  bar- 
bell park  on  Sunday,  held  properly  granted,  on- 
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der  Pen.  Code,  H  259,  200.  265. — ^Dunham  t. 
Binghamton  &  Lestershire  Baseball  Ass'n  (Sup.) 

762. 

I   8*    Aetions  for  injimotioiui. 

Iq  suit  by  •  elevated  railroad  company  to  re- 
strain one  from  excavating  in  a  street  under 
contract  with  city,  held,  that  no  question  as  to 
plaintiffs  duty  to  support  the  railroad  struc- 
ture was  open  to  defendant. — Interborough 
Bapid  Transit  Go.  y.  Gallagher  (Sup.)  152. 

S  3*     Preliminary  and  interloontory  in- 
Jnnetiona. 

Defects  in  complaint  on  motion  for  temporary 
injunction  cannot  be  supplied'  by  affidayit— 
Glascoe  v.  Willard  (Sup.)  791. 

Complaint  in  suit  to  restrain  tenant  from 
using  opening  cut  in  the  basement  hall  without 
<x>nsent  of  plaintiff,  his  landlord,  held  not  to 
state  a  cause  of  action.— Glascoe  ▼.  Willard 
(Sup.)  791. 

In  order  to  obtain  a  preliminary  injunction, 
the  complaint  must  state  facts  entitling  plain- 
tiff to  the  same.— Glascoe  v.  Willard  (Sup.)  791. 

Affidavit  for  injunction  on  information  and 
belief,  without  i^tating  the  source  of  informa- 
tion or  the  grounds  of  belief,  held  insufficient  to 
support  injunction. — Young  v.  American  Bank 
(Sup.)  915. 

i   4*    Permanent    injnnetion    and    other 
relief. 

Where  the  court  directed  defendant  to  pay 
certain  damages  to  plaintiff  as  a  condition  to 
a  stay  of  injunction,  defendant  was  not  bound 
to  accept,  the  amount  fixed  in  payment  of  his 
damages,  but  could  thereafter  have  the  same 
determined  by  a  jury  or  by  a  commission.—- 
Sponenburg  v.  City  of  Gloversville  (Sup.)  19. 

§    6.    Writ,  order  or  dooree,  aerrieo,  and 
enforoement. 

The  granting  of  a  second"  stay  of  an  injunc- 
tion held  not  to  exhaust  the  court's  jurisdiction 
to  grant  further  stays,  so  long  as  reasonable 
grounds  therefor  existed.— Sponenburg  v.  City 
of  Gloversville  (Sup.)  19. 

§    6.     Iiiabilities  on  bonds  or  nndertak- 
infffl. 

Defendant  in  suit  for  an  injunction  held  not 
entitled  to  recover  on  an  undertaking  on  dis- 
missal of  the  action  by  stipulation. — Frelfeld 
V.  Sire  (Sup.)  2(30. 

IN  PAIS. 

Estoppel,  see  "Estoppel,"  (  8. 

INQUISITION. 

Of  lunacy,  see  "Insane  Persons,"  f  1. 

INSANE  PERSONS. 

I    1*      Inquisitions. 

An  inquisition  finding  an  alleged  incompetent 
person  to  be  competent  held  improper  under  the 
evidence. — In  re  Preston  (Sup.)  517. 


On  application  for  appointment  of  a  com- 
mittee for  an  alleged  incompetent  person,  held, 
that  the  matter  would  be  sent  to  a  conunission 
or  a  jury,  and  not  heard  by  the  court  on  the 
merits.— ]ji  re  Milehsack  (Co.  Ct)  524. 

INSOLVENCY. 

See   "Assignments   for  Benefit  of  Creditors"; 

"Bankruptcy." 
Of  building  and  loan  association,  see  "Building 

and  Loan  Associations." 

INSPECTION. 

Of  appliances  by  employer,  see  "Master  and 
Servant,"  §§  2,  e. 

INSTRUCTIONS. 

In  cItU  actions,  see  "Trial,"  I  4. 
In  criminal  prosecution,  see  "Criminal  Law," 
14. 

INSURANCE 

S   1.    Control  and  rognlation  in  genoraL 

A  foreign  insurance  company's  attempted  can- 
cellation of  a  power  of  attorney  issued  to  the 
insurance  commissioner  of  North  Carolina,  un- 
der lAWB  N.  C.  1899,  p.  176,  c  54,  §  62,  held 
void,  not  only  as  to  transactions  originating 
within  the  state,  but  also  as  to  suits  properly 
brought  In  North  Carolina  on  policies  originat- 
ing in  other  states. — Hunter  y.  Mutual  Reserve 
Life  Ins.  Co.  (Sup.)  849. 

S   2.    Insnranoe  companies. 

Ileceiver  of  trust  and  life  insurance  company 
organized  under  Insurance  Law,  art.  6,  ap- 
m)inted  in  sequestration  proceedings  under  Code 
Civ.  Proc.  §  1784,  may  sue  to  set  aside  illegal 
transfer  of  its  property. — Raymond  v.  Security 
Trust  &  Life  Ins.  Co.  (Sup.)  753. 

Judgment  creditor  of  insurance  corporation 
which  had  transferred  all  its  assets  held  entitled 
to  maintain  suit  to  set  the  transfer  aside,  but 
not  to  an  execution  to  prohibit  State  Superin- 
tendent of  Insurance  from  transferring  bonds  to 
the  transferee. — Raymond  v.  Security  Trust  & 
Life  Ins.  Co.  (Sup.)  753. 

S   3.     Insnxaneo  aKents  and  brokers. 

Expiration  register  of  fire  insurance  agent 
held  the  property  of  the  agent,  so  that  its  use  by 
the  agent's  vendee  cannot  oe  controlled  by  an  in- 
surer, on  severing  the  relation  of  principal  and 
agent  and  a  sale  of  the  agent's  business. — Na- 
tional Fire  Ins.  Co.  v.  SuUard  (Sup.)  934. 

The  business  of  an  insurance  agent  who  rep- 
resents several  companies  held  vendible. — ^Na- 
tional Fire  Ins.  Co.  v.  SuUard  (Sup.)  934. 

f  4.  Forfeiture  of  policy  for  breach  of 
promissory  warranty,  oovenant, 
or  condition  subseqnent. 

Policy  of  insurance  construed,  and  held,  that 
insurer  was  not  liable,  where  other  insurance 
was  taken  out  without  his  consent. — Nestler  v. 
Qermania  Fire  Ins.  Ca  (City  Ct.  N.  Y.)  782. 
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S  5.     Extent  of  loss  and  llabUity  of  in- 
snrer. 

Construction  of  clause  in  policy  making  the 
loss  payable  to  mortgagee  as  bis  interest  may 
appear.-»-Uhlfelder  v.  Palatine  Ina.  Co.  (Sup.) 

Where  an  insurance  policy  is  payable  to  the 
mortgagee  as  his  interest  may  appear,  the  mort- 
gagee^  m  order  to  recover,  must  show  that  his 
security  or  interest  was  damaged. — Uhlf elder  v. 
Palatine  Ins.  Co.  (Sup.)  792. 

5  6.     Notiee  and  proof  of  loss* 

Policy  of  liability  insurance  held  to  require 
use  of  ordinary  care  in  acquiring  knowledge  of 
an  accident,  to  the  end  that  the  insurer  might 
be  promptly  notified. — Woolverton  v.  Fidelity 

6  Casualty  Co.  (Sup.)  292. 

Act  of  assured  under  policy  of  liability  in- 
surance held  to  show  exercise  of  ordinary  care 
to  acquire  knowledge  of  an  accident,  to  the 
end  that  the  insurer  might  be  promptly  notified. 
—Woolverton  v.  Fidelity  &  Casualty  Co.  (Sup.) 
292. 

Knowledge  of  employes  of  insured  lield  not 
knowledge  of  insured,  so  as  to  enable  insurer 
to  predicate  a  forfeiture  thereon  for  failure  to 
give  immediate  notice  of  accident. — Woolver- 
ton V.  Fidelity  &  Casualty  Co.  (Sup.)  292. 

S   7.   Aotiona  on  policies. 

In  an  action  on  an  insurance  policy,  the  bur- 
den is  on  plaintiff  to  show  that  defendant's 
agent  knew  when  the  policy  was  issued  that  the 
building  was  on  leased  ground. — Sergeut  v.  Liv- 
erpool &  London  &  Globe  Ins.  Co.  (Sup.)  35. 

In  an  action  on  an  insurance  policy,  evidence 
held  insufficient  to  show  that  defendant's  agent, 
when  he  issued  the  policy,  knew  that  the  build- 
ing insured  was  on  leased  ground.— Sergent  ▼. 
Liverpool  &  London  &  Globe  Ins.  Co.  (Sup.)  35. 

I  8.     Beinsnranoe. 

Transfer  by  insurance  company  of  its  assets, 
including  deposits,  under  Insurance  Law,  Laws 
1802,  p.  1960.  c.  690,  §  71,  with  the  State  Su- 
perintendent of  Insurance,  held  not  a  reinsur- 
ance contemplated  by  Insurance  Law,  Laws 
1892,  p.  1940,  c.  690.  §  22,  but  an  illegal  trans- 
action, which  must  be  set  aside. — Raymond  v. 
Security  Trust  &  Life  Ins.  Co.  (Sup.)  753. 

§  9.     Mntnal  benefit  insnranoe. 

Consent  to  an  unreasonable  amendment  of  a 
by-law  of  a  mutual  benefit  association  by  an 
existing  member  held  not  to  be  inferred  from 
the  fact  that  a  representative  of  his  local 
lodge  was  In  attendance  when  the  amendment 
was  made. — Fargo  v.  Supreme  Tent  of  Knights 
of  Maccabees  of  the  World  (Sup.)  65. 

A  mutual  benefit  association  held  not  entitled, 
as  against  existing  members,  to  paeis  an  amend- 
ment to  its  by-laws  striking  out  all  time  limit 
in  a  provision  relative  to  payment  in  case  of 
suicide. — Fargo  v.  Supreme  Tent  of  Knights 
of  Maccabees  of  the  World  (Sup.)  65. 

INTEREST. 

See  *'Usury." 

Element  of  damages,  see  "Damages,"  §  2. 


On  parHcular  Oasses  of  UabOiUes* 

Assessments  for  public  improvements,  see  '^c- 

niclpal  Corporations,"  §  4. 
Award  for  compensation  for  property  taken  for 

public  use,  see  "Eminent  Domain,'^  I  2. 
Deposits  in  banks,  see  "Banks  and  Banking," 

§  !• 
Funds  of  decedent's  estate,  see  "EzecotoiB  tnd 

Administrators,'*  f  3. 
Funds  of  ward,  see  "Guardian  and  Ward,"  i  2. 

Pecuniary  interest  in  particular  wubjett^ 

Effect  as  to  credibility  of  witness,  see  "Wit- 
nesses," S  4. 

INTERLOCUTORY  INJUNCTION. 

See  "iDJunctioD,"  f  8. 

INTERNAL  REVENUE. 

Tax  on  trust  property,  see  "Trusts,"  S  4w 

INTERPLEADER. 

As  preferred  cause,  see  "Trial,"  f  1. 

§   1.    Rifcht  to  interpleader. 

Adverse  claims  against  bank  for  the  same 
deposit  held  to  present  a  proper  case  for  as 
order  of  interpleader  at  the  instance  of  the 
bank.— Helene  v.  Com  Exch.  Bank  (Sap.)  3ia 

I   2.    Proeeedlngfl  and  relief. 

Where  defendant  was  sued  for  a  debt  which 
it  admitted  owing,  but  the  right  to  receive  j^y- 
ment  of  which  was  asserted  by  adverse  claim- 
ants, it  was  not  entitled,  on  payment  of  the 
fund  into  court  pursuant  to  an  order  of  inter 
pleader,  to  recover  costs. — Scharff  ▼.  Supremt 
Lodge  K.  H.  <Sup.)  168. 

Action  to  recover  the  amount  of  a  depos'i 
against  which  adverse  claims  were  made.  htA 
to  be  within  Code  Civ.  Proc.  §  452,  requiriac 
court  to  admit  parties. — Helene  v.  Com  Eich. 
Bank  (Sup.)  310. 

Order  of  interpleader  discharging  bank,  with- 
out requiring  payment  of  interest  on  deposit 
held  erroneous. — Helene  v.  Com  E^ch.  Bank 
(Sup.)  310. 

City,  holding  fund  claimed  by  creditoTB  of 
contractor,  held  not  guilty  of  laches,  barring  salt 
of  interpleader  by  it — City  of  New  York  n 
Cody  (Sup.)  886. 

INTERROGATORIES. 

To  witnesses,  see  "Depositiona.'* 

INTERSTATE  COMMERCE. 

Regulation,  see  "Commerce." 

INTERVENTION. 

In  actions  In  general,  see  "Partiee,"  f  2.. 
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INTESTACY. 

See  "Descent  and  Distribution." 

INTOXICATING  LIQUORS. 

Amendment  of  statutes,  see  "Statutes/'  f  8. 

i   1«    Loeml  option. 

Adding  to  statutory  questions  of  local  option 
election  a  question  not  connected  therewith 
held  ground  for  resubmission'  as  misleading  the 
voters.— In  re  Smith  (Sup.)  1006. 

Submission  at  biennial  town  meeting  of  local 
option  questions  held  void,  where  town  clerk 
fails  to  post  notices  as  required  by  Liquor  Tax 
Law,  Laws  1900,  p.  853,  c.  367,  §  16-— In  re 
Smith  (Sup.)  1006. 

Election  Law,  Laws  1896,  pp.  922,  930,  c. 
909,  SS  56,  65,  providing  for  the  determination 
of  certain  questions  with  reference  to  ballots 
by  the  Supreme  Court  or  judge  thereof,  has 
no  application  to  the  submission  of  local  op- 
tion questions  under  the  liquor  tax  law. — In 
re  Elector  of  Town  of  Newburgh,  Orange 
C5ounty  (Sup.)    1065. 

Where  a  town  clerk  has  filed  statement  of 
result  of  local  option  election  with  county  treas- 
urer, as  provided  by  Liquor  Tax  Law,  Laws 
1896,  p.  67,  c.  112,  S  16,  the  treasurer  must  is- 
sue or  withhold  liquor  tax  certificate  in  ac- 
cordance with  such  statement. — People  v. 
Adair  (Co.  Ct.)  376. 

I   2.     ZdoeiMos  and  tAJces. 

The  court  has  inherent  power  to  order  a  refer- 
ence in  a  proceeding  to  revoke  and  cancel  a 
liquor  tax  certificate. — ^In  re  Cullinan  (Sup.) 
683. 

For  the  purpose  of  obtaining  necessary  con- 
sents to  the  conduct  of  liquor  business  in  the 
east  half  of  a  double  dwelling  house,  the  west 
half  of  the  house  may  properly  be  treated  as  a 
separate  building. — In  re  Patterson  (Co.  Ct.) 
437. 

For  the  purpose  of  obtaining  necessary  con- 
sents to  the  conduct  of  liquor  ousiness  in  half 
of  a  double  dwelling  house,  a  frame  building 
in  the  rear  of  the  double  dwelling  house,  erect- 
ed at  a  cost  of  $1,185,  and  divided  by  wooden 
partitions  into  seven  equal  parts,  each  part  be- 
iug  about  eight  feet  wide,  cannot  be  treated  as 
seven  separate  dwellings. — In  re  Patterson  (Co. 
Ct.)  437. 

JOINDER. 

Of  offenses  In  indictment,  see  ''Indictment  and 

Information,"  §  1. 
Of  proceedings  in  separate  actions  on  appeal, 

see  "Appeal,"  §  1. 


JOINT  ADVENTURES. 

ice  of  partnership,  see  'Tart 

JOINT-STOCK  COMPANIES. 


As  evidence  of  partnership,  see  "Partnership," 
8  8. 


See  ''Associations." 
80  N.Y.S.— 73 


JUDGES. 

See  "Courts";   "Justices  of  the  Peace." 
Presentation  in  lower  court  for  purpose  of  re- 
view, of  objections  to  conduct  of,  see  "Ap- 
peal.*' §  3.  .  *- 
Remarks  and  conduct  at  trial,  see  "Trial,"  §  2. 

§   1.    Appointment,     qnalllloAtlon,      and 
tenure. 

The  word  "until"  in  New  York  City  Charter, 
Laws  1901,  p.  590,  c.  466,  §  1401,  providing  that 
judges  of  the  Court  of  Special  Sessions  shall 
hold  office  until  December  31st  in  the  years 
mentioned,  was  inclusive. — People  v.  Fitzgerald 
(Sup.)  268. 

Under  New  York  City  Charter,  Laws  1901, 
p.  600,  c.  466,  S  1406,  appointment  of  judge 
of  Court  of  Special  Sessions  before  predeces- 
sor's term  expired,  and  while  he  held  the  office, 
held  invalid. — ^People  v.  Fitzgerald  (Sup.)  268. 

Citv  magistrate  held  not  removable  from  of- 
fice for  cause  on  charges  relating  to  his  deci- 
sions under  Amended  City  Charter  of  Greater 
New  York  (Laws  1901.  p.  500,  c.  466.  ft  1401a). 
—In  re  Tighe  (Sup.)  719. 

I   2.    lUsqnalUloAtion  to    act. 

In  proceeding  for  investigation  of  financial 
afi'airs  of  town,  under  Gen.  Mun.  Law,  Laws 
1892,  p.  1733,  c.  685,  S  3,  where  justice  of  Su- 
preme Court  is  disqualified,  the  proceeding  may 
be  continued,  under  Code  Civ.  Proc.  S  52f  be- 
fore a  justice  residing  in  an  adjoining  county. — 
In  re  Town  of  Hadley  (Sup.)  9ia 

JUDGMENT. 

Against  corporation,  see  "Ck>rporations,"  f  5. 
In    injunction    proceedings,    see    "Injunction," 

§  5. 
On  appeal,  see  "Appeal,"  §  8. 
Parties  entitled  to  sue  on,  see  "Parties,"  §  1. 
Review,  see  "Appeal." 
Sales  under  judgment,  see  "Judicial  Sales." 

S    1.    By  default. 

Under  Code  Civ.  Proc.  §  426,  facts  held  not 
to  show  service  of  summons. — Anderson  v. 
Abeel  (Sup.)  254. 

Under  Municipal  Court  Act  (Laws  1902,  p. 
1519,  c.  580)  S  91,  the  court  had  no  jurisdic- 
tion to  enter  judgment  by  default  where  sum- 
mons was  not  personally  served,  and  defendant 
appeared  specially  to  vacate  unwarranted  at- 
tachment.—Durkin  V.  Paten  (Sup.)  622. 

I   S.    Antendmont,    oorreotion,    and    re- 
▼iew  in  same  oonrt. 

A  judgment,  entered  without  any  decision, 
as  required  by  Code  Civ.  Proc.  §  1022,  having 
been  filed,  being  unauthorized  by  law,  cannot 
be  amended  by  the  court. — Electric  Boat  Co.  v. 
Howey   (Sup.)  210. 

I  3.     Mercev  nnd  bar  of  oanses  of  aetlon 
and  defensos. 

A  judgment  held  not  a  bar  to  proceedings  by 
a  telephone  companv  to  condemn  the  right  to 
place  its  poles  and  lines  in  a  street — New  Un- 
ion Telephone  Co.  v.  Marsh  (Sup.)  70. 
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i  4«     GonoliisiTeiiess  of  adJndioatioB. 

Certain  judgments  in  previous  actions  be- 
tween parties  to  a  contract  for  the  sale  of 
defendant's  ice  business  held  not  res  judicata 
of  plaintiff's  right  to  restrain  defendant  from 
obstructing  the  flow  of  water  into  the  pond 
from  which  the  ice  was  taken. — McCollum  y. 
Williamson  (Sup.)  119;  Williamson  t.  McCol- 
lum, Id. 

Refusal  to  stay  proceedings  on,  and  confirma- 
tion of,  referee's  report,  held  not  determina- 
tion of  rights  not  included  in  reference. — Farm- 
ers' Loan  &  Trust  Co.  v.  Hoffman  House  (Sup.) 
281. 

Decision  of  a  referee  on  special  question  in 
foreclosure  proceedings  held  not  res  judicata 
of  the  questions  raised  in  petition  for  Inter- 
vention.— Farmers'  Loan  &  Trust  Co.  v.  Hoff- 
man House  (Sup.)  281. 

Decree  discharging  executors  held  not  res  ad- 
judicata  of  claim  by  plaintiff  for  specific  per- 
formance of  an  antenuptial  agreement  made 
with  testator. — Phalen  v.  United  States  Trust 
Co.  (Sup.)  e99. 

Judgment  entered  by  consent  or  pursuant  to 
compromise  held  not  subject  to  attack  in  action 
by  the  privies  where  no  fraud  Is  shown. — Bald- 
win V.  Rice  (Sup.)  738. 

Where  a  judgment  foreclosing  a  mechanic's 
lien  showed  on  its  face  that  a  certain  Issue  bad 
not  been  determined,  such  judgment  was  not 
res  judicata  thereof,  though  the  issue  might 
have  been  determined  in  such  suit. — Koeppel  v. 
Macbeth  (Sup.)  969. 

Judgment  in  action  by  wife  for  personal  in- 
juries J^eUd  not  conclusive  as  to  defendant's 
negligence  In  favor  of  the  husband  in  action 
for  loss  of  her  services  occasioned  by  same 
injury.— Berg  y.  Third  Ave.  R.  R.  (City  Ct  N. 

§  5.     Foreign  Jadffatents. 

Judgment  entered  in  federal  court  held  not 
subject  to  collateral  attack  on  the  ground  that 
it  was  entered  by  consent  or  compromise. — 
Baldwin  v.  Rice  (Sup.)  738. 

Judgment  of  federal  court  in  action  by  the 
executor  of  decedent  and  local  administrator  of 
another  decedent  held  a  bar  to  a  subsequent  ac- 
tion in  another  jurisdiction  on  the  same  claim. — 
Baldwin  v.  Rice  (Sup.)  738. 

I   6.    Aotions  on  Jadsiaonts. 

Duly  exemplified  copy  of  foreign  judgment 
held  entitled,  under  Const.  U.  S.  art.  4,  §  1,  to 
the  same  credit  to  which  it  would  be  entitled 
in  the  foreign  state. — Waters  v.  Spenoer  (Sup.) 
093. 

JUDICIAL  NOTICE. 

In  civil  actions,  see  ''Evidence,"  §  1. 

JUDICIAL  SALES. 

Of  property  of  decedent,  see  "Bkecntors  and 
Administrators,"  {  7. 

Under  (3ode  Civ.  Proc.  §  8307,  subds.  6,  11, 
a  referee  appointed  to  sell  real  estate  under  a 


judgment  held  not  entitled  to  charge  50  ceati 
for  receiving  the  judgment  of  sale. — Kant  t. 
Bergman  (Sup.)  593. 

Under  Code  Civ.  Proc  I  3297,  a  referee  ap- 
pointed to  sell  real  estate  under  a  jodgmeat 
held  not  entitled  to  commissions  in  excess  of 
$10,  where  the  amount  bid  was  oedited  on  the 
judgment  without  being  paid  to  tbe  rtferee.— 
Kant  v.  Bergman  (Sap.)  593. 

JURISDICTION. 

JuTiadicUon  <^paftUuUwae»kmBcrpn)ceedingB. 

See  "Divorce,"  |  2. 

Actions  against  foreign  oorporatiaiia*  see  '*Co^ 

porations,"  f  6. 
Criminal    prosecntions,    see    "Criminal    Law,** 

I  2. 

JvrigdietUm  QfparOeular  mUjjeeta. 
See   ''AssignmenU  for  Benefit  of   Creditors," 

II. 
Disputes  in  religions  societies,  see  "Beligioiis 

Societies." 

Special  jtiriBdictUmB, 
Justices'  courts  in  civil  cases,  see  ^'Justices  of 

the  Peace,"  |  2. 
Particular  courts,  see  "Coorts." 

JURY. 

Instructions  in  civil  actions,  see  "TTrial."  1 1 
Questions    for    jury    in    criminal    nroeeraboD. 

see  "Criminal  Law,"  §  4. 
Talcing  case  or  question  from   jury   at  tritl 

seeTTrial,"  |  3. 

JUSTICES  OF  THE  PEACE. 

Furnishing  infant  as  sole  surety  on  bond  os 
appeal  from,  as  contempt,  see  "Conteopt* 
6  1. 

i   1.    Appointmeaty     ^nalifloatioa.     aaA 
tenure. 

The  justice's  ^  court  created  by  charter  of  i 
city  of  Homellsville  (Laws  1888,  p.  72,  c  4<>. 
tit.  6,  to  which,  by  Laws  1889,  p.  154.  c  125. 
section  12  was  added)  is  not  an  inferior  loea: 
court,  within  the  meaning  of  Const,  art  6,  I 
18.— Lanta  v.  Galpin  (Co.  Ct.)  1096. 

§  2.     GItU  JvHsdlotion  and  aatlftority.'  I 

A  city,  under  its  charter  (Laws  1892,  i^.  Z/nl.       \ 
413.  c.  182,  §§  53,  230),  held  to  be  a  ^town." 
within  Code  Civ.  Proc  i  28({9,  snbd.  5,  reU 
tive  to  jurisdiction  of  justices  of  peace  thereof. 
—People  V.  Miller  (Sup.)  601. 

Laws  1888,  p.  72,  c.  40.  tit.  Q,  being  dr 
charter  of  the  city  of  Homellsville,  to  whidi  bj 
Laws  1889,  p.  154,  c.  125,  section  12  was  ad*^ 
ed,  relating  to  justices  of  the  peace,  is  ooc- 
stitutional,  under  article  6,  {  18,  of  tbe  Cos* 
stitution  as  amended  in  1869. — Lantz  v.  Gsl- 
pin  (Co.  Ct.)  1096. 

S  3.    Prooediure  ia  oItII  eases. 

Service  of  summons  on  a  defendant  residiiu: 
in  a  town  adjoining  the  town  of  Horaellsville. 
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out  of  which  the  dty  waa  created,  In  apch 
adjoining  town,  confers  jurisdiction  on  a  ju|^ 
tice  of  the  peace  of  the  justice  court  of  said 
city  of-  Homellsyille  under  laid  charter  (Laws 

1888,  p.  72,  c.  40,  tit.  6,  as  amended  by  Laws 

1889,  p.  154.  c.  125,  St  6,  |  12).— Lanta  t. 
Galpin  (Oo.  Ct.)  1096. 

JUSTIFICATION. 

Of  actionable  words^  see  "Libel  and  Slander," 
§1- 

LACHES. 

See  ^Interpleader,"  §  2. 

LANDLORD  AND  TENANT. 

Lease  of  street  railroads  as  affecting  statutory 
requirements  to  give  transfers,  see  "Car- 
riers," §  3. 

Liability  for  negligence  in  general,  see  "Negli- 
gence," §  1. 

$  1.    Leases  sad  asreemeats  in  ceneraL 

Where,  from  a  survey  of  a  lease,  it  ap- 
pears that  the  parties  intended  that  a  strict 
rule  for  the  construction  of  particular  words 
used  diould  not  apply,  force  would  not  be  giv- 
en  to  such  rule. — Anzolone  y.  Paskuss  (Sup.) 
203. 

A  lease  held  not  to  require  the  lessee  to  pay 
taxes  for  the  year  1901  et  seq.  Laws  1857,  p. 
1.  c.  456;  Laws  1901,  p.  316,  c.  132.— Security 
Trust  Go.  of  Rochester  y.  Liberty  Bldg.  Go. 
iSup.)  840. 

Lease  duly  dellyered  to  county  clerk  for 
record  held  notice  from  time  of  delivery,  under 
Laws  1896,  p.  615,  c.  547,  fi  266,  though  derk 
failed  to  record  it. — ^Reid  v.  Town  of  Long 
Lake  (Sup.)  993. 

{  2.     Premises*  and  eajeyment  and  aso 
tltereof. 

A  landlord,  furnishing  a  freight  elevator  for 
use  by  different  tenants  of  his  building,  held 
bound  to  exercise  reasonable  care  to  see  that 
the  elevator  was  safe. — ^Bogendoerfer  v.  Ja- 
cobs (Sup.)  1051. 

In  an  action  against  a  landlord  for  injuries 
to  the  servant  of  a  tenant  by  the  falliug  of  a 
freight  elevator,  facts  Md  to  justify  a  pre- 
sumption of  negligence,  under  the  doctrine  res 
ipsa  loqultiir.--!Bogendo€rfer  v.  Jacobs  (Sup.) 
1051. 

§  3.     Res&t  and  adyanoes. 

In  an  action  on  a  lease  to  recover  rent,  cer- 
tain evidence  held  inadmissible  to  show  that  on 
the  date  the  lease  was  to  begin  defendant  waiv- 
ed his  right  to  rescind. — Smith  v.  Barber  (Sup.) 
317. 

In  an  action  on  a  lease  to  recover  rent,  cer- 
tain evidence  held  Inadmissible  to  show  actual 
e/itry  on  the  date  the  lease  was  to  begin. — 
Smith    y.    Barber   (Sup.)   317. 


Tenant  held  not  required  to  enter  a  portion 
of  demised  premises  under  a  lease  entitling 
him  to  possession  of  the  whole. — Smith  v.  Bar- 
ber (Sup.)  317. 

Mere  acceptance  of  lease  held  not  to  render 
tenant  liable  for  rent,  when  not  in  actual  pos- 
session after  the  term  began. — Smith  v.  Bar- 
ber (Sup.)  317. 

Tenant  held  to  be  put  to  his  election  to  re- 
scind the  lease  or  waive  right  to  complete  pos- 
session of  demised  premises. — Smith  v.  Bar- 
ber (Sup.)  317. 

Where  a  tenant,  entitled  under  his  lease  to 
possession  of  the  whole  of  the  demised  prem- 
ises, enters  into  possession  of  a  portion  there- 
of, he  cannot  refuse  to  pay  rent  for  the  whole; 
his  remedy  being  by  way  of  counterclaim  or 
by  action  for  damages. — Smith  v.  Barber  (Sup.) 
317. 

Slight  facts  tending  to  show  a  dealing  with 
the  demised  premises  by  the  tenant  are  sufD- 
dent  to  prove  the  taking  of  possession  by  him. 
—Smith  V.  Barber  (Sup.)  317.  , 

Ghecks  given  for  rent,  in  the  absence  of  evi- 
dence to  the  contrary,  held  full  payment  of 
rent  due  at  the  severalperiods  when  the  checks 
were  given. — ^Bon  v.  Fenlon  (Sup.)  961. 

In  action  by  landlord  against  tenant  on  cove- 
nant to  pay  rent  after  abandonment,  defense 
of  acceptance  of  surrender  held  properly  set 
up  as  defense,  and  not  as  counterclaim. — ^vogel 
v.  Piper  (Gity  Ct.  N.  Y.)  431. 

Tenant's  liability  under  clause  in  lease  pro' 
viding  for  payment,  in  case  of  abandonment, 
of  a  sum  equal  to  rent  reserved  less  rent  re- 
ceived by  landlord  in  case  of  reletting,  held  not 
ascertainable  until  end  of  period  for  which 
rent  was  reserved. — ^Vogel  v.  Piper  (Gity  Gt. 
N.  Y.)  431. 

Tenant's  liability  after  vacation  and  re-entry 
held  not  one  for  rent,  but  on  surviving  cove- 
nants.—Vogel  V.  Piper  (Gity  Gt.  N.  Y.)  431. 

I  4*    Re-entry   and  reooyerj  of  posses- 
sion by  landlord. 

In  a  proceeding  to  dispossess  defendant  as  a 
tenant  holding  over,  evidence  held  to  show  that 
defendant  was  in  possession  under  a  lease  made 
by  plaintiff  to  a  third  person.— Weinhandler  -v. 
Eastern  Brewing  Go.  (Sup.)  16. 

Where  a  person  other  than  the  lessee  is  in 
possession,  the  law  presumes  that  the  lease  has 
been  legally  assigned  to  him.— Weinhandler  v. 
Eastern  Brewing  Go.  (Sup.)  16. 

The  term  **re-entry,"  in  a  lease,  held  to  in- 
clude the  recovery  of  possession  for  nonpay- 
ment of  rent  by  summary  proceedings,  so  that 
such  recovery  did  not  terminate  the  relation  and 
entitle  the  tenant  to  recover  a  deposit  to  se- 
cure performance  of  the  lease. — ^Anaolone  v. 
Paskusz  (Sup.)  203. 

8  6«    Renting  on  sliares* 

Writ  of  assistance,  in  an  equitable  action  by 
committee  of  incompetent  person  to  set  aside 
conveyance  of  farm  made  by  incompetent,  de- 
nied.—Baird  V.  Van  Vechten  (Sup.)  879. 
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LARCENY. 

See  **False  Pretensfeg." 

i  1.    Offenses  and  responsibility  tliere- 
for. 

A  withholding  of  a  commission  to  take  testi- 
mony by  plaintiff  from  defendant,  to  enable 
plaintiff  to  submit  the  same  to  his  attorney, 
held  insufficient  to  constitute  larceny. — ^Parr  t. 
Loder  (Sup.)  823. 

LAW  OF  THE  CASE. 

Instructions  not  excepted  to.   as  law  of  the 
case  on  appeal,  see  "Appeal/'  |  7. 

LEASES. 

See  "Landlord  and  Tenant." 
Of  street  railroads,  as  affecting  statntoir  re- 
quirement  to  give  transfer,  mo  "Oarriers," 

LEGACIES. 

See  "Wills." 

LEGACY  TAX. 

See  "Taxation,"  |  6. 
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LEWDNESS. 

See  "ProBtitatioii." 

LEX  FORI. 

Law  EOTerning  as  to  pardes,  see  "Partiea," 
II. 

LIBEL  AND  SLANDER. 

Hearsay  evidence,  see  "Evidence,"  f  4. 

§    1.    Jnstllloatioii  ftad  mitiK*tion. 

IVoof  that  plaintifiTs  record  was  pigeonholed 
in  police  headquarters  held  not  jastification  of 
a  libel  characterizing  him  as  a  "rogue  gallery 
man." — Carpenter  v.  New  York  Evening  Jour- 
nal Pub.  Co.  (Sup.)  263. 

In  order  that  publisher  of  libel  may  show 
in  mitigation  of  damages  publication  of  arti- 
cles in  other  papers,  he  must  show  that  he  saw 
and  was  influenced  by  such  papers. — Carpenter 
V.  New  York  Evening  Journal  Pub.  Co.  (Sup.) 
263. 

S  2.    Aotions. 

In  libel,  certain  testimony  in  supj^ort  of  de- 
fense of  justification  h>eld  mere  opinions  and 
incompetent. — Carpenter  v.  New  York  Even- 
ing Journal  Pub.  Co.  (Sup.)  263. 

In  a  suit  for  libel,  proof  that  plaintiff's  rec- 
ord was  pigeonholed  in  police  headquarters  held 
admissible  only  on  question  of  malice. — Carpen- 
ter V.  New  York  JBhrening  Journal  Pub.  Co. 
(Sup.)  263. 

Certain  allegations  in  answer  in  suit  for  libel 
held  inmiaterial. — ^Bumham  y.  Franklin  (Sup.) 
917. 


In  action  for'  libel  for  publishing  an  article 
charging  plaintiff  with  perjury,  defendant  can- 
not allege  any  more  of  ttie  article  than  that  oo 
which  plaintiff  seeks  to  recover,  bnt  may  deny 

gublication  and  set  up  article  published. — Burn- 
am  V.  Franklin  (Sup.)  917. 

In  an  action  for  libel,  allegations  in  the  aih 
swer  that  plaintiff  has  unsuccessfully  sued  oth- 
er publishers  for  libel  are  immaterial. — Botd- 
ham  V.  Franklin  (Sup.)  917. 

Where  the  court  has  any  doubt  as  to  admis- 
sibility of  matters  set  up  in  mitigation,  they 
will  not  be  stricken  from  the  answer. — ^Buzuhus 
V.  Franklin  (Sup.)  917. 

CSertain  allegations  of  answer  in  action  for  li- 
bel held  competent  in  mitigation  of  damages  and 
on  question  of  malice. — Bumham  ▼.  Franklin 
(Sup.)  917. 

Matter  not  pleaded  by  plaintiff  may  be  allowed 
as  a  partial  defense  in  mitigation  of  damages.— 
Burnham  v.  Franklin  (Sup.)  917. 

Certain  allegations  in  answer  in  action  far 
libel  held  proper,  in  mitiration  of  damages  and 
on  question  of  malice.— -Bumham  ▼.  SrankUn 
(Sup.)  917. 

LICENSES. 

Corporate  power  of  New  York  Sabbath  Com- 
mittee to  petition  for  revocation  of  thetin- 
cal  license,  see  '"Corporations,"  §  4. 

For  sale  of  intoxicatmg  liquors,  see  "Intor- 
cating  Liquors,"  {  2. 

Injuries  to  licensees,  see  "Negligence,"  f  1. 

i    1.    For  ooonpatlons  and  prtvll^^es. 

Laws  1897,  pp.  498,  499,  c.  415,  ff  ISQ.  1S4. 
rogulatin^  the  business  of  horse-shoeing,  hfii 
not  a  valid  exercise  of  the  state's  police  power. 
^People  V.  Beattie  (Sup.)  193. 

I   2*    In  reai|eot  of  real  property. 

An  implied  license  to  use  a  hi^way  for  tbe 
erection  of  telephone  poles,  having  been  initiat- 
ed by  trespass,  held  subject  to  revocation  at 
the  will  of  the  owner  of  the  property. — Little 
V.  American  Telephone  ft  Telegraph  Co.  (Siip.» 
186. 

LIENS. 

Effect    of    proceedings    in       bankmptcy,    see 

"Bankruptcy,"  .§  1. 
Release  of,  as  consideration  for  bill  or  note,  see 

"Bills  and  Notes,"  S  1. 

Liens  acquired  by  vcarHcuXar  remedSa  or  pro- 

ceedingt* 
See  ••Taxation,"  ff  2,  4. 

Particular  eZoMet  of  Uens. 
See  "Mechanics*  Liens." 

Cf  attorney,  see  "Attorney  and  CBeiit,"  f  3. 
On  fixtures,  see  "Fixtures." 
Pledge,  see  "Pledges." 

Where  a  lender  of  money  to  a  corporatioQ  re- 
lied on  a  chattel  mortgage  as  security,  he  was 
not  entitled  to  claim  or  enforce  an  alleged 
equitable  lien  on  the  con^oration's 
Gfove  V.  Morton  Trust  Co.  (Sup.)  247. 
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LIFE  ESTATES. 

See  "Curtesy." 

Rights  of  one  claiming  under  life  tenant  In  a 
fund  consisting  of  the  assets  of  a  bank,  on 
the  bank's  liquidation  of  its  affairs  and  redemp- 
tion of  its  stock,  determined. — ^Tuttle  y.  First 
Nat.  Bank  (Sup.)  820. 

LIMITATION  OF  ACTIONS. 

I    1.     statutes  of  Umitation. 

Cause  of  action  for  failure  to  record  mort- 
gage held  one  for  breach  of  contract,  and 
governed  by  six-year  limitations.  Code  OiT. 
Proc.  f  882,  subd.  3. — Crowley  y.  Johnston 
(Sup.)  258. 

Where  an  action  for  an  accounting  and  to 
require  an  executor  to  set  apart  exempt  prop- 
erty from  the  estate  of  decedent  is  not  brought 
within  6  years  after  the  expiration  of  18  months 
from  the  issuance  of  the  letters  testamentary, 
it  is  barred. — In  re  Campbell's  Estate  (Sup.) 
569. 

Code  CiT.  Proc.  §  2724,  relating  to  judicial 
settlemeut  of  account  of  executors,  held  to  be 
for  the  benefit  only  of  the  husband,  wife,  or 
children  of  decedents,  so  that  an  executrix 
could  not  take  advantage  of  its  provisions  to 
claim  the  benefit  of  the  10-year  statute  of  limi- 
tations.— ^In  re  Campbell's  Estate  (Sup.)  569. 

Code  Civ.  Proc.  §  1499,  relative  to  actions  to 
reoover  city  real  property  consisting  of  a  strip, 
held  to  apply  only  where  the  owners  of  ad- 
joining pieces  of  land  have  built  buildings 
who»e  walls  abut  one  on  the  other. — Bergman 
▼.   Klein  (Sup.)  624. 

f  2.    Oompntatioii  of  period  of  limita- 
tion. 

Cause  of  action  for  failure  to  record  mort- 
gage held  to  accrue  on  defendant's  failure  to 
record  mortgage.— Crowley  v.  Johnston  (Sup.) 
258. 

LIQUOR  SELLING. 

See   "Intoxicating  Liquors." 

us  PENDENS. 

Motion  to  cancel  lis  pendens  denied  under 
Oofle  Civ.  Proc.  §§  1670,  1674.— Shandley  v. 
ILievine  (Sup.)  717. 

On  motion  to  cancel  a  notice  of  lis  pendens, 
tbe  court  cannot  consider  whether  the  action  can 
be  maintained. — Shandley  v.  Levine  (Sup.)  717. 


LIVE  STOCK. 

to  juries  from  operation  of  railroads,  see 
roads,"  fi  4. 

LOAN  COMPANIES. 

See   "Building  and  Loan  Associations." 


"Rall- 


LOCAL  OPTION. 

Traffic  in  intoxicating  liquoiB,  seo  "Intoxicat- 
ing Liquors/'  |  1. 

LOTTERIES. 

I  1.     Oriiniiial  respoiuibility. 

Verdict  of  guilty  on  a  prosecution  under  Pen. 
Code,  §i  325,  328,  344,  for  gaming,  held  against 

-People  T.  Pickert 
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the  weight  of  the  evidence. 
(Sup.)  183. 


LUNATICS. 

See  ''InBane  Penona." 

MACHINERY. 


Dangerous  machinery,  see  "Negligence,"  %  1. 
ability  of  employe]    '      -  - 
and  Servant,"  {  2. 


Liability  of  employer  for  defects,  see  "Master 


MAGISTRATES. 

See  "Jndges,"  {  1. 

MALICIOUS  PROSECUTION. 

Harmless   error   in   trial    for,    see    "Malicious 
Prosecution,"  f  7. 

I   1.    Want  of  probable  oause. 

Where,  in  an  action  for  malicious  prosecu- 
tion, the  question  of  probable  cause  was  for  the 
court,  it  was  no  defense  that  defendant  fully 
stated  the  facts  to  a  magistrate,  and  that  the 
magistrate  thereupon  issued  the  warrant. — ^Parr 
V.  Coder  (Sup.)  8&. 

MANDAMUS. 

fi   1.    8ii1>Jeots  and  pnvposes  of  relief. 

Where  a  park  commissioner  refused  to  grant 
a  street  railway  company  a  permit  to  cross  a 
parkway  except  on  conditions  which  he  had  no 
Jurisdiction  to  impose,  he  might  be  compelled 
to  issue  a  proper  permit  by  mandamus. — ^Peo- 
ple V.  Kennedy  (Sup.)  603. 

f  2.     Jnrisdiotion«  prooeedinKS*  AAd  re* 
liof. 

Mandamus  will  not  lie  by  a  taxpayer,  on  be- 
half of  himself  and  others,  to  compel  town  au- 
ditors to  audit  awards  for  damages  for  land 
taken  for  highway. — People  v.  Morgan  (Sup.) 
832. 

Question  of  right  of  plaintiff,  on  appeal  in 
mandamus  proceedings,  to  amendment  or  mod- 
ification of  order  procured  by  him,  held  not  re- 
viewable.— People  V.  Morgan  (Sup.)  832. 


MANDATE. 


See  "Mandamus." 


MARRIAGE. 

See  "Divorce";    "Husband  and  Wife." 
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CounBel  fees  and  expenses  allowed  a  wife  in 
sait  to  annul  marriage. — Gore  t.  Gore  (Sup.) 
902 

MARRIED  WOMEN. 

See  '^Husband  and  Wife." 

MASTER  AND  SERVANT. 

See  ''Work  and  Labor." 

Criminal    combinations    to    force    advance 


wages,  see  "Conspiracy/*  {  2. 
ploy     


in 


Elmployers'  liability  insurance,  see  "Insurance." 
Scope  and  extent  of  review  on  appeal  in  ac- 
tions by  or  against,  see  "Appeal,^  ^  §  7. 

8   1.    Master's   liabUity   for  injuries    to 
serrant. 

Where  a  certificate  for  the  employment  of  a 
minor  had  been  regularly  issued  under  Labor 
Law,  Laws  1897,  p.  494,  c.  415.  §  162,  a  failure 
to  file  it  in  the  establishment  in  which  he  was 
employed  did  not  enlarge  the  employer's  lia- 
bility for  injuries  sustained  by  such  minor. — 
Lowry  v.  Anderson  Co.  (Sup.)  107. 

Laws  1899,  p.  358,  c.  192,  §  81,  and  Laws 
1897,  p.  480,  c.  415,  §  79,  relating  to  the  em- 
ployment of  minors  to  operate  elevators  or  dan- 
gerous machinery,  held  to  apply  to  factories 
only,  as  distinguished  from  mercantile  estab- 
lishments.— Lowry  v.  Anderson  Co.  (Sup.)  107. 

A  master  held  bound  to  instruct  an  office  boy 
in  the  proper  operation  of  an  elevator  he  was 
required  to  use,  in  the  management  of  which  he 
had  no  previous  eicperience. — Lowry  v.  An- 
derson Co.   (Sup.)  1()7. 

§  S*     —  Tools,   Biao]iiiier|r>   applianoes» 
and  plaoes  for  wcwk. 

The  duty  of  a  railroad  company  to  use  rea- 
sonable care  to  protect  its  employes  embraces 
an  obligation  to  use  reasonable  care  in  furnish- 
ing suitable  machinerv  and  inspecting  it  for 
defects. — Newton  v.  New  York  Cent.  &  H. 
R.  R.  Co.  (Sup.)  23. 

Failure  of  a  master  to  exercise  reasonable 
care  in  inspecting  its  appliances  is  negligence, 
though  the  inspection  is  committed  to  a  serv- 
ant— Newton  v.  New  York  Cent  &  H.  R.  H. 
Co.  (Sup.)  23. 

In  action  bv  an  employ^  against  his  employer 
for  personal  injuries  caused  by  fall  of  elevator, 
failure  of  defendant  to  procure  an  inspection 
of  the  elevator  by  a  skilled  engineer  held  no 
evidence  of  negligence. — Young  v.  Mason  Stable 
Co.  (Sup.)  349. 

Employer  held  not  required  to  furnish  the 
best  known  appliance. — ^Young  v.  Mason  Stable 
Co.  (Sup.)  349. 

An  employer,  using  an  elevator  in  his  busi- 
ness, is  bound  to  use  ordinary  care  and  caution 
to  provide  one  reasonably  safe  for  the  purpose 
for  which  it  is  intended,  and  to  maintain  it  in 
condition  of  reasonable  safety. — ^Yoong  v.  Ma- 
son Stable  Co.  (Sup.)  349. 

Where  a  servant  was  crushed  between  a  pile 
driver  and  a  dredge  by  defendant's  tug  strik- 
ing the  pile  driver  or  dredge  negligently  and 
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without  warning,  plaintiff  was  not  entitled  to 
recover  on  the  ground  of  a  failure  to  provide 
a  safe  place  to  work. — ^Belt  v.  Henry  Da  Bois* 
Sons  Co.  (Sup.)  1072. 

I  3.    —  Metlioda   of  work,   mloa,   aad 

orders* 
.  In  an  action  for  injuries  to  a  servant,  a  jorr 
cannot  assume  that  a  rule  which  occurs  to  them 
as  desirable  would  have  prevented  the  injury, 
unless  it  is  shown  that  experience  has  proven 
the  efSdency  of  sudi  rule. — ^Koszlowski  ▼.  Amer- 
ican Locomotive  Co.  (Sup.)  55. 

A  master  is  not  negligent  for  failing  to  pro- 
mulgate a  particular  rule,  unless  he  should 
have  foreseen  the  necessity  for  the  role  and 
that  it  was  a  practicable  one. — Koszlowaki  t. 
American  Locomotive  Co.  (Sap.)  55. 

A  master  cannot  be  held  negligent  for  failure 
to  promulgate  rules,  because  some  role  would, 
in  the  judgment  of  the  jury,  have  averted  the 
accident — -Koszlowski  v.  American  LooomotiTe 
Co.  (Sup.)  66. 

A  master  is  not  liable  for  not  promolgatin; 
rules  to  protect  his  employes,  unless  some  rules 
are  practicable  and  would  afford  reasonable 
protection. — Koszlowski  ▼.  American  Looono- 
tive  Co.  (Sup.)  65. 


The  danger  of  attempting  to  repiur  a  ma- 
chine while  in  operation  held  so  open  and 
apparent  that  a  rule  for  the  government  of 
employes  in  that  particular  was  not  required. 
— Austin  Y.   Fisher  T&nning   Go.    (Sup.)  137. 

In  an  action  for  injuries  to  a  servant  tb? 
master  held  not  guilty  of  negligence  in  fiSasz 
to  promulgate  rules  calculated  to  prevent  acci- 
dents similar  to  that  which  occurred. — ^Doolin^ 
V.  Deutscher  Verein  (Sup.)  580. 

I  4«    —  Fellow  servants. 

In  an  action  against  a  railroad  company  for 
personal  injuries  to  a  brakeman,  evidence  held 
to  justify  submission  to  the  jury  of  the  issue  cf 
defendant's  negligence. — Newton  ▼.  New  York 
Cent.  &  H.  R.  R.  Co.  (Sup.)  23. 

Repair  man  held  a  fellow  servant  with  a 
common  laborer  working  in  the  shop. — Kosdow- 
ski  V.  American  Locomotive  Co.  (Sup.)  55w 

A  master  does  not  fail  in  his  duty  to  famish 
a  safe  place  to  work,  where  the  place  becomes 
dangerous  by  the  carelessness  of  a  fellow  serv- 
ant.— ^Koszlowski  V.  American  Locomotive  Co. 
(Sup.)  65. 

An  assistant  engineer  in  a  clubhouse,  injured 
by  the  negligence  of  a  laundry  woman  operatini: 
an  electric  switch,  held  a  fellow  servant  of  such 
laundry  woman. — ^Dooling  v.  Deutscher  Verein 
(Sup.)  680. 

Where  a  servant  of  defendant  was  perfona- 
ing  a  special  service  for  plaintiffs  master  at 
the  time  plaintiff  was  Injured  through  the  meg- 
ligence  of  such  servant,  he  was  plaintiff's  fd- 
low  servant — ^Breslin  Y.  Sparks  (Sup.)  €27. 

A  railroad  yard  foreman,  without  anthoritv 
to  make  special  contracts  of  employment,  b  a 
fellow  servant  with  the  employte  in  his  charge. 
— Riola  V.  New  York  Cent.  &  H.  R.  R.  Co. 
(Sup.)  946. 
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A  master  held  not  liable  for  Injury  to  an  em- 
ploy6  through  the  act  of  a  fellow  servant. — 
Gillen  t.  McAUister  (Sup.)  053. 

Under  Labor  Law,  Laws  1897,  p.  461,  e. 
415,  a  master,  committing  the  construction  of 
a  scaffold  to  nis  serrants,  held  liable  for  neg^ 
ligent  construction,  resulting  in  an  iAJury  to 
a  fellow  serrant. — Holloway  ▼•  McWilhams 
(Sup.)  1074. 

I    5.    — —  Hisks  assmiied  by  serrant. 

In  an  action  for  the  death  of  a  servant 
while  repairing  a  machine,  deceased  held  to 
have  assumed  the  risk  of  injury  by  a  fellow 
servant's  misunderstanding  a  direction  by  rea- 
son of  his  unfamiliarity  with  the  English  lan- 
Sage. — ^Austin  v.  Fisher  Tanning  Co.  (Sup.) 
7. 

A  servant  injured  by  the  negligent  turning  of 
an  electric  switch  by  a  laundry  woman  held  to 
have  assumed  the  risk  of  such  injury. — ^Dooling 
V.  Deutscher  Yerein  (Sup.)  580. 

§    6.    — —  Aotions. 

Where  a  railroad  company  inspects  cars  at 
a  division  terminus  by  specially  designated 
servants,  a  rule  requiring  brakemen  to  inspect 
trains  does  not  impose  uie  duty  of  inspection 
on  the  brakeman  equally  with  the  car  inspectors, 
or  constitute  them  fellow  servants. — Newton 
V.  New  York  C!ent.  &  H.  R.  R.  Go.  (Sup.)  23. 

In  an  action  for  servant's  injuries,  held  er- 
ror to  leave  the  question  of  fellow  servants  to 
the  jury. — Koszlowski  v.  American  Locomotive 
Ck).  (Sup.)  55. 

Proof  in  action  by  an  employ(^  against  his 
employer  for  personal  injuries  caused  by  fall  of 
an  elevator  held  insufficient  to  show  negligence 
on  the  part  of  defendant. — ^Young  v.  Mason 
Stable  Go.  (Sup.)  340. 

In  an  action  by  an  emj)]oy6  against  his  em- 
ployer for  personal  injunes  caused  by  the  fall 
of  an  elevator,  testimony  as  to  condition  of 
fastening  several  years  after  the  accident  held 
inadmissible. — Young  v.  Mason  Stable  Go. 
(Sup.)  349. 

In  an  action  by  a  servant  against  the  master 
for  injuries  alleged  to  have  been  caused  bv  neg- 
ligence of  the  master  in  not  furnishing  lights, 
so  as  to  enable  the  servant  to  see  that  the  hatch- 
way in  the  ship,  which  he  was  helping  to  load, 
was  open,  evidence  considered,  and  held  to  sup- 
port a  jury  finding  that  defendant  was  guilty 
of  negligence. — Barle  v.  Glyde  S.  S.  Go.  (Sup.) 
500. 

Under  Labor  Law  (Laws  1807,  p.  467,  c  415), 
§  18,  the  breaking  of  a  ladder  furnished  by  de- 
fendant to  a  hod  carrier,  by  reason  of  which  he 
was  injured,  held  to  raise  a  presumption  of  de- 
fendant's negligence. — Gummings  v.  Kenny 
(Sup.)  579. 

Facts  held  to  make  the  master  liable  under 
Labor  Law  (Laws  1887,  p.  467^  c.  415)  IS  18, 
19,  for  the  breaking  of  a  scanolding  ixLJuring 
an  employ^. — ^Tierney  v.  Vunck  (Sup.)  612. 

Action  by  employ^  against  her  employer  for 
personal  injuries  held  to  present  the  question  of 
the  safety  of  the  appliances  with  which  plaintiff 


t 


was  working.— Diamond  v.  Planet  Millr  Mfg. 
Co.  (Sup.)  ©5. 

Gharge,  in  action  by  employe  against  her  em- 
iloyer,  on  the  effect  of  defendant's  failure  to 
urnish  a  drip  pan  to  prevent  the  accumulation 
of  oil  by  the  machine  on  which  plaintiff  was 
working,  held  not  erroneous. — ^Diamond  v.  Plan- 
et Mills  Mfg.  Go.  (Sup.)  636. 

Gharge,  in  action  by  employe  against  her  em- 
ployer, as  to  duty  of  defendant  to  guard  the 
machine  on  which  plaintiff  was  working  at  the 
time  of  the  injury,  J^eld  not  subject  to  ob- 
jection as  telling  the  jury  that  the  master,  in 
guarding  the  machine,  must  guard  against  the 
possibility  of  accident. — ^Diamond  v.  Planet 
Mills  Mfg.  Go.   (Sup.)  635. 

In  an  action  against  a  railroad  for  injuries  to 
an  employe,  proof  of  promise  of  foreman  that 
he  would  tell  plaintiff  when  a  train  was  com- 
ing held  insumcient  to  carry  the  case  to  the 
jury  on  the  question  of  the  foreman's  author- 
itar.— Riola  v.  New  York  Cent,  ft  H.  R.  R.  Go. 
(Sup.)  945. 

In  an  action  for  injuries  to  a  servant  by  the 
collapse  of  certain  coal  pockets  under  which  he 
was  working,  whether  defendant  was  guilty 
of  negligence  held  for  the  jury.— O'Donn ell  v. 
Welz  ft  Zerweck  (Sup.)  959. 

In  an  action  by  an  employe  for  injuries  re- 
ceived resulting  from  the  explosion  of  a  gas- 
oline torch,  Jietd  error  to  refuse  a  charge  that 
if  the  torch  was  not  defective,  and  was  not 
dangerous,  but  properly  used,  they  must  find 
for  defendant. — ^PurceU  v.  Hoffman  House 
(Sup.)  975. 

A  servant  at  work  on  a  pile  driver  held  a 
fellow  servant  of  the  captain  of  a  tug  em- 
ployed in  the  same  general  business,  and  was 
therefore  not  entitled  to  recover  from  the  mas- 
ter for  injuries  resulting  from  the  tug  cap- 
tain's negligence. — Belt  v.  Henry  Du  Bois* 
Sons  Go.  (Siup.)  1072. 

f   7.    IiiabiUties    for    iaJnHes    to    tlilrd 
pemoBS. 

In  an  action  predicated  on  the  negligence  of 
an  elevator  operator,  evidence  held  insufficient 
to  show  that  the  operator  had  ceased  to  be  the 
servant  of  his  regular  employer. — Walsh  v. 
Reisenberg  (Sup.)  58. 

MEASURE  OF  DAMAGES. 

See  "Damages,"  f  3. 

MECHANICS'  LIENS. 

GondusivenesB   of    judgment    foreclosing,    see 

"Judgment,"  {  4. 
Effect  of  fraudulent  conveyance  of  property, 

see  "Fraudulent  Gonveyances,*'  {  1. 

§   1.    Risl^t  to  lien. 

A  finding  that  with  knowledge  of  the  facts  the 
purchaser  of  property  on  whidi  a  building  was 
being  erected  consented  to  the  performance  of 
the  work,  and  thereby  subjected  herself  to  lia- 
bility for  the  work  done,  held  Justified  by  the 
facts. — Gilmour  v.  Ck>lcord  (Sup.)  688. 
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I  S.  •  Enf  oreement* 

Code  GiT.  Proc.  §  8412,  while  authorizing  a 
recoTery  on  claims  not  the  snbject  of  a  me- 
chanic's lien  in  a  suit  to  foreclose  such  a  lien, 
does  not  require  such  claims  to  be  litigated  in 
such  action. — Koeppel  v.  Macbeth  (Sup.)  969. 

MEETINGS. 

Of  members  of  corporation,  see  "Corporations/' 
§  3. 

MEMBERSHIP  CORPORATIONS. 

Sm  "CorporatioiiB,"  {{  1,  8. 

MEMORANDA. 

Required  by  statute  of  frauds,  see  "Frauds, 
Statute  of,"  i  2. 

MERGER. 

Of  cause  of  action  in  judgment,   see   "Judg- 
ment," §  3. 
Of  offenses,  see  "Criminal  Law,"  |  !• 

MINORS. 

Employment  of,  see  "Master  and  Serrant,"  |  1. 

MISREPRESENTATION. 

See  "False  Pretenses";  "Ffaud." 
Elements  of  damages  resulting  from,  see  "Dam- 
ages," <  2. 

MISTAKE. 

Ground  for  rescission  of  contract  of  sale,  see 
"Sales,"  f  3. 

MITIGATION. 

Of  damages,  see  "Libel  and  Slander,"  f  !• 

MODIFICATION. 

Of  contract,  see  "Sales,"  {  S. 

MONEY  LENT. 

Bill  of  particulars  in  action  for,  see  "Plead- 
ing," i  7. 

MONOPOLIES. 

Pleading  in  action  to  set  aside  unlawful  com- 
bination, see  "Pleading,"  {  3. 

MORTGAGES. 

Conclusiveness  of  decision  of  referee  in  fore- 
closure proceedings,  see  "Judgment,"  |  4. 

Effect  of  proceedings  in  bankruptcy,  see  "Bank- 
ruptcy,"^ i  1. 


Insurance  payable  to  mortgagee,  tee  ''Insur- 
ance," (  5. 

Intervention  in  foreclosure  suit,  see  "Parties,*' 
8  2. 

Limitation  of  action  for  failure  to  record,  see 
"Limitation  of  Actions,"  |  2. 

Bights  of  parties  to  as  to  fixtures,  see  '*Fix- 
tures." 

Mortgagee  5y  ar  to  particular  cUutes  of  porfiet. 
See  "Corporations,"  f  4;    "Bailroads,"  i  8. 

Mortgagea  ofpartUnUar  spectea  qfpiopeti^ 

Personal  property,  see  "Chattel  Mortgages." 
Property   belonging   to    decedent's   estate,  see 
"Executors  and  Administrators,"  |  3. 

i    1.    BequlaitM  and  TaUdity. 

A  certain  written  instrument  held  an  equi- 
table mortgage,  entitled  to  record. — ^ICatdiew  v. 
DamainviUe  (Sup.)  49S. 

S   2.    Conatmotioii  and  operation. 

Certain  mortgages  and  deeds  held  subordinate 
to  the  lien  of  an  equitable  mortgage. — ^Matthew 
V.  DamainviUe  (Sup.)  498. 

8   3.    Aasisnnent  of  mortsaso  «r  de%t. 

Assignee  of  mortgage  naid  by  executor  and 
then  transferred  by  him  held  cfaaiged  with  no- 
tice of  the  defect  in  his  assignor's  title. — ^Hetzel 
T.  Easterly  (Sup.)  154. 

Testimony  held  sufficient  to  warrant  a  finding 
of  good  faith  on  the  part  of  a  second  assignee 
of  a  bond  and  mortgage  in  relying  on  the  ite- 
ord  title  of  the  assignor.— Syracuse  Sav.  Bank 
Y.  Merrick  (Sup.)  23& 

The  subsequent  purchaser  in  good  faith  of  & 
bond  and  mortgage  delivered  at  the  time  of 
the  assignment  may  rely  on  the  record  aa  to  the 
title  of  the  assignor,  though  the  bond  was  not 
produced. — Syracuse  Sav.  Bank  v.  Merrick 
(Sup.)  23a 

Where  a  mortgagor,  with  knowledge  that  the 
mortgage  had  been  fraudulently  obtained,  failed 
to  disaffirm  for  more  than  a  year,  and  paid  in- 
terest thereon,  he  thereby  waived  the  fraud  as 
against  a  bona  fide  holder. — ^Daly  v.  Reineldt 
(Sup.)  647. 

S   4.    Foreolosnvo  by  aetion. 

In  a  suit  to  foreclose  a  mortgage,  evidence 
held  sufficient  to  support  a  finding  that  a  cer- 
tain note  was  not  a  valid  obligation  against 
the  maker's  estate. — ^Hetsel  v.  Easterly  (Sup.) 
154. 

Defendant,  permitted  to  intervene  in  fore- 
closure proceecungs,  held,  under  Code  Civ.  Proc. 
§  965,  to  have  a  right  to  a  trial  of  issuer 
raised,  of  which  court  could  not  deprive  him 
by  dismissing  his  petition. — Farmers*  Loan  A 
iTust  Co.  V.  Hoffman  House  (Sup.)  281. 

(Conditional  vendees  of  property  on  mort- 
gaged premises  held  not  proper  parties  to  fore- 
closure proceeding. — 0>ndit  ▼.  Goodwin  (Sup.) 
827. 

Evidence  held  to  sustain  a  finding  that  a  mort- 
gage  was  executed  to  secure  the  mortgagee  from 
loss  under  an  agreement  by  which  a  firm  kwn- 
ing  the  mortgagee's  money  agreed  to  save  ber 
from  loss. — (3onloh  v.  Minor  (Sup.)  860. 
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I   5.     Redomptiom. 

Where,  in  an  action  to  recover  possession  of 
an  interest  in  certain  real  estate,  there  was 
no  showing  on  appeal  that  defendant  acquired 
possession  prior  to  December  27,  1900,  an  or- 
der limiting  defendant's  recovery  for  improve- 
ments made  subsequent  to  that  date  was  not  er- 
ror.— Spangenberg  v.  Schneider  (Sup.)  859. 

MOTIONS. 

<  Cancellation  of  lis  pendens,  see  "Lis  Pendens.*' 

Change  of  venue  in  civil  actions,  see  "Venue," 
§  2. 

Continuance  in  civil  actions,  see  "Continu- 
ance." 

Direction  of  verdict  in  civil  actions,  see  **Trial," 
I  3. 

For  new  trial,  see  "New  Trial,"  I  1. 

Quashing  indictment  or  information,  see  "In- 
dictment and  Information,"  §  2. 

Relating  to  pleadings,  see  "Pleading,"  §  8. 

Review  of  discretion  of  lower  court  in  ruling 
on,  see  "Appeal,"  §  7. 

To  strike  notice  of  trial  from  record  on  appeal, 
see  "Appeal,"  §  6. 

To  vacate  arrest,  see  "Arrest,"  f  1. 

MUNICIPAL  CORPORATIONS. 

See  "Counties";  "Justices  of  the  Peace": 
"Schools  and  School  Districts,"  S  1 ;  "Towns.'* 

City  magistrates,  see  "Judges,"  {  1. 

Construction  and  operation  of  statutes,  see 
"Statutes,"  S  4. 

Injunctions  affecting,  see  "Injunction,"  {  1. 

Diability   to  garnishment,   see   "Garnishment," 

Mandamus,  see  "Mandamus,"  {  1. 

R^nilation  of  telephones,  see  "Telegraphs  and 

Telephones,"  I  1. 
Street  railroads,  see  "Street  Railroads." 
Sublect  and  title  of  statutes,  see  "Statutes," 

Title  to  and  possession  of  ofBces,  see  "Officers," 

{    1.    Creation,       alteration,       ezistenoo, 
and  dissolntion. 

Laws  1895,  p.  1314,  c  617,  extending  the 
boundarv  of  the  city  of  Rochester,  is  valid. — 
In  re  Hollister  (Sup.)  518. 

f   2.     ProoeedinKS    of    oonnoil    or    oilier 
KOTemins  body. 

Under  Taws  1898,  p.  373,  c.  182,  §  17,  19 
members  of  common  council  constituted  a  quo- 
rum, and  a  majority  thereof  could  elect  a  clerk 
of  the  common  council  and  of  the  city. — In  re 
Brearton  (Sup.)  893. 

Provision  of  Laws  1898,  p.  377,  c.  182,  §  88, 
relating  to  elections  of  officials  by  common  coun- 
cil of  Troy,  held  complied  with  in  election  of 
city  clerk. — In  re  Brearton  (Sup.)  893. 

Person  elected  clerk  of  common  council  and 
of  city  held  to  have  prima  facie  title,  sufficient 
to  maintain  proceedings  to  recover  books  and 
papers   of   the   office. — In   re   Brearton    (Sup.) 


i  8.     Oflloers.  acents,  and  employes. 

Under  New  York  City  Charter,  Laws  1901, 
p.  42,  c.  466,  I  94,  and  Const,  art.  12,  §  8,  held, 
that  the  term  of  mayor  of  New  York,  expiring 
in  1908,  expired  at  midnight  December  31st,  and 
not  at  noon  January  1,  1904. — People  v.  Fitz- 
gerald (Sup.)  268. 

A  certain  person  held  eligible  for  election  as 
village  trustee  under  Village  Law,  Laws  1897, 
n.  377,  c.  414,  |  42.— People  v.  Davis  (Sup.) 

In  the  trial  of  charges  against  a  policeman,  it 
was  improper  for  two  deputy  commissioners  to 
act  alternately  as  accuser,  witness,  prosecutor, 
and  judge. — ^People  t.  Greene  (Sup.)  343. 

Failure  of  a  policemen,  who  had  been  dis- 
charged, to  prefer  charges  against  members  of 
his  class  for  instruction  for  presenting  him  with 
a  purse,  held  not  ground  for  dismissal. — ^People 
V.  Greene  (Sup.)  343. 

A  suspended  policeman  Jield  not  guilty  of  in- 
subordination for  refusing  to  testify  against 
himself  under  advice  of  counsel  at  the  com- 
mand of  a  police  commissioner  sitting  as  a 
i'udge  for  the  purpose  of  trying  such  charges. — 
'eople  V.  Greene  (Sup.)  343. 

Teacher  in  city  of  Brooklyn  when  it  became 
part  of  New  York  held  continued  by  its  charter 
(Laws  1897,  pp.  403,  404,  c  378,  fi§  1114,  1117) 
in  the  same  position  until  removed  for  cause. — 
Bogert  V.  Board  of  Education  of  City  of  New 
York  (Sup.)  737. 

Notwithstanding  uncertainty  of  charter  of  the 
city  of  Mt.  Vernon  (Laws  1892,  p.  355,  c  182) 
regarding  bond  of  its  receiver  of  taxes,  the  bond 
of  that  officer  held  enforceable  as  a  good  statu- 
tory bond  under  Public  Officers  Law,  Laws 
1892,  p.  1656,  c  681,  expressly  curing  defective 
official  bonds. — City  of  Mt  Vernon  t.  Kenlon 
(Sup.)  817. 

An  indivisible  cause  of  action  by  an  officer 
of  a  city  for  salary  cannot  be  split  up. — Hart- 
mann  v.  City  of  New  York  (Sup.)  912. 

Reduction  of  salary  of  clerk  in  department 
of  city  works  held  valid,  under  City  Charter, 
Laws  1897,  p.  160,  c.  378,  {  456,  though  di- 
rected by  the  commissioner,  instead  of  the  dep- 
uty commissioner. — Hartmann  v.  City  of  New 
York  (Sup.)  912. 

Where  a  return  to  a  writ  of  certiorari  to  re- 
view relator's  dismissal  from  a  municipal  office 
did  not  deny  allegations  in  the  petition  that 
the  determination  was  the  result  of  a  threat 
made  by  relator's  prosecutor,  and  was  not  the 
free  and  honest  determination  of  the  commis- 
siouer,  the  determination  should  be  annulled. 
— People  V.  Monroe  (Sup.)  929. 

Where  proceedings  for  the  removal  of  a 
roundsman  were  had  before  a  deputy  police 
commissioner,  and  he  referred  the  matter  to 
the  commissioner  for  decision,  on  recommen- 
dation of  dismissal,  without  an  adjudication  of 
guilt,  a  dismissal  by  the  commissioner  was 
void. — People  v.  Greene  (Sup.)  1067. 

i   4.     Pnblie  improTementa. 

Provision  of  Laws  1896,  p.  887,  c.  727,  8  4, 
for  assessing  interest  on  awards  against  par- 
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ties  benefited  by  a  certain  public  improvement, 
held  not  objectionable,  bo  tliat  interest  was 
properly  assessed. — In  re  City  of  New  Yorlc 
(Sup.)  6 ;  In  re  Riverside  Park,  Id. 

Laws  1896,  p.  887,  c.  727.  §  2,  relative  to  the 
application  of  laws  providing  for  the  taking 
or  private  property  to  proceedings  to  acquire 
property  for  a  park  under  the  act,  held  to  in- 
duae  provisions  of  law  relating  to  assess- 
ments, as  well  as  to  the  vesting  of  title. — In 
re  City  of  New  York  (Sup.)  6 ;  In  re  Riverside 
Park,  Id, 

Where  the  common  council  of  the  city  of 
Rochester  improved  a  street,  the  property  on 
one  side  of  which  was  not,  at  the  time  of  be- 
l^inning  the  improvement,  within  the  city  lim- 
its, on  account  of  whidi  the  assessment  was 
made  onl;^  on  the  property  which  was  within 
the  city  limits,  and  the  assessment  was  declared 
invalid, -the  council  had  power  to  direct  a  reas- 
sessment under  Rochester  City  Charter,  Laws 
1880,  p.  75,  c  14, 1  215.— In  re  Hollister  (Sup.) 
518. 

Interest  held  properly  included  in  a  reassess- 
ment of  property  under  Rochester  City  Charter, 
Laws  1880,  pp.  71,  75,  c.  14,  §§  198,  215.— In  re 
Hollister  (Sup.)  518. 

City  council,  under  Rochester  Oitar  Charter, 
Laws  1880,  p.  66,  c.  14,  §  172,  held  to  have 
power  to  change  and  increase  the  portion  of 
territory  to  be  assessed  for  street  improvements, 
so  that  property  included  in  the  city  after  a 
street  improvement  was  commenced  was  prop- 
erly included  in  the  assessment — In  re  Hollister 
(Sup.)  518. 

Under  Rochester  City  Charter,  Laws  1880,  p. 
71,  c.  14,  8§  198,  199,  property  held  not  as- 
sessable for  street  improvements  until  the  com- 
pletion of  the  improvements  and  ascertainment 
of  the  cost,  so  that  property  included  in  the 
city  after  an  improvement  is  commenced  is  lia- 
ble to  assessment. — In  re  Hollister  (Sup.)  518. 

Voluntary  payment  of  void  assessment  held 
not  recoverable,  unless  assessment  is  set  aside. 
— McCall  V.  City  of  Rochester  (Sup.)  766. 

Laws  1898,  p.  440,  c.  182,  §§  466,  467,  pro- 
vide a  remedy  for  a  party  aggrieved  in  the  case 
of  assessments  alleged  to  be  void  for  fraud,  er- 
ror, or  defect  in  work.  Held  exclusive,  and  pre- 
cluding any  resort  to  a  bill  in  equity. — McCall 
V.  City  of  Rochester  (Sup.)  766. 

Laws  1898.  p.  440,  c.  182.  §§  466,  467,  pro- 
viding an  exclusive  remedy  for  a  party  aggrieved 
by  a  void  assessment,  held  constitutional. — Mc- 
Cfall  V.  City  of  Rochester  (Sup.)  766. 

I  6*     Polioe  power  and  regnlationa. 

A  passageway  between  tenement  houses  ex- 
tending from  street  to  yard,  only  four  feet  in 
widtbi   held  not   a   violation   of   the   tenement 


house  act  (Laws  1901,  p.  902.  c.  334,  J  58,  as 
Gutting  V.  Brennan  (Sup.)  674. 


amended  by  Laws  1903,   p.  408,  c.  179),  and 
Laws  1901, J).  889,  c.^334,  }2,  subds.  2,  3.— 


S  6.     Use  and  regnlatlon  of  pnblio  pla- 
ces, property,  and  works. 

That  no  fences  had  been  erected  along  a  street 
to  prevent  the  public  from  using  property  nec- 


essary to  widen  the  same  held  insufficient  (• 
confer  title  to  such  property  in  the  p^lic  bj 
prescription. — Villsge  of  Watkins  ▼.  Welch 
Grape  Juice  Co.  (Sup.)  47. 

Where  plaintiff  was  erroneonaly  xverented 
from  proving  the  performance  of  certain  extra 
work,  etc.,  such  ruling  could  not  be  sustained 
on  the  ground  that  it  would  be  difficult  to  de- 
termine what  was  extra  work  and  what  was 
its  reasonable  value. — Mott  v.  City  of  Utia 
(Sup.)  168. 

A  city  street-cleaning  contractor  held  entitle^i 
to  recover  as  for  extra  work  for  the  removal  of 
materials  other  than  street  dirt  from  tiie 
street— Mott  v.  City  of  Utica  (Sup.)  16& 

A  city  surveyor  held  to  have  authority  to 
prohibit  the  doing  of  work  by  a  dty  contractor 
which  was  not  within  his  contract. — Mott  v. 
City  of  Utica  (Sup.)  168. 

A  contract  for  street  cleaning  held  not  to  enti- 
tle the  contractor  to  clean  parts  of  cross-walks 
on  a  level  with  the  sidewalks  between  the  curbs 
and  the  margin  of  the  streets. — Mott  t.  Ciu 
of  Utica  (Sup.)  16& 

I  7.     Torts. 

Rochester  City  Charter,  Laws  1880,  p.  76.  c. 
14,  §  218,  requiring  actual  notice  of  defects  in 
city  sidewalks  to  sustain  an  action  for  injn- 
ries,  held  repealed  by  White  charter  tor  cin^s 
of  second  class.  Laws  1898.  p.  438,  c.  182.  $ 
461,  as  amended  by  Laws  1899.  p.  1290,  c  5^1. 
— Cahill  V.  City  of  Rochester  (Sup.)  67. 

A  written  notice  of  claim  against  a  city  for 
injury  on  a  sidewalk  held  sufficient,  under  Lavs 
1808,  p.  438,  c.  182.  §  461,  in  its  allegation  of 
cause  of  the  accident. — McCarthy  r.  Ci^  of 
Syracuse  (Sup.)  89. 

A  pedestrian  who  fell  on  an  icy  portion  of 
sidewalk  held  guilty  of  contributory  negligence. 
— Rogers  v.  City  of  Rome  (Sup.)  130. 

The  leaving  by  a  city  of  an  accumulation  of 
ice  and  snow  on  a  walk  held  not  nesUgence.— 
Rogers  v.  City  of  Rome  (Sup.)  130. 

Under  Laws  1891,  p.  3,  c.  4,  as  amended  br 
Laws  1894,  p.  1873,  c  752,  the  city  of  New 
York  held  bound  to  exercise  care  in  the  adop- 
tion of  plans  and  specifications  for  the  con- 
struction of  the  subway  which  could  be  exe- 
cuted without  injury  to  abutting  property,  which 
duty  it  could  not  delegate.— Haefelin  ▼.  Mc- 
Donald (Sup.)  395. 

Where  a  city  contracted  for  the  perfonnau'-^^ 
of  certain  public  work,  it  could  not  be  ma<i'> 
liable  for  negligence  in  the  manner  in  which 
the  work  was  performed. — Haefelin  t.  McDon- 
ald (Sup.)  395. 

A  traveler  on  a  highway,  injured  by  an  ob- 
struction near  the  same,  held  not  guilty  of  con- 
tributory negligence. — Sweet  v.  City  of  Pough- 
keepsie  (Sup.)  618. 

A  city  held  liable  for  failure  to  guard  an  ob- 
struction located  some  six  inches  outside  the 
true  line  of  a  highway,  where  tliere  was  noth- 
ing to  indicate  to  a  traveler  where  the  bound- 
aries of  the  highway  were  located. — Sweet  v. 
City  of  Poughkeepsie  (Sup.)  6ia 
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In  an  action  for  injuria  to  a  ?»▼«>«''"»» 
defective  street,  whether  the  city  had  notice  of 
the  obstruction  hsld  a  question  for  J%  J^'^y-"^ 
Sweet  Y.  City  of  Poughkeepsie  (Sup.)  618. 

City  held  not  relieved  from  liability  for  neg- 
ligence in  construction  of  a  dam  from  which 
it  secures  its  water  supply,  on  the  ground  that 
the  supplying  of  water  is  a  governmental  func- 
tion, in  view  of  Const  art  1.  8  ^.—Towti  of 
Southeast  v.  City  of  New  York  (Sup.)  630. 

Where  a  person  injured  by  a  de'«ctiv«^%^ 
way  in  the  village  of  Port  Chester  fave  notice 
witiiin  30  days  of  the  time  he  was  physically 
and  mentally  able  to  do  so,  such  notice  con- 
stituted a  substantial  and  sufficient  compliance 
with  Laws  1894.  n.  1570,  c.  623.— Williams 
V.  Village  of  Port  (Jhester  (Sup.)  671. 

f  8.     Plsoal    m»na«emoiit,    pnblle    debt, 
seonritles,  and  taxation. 

Laws  1904.  p.  1493,  c.  629.  providing  for  the 
issuance  of  bonds  by  the  city  of  Troy  A«W  a 
Eolation  of  Const,  art.  8,  §  10,  "authorizing 
bonds  exceeding  10  per  cent,  of  the  assessed 
valuation  of  the  city.— Oahill  v.  Hogan  (Sup.) 
1022. 

Laws  1908,  p.  1187,  c.  522,  f  1.  >«W  not  to 
validate  an  assessment  which  was  wholly  void 
for  faUure  to  sufficiently  describe  toe  land.— 
City  of  Rochester  v.  Farrar  (Sup.)  1035. 

Under  a  city  charter  provision,  an  assess- 
ment of  land  held  iUegal  'or  insufficient  descnp- 
tion.— City  of  Rochester  v.  Farrar  (Sup.)  1035. 

An  accurate  description  of  the  land  assessed 
is  essential  to  the  validity  of  the  assessment, 
and  without  certainty  in  that  respect  no  foun- 
dation is  laid  for  bringing  an  action  ^  enforce 
the  coUection  of  the  tax.— City  of  Rochester 
T.  Farrar  (Sup.)  1036. 

MUTUAL  BENEFIT  INSURANCE. 

See  "Insurance,"  §  9. 

NAMES. 

Conducting  business   under   fictitious   partner- 
ship name,  see  "Partnership,"  |  1. 

NAVIGABLE  WATERS. 

See  •'Waters  and  Water  Courses." 


NECESSARIES. 


Liability  of  husband,  see  "Husband  and  Wife," 

liiblilty  of  sepwate  proi)gr^  ,?'."!*"*^^^  ^^ 
man,  see  "Husband  and  Wife."  I  4. 

LlaWtJ  of  wife,  see  "Husband  and  Wife," 

§8. 

NEGLIGENCE. 

Amendment  of   pleadings  In  actions  for,  see 

"Pleading,"  §  6,  „ 

Costs  in  actions  for,  see  "Costs,"  §  1. 


Scope  and  extent  of  review  on  appeal  in  actions 
for,  see  "Appeal,"  f  7. 

By  parHcular  classes  of  partiea. 
See  "Adjoinmg  Landowners" ;  "CJarriers,"  %i  2, 

8;  "Municipal  Corporations,"  §  7. 
Charitable  hospitals,  see  "Charities,"  §  1. 
Employers,  see  "Master  and  Servant,    §§1-6. 
Employfti,  see  "Master  and  Servant,"  §  7. 
Foreign  corporations,  see  "Corporations,    8  0. 
Landlord,  see  "Landlord  and  Tenant,"  i  2. 
Railroad  companies,  see  "Railroads,"  §  4 
Vessel  owners,  see^  "Shipping,"  §  1. 

Condition  or  iue  of  particular  species  of  prop- 
erty, work9f  or  machinery. 
See  "Railroads,"  8  4;  "Street  RaUroada,"  §  2. 
Dam,  see  "Waters  and  Water  Courses,"  §  1. 
Demised  premises,  see  "Landlord  and  Tenant, 
12. 

Contributory  negliyenoe. 

Of  person  injured  at  railroad  crossing,  see 
"Railroads,"  §  4.  .  .      « 

Of  person  injured  by  operation  of  street  rail- 
road, see  Street  Railroads,"  §  2. 

Of  servant,  see  "Master  and  Servant,"  §  ^     , 

Of  traveler  injured  on  highway,  see  "Munic- 
ipal Corporations,"  §  7. 

I   1.    Aots     or     omissions      oonstitiitlnK 
neslisrenoe. 

Where  defendant  contracted  to  repair  an  ele- 
vator, and  did  the  work  iso  negligently  as  to  ren- 
der tne  same  dangerous,  it  was  liable  for  in- 
juries to  a  tliird  person  using  the  same,  though 
the  elevator  in  itself,  when  properly  constructed, 
was  not  a  dangerous  appliance.— ^Kahner  v.  Otis 
Elevator  Co.  (Sup.)  185. 

Defendant,  having  agreed  to  put  an  elevator 
in  a  building  in  first-class  condition,  held  to  have 
assumed  the  same  obligation  as  the  manufactur- 
er who  furnished  the  elevator  in  the  first  in- 
stance.—Kahner  V.  Otis  Elevator  Co.  (Sup.) 
185. 

Architects  employed  to  superintend  the  con- 
struction of  a  building  are  bound  to  exercise 
reasonable  care  and  diligence  in  supervising 
the  work.— Straus  v.  Buchman  (Sup.)  226. 

Where  architects  were  emnloyed  to  complete 
a  partially  constructed  building,  they  are  not 
relieved  from  the  exercise  of  reasonable  care 
and  diligence  in  ascertaining  whether  timbep 
already  placed  in  the  building  were  properly 
fastened. — Straus  v.  Buchman  (Sup.)  22o. 

Architects  permitting  beams  of  building  ta 
rest  on  studpartitions,  contrary  to  Laws  1892, 
p.  547,  c  275;  I  476,  held  not  absolved  from  lia- 
bility for  negligence  by  certain  proof  ofCered. — 
Straus  V.  Buchman  (Sup.)  226. 

It  is  the  duty  of  the  owner  of  a  department 
store  to  exercise  reasonable  care  to  keep  the 
stairways  therein  safe  for  the  use  of  the 
public. — Graham  v.  Joseph  H.  Bauland  Oo. 
(Sup.)  595. 

Owner  of  building  partiy  destroyed  by  fire 
held  not  liable  to  licensee  on  the  premises,  in- 
jured by  fall  of  a  wall.— Haack  v.  Brooklyn  La- 
bor Lyceum  Ass'n  (Sup.)  888. 
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Evidence  In  action  ngtAimt  farmer,  kindling 
fire  on  his  own  land,  which  spread  to  land  of 
another,  held  insufficient  to  show  negligence. — 
Hitchcock  V.  Riley  (Sup.)  890. 

A  person,  in  clearing  his  farm  land,  can  use 
fire,  if  he  exercises  ordinary  care. — Hitchcock  v. 
Uiley  (Sup.)  890. 

The  lessee  of  a  lot  on  which  he  has  piled 
lumber  held  not  liable  for  injury  to  a  child 
in  climbing  on  the  lumber;  he  being  a  tres- 
passer.— ^Powers  T.  Owego  Bridge  Co.  (Sup.) 
1030. 

i   2.     Aotions. 

In  an  action  for  death  of  a  servant  14% 
years  of  age  while  operating  an  elevator,  no  re- 
covery could  be  had,  in  the  absence  of  some  evi- 
dence tending  to  prove  want  of  contributory 
negligence. — Lowry  v.  Anderson  CJo.  (Sup.)  107. 

Whether  architects  were  guilty  of  negligence 
in  supervising  construction  of  building  keld 
question  for  the  jury. — Straus  v.  Buchman 
fSup.)  226. 

In  action  for  injury  to  a  brakeman,  evidence 
of  changes  in  premises  after  the  injury  held  in- 
admissible.—Russell  V.  New  York  Cent,  ft  H.  R. 
R.  Co.  (Sup.)  429. 

Customer  in  department  store  held  not  guilty 
of  contributory  negligence,  as  a  matter  of  law, 
in  stepping  on  a  feather  duster  upon  a  stair- 
way .--Granam  ▼.  Joseph  H.  Bauland  Co.  (Sup.) 

Negligence  may  be  inferred  from  the  act  of 
a  department  store  employ^  in  leaving  a  feath- 
er duster  upon  the  stairway  upon  which  a  cus- 
tomer slipped  and  fell. — Graham  v.  Joseph  H. 
Bauland  Co.   (Sup.)  595. 

Evidence  reviewed,  and  held  insufficient  to 
show  liability  on  the  part  of  an  independent 
contractor  in  the  building  for  injuries  to  the 
servant  of  another  independent  contractor  there- 
in.— ^Thaney  v.  A.  Friederick  &  Sons  C5o.  (Sup.) 
787. 

A  plaintiff,  seeking  a  recovery  on  the  theory  of 
defendant's  ownership  of  premises  which  were 
dangerous  because  of  his  burning  rubbish  there- 
on, held  not  entitled  to  recover  on  the  theory 
that  defendant  was  not  the  owner. — Coleman 
V.  Robert  Graves  Co.  (Sup.)  1040. 

NEGOTIABLE  INSTRUMENTS. 

See  "Bills  and  Notes." 

NEWLY-DISCOVERED    EVIDENCE. 

Ground  for  new  trial  in  civil  actions,  see  "New 
Trial,"  {  1. 

NEW  TRIAL 

Costs,  see  "Costs,"  §  3. 

Necessity  of  motion  for  purpose  of  review,  see 

"Appeal."  S  3. 
Presumptions  on  appeal,  see  "Appeal,"  S  7. 


S   1*    Oromidg* 

A  motion  for  a  new  trial  by  tlie  nngaeosssfiil 
defendant  in  an  action  for  death  against  two 
defendants  held,  under  the  circnmstanoes,  prop- 
erly granted. — Walsh  ▼.  Reiaenberg  (Sap.)  5& 

In  an  action  against  a  street  railway  com- 
pany for  personal  injuries,  setting  aside  of  the 
verdict,  because  of  evidence  showing  that  plain- 
tiff's physical  condition  at  the  time  of  trial  was 
not  due  to  the  injuries,  held  error. — Pesaut  v. 
Metropolitan  St  Ry.  Co.  (Sop.)  814. 

In  an  action  for  trespass  on  realty,  plaintiff 
held  not  entitled  to  a  new  trial  on  the  ground 
of  newly  discovered  evidence  concerning  a 
boundary  line. — ^Litchfield  t.  Sisson  (Snp.)  338. 

NEXT  OF  KIN. 

See  "Descent  and  Distribution." 

NOMINAL  DAMAGES. 
NOTES. 

Promissory  notes,  see  "Bills  and  Notes." 

NOTICE 

As  essential  to  due  process  of  law,  aea  "Con- 
stitutional Law,"  §  3. 

Of  trial,  as  part  of  record  on  appeal,  see  "Ap- 
peal," §  6. 

Of  particular  fa0t8,  a^ts,  or  proceedkiQB, 

See  "Lis  Pendens." 

Appeal,  effect  on  powers  of  lower  court,  see 
^'Appeal,"  S  5. 

Defects  in  title  of  assignor  of  mortgage,  see 
"^lortgages,"  §  3. 

Highway  proceedings,  see  "Highways,"  §  1. 

Local  option  election,  see  "Intoxicating  Liq- 
uors," $  1. 

Loss  insured  against,  see  "Insurance,"  I  0. 

Personal  injuries,  see  "Municipal  Corpora- 
tions," S  7. 

To  pardoulor  doases  of  porMes; 
See  "Municipal  Corporations,"  |  7. 
Member  of  corporation,  see  "Corporations,"  §  3w 

NOVATION. 

Evidence  of  similar  facts  or  transactions,  see 
"Evidence,"  §  3. 

Contract  to  pay  a  certain  amount  in  settle- 
ment of  a  conditional  claim  for  a  larger  sum 
held  a  valid  novation,  preventing  a  subsequent 
recovery  on  the  original  contract  on  the  occur- 
rence of  the  contingency  contemplated  tfaerebj; 
— Bandman  v.  Finn  (Sup.)  504. 

Facts  held  to  prove  the  defense  of  novation. 
—Held  V.  Caldwell-Easton  Oo.  (Sup.)  8!^. 
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NUISANCE. 

Proceedings  by  board  of  health  relating  to, 
see  "Health/'  {  1. 

$    1.    PrlTate  nulsaaees. 

Under  Ck)de  Civ:  Proc  8  1662,  held  that.  In 
an  action  for  a  nuisance,  the  court  was  jus- 
tified in  denying  removal  thereof,  and  In  grant- 
ing damages  only. — Hadcook  y.  Gloversville 
(Sup.)  74. 

A  judgment  allowing  damages  for  a  nuisance 
held  not  subject  to  reversal  on  the  ground  that 
the  court  erroneously  allowed  damages  for  more 
time  than  plaintiff  was  entitled  to ;  the  amount 
allowed  being  less  than  the  damages  proved. — 
Miller  y.  Bdison  Electric  Illuminatmg  Go.  (Sup.) 
1059. 

OATH. 

Of  commissioners  in  highway  proceedings,  see 
"Highways,"  8  1. 

OFFICERS. 

Appeal  from  city  auditor  to  county  board  of 
supervisors  as  special  proceeding,  see  "Ac- 
tion," 8  1. 

Enforcement  of  constitutional  provisions  relat- 
ing to,  see  "Oonstitutional  Law." 

Injunctions  aifecting,  see  ''Injunction,"  8  1« 

Mandamus,  see  "Mandamus,"  f  1- 

Review  of  action  of,  by  certiorari,  see  "Oer- 
tiorari,"  8  1. 

Verification  of  pleading  by  ofllcer  of  corpora- 
tion, see  "Pleading,"  8  6. 

Particular  cUuses  cf  ojJlcerM. 

See  "Judges";  "Justices  of  the  Peace";  "Re- 
ceivers";   "Sheriffs  and  Constables." 

Corporate  officers,  see  "Corporations,"  f  4. 

County  officers,  see  "Counties,"  8  1. 

Municipal  ofllcers,  see  "Municipal  Corpora* 
tions,^*  %^  2, 3. 

Of  association,  see  "Associations." 

Town  officers,  see  "Towns,"  8  2. 

8    1*    Title  to  and  poMeMlon  of  ofllee. 

In  proceedings  under  Code  Civ.  Proc  8  2471a, 
by  one  elected  to  an  office,  to  obtain  possession 
of  books  or  papers,  the  court  will  examine  to 
see  whether  petitioner  has  a  prima  facie  title. — 
In  re  Brearton  (Sup.)  803. 

Petitioner,  having  certificate  of  election,  held 
to  have  prima  facie  title,  entitlinghim  to  main- 
tain proceedings  under  CJode  Civ.  Proc.  8  2471a, 
to  obtain  possession  of  books  and  papers. — In  re 
Brearton  (Sup.)  893. 

OPINION  EVIDENCE. 

In  civil  actions,  see  "Bvidenoe,"  8  T. 

OPTIONS. 

For  purchase  or  sale  of  personal  property,  see 
"Sales,"  8  2. 


ORDERS. 

Review  of  appealable  orders,  see  "Appeal.** 

PARENT  AND  CHILD. 

See  "Guardian  and  Ward." 

PARKS. 

Private  fishery  parks,  see  "Fish.** 

PAROL  EVIDENCE. 

In  dvil  actions,  see  "Evidence,"  8  6L 

PARTICULARS. 

Bill  of.  see  "Pleading,''  i  7. 

PARTIES. 

Domicile  or  residence  as  affecting  venne,  see 
"Venue,"  8  1. 

Entitled  to  sue  in  forma  pauperis,  see  "0>st8," 
I  1. 

Interpleading,  see  "Interpleader." 

Persons  concluded  by  judgment,  see  "Judg- 
ment," 8  4. 

Who  may  verify  pleadings,  see  "Pleading,"  8  6. 

In  octfofM  by  or  against  particular  classes  of 

pdrties. 
See  "Partnership,"  8  2;  "Railroads,"  88  1,2. 

In  pa/rticular  actions  or  proceedings. 
See  "Specific  Performance,"  8  2. 
Ck>ndemnation  proceedings,   see  "Eminent  Do- 
main," 8  3. 
Foreclosure,  see  "Mortgages,"  8  4. 
For  injuries  to  highways,  see  "Highways,"  8  3. 

To  particuUxr  classes  of  conveyanoest  contracts, 

or  transactUms. 
See  "Contracts,"  8  2. 

8   1.    Plaintiffs. 

In  matters  of  procedure  the  lex  fori  governs. 
— Waters  v.  Spencer  (Sup.)  693. 

Assignee  of  a  foreign  judgment  held  authoriz- 
ed to  sue  thereon  in  his  own  name  by  Code  Civ. 
Proc.  8  1909.— Waters  v.  Spencer  (Sup.)  693. 

8  2.     Mew  parties  and  ol&anjre  of  parties. 

Under  Code  Qv.  Proc.  88  452  and  723,  a 
third  person  can  be  made  a  party  to  an  action 
upon  his  own  application  only  in  cases  specified 
in  the  latter  section. — ^Draper  v.  Pratt  (Sup.) 
856. 

Under  Code  Civ.  Proc.  8  452,  a  person,  satis- 
factorily proving  that  an  action  between  other 
parties  concerns  realty  in  which  he  has  an  in- 
terest, held  absolutely  entitled  to  intervene,  un- 
less guilty  of  laches. — Draper  v.  Pratt  (Sup.) 
356. 

Under  Code  Civ.  Proc.  8  452,  a  third  party 
held  not  entitled  to  intervene  in  an  action  to 
foreclose  a  mortgage. — Draper  v.  Pratt  (Sup.) 
356. 
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i  3.     Defeotg,    objeottons,     and    amend- 
ment. 

Under  Code  Civ.  Proc  |§  498,  499,  objection 
to  plaintifTg  legal  capacity  to  sue  can  be  rais- 
ed only  by  demurrer  or  answer.— Waters  t. 
Spencer  (Sup.)  693. 

PARTITION. 

I    1.    Aetions  for  partition. 

In  action  by  heirs  for  partition,  rights  of  un- 
secured creditors  whose  claims  nave  been  al- 
lowed by  the  surrogate  determined,  though  no 
sale  was  had,  under  Code  Giy.  Proc.  S  2760, 
or  action  brought  against  heirs,  under  section 
1843.— Hughes  v.  Golden  (Sup.)  760. 

PARTNERSHIP. 

See  '^Associations." 

I  1.     Tlio  relation. 

Doing  business  under  a  fictitious  partnership 
name,  in  violation  of  Pen.  Code,  f  863,  held 
not  to  prevent  recovery  on  an  executory^  con- 
tract of  sale. — ^McArdle  v.  Thames  Iron  Works 
(Sup.)  485. 

A  partnership  is  not  created  by  an  agreement 
to  participate  m  the  profits  as  a  means  of  com- 
pensation, without  liability  for  losses. — Smith 
v.  Dunn  (Sup.)  881. 

I  2.    RisMs  and  UabiUtios  as  to  tliird 
persons. 

^  In  an  action  for  breach  of  contract,  held  error 
to  refuse  to  admit  evidence  showing  that  the 
contract  was  not  made  by  defendant,  but  by 
himself  and  another  as  copartners. — ^Wildrick  ▼. 
Heyshem  (Sup.)  78. 

The  variance  between  pleading  and  proof  in 
an  action  against  a  partnership  on  a  guaranty 
held  not  to  reouire  reversal  of  a  judgment  for 
plaintiff,  though  a  person  was  erroneously  made 
a  defendant  as  being  a  member  of  the  firm.-^ 
Helios-Upton  Go.  v.  Thomas  (Sup.)  2222. 

i  3.     Dissolution,    settlement,     and     ao« 
eonntins. 

On  appeal  for  dissolution  of  partnership  and 
appointment  of  receiver,  evidence  of  a  Joint 
adventure  was  insufficient  —  Smith  t«  Dunn 
(Sup.)  881. 

PASSENGERS. 

See  "Carriers,"  f  a 

PAUPERS. 

Suits  in  forma  pauperis,  see  "Ck>st8,"  |  1. 

PAYMENT. 

See  "O)mpromise  and  Settlement" 

Of  note,  see  "Bills  and  Notes,"  §  5. 

Of  rent,  see  "Landlord  and  Tenant,"  f  8. 
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PENALTIES. 

For  refusal  of  street  car  company  to  give  tma- 
fer,  see  "Carriers,"  §  1. 

PENDENCY  OF  ACTION. 

Effect  as  to  property  inyolved,  we  "JJm  Pen- 
dens." 

PERSONAL  INJURIES. 

See  "Negligence.*' 

Bill  of  particulars  in  action  for,  see  Tlsad- 

ing,"  5  7. 
Caused   by   operation   of   street    railroad*  see 

"Street  Railroads,"  f  2. 
Condnsiyeness  of  judgment  in  action  for,  see 

"Judgment,"  S  4. 
Bxcessive  damages,  see  "Damages,"  1 4. 
Expert  testimony  in  action  for,  see  "Bridenoe,'* 

i  7» 
New  trial  in  actions  for,  see  *'New  Trial,"  §  1. 
Pleading  damages,  see  "Damages,"  I  5. 
Remarks  of  court  at  trial  of  action  for»  see 

"Trial,"  §  2. 
Requests   for   instructions   in   action    for,  see 

*T]Wal,"  I  4, 
To  employ^,  see  "Master  and  Servant,"  H  1-<L 
To  passenger,  see  "Carriers,"  §  3. 
To  tenant,  see  "Landlord  and  Tenant,"  §  2. 
To  traveler  on  highway,  see  "Municipal  Cor- 
porations," I  7. 
To  traveler  on  hii^way  crossing  railroad,  see 

'"Railroads,"  §  4. 
Venue  of  action  for,  see  "Venue,"  §  1« 

PETITION. 

For  writ  of  certiorari,  see  "Certiorari,"  |  L 

PHYSICIANS  AND  SURGEONS. 

As  expert  witnesses,  see  ''Evidence,"  I  7. 
Liability    of    charitable    hospital    for    injuries 

caused  by  negligence  of  surgeon,  see  "Char- 

ities,    %  1* 

PLEADING. 

As  affecting  form  of  action,  see  ''Action,'*  f  L 

AlUgations  aa  to  partUsuXar  faeUt    acU,  or 

trariBactUms. 
See  "Damages,"  fi  5. 
Capacity  to  sue«  see  "Parties,"  |  8w 

In  aetUnu  by  or  against  partieulor  clatset  qT 
parties. 

See  "Carriers,"  §  3;  * 'Corporations,"  §  2;  "Exec- 
utors and  Administrators,"  I  8;  "Landlord 
and  Tenant,"  §  3;  "Partnership,"  §  2. 

Foreign  corporations,  see  "Corporations,"  §  6^ 

In  particular  aetUms  or  prooeedinoB. 
See  "Fraud."  If  2;  '•Injunction,"  «  2,3:  "Libel 

and  Slander,"  §  2. 
For  breach  of  contract,  see  "Contracts,"  |  4. 
For  conspiracy,   see  "Conspiracy." 
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Foreclosnre*  see  "Mortgages,"  §  4. 

For  injuries  from  breaking  of  dam,  see  ''Waters 
and  Water  Courses,"  §  1. 

For  rent,  see  "Landlord  and  Tenant,"  §  8. 

Indictment  or  criminal  information  or  com- 
plaint, see  "Indictment  and  Information." 

On  bills  or  notes,  see  "Bills  and  Notes,"  H 
1,5. 

On  bonds,  see  "Bonds." 

On  guaranty,  see  "Guaranty,"  §  2. 

Proceedings  supplemental  to  execution,  see  "Bx- 
ecution,"  §  1. 

i  1.     Form  and  Alles*tioas  la  seneraL 

Under  Ck>de  Civ.  Proc.  §  622,  a  hypothetical 
clause  in  answer  held  not  to  render  the  answer 
bad  on  demurrer. — Com  v.  Levy  (Sup.)  658. 

S  2.     Deolaration,  oomplaiat,  petitio]&«  o« 
statement. 

Complaint  for  conversion  and  an  accounting 
held  to  state  a  plurality  of  causes  of  action, 
within  Code  Civ.  Proc.  §  483,  requiring  separate 
statement  and  numbering. — ^Whitney  T.  Wen- 
man  (Sup.)  296. 

I   3«     Plea   or   answer,   oross    eomplaint, 
and  aHlda^it  of  defense. 

An  answer  to  a  suit  to  set  aside  an  alleged 
fraudulent  combination  In  restraint  of  trade 
was  not  objectionable,  on  the  ground  that 
defendants  averred  and  denied  facts  on  informa- 
tion and  belief,  of  which  defendants  had  knowl- 
edi:e. — Straus  v.  American  Publishers'  Ass'n 
(Sup.)  172. 

An  answer  that  plaintiftB  have  been  invited 
to  buy  books  from  defendant  on  like  terms  with 
others  held  irresponsive  to  an  allegation  in  the 
complaint  that  plaintiff  had  been  invited  to 
join  defendant's  combination  set  forth. — Straus 
V.  American  Publishers'  Ass'n  (Sup.)  172. 

An  answer  to  a  suit  to  set  aside  an  alleged 
illegal  combination,  admitting  that  defendants 
had  endeavored  to  ascertain  by  legal  means 
how  plaintiffs  obtained  supplies  of  copyrighted 
books,  held  Irresponsive  to  an  allegation  in  the 
complaint  that  defendants  practiced  a  system 
of  espionage. — Straus  v.  American  Publishers' 
Ass'n    (Sup.)   172. 

An  answer  admitting  that  defendant  main- 
tained the  plans  and  rules  of  a  certain  associa- 
tion as  the  same  have  been  amended  held  not 
responsive  to  a  complaint  alleging  the  mainte- 
nance of  an  unlawful  combination  described. 
— Straus  V.  American  Publishers'  Ass'n  (Sup.) 
172. 

An  averment  in  an  answer,  denying  that  the 
purport  or  effect  of  a  corporate  resolution  ob- 
jected to  in  the  complaint  was  correctly  set 
forth  therein,  held  not  to  constitute  a  denial  of 
the  averment  in  the  complaint. — Straus  v. 
American    Publishers'    Ass'n    (Sup.)    172. 

An  answer  of  a  corporation  admitting  that 
on  a  certain  date  certain  resolutions  were 
adopted,  which  were  from  time  to  time  amend- 
ed, and  denying  that  the  purport  of  such  reso- 
lutions is  correctly  alleged,  held  not  responsive 
to  the  complaint,  alleging  the  adoption  of  a 
particular  resolution  objected  to. — Straus  v. 
American.  Publishers'  Ass'n  (Sup.)  172. 


Where  a  complaint  charged  that  E.  "is  man- 
ager" of  an  alleged  illegal  oornoration,an  answer 
alleging  that  E.  "is  not  now**  the  manager  held 
not  objectionable  as  evasive. — Straus  v.  Ameri- 
can Publishers'  Ass'n  (Sup.)  172. 

An  answer  containing  allegations  and  aver- 
ments made  to  date  from  the  verification  of  the 
answer,  and  not  from  the  verification  of  the 
complaint,  is  insufficient. — Straus  v.  American 
PubUshers'  Ass'n  (Sup.)  172. 

Counterclaim  alleging  that  moneys  advanced 
to  plaintiff  on  false  representations  had  been 
wholly  lost  held  insufficient  as  failing  to  set  up 
facts  from  which  it  could  reasonably  be  infer- 
red that  the  money  was  so  lost — Cause  v.  Com- 
monwealth Trust  Co.  (Sup.)  723. 

Time  to  answer  by  defendant  served  by  pub- 
lication, who  appears  and  demands  a  copy  of 
the  complaint,  held  to  run  from  service  of  com- 
plaint— Sanders  v.  People's  Co-op.  Ice  Co. 
(Sup.)  785. 

I  4*     Demnrrer  or  ezeeption. 

An  interlocutory  judgment,  entered  on  an 
order  overruling  a  demurrer  to  the  complaint, 
and  providing  for  judgment  against  defendant 
as  prayed,  should  be  modified  so  as  to  authorize 
final  judgment  in  accordance  with  the  provi- 
sions of  the  0)de  in  case  defendant  failed  to 
answer. — Smyth  v.  Qraecen  (Sup.)  111. 

§  6.     Amended  and  snpplemental  plead- 
inss  and  repleader. 

Defendant  held  not  entitled  to  allege  error  of 
permission  to  amend  complaint  during  trial. 
—Straus  V.  Buchman  (Sup.)  226. 

Permitting  amendment  of  complaint  during 
trial  in  action  against  architects  for  negligence 
held  proper. — Straus  v.  Buchman  (Sup.)  226. 

In  an  action  on  a  note,  the  allowance  of  an 
amendment  to  defendant's  answer,  raising  a 
new  defense  of  usury,  after  the  jury  had  been 
impaneled,  held  error.  —  Robinson  v.  Lampel 
(Sup.)  858. 

I   6.    Bisnatnre  and  ▼eriJloation. 

Officer  of  a  domestic  corporation  held  a  party, 
within  Code  Civ.  Proc  S  525,  subd.  1,  relating 
to  verification  of  pleadings,  and  need  not  state 
ground  of  his  belief  as  to  all  matters  not  stated 
upon  his  knowledge,  as  required  by  section 
526.— Henry  y.  Brooklyn  Heights  B.  Ca  (Co. 
Ct)  525. 

S  7.     Bill  of  partienlars  and  eop7  of  ae- 
oonnt. 

Where,  in  an  action  for  rent,  defendant  filed 
a  counterclaim  allegiug  loss  of  profits  through 
wrongful  acts  committed  by  plaintiff,  order  for 
a  bill  of  particulars  as  to  such  loss  hM  too 
broad.— Hall  v.  Gterken  (Sup.)  171. 

An  order  for  a  bill  of  particulars  of  matters 
peculiarly  within  defendant's  knowledge  held  er- 
ror.— Belasco  v.  Klaw  (Sup.)  20a 

In  an  action  to  recover  a  percentage  of  the 
profits  of  a  corooration  as  compensation  for 
services  rendered,  right  of  defendant  to  a  bill 
of  particulars  as  to  certain  items  determined. — 
Elting  v.  Gillette  Clipping  Mach.  Co.  (Sup.)  252. 
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In  an  action  for  personal  injuries,  defendant 
held  entitled  to  a  bul  of  particulars  as  to  medi- 
cal expenses,  time  and  wages  lost  by  plaintiff, 
or  a  statement  of  plaintiff's  lack  of  Knowledge 
or  ability  as  a  substitute  for  the  information 
requested. — Ziadi  v.  Interurban  St.  Ry.  Co. 
(Sup.)  606. 

Answer  of  defendant  in  action  to  recover  mon- 
eys loaned  held  not  a  claim  within  Code  Civ. 
Froc.  §  531,  entitling  plaintiff  to  a  bill  of  par- 
ticulars.— Swan  V.  Swan  (Sup.)  794. 

Code  Civ.  Proc.  $  631,  authorizing  a  bill  of 
particulars  of  the  claim  of  either  party,  held,  in 
the  case  of  defendant,  to  refer  to  the  position 
taken  in  the  answer  based  on  the  facts  set  up. — 
Swan  V.  Swan  (Sup.)  794. 

Where  to  an  action  for  moneys  loaned  defend- 
ant pleads  a  general  denial  and  payment,  plain- 
tiff held  not  entitled  to  a  bill  of  particulars  as 
to  payment. — Swan  v.  Swan  (Sup.)  794. 

I   8.    Motiona. 

In  an  action  by  the  purchaser  of  a  refrigerat- 
ing plant  against  the  defendant  after  breach  of 
warranty,  neld,  that  defendant  could  protect 
himself  from  any  surprise  as  to  the  remedy 
which  plaintiff  was  pursuing  by  motion  to  make 
the  complaint  more  definite  and  certain. — Koch- 
evot  V.  Wolf  (SupO  142. 

In  an  action  by  the  purchaser  of  a  refrigerat- 
ing plant  against  defendant  after  a  breach  of 
warranty,  held,  that  defendant  could  protect 
himself  against  any  surprise  as  to  the  theory  on 
which  plaintiff  was  proceeding  by  motion  at 
opening:  of  trial  to  compel  plaintiff  to  elect 
on  which  of  two  possible  theories  he  was  pro- 
ceeding.—Rochevot  V.  Wolf  (Sup.)  142. 

I  0.     Defects  and  objeotions,  waiTer,  and 
alder  by  Terdlot  or  indgment. 

Objection  to  an  amendment  of  the  answer,  not 
urged  when  the  amendment  was  made,  could  not 
be  urged  on  appeal. — Hetzel  v.  Easterly  (Sup.) 
154. 

The  rule  that  the  admission  of  evidence  inad- 
missible under  the  pleadings  cannot  be  cured 
by  a  subsequent  amendment  of  the  pleadings 
cannot  be  invoked,  where  the  evidence  was  not 
objected  to. — Hetzel  v.  Easterly  (Sup.)  154. 

PLEDGES. 

In  a  suit  to  determine  conflicting  claims  to  the 
surplus  on  foreclosure  of  a  pledge  of  stock, 
evidence  considered,  and  hela  insufficient  to 
sustain  a  finding  that  the  certificate  was  as- 
signed to  plaintiff  by  a  claimant,  entitling  to  a 
superior  equity  in  the  distribution  of  the  sur- 
plus.— Gauntlett  v.  Cameron  (Sup.)  385. 

POLICE  MAGISTRATES. 

Criminal  jurisdiction,  see  "Criminal  Law/'  §  2. 

POLICE  OFFICERS. 

See  ''Municipal  Corporations,"  §  3. 
Restraining  keeping  on  premises  on  suspicion 
that  gambling  is  carried  on,  see  "Injunction," 


POLICE  POWER. 

See  "Licenses,"  {  1. 

Of  municipality,  see  "Municipal  CorporatiooB,* 
i  5. 

POLICY. 

Of  insurance,  see  "Insurance." 

POLITICAL  CLUBS. 

See  "Aasodfttions":  "Claba." 

POLITICAL  RIGHTS. 

Suffrage,  see  "Elections.'' 

POSSESSION. 

Of  demised  premises,  see  "Landlord  and  TeD 
ant,"  U  3, 4. 

POUNDAGE. 

Liability  of  attorney  for,  on  dissolution  of  at- 
tachment, see  "Attorney  and  Client,"  §  1. 

PRACTICE. 

Procedure  of  particular  courts,  see  "Courts." 
Tn  particular  civil  oMona  or  prooeedingt. 

*»T«ffl 


Ejectment":    "Habeas 
Interpleader" ;   "Mandamoi.'* 


See  "Divorce," 
Corpus,"  %  1; 
J  2. 

Accounting  by  executor  or  administrator,  see 
"Executors  and  Administrators,"  $  9. 

Condemnation  proceedings,  see  "Eminent  Do- 
main," §  3. 

ParticulOT  proceeS/lnas  in  acticns. 
See  "Continuance";    "Costs";    "Depositions": 
"Evidence";  "Execution";  "Judgment";  "Jo- 
dicial  Sales" ;  "Limitation  of  Actions" ;  "Pai- 
ties";   "Pleading";   "Trial";  "Venue." 

ParticvZar  remediea  in  or  incident  to  acOan*. 

See  "Arrest,"  §  1 ;  "Attachment" ;  "Deposits  in 
Court";  "Discovery";  "Garnishment";  -In- 
junction" ;  "Receivers." 

•  Procedure  in  criminal  proeeeuUons. 
See  "Bail,"  §  1 ;  "Criminal  Law." 
Procedure  in  exerdBC  of  epecua  jurisdictUmM. 
In  justices*  courts,  see  "Justices  of  the  Peace," 
§  3. 

Procedure  on  review* 
See  "Appeal";  "Certiorari,"  §  1;  "New  TriaL" 

PREFERENCES. 

Trial  of  preferred  causes,  see  "Trial."  f  L 

PREJUDICE. 

Ground  for  reversal  In  civil  actions,  see  "Ap- 
peal." §  7. 
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PRELIMINARY  INJUNCTION. 

See  "Injunction,"  S  8. 


PRESCRIPTION. 

It  of  streets  hr,  see 
«,"  {  6. 

PRESUMPTIONS. 


Establisbmeut   of   streets  by,   see   *'Munidpal 
Corporations,"  §  6. 


In  civil  actions,  see  **Evidence,"  §  2, 
On  appeal,  see  "Appeal,"  S  7. 

PRINCIPAL  AND  AGENT. 

See  "Attorney  and  Client." 

Agency  of  busband  for  wife,  see  "Husband  and 

Wife."  §  1. 
Corporate  agents,  see  "Corporations."  §  4. 
Insurance  agents,  see  "Insurance,"  §  8. 
Local  agents  for  foreign  insurance  companies. 

see  "Insurance,"  §  1. 

PRINCIPAL  AND  SURETY. 

See  ''Bail";  "Bonds";  "Guaranty";  "Indem- 
nity." 

Enforcement  of  constitutional  provisions  relat- 
ing to^  see  "Constitutional  Law." 

Liabilities  of  sureties  on  bonds  in  legal  pro- 
ceedings, see  "Appeal,"  §  9;  "Injunction," 
S  6. 

Operation  of  statute  of  frauds  on  contract  of 
tiuretysbip,  see  "Frauds,  Statute  of,"  §  2. 

PRIORITIES. 

Between  judgment  creditors  and  receiver  of 
corporation,  see  "Corporations,"  §  5. 

Of  mortgages,  see  "Chattel  Mortgages,"  S  2; 
"Mortgages,"  S  2. 

PRIVATE  NUISANCL 

See  **Nuisance,"  §  1. 

PRIVILEGE. 

Of  married  women,  see  "Husband  and  Wife." 

§3. 
Of  witness  as  to  testimony,  see  "Witnesses," 

§3. 

PRIVILEGED  COMMUNICATIONS. 

Disclosure  by  witness,  see  "Witnesses,"  §  2. 

PROBABLE  CAUSE. 

For  prosecution,  see  "Malicious  Prosecution," 

PROBATL 

0£  will,  see  ■"Wills,"  {  4. 
89  N.Y.S.— 74 


PROBATE  COURTS. 

8e«  "OourtB,"  I  S. 

PROCESS. 

Time  to  answer  as  dependent  on  service  of, 

see  "Pleading,"  §  3. 
To  sustain  default  judgment,  see  "Judgment," 

In  custUma  ajgainst  particular  classes  cf  parties. 
See  "Absentees." 

Particalar  forms  of  writs  or  other  process. 
See    "Arrest";     "Execution";     "Garnishment"; 
"Injunction" ;    "Mandamus." 

Process  in  special  jurisdictions. 
Justices*  courts,  see  ** Justices  of  the  Peace," 

PROHIBITION. 

Of  traffic  in  intoxicating  liquors,  see  "Intoxicat- 
ing Liquors." 

PROMISSORY  NOTES. 

See  "Billa  and  Notes." 

PROOF. 

Of  loss  insured  against,  see  "Insurance,"  §  6. 

PROPERTY. 

See  "Adjoining  Landowners";  "Fixtures"; 
"Shipping." 

Constitutional  guaranties  of  rights  of  property, 
see  "Constitutional  Law,"  S  3. 

Licenses  in  respect  to  real  property,  see  "Li- 
censes," §  2. 

Protection  ot  rights  of  property  by  injunction, 
see  "Injunction,"  §  1. 

Taking  for  public  use,  see  "Eminent  Domain." 

PROSTITUTION. 

Jurisdiction  of  prosecution  for,  see  "Criminal 
Law,"  §  2. 

Under  Cr.  Code,  §  887,  Laws  1896.  p.  611, 
c.  546,  as  amended  by  Lavs  1904,  c.  493.  and 
New  York  City  Charter,  Consol.  Act,  Xaws 
1882,  p.  366,  c.  410,  §  1458,  held  that,  when  no 
charge  of  vagrancy  is  made,  a  magistrate  has 
no  authority  to  sentence  a  woman  to  the  re- 
formatory on  a  charge  of  being  a  common 
prostitute. — People  v.  Crane  (SupO  87. 

PROVINCE  OF  COURT  AND  JURY. 

In  criminal  prosecutions,  see  "Criminal  Law," 
«  4. 

PUBLIC  DEBT. 

See  "Municipal  Corporations,"  |  8;  "Schools 
and  School  Districts,"  §  1. 


Digitized  by 


Google 


1170 


89  NBW  YOBK  SUPPLEMENT 
and  123  New  York  State  Reporter 


PUBLIC  IMPROVEMENTS. 

By    municipalities,    see    "Municipal    Corpora- 
tions/' S  4. 

PUBLIC  SCHOOLS. 

Se«  ^'Schools  and  School  Districts,"  f  1. 

PUBLIC  USE. 

Taking  property  for  public  use,  see  "Eminent 
Domain." 

QUANTUM  MERUIT. 

See  "Work  and  Labor." 

QUASHING. 

Indictment    or    information,    see    ^'Indictment 
and  Information,"  §  2. 

QUESTIONS  FOR  JURY. 

In  criminal  prosecutions,  see  "Criminal  Law," 
14. 


QUIETING  TITLE. 


i  1.     Biftht  of  aotlon  and  defeasM. 

In  a  suit  to  restrain  the  exercise  of  owner- 
ship over  real  property  and  to  have  a  lease  can- 
celed, the  primary  question  is  the  strength  of 
the  plaintiff's  title. — ^Townsend  v.  Trustees  of 
Freeholders  and  Ck>mmonalty  of  Town  of  Brook- 
haven  (Sup.)  082. 
§  2.    P^oooedinffs  and  relief. 

In  a  suit  to  restrain  the  exercise  of  owner- 
ship over  Lake  Roukonkoma,  on  Long  Island, 
proof  held  not  to  support  a  finding  that  the  title 
to  the  lake  is  in  the  town  of  Brookhaven. — 
Townsend  v.  Trustees  of  Freeholders  and  Com- 
moualty  of  Town  of  Brookhaven  (Sup.)  982. 

QUORUM. 

Of  common  council,  see  "Municipal  Corpora- 
tions," §  2. 

RAILROADS. 

See  "Street  Railroads." 

As  employers,  see  "Master  and  Servant." 

Carriage  of  goods  and  passengers,  see  "Car- 
riers.' 

Liability  for  negligence  in  general,  see  "Negli- 
gence," §  2. 

Right  of  town  to  recover  railroad  taxes  ^f 
county  treasurer,  see  "Counties,"  §  1. 

i  1.     Bielit  of  way  and  other  interests 
in  land. 

Where  a;  proposed  right  of  way  extended 
through  demised  premises,  the  lessee  was  a 
necessary  '  party  to  the  negotiations  and  con- 
tracts leading  up  to  the  procurement  of  that 
right  of  way. — Thompson  v.  Erie  R.  Co.  (Sup.) 
1)2. 


S  2.    Coastmotioa,     ntaiatoaaaoo,     and 
oonipmoaf.. 

Railroad  Afid  to  have  adequate  legal  remedr 
for  violation  of  agreement  by  grade  cros^nnz 
commissioners,  vested  with  authority  as  ti 
certain  improvements  by  Laws  1892,  p.  73.\ 
c  536,  c.  7,  and  not  entitled  to  maintain  suit 
in  equity  for  injunction. — ^Erie  R.  Go.  t.  Citr 
of  Buffalo  (Sup.)  122. 

Breach  of  agreement  with  railroad  fay  grade 
crossing  commissioners  held  not  ground  for  tax- 
payer's suit  to  restrain  their  action. — Erie 
R.  Co.  V.  City  of  Buffalo  (Sup.)  122. 

The  essence  of  a  taxpayer's  cause  of  actioa. 
under  Code  Civ.  Proc.  §  192S,  is  fraud  or  imlaw- 
ful  action  on  the  part  of  a  public  official:  and 
such  an  action  does  not  lie  to  restrain  the  exo-- 
cise  of  the  discretion  vested  in  grade  crossinK 
commissioners  by  Laws  1892.  p.  735,  c  353,  f 
7.--Brie  R.  CJo.  v.  City  of  Buffalo  (Sop.)  122. 

Fact  that  breach  of  contract  by  grade  cross- 
ing commissioners  will  preclude  recorery  from 
railroad  for  its  proportion  of  improvement,  and 
enhance  the  cost  thereof  to  taxpayers,  held  not 
ground  for  taxpayers'  suit. — ^Erie  SL  Co.  v. 
City  of  Buffalo  (Sup.)  122. 

I   8.    Sales,  leases,  tratto  oomtraots,  sad 
consolidation. 

Injunction  on  issue  of  railroad  bonds  held 
unnecessary  to  keep  open  the  question  of  tlie 
validity  of  the  mortgage  securing  the  same,  a> 
the  innocent  purchasers  of  the  bonds  took  nib- 

iect  to  all  equities. — Kissel  v.  Chicago  &  £.  I. 
I.  Co.  (Sup.)  797. 

S  4.     Operation. 

In  an  action  for  death  of  one  killed  at  t 
railroad  crossing,  the  fact  that  the  safety  gates 
were  up  and  not  being  operated  held  of  du 
avail  to  plaintiff. — Stack  v.  New  York  Cent  & 
H.  R.  R.  Co.  (Sup.)  112. 

One  killed  at  a  railroad  crossing  held  guilty 
of  contributory  negligence,  precluding  recovery. 
—Stack  V.  New  York  Cent.  &  H.  JR.  R.  Co. 
(Sup.)  112. 

In  an  action  against  a  railroad  for  injuries 
sustained  while  crossing  a  street  intersected 
by  defendant's  tracks,  evidence  Jheitf  suffideot 
to  show  negligence,  and  to  thrust  npon  defend- 
ant the  burden  of  explaining  its  apparent  want 
of  ca're.— Corbally  v.  Brie  K.  Co.  (Sap.)  577. 

A  railroad  held  liable  for  injuries  to  animaN 
on  its  right  of  way  caused  by  its  failure  to 
fence  the  same,  as  required  by  Laws  1892,  p. 
1390,  c.  676,  §  32.— Lee  v.  Brooklyn  Heights 
R.  Co.  (Sup.)  652. 

Laws  1892,  p.  1390,  c.  676,  %  32,  hOd  not 
to  require  a  railroad  to  fence  its  right  of  way 
in  the  city  of  New  York,  where  a  highway  in- 
tervened between  adjoining  land  and  the  right  of 
way. — Lee  v.  Brooklyn  Heights  R,  Ca  (Sup.' 
652. 

Railroad  Law,  Laws  1892,  p.  139(\  c.  67a  I 
32,  reauires  street  railroad  companies  incor- 
porated under  article  1  of  the  act  (pa^  1382* 
to  maintain  cattle  guards  at  crossings  m  coun- 
try.—Evans  V.  Utica  &  M.  Valley  Ry.  Co.  (Co. 
Ct.)  1089. 
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REAL  ACTIONS. 

Se«  "Ejectment." 

REAL  PROPERTY. 

Lrimitation  of  action  to  recorer,  see  ''limitation 
of  Actions,"  §  1. 

RECEIVERS. 

Of  corporations,  see  "Corporations,"  $$  4.  5. 
Of  insurance  companies,  see  "Insurance,"  S«j2. 
Of  partnership,  see  "Partnership,"  §  3. 

I    !•    HAture   and   groiinda   of   reooiTor- 


Gompiaint  and  afidavlt  of  defendant  in  an 
action  to  follow  and  imprece  a  trust  on  a  fund 
alleged  to  have  been  acquired  by  extortion  held 
to  authorize  the  appointment  of  a  receiver  and 
an  injunction  pendente  lite. — Piatt  v.  Elias 
(Sup.)  1015. 


§    2. 


qualification,      and 


Appointment, 
tenure. 

On  a  motion  to  appoint  a  receiver  to  execute 
a  trust  unexecuted  at  his  death,  by  a  receiver  of 
a  savings  bank,  a  receiver  appointed  to  realize 
on  the  assets  and  ascertain  whether  the  original 
receiver  at  his  death  had  accounted  for  moneys 
belonging  to  the  estate. — ^In  re  Townsend  (Sup.) 
1012. 

RECORDS. 

Kfifect  of  failure  to  record  chattel  mortgages  by 

bankrupt,  see  "Bankruptcy,"  §  1. 
Estoppel  by  record,  see  "Estoppel,"  S  1. 
Of  lease,  see  "Landlord  and  Tenant,"  §  1. 


Of  mortgage,  see  "Mortgages,"  §§  1,  3. 
On  appeal,  see  "Appeal,"  f  1. 
Transcript  on  appeal,  see  '^Appeal,"  §  6. 


REDEMPTION. 

From  mortgage,  see  "Mortgages,"  S  5. 
From  tax  sales,  see  "Taxation,"  §  3. 

REFERENCE. 

Conclusiveness  of  decision  of  referee  in  foreclo- 
sure proceeding^. see  "Judgment,"  S  4. 

In  proceedings  to  revoiM  liquor  license,  see  "In- 
toxicating Liquors,"  f  2. 

On  application  fot  sale  of  decedent's  property 
under  order  of  court,  (see  "Executors  and  Ad- 
ministrators," §  7.     .^ 


REHEARING. 


See  "New  Trial." 


REINSURANCE. 


See  "Insurance,"  §  8. 


RELEASE. 

See  "Compromise  and  Settlement.** 
Of  lien,  as  consideration  for  bill  or  note,  see 
"Bills  and  Notes."  §  1. 

RELIGIOUS  SOCIETIES. 

Civil  courts  will  interfere  in  ecclesiastical 
matters  only  where  there  are  conflicting  claims 
as  to  church  property  or  civil  rights. — West- 
minster Presbyterian  Church  v.  Findley  (Sup.) 

Application  by  ruling  elders  and  members  of 
the  session  of  a  Presbyterian  church  to  enjoin 
trustees,  elected  under  Laws  1902,  pp.  334,  335, 
c.  97,  §  40,  subds.  6,  7,  from  acting  as  such,  de- 
nied.— Westminster  Presbyterian  Church  v. 
Findley  (Sup.)  801. 

REMAINDERS. 

See  "Ldfe  Estates." 

Right  to  curtesy  in  estate' in  remainder,  see 
•^Curtesy." 

REMEDY  AT  LAW. 

Effect    on  Jurisdiction    of    equity,    see    "Rail- 
roads," §  2;  "Specific  Performance,"  §  1. 

REMOVAL. 

Of  association  officers,  see  "Associations." 

REMOVAL  OF  CAUSES. 

Change  of  venue  or  place  of  trial,  see  *'Venue," 

§  2. 
Transfer  of  canses  in  courts  of  same  state,  see 

"Courts,"  §  2. 

REMOVAL  OF  CLOUD. 

See  "Quieting  Title." 

RENT. 

See  "Landlord  and  Tenant,"  S  3. 

REQUESTS. 

For  findings  on  trial  by  court,  see  "Trial,"  §  5. 
For  instructions  in  civil  actions,  see  "Trial," 
84. 

RESCISSION. 

Of  contract,  see  "Contracts,"  §  8.      * 

Of  contract  for  sale  of  goods,  see  "Sales,"  S  3. 

RES  GEST/E. 

In  civil  notions,  see  "Evidence,"  §  3.  . 
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RESIDENCE. 


Affecting  jurisdiction   in  divorce  proceedings, 

see  "Divorce,"  §  2. 
Affecting  qualification  of  voter,  see  "Ejections," 

Of  parties  as  affecting  venue^  see  **Venue>"  1 1. 

RES  IPSA  LOQUITUR. 

See  "landlord  and  Tenaot,"  f  2. 

RES  JUDICATA. 

Bee  "Jadgment,"  M  8,  4. 

RESTRICTIONS. 

la  deeda,  aee  "Deeda,"  1 1. 

RETAINER. 

Of  attorney,  see  ''Attorney  and  Client,"  i  2. 


RETURN. 

Mections,*'  § 
rari,  see  "Oei 

REVENUE 


Of  election,  see  "Mections,"  §  2. 

To  writ  of  certiorari,  see  "Oertiorarl,"  |  1. 


See  "Taxation." 


REVIEW. 


See  "Appeal";   "Certiorari";   "Criminal  Law," 
§  6. 

REVOCATION. 

Of  license,  see  "Licenses,"  §  2. 

Of  liqnor  license,  see  "Intoxicating  Liquors," 

i  2. 
Of  wUl.  see  "Wills,"  S  8. 

RIGHT  OF  WAY. 

Of  ri^Iroad^,  see  "Railroads,"  SS  1,  4. 

RISKS. 

Assumed  by  employ^,  see  "Master  and  Serv- 
ant," i  6. 

ROADS. 

See  "Highways," 

Streets  in  cities,  see  "Municipal  Corporations," 
SS  6,  7. 

RULES. 

For  protection  of  employes,  see  "Master  and 
Servant,"  §  8. 


SALES. 


Bill  6f  sale  as  Chattel  mortgage,  see  "Chattel 

Mortgages,"  |  1. 
By  individual  doing  business  in  firm  name,  s«e 

"Partnership,"  §  1. 
Motions  relating  to  pleadings  in  actions  relatirf: 

to,  see  "Pleading.^'  §  8. 
Of  intoxicating  liquors,  see  "Intoxicating  Liq> 

uors." 
Of  property  of  decedent  under  order  of  court* 

see  "Executors  and  Administrators,"  I  7. 
Of  realty,  see  "Vendor  and  Purchaser." 
On  order  or  judgment  of  court,  see  "Jodid&l 

Sales." 
Tax  sale,  see  "Taxation,"  i  8. 

i    1*    Requisites    and   ▼alidity     of    eom* 
tract. 

Contract  for  sale  of  paper  keld  complete.— 
John  Single  Paper  Co.  v.  Hammermill  Psikt 
Co.   (Sup.)  116. 

Evidence  in  action  for  breach  of  contract  to 
sell  paper  held  to  show  acceptance  of  order  for 
the  paper  by  defendant.— njohn  Single  Paper 
Co.  V.  Hammermill  Paper  Co.   (Sup.)   116. 

I   2.     Conatrnotioii  of  oontraet. 

Contract  providing  for  future  payment  of 
specified  sum  by  defendant  to  plaintiff  for  prop- 
erty then  on  hand  on  the  issuance  of  a  certain 
license  held  to  be  a  mere  option  agreemeot.  f>o 
that  defendant  was  not  bound  to  pay  die 
amount  on  the  issuance  of  the  license. — Xev 
York  Pelton  Floor  Co.  v.  Tucker  &  Viatoa 
(Sup.)  410. 

§  8.    Modifloatlon  or  resoisfllom   of  cem- 
traot. 

Mistake  of  plaintiff,  in  action  for  breadi  of 
contract  to  sell  paper,  in  sending  speisficatioos 
of  size  and  weight,  held  insufficient  to  justify 
cancellation  of  order  by  defendant. — John  Sin- 

fle  Paper  Co.  v.  Hammermill  Paper  Co.  (Sop.» 
Iti. 

Under  the  evidence,  held,  that  it  was  a  ques- 
tion for  the  jury  whether  a  contract  was  mod- 
ified before  acceptance. — ^McArdle  ▼.  names 
Iron  Works  (SupO  485. 

S  4.    Perf ormanoe  of  eontraot. 

Where  ^intiffs  assignor  delivered  to  de- 
fendant 129,000  sets  of  labels,  whereas  the 
contract  called  for  but  100,000,  defendant  was 
bound  to  pay  for  such  excess  or  to  return  the 
same  unconditionally  to  plaintiff. — Levino  ▼. 
Moore  Co.  (Sup.)  573. 

t  6.     Remedies  of  buyer. 

The  remedies  of  a  purchaser  of  a  refrigeratiDZ 
plant  on  a  breach  of  warranty  determined.— 
Bochevot  V.  Wolf  (Sup.)  142. 

In  an  action  by  the  purchaser  of  a  refrigerat- 
ing plant  against  the  seller  for  breach  of  \r:ir- 
ranty,  held,  that  plaintiff  was  confined  to  tbo^ 
objections  to  the  plant  which  he  had  made  in 
a  notice  to  defendant. — ^Rochevot  v.  Wolf  (Sup* 
142. 

In  action  by  the  purchaser  of  a  refrigerating 
plant  for  damages  for  breach  of  warranty. 
held,  that  admission  of  evidence  offered  for  the 
purpose  of  showing  value  of  the  plant  when  it 
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was   accepted    by   plaintilf   was   not   error. — 
Rochevot  V.  Wolf  (Sup.)  142. 

In  an  action  by  purchaser  of  a  refrigerating 
plant  for  breach  of  warranty,  held  error  to 
refuse  to  charge  that  the  damages  would  not 
exceed  the  amount  which  would  be  sufficient 
to  place  the  plant  in  a  proper  condition. — 
UocheTOt  V.   Wolf  (Sup.)   142. 

Where  defendants  installed  in  plaintiffs  house 
a  heating  apparatus  with  a  guaranty,  held,  that 
a  judgment  awarding  him  the  cost  of  substitut- 
ing another  larger  boiler,  sufficient  to  give  heat 
required,  without  any  allowance  for  the  boiler 
already  in,  was  erroneous. — Long  v.  Chapman 
(Sup.)   841. 

§   6.    Conditional  sales. 

Absolute  taking  of  property  sold  on  condition- 
al sale  held  to  defeat  right  of  seller  to  recover 
unpaid  installments  of  purchase  price. — White 
V.  A.  W.  Gray's  Sons  (Sup.)  481. 

Retaking  of  property  by  seller  as  trustee  foi 
buyer  held  to  entitle  the  buyer  on  conditional 
sale  to  offset  the  value  of  the  property  against 
the  balance  of  the  unpaid  purchase  price. — 
White  V.  A.  W.  Gray's  Sons  (Sup.)  481. 

SALVAGE. 

{  1.     Risbt  to  oomponsatioii. 

To  displace  a  salvage  claim  for  rescuing 
a  vessel  from  the  perils  of  the  sea,  a  specific 
contract  for  compensation  must  be  shown. — 
Merritt  &  Chapman  Derrick  &  Wrecking  (Do.  v. 
Tice  (Sup.)  1057. 

I  8*     Uen  and  reooTery. 

In  an  action  for  services  in  rescuing  a  ves- 
sel fronr  the  perils  of  the  sea,  based  on  the 
existence  of  a  contract  for  compensation,  evi- 
dence as  to  the  insurance  of  the  vessel  was  in- 
admissible.— Merritt  &  Chapman  Derrick  & 
Wrecking  Co.  v.  Tice  (Sup.)  1057. 

In  an  action  for  services  in  rescuing  a  ves- 
sel from  the  perils  of  the  sea,  certain  evidence 
held  inadmissible  on  the  issue  of  a  contract  for 
compensation  for  the  services. — Merritt  &  Chap- 
man Derrick  &  Wrecking  (3o.  v.  Tice  (Sup.) 
1057. 

SATISFACTION. 

See  "Compromise  and  Settlement.** 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

Kducational  departments  and  officers  in  munici- 
pal corporations,  see  "Municipal  Corpora- 
tions," 13. 

§    1.     Public  schools. 

In  action  on  school  district  bonds  held  that 
city  of  New  York,  to  which  a  part  of  a  district 
had  been  attached,  was  not  a  necessary  party. — 
Southold  Sav.  Bank  v.  Board  of  Education  of 
Union  Free  School  Dist.  No.  22  of  Town  of 
Hempstead  (Sup.)  714. 

SEALS. 

Affecting  validity  of  bonds,  see  "Bonds,"  §  1. 


SEPARATE  ESTATL 

Of  married  women,  see  "HnslMnd  and  Wife." 

SERVICES. 

See  "Work  and  Labor." 

SET-OFF  AND  COUNTERCLAIM. 

Pleading  matter  of  set-off  or  counterclaim,  see 
"Pleading,"  |  8. 

SETTLEMENT. 

See  'Xfompromise  and  Settlement.** 
By  executor  or  administrator,  see  "Executors 
and  Administratoni,*'  f  9. 

SHERIFFS  AND  CONSTABLES. 

Liability  of  attorney  for  compensation  on  dis- 
solution of  attachment,  see  "Attorney  and 
Client,"  §  1. 


f   1. 


qnalillcatioa,      *ad 


Appointment, 
tenure. 

A  constable  held  to  be  at  least  a  de  facto  of- 
ficer at  the  time  of  service  of  a  summons  by 
him. — Hammondsport  Law,  Loan  &  Collection 
Ass'n  V.  Kinsell  ((>).  Ct.)  684. 

f   2.    Compensation. 

Under  Laws  1902,  p.  972,  c.  380,  the  sheriff 
of  Ontario  county  is  not  a  salaried  officer,  with- 
in Code  Civ.  Proc.  §  3307,  subd.  4,  granting 
certain  fees  to  sheriffs,  except  in  counties  where 
they  are  salaried. — People  v.  Leech  (Sup.)  178. 

SHIPPING. 

See  "Salvage." 

i   1.    Oaninse  of  passensors. 

A  passenger  on  a  steamship,  injured  bv  the 
parting  of  a  cable  as  he  was  watching  the  hoist- 
ing of  ashes  from  the  hold,  held  not  entitled  to 
the  exercise  of  more  than  ordinary  care. — 
Ganguzza  y.  Anchor  Line  (Sup.)  1049. 

SIDEWALKS. 

In  cities,  see  "Municipal  Oorporationa,"  |  7. 

SLANDER. 

See  "Libel  and  Slander." 

SOCIETIES. 

See  "Associations";   "Clubs." 

SPECIAL  PROCEEDINGS. 

See  "Action,"  §  1. 
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SPECIFIC  PERFORMANCE. 

I  1.     Ifatvro  and  crouads  ef  remedy  in 
KeneraL 

A  bill  in  equity  will  not  lie  to  compel  specific 
performance  of  a  contract  to  issue  corporate 
stock  to  plaintiff,  in  the  absence  of  an  allega- 
tion and  proof  snowing  that  plaintiff  has  not 
an  adequate  remedy  at  law. — Kennedy  v. 
Thompson  (Sup.)  963. 

f  Zm    Prooeodinsa  and  relief. 

in  an  action  by  a  beneficiary  to  compel  testa- 
mentary trustees  to  specifically  perform  an 
antenuptial  contract  made  by  plaintiff  with  tes- 
tator, the  executors  of  the  will  are  not  neces- 
sary parties. — Phalen  ▼.  United  States  Trust 
Co.  (Sup.)  099. 

SPIRITUOUS  LIQUORS. 

See  "Intoxicating  Liquors.'* 

STATEMENT. 

Of  case  or  facts  for  purpose  of  review,  see  "Ap- 
peal," §  6. 

Of  facts  agreed  on  for  submission  to  court,  see 
"Submission  of  Controversy." 

STATES. 

Coarta,  see  "Oourta." 

STATUTES. 

Presumptions  as  to  statutes  of  other  states,  see 

"C!6n- 


"Evidence,"  f  27 
"civ 


Violations  of  civil  or  oolitical  rights,  i 
stitutional  Law,"  S  2. 

Provisions  relating  to  parUcuUvr  tubjects. 
See  "Attachment/*  §  2:  "Carriers,"  S  3;  "Com- 
merce," §  1;  "Counties,"  §  1;  "Courts."  §  4; 
"Criminal  Law,"  i  2;  ''Descent  and  Distribu- 


tion"; "Discovery,"  f  1;  "Execution,"  f  1: 
"Executors  and  Administrators,"  SI  2,  V5; 
"Exemptions,"  §  1;  -Food";  "Garnishment"  ^ 
1;  "Health,'*  §  1;  "Highways";  "Intoxlm 
ing  Liquors";  "Licenses,"  §  1;  "Limiution 
of  Actions";  "Master  and  Servant"  I  1; 
"Mechanics'  Liens,"  §  2;  "Municipal  Corpus 
rations,"  §§  1.  4.  7,  8;  "Parties,"  I  2;  "P^.s- 
Utution";  "Railroads,"  S  4;  "Street  lia.i 
roads,"  §  1;   "Taxation."  §  5. 

Bill  of  particulars,  see  "Pleading,"  S  7. 

Statute  of  frauds,  see  "Frauds.  Statute  of.** 

I   1.    Eaaetment,  requisites,  aad  ▼alidity 
in  Koneral. 

Laws  1896,  p.  887,  c.  727,  §  2,  making  appli 
cable  to  proceedings  under  the  act  proTisions  of 
law  relating  to  the  taking  of  private  property. 
held  not  repugnant  to  Const,  art.  3,  S  17,  provid 
ing  that  no  act  shall  provide  that  any  existius 
law  shall  be  applicable,  except  by  inserting  it 
in  such  act.— In  re  City  of  New  York  (Sup.)  6: 
In  re  Riverside  Park,  Id. 

I  2*     Bvbjeets  and  titles  of  aeta. 

Laws  1904,  p.  1493,  c.  G29,  amending  the 
act  in  relation  to  the  city  of  Troy  (Laws  19iTS, 
p.  891,  c.  389),  held  unconstitutional  as  beini;  a 
local  act  not  expressing  its  subject  in  its  citl^. 
—Cahill  V.  Hogan  (Sup.)  1022. 

9  3.     Amendment,  reTision,  aad  oodiflea- 
tion. 

In  a  proceeding  to  revolce  and  cancel  a  liquor 
tax  certificate,  order  of  reference  heid  proper, 
under  liquor  Tax  Law  (Laws  1896,  p.  Git,  c. 
112.  as  amended  bv  Laws  1897,  p.  229,  c.  312<. 
§  28,  subd.  2,  notwithstanding  unconstitutioDdli- 
ty  of  Laws  1900,  p.  863,  c.  3(>7,  amendatory 
thereof.— In  re  Cullinan  (Sup.)  683. 

§  d.     Oonstraetion  and  operatiom. 

Use  of  word  "third,"  in  Laws  1896.  p.  887.  c. 
727,  §  4,  relative  to  apportionment  of  costs  of 
an  improvement  on  property  owners.  AeU  an  in- 
advertence, and  the  word  should  be  read 
"fourth."— In  re  City  of  New  York  (Sup.)  ♦;. 
In  re  Riverside  Park.  Id. 
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S  1391 1019 

§  1391.  Amended  by  Laws 

1903,  p.  1071,  ch.  461... 

685,  948 

§  1499 624 

I  1525 704 

§  1538 392 

S  1602 74 
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8  170 527 
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8  259 762,  773 

8  260 762 

8  265 762,  773 

8  276 746 
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8  342.    Amended  by  Laws 

1904,  p.  1532,  ch.  649. . .  364 

8  344 183 

8  363 485 

8  378 322 

HEYDECKER'S  GENERAL 

LAWS. 
Page  1404,  ch.  20,  S  12.  .1006 

CITY  CHARTERS. 
Greater  New  York.    Laws 
1897,  p.  160,  ch.  378,  § 
4,56 912 


Greater  New  York.  Laws 
1897.  p.  360,  ch.  378.  § 
1001  180 

Greater  New  York.  Laws 
1897,  p.  520,  ch.  878,  | 
1476 902 

Greater  New  York.  Laws 
1901,  p.  42,  ch.  466,  «  94  268 
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466,  §§  707,711 830 

Greater  New  York.  Laws 
1901,  p.  599,  ch.  466,  8 
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1406 268 
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Mt.  VernoD.  Laws  1892, 
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K,  413 601 
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366.  ch.  410,  §  1458.  .87,  830 

Rochester.  .  Laws  1880,  pp. 
66,  71,  75,  ch.  14,  8§  172, 
198,  199,  215 518 

Rochester.  Laws  1880.  p. 
76,  ch.  14,  §  218 67 
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1874,  p.  853,  ch.  296 230 

1877,  p.  547,  ch.  466. 
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1461  830 
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1    ^ 1089 
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690,1122,71 753 

1893,  p.  663,  oh.  338,  §  27. 
Amended  by  Laws  1900, 

p.  1245.  ch.  584 1004 

1893,  p.  1490.  ch.  660. ...  180 

1893,  pp.  1.502,  1506,  ch. 
661,  §§21,  25 1093 

1894,  p.  269,  ch.  134 78(5 

1894,  p.  1570,  ch.  623. . . .  671 

1894,  p.  1873,  ch.  752. .. .  395 

1895,  p.  317,  ch.  545 418 

1895,  p.  806,  ch.  449 180 

1895,  p.  1314,  ch.  617 518 
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1896,  p.  57,  ch.  112,  §  16. .  376 
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1897,  pp.  377,  382.  ch.  414. 
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1897,  pp.  403.  404.  ch.  378. 
SS  1114.  1117 737 

1897.  p.  461.  ch.  415 1074 
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1897,  pp.  480,  494,  ch.  415. 
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1897,  pp.  498,  499,  ch.  415. 
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1897.  p.  520,  ch.  378.  fi 
1476.  Greater  New  York 
Charter    992 
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1897,  p.  719.  ch.  612. 

Amended  by  Laws  1898. 

p.  1091,  ch.  395,  §  114. .  658 
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§§  91,  96,  98 607 

1897,  pp.  732,  733,  ch.  612, 
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1$  17,33 893 

1898,  p.  438,  ch.  182,  ||  461  89 
1898,  p.  438,  ch.  182,  S  461. 

Amended  by  Laws  1899. 

p.  1290,  ch.  581 67 
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1898,  p.  1091,  ch.  395,  f 
114 , 658 

1899,  p.  80,  ch.  61 347 

1899,  p.  100.  ch.  76 744 

1899,  p.  353,  ch.  192,  §  81  107 
1899,  p.  406,  ch.  225 876 

1899.  p.  1290,  ch.  581 . . . .  67 

1900,  p.  58,  ch.  20.  §  200. .  1 
1900.  p.  62,  ch.  20,  §  220. 

siibd.  1 416 

1900,  p.  853,  ch.  367.  S  16.1006 

1900,  p.  803.  ch.  367 083 

1900,  p.  1245,  ch.  534 1004 

1900,  p.  1438,  ch.  658. .. .  744 

1901,  p.  42,  ch.  466,  §  94. 
Greater  New  York  Char- 
ter    268 

1901,  pp.  298,  801,  ch.  466. 
§8  707,  711.  Greater 
New  York  Charter 830 


1901,  p.  316,  ch.  132 340 

1901.   p.   599,   ch.   466.   S 
1401.    Greater  New  Yori[ 

Charter 26a  719 

J901.    p.   600,   ch.   466.   | 
1406.    Greater  New  York 

Charter   268 

1901,  p.  889,  ch.  334,  1 2. .  574 
1901,  p.  902,  ch.  334,  S  5& 
Amended  by  Laws  1903, 

p.  408,  ch.  179 574 

1901,  p.  965.  ch.  354 72 

1901,  p.  1327,  ch.   538.  i 

15  5M 

1901,  p.  1364,  ch.  558 2S4 

1901,  p.  1365.  ch.  558 72 

1902,  p.  59,  ch.  30,  ff  70e. 
70f   709 

1902,  pp.  334,  335,  ch.  97, 

§  40,  subdfl.  6,  7 801 

1902,  p.  972.  ch.  380 178 

1902,  p.  1490.  ch.  580.  J  3  287 

1902,  p.  1519,  ch.  580.  «  91  622 

1903,  p.  165,  ch.  41 liri 

1903.  p.  408,  ch.  179 574 

1903,    p.     891,    ch.     389. 

Amended  by  Laws  1904. 

p.  1493.  rh.  629 1022 

1903,  p.  1071,  ch.  461 6Sr, 

190;^,  p.  1071,  ch.  461 948 

1903,  p.  1182,  ch.  51."i 230 

1903.  p.  1187,  ch.  .522.  $ 

1   103.i 

1904,  p.  1493,  ch.  629 1022 

1904,  p.  1134,  ch.  453 87 

1904,  p.  1532,  ch.  649....  364 


STAY. 

Of  injunction,  see  "Injunction,"  If  4,  5. 

Of  proceeding  on  appeal,  see  "Appeal,"  S  9. 

STOCK. 

Corporate  stock,  see  "Oorporationa,"  |  2. 

STREET  RAILROADS. 

See  "Railroads." 

Carriage  of  passengers,  see  "Carriers." 
New  trial  in  actions  by  or  against,  see  "New 
Trial,"  §  1. 

I   1.    Establishment,    eonstraetloii,     and 
matntenanoe. 

Street  railroads,  accepting  the  provisions  of 
statutes  permitting  them  to  enter  into  a  con- 
tract to  lease  lines  of  other  companies  author- 
ized thereby,  are  bound  to  assume  the  duties 
and  obligations  imposed  by  the  statutes  as  a 
consideration  for  the  privilege.  —  O'Reilly  v. 
Brooklyn  Heights  R.  Co.  (Sup.)  41. 

Laws  1885,  p.  525,  c.  305,  Laws  1890,  p.  1082, 
c.  565,  and  Laws  1892,  p.  1382,  c.  676,  relating 
to  street  surface  railroads,  held  to  be  in  pari 
materia.— O'Reilly  v.  Brooklyn  Heights  R.  Co. 
(Sup.)  41. 

Where  a  proposed  "extension"  of  a  street 
railroad  is  in  fact  the  construction  of  a  new 


road,  it  is  not  excepted  from  the  necessity  of 
obtaining  the  certificate  of  public  convenience, 
required  by  Laws  1892,  p.  1395,  c.  676,  made 
applicable  to  street  railroads  by  Laws  189-^.  p. 
31  i,  c.  645,  although  the  road  contemplating 
the  extension  was  formed  previous  to  the_pass- 
age  of  Laws  1895.— New  York  Cent.  &  H.  B. 
R.  Co.  V.  BuflFalo  &  W.  Electric  Ry.  Co.  (Sup.) 
418. 

The  railroad  law  (Laws  1890,  p.  1082,  c.  5*S, 
amended  by  Laws  1892,  p.  1395,  c-  676)  made 
applicable  to  street  railroads  by  Laws  1895.  p. 
317,  c.  545,  should  be  given  a  reasonable,  rath- 
er than  a  literal,  construction,  in  the  light  of 
the  legislative  purpose  which  inspired  it, — New 
York  Cent.  &  H.  R.  R.  Co.  v.  Buffalo  A  W. 
Electric  Ry.  Co.  (Sup.)  418. 

A  proposed  "extension"  of  the  line  of  a  street 
railroad  J^ld  in  fact  the  construction  of  a  new 
line,  which  could  not  be  undertaken  without 
the  certificate  of  public  convenience  requirp<1 
by  Lawa  1892,  p.  1395,  c.  676,  made  applica- 
ble to  street  railroads  by  Laws  1895,  p.  317, 
c.  545,  notwithstanding  Laws  1890,  p.  1106.  c 
565.  8  90,  permitting  an  extension  without  such 
certificate.— New  York  Cent.  &  H.  R.  R.  Co.  v. 
Buffalo  &  W.  Electric  Ry.  Go.  (Sup.)  418. 

Laws  1895,  p.  1962,  c.  947,  held  not  to  au- 
thorize the  commissioner  of  parks  in  the  ritr 
of  Brooklyn  to  impose  conditions  on  a  permit 
granting  a  street  railjray  company  the  right  to 
cross  a  parkway,   affecting  the  railroad  corn- 
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pany*s  enjoyment  of  its  legislative  franchise. — 
Feople  V.  Kennedy  (Sup.)  603. 

Where  a  street  railway  had  a  vested  right  to 
cross  a  certain  parkway,  subject  to  local  regu- 
lation of  tracks,  etc.,  a  park  commissioner  had 
no  jurisdiction  to  impose  a  condition  relating 
to  the  manner  of  the  running  of  cars  over  the 
tracks  so  laid. — Peo]^e  v.  Kennedy  (Sup.)  603. 

A  lessor  railway  corporation  cannot,  in  view 
of  the  rights  of  the  public,  use  physical  force 
to  enforce  its  decision  that  cars  run  over  its 
tracks  by  a  lessee  company  are  heavier  than 
the  agreed  weight. — Schenectady  Ry.  Co.  v. 
United  Traction  Co.  (Sup.)  931. 

I  2.     Begvlation  and  operatloii. 

Where  a  collision  between  a  street  car  and  a 
vehicle  occurred  where  two  streets  intersected 
a  third,  the  right  of  the  street  car  to  use 
the  street  was  equal,  but  not  superior,  to  the 
right  of  the  driver  of  the  vehicle. — Solomon  v. 
Buffalo  Ry.  Co.  (Sup.)  99. 

The  motive  of  a  person  attempting  to  cross 
a  street  car  track  at  a  street  intersection  held 
ininialerial,  in  an  action  for  injuries  in  a  col- 
lision between  his  vehicle  and  the  street  car. 
— Solomon  v.  Buffalo  Ry.  Co.  (Sup.)  99. 

That  a  street  car  is  run  in  a  city  at  the  rate 
of  eight  or  ten  miles  an  hour  held  not  of  itself 
a  violation  of  law. — Reid  Ice  Cream  Co.  v. 
Interurban  St.  Ry.  Co.  (Sup.)  968. 

Whether  a  pedestrian  who  failed  to  look  for 
an  approaching  street  car  was  guilty  of  con- 
tributory negligence  held  for  the  Jury. — Lofsten 
V.  Brooklyn  Heights  R.  Co.  (Sup.)  1042. 

In  an  action  for  injuries  sustained  in  a  col- 
lision with  a  street  car,  the  refusal  to  charge 
that  the  evidence  did  not  show  negligence  on 
the  pnrt  of  the  motorman  in  charge  of  a  car  held 
<»rror. — Sealey  v.  Metropolitan  St.  Ry.  CJo.  (Sup.) 
1(>45. 

STREETS. 

See  "Highways";  "Municipal  Corporations,"  §S 

6,  7. 

SUBMISSION  OF  CONTROVERSY. 

On  the  submission  of  a  controversy  to  the  Ap- 
pellate Division,  one  of  the  parties  should  be 
designated  as  plaintiff  and  the  other  as  the  de- 
fendant, and  the  claim  of  each  set  forth  in  a 
prayer  for  judgment,  to  permit  the  operation  of 
<:ode  Civ.  Froc.  §  1280.— In  re  Yerks*  Estate 
(Sup.)  869. 

Where,  on  the  submission  of  a  controversy  as 
to  certain  property  devised,  the  statement  was 
insufficient,  the  court  would  continue  the  case 
for  a  single  term  to  permit  the  filing  of  an  addi- 
tional statement,  as  authorized  by  Code  Civ. 
Proc.  §  1281.— In  re  Yerks*  Estate  (Sup.)  8&9. 

SUBROGATION. 

Of  administrator  to  rights  of  heir  on  payment 
of  transfer  taxes,  see  "Taxation,"  S  5. 


SUBSTITUTION. 

Of  attorneys,  see  "Attorney  and  Client,"  f  2^ 

SUIT. 

See  "Action." 

SUMMARY  PROCEEDINGS. 

Recovery  of  possession  by  landlord,  see  "Land- 
lord and  Tenant,"  f  4. 

SUNDAY. 

Restraining  use  of  ball  park  on  Sunday,  eee 
"Injunction,'^  |  1. 

Magistrate  held  without  jurisdiction  to  issue 
a  warrant  for  arrest  of  persons  playing  base- 
ball on  Sunday,  unless  the  information  charges 
an  interruption  of  the  repose  and  religious  lib- 
erty of  the  community. — People  ▼.  Etesterberg 
(Sup.)   498. 

Public  game  of  baseball  on  Sunday,  to  which 
admission  fee  is  charged,  held  a  misdemeanor, 
under  Pen.  (>>de,  §  265. — ^People  ▼.  Poole  (Sup.) 
773. 

.  SUPPLEMENTARY  PROCEEDINGS. 

See  "Execution,''  |  1. 

SURROGATES'  COURTS. 

See  "Courts,"  S  8. 

Authority  to  appoint  temporary  administrator, 
see  "Executors  and  Administrators,"  §  1. 

Jurisdiction  of  proceedings  for  accounting  by 
executor,  see  "Executors  and  Administra' 
tors."  S  9. 

Jiurisdiction  to  issue  apcillary  letters  of  admin* 
istration,  see  ''Executors  and  Administra- 
tors," §  10. 

Liens  of  attorneys  in,  see  ** Attorney  and  Cli- 
ent," §  3. 

SUSPENSION. 

Of  members  of  corporation,  see  "Orporations," 
18. 

SWINDLING. 

See  "False  Pretenses/' 

TAXATION. 

Mandamus  by  taxpayers  to  comnel  auditing  of 

awards   for   land   taken   for   highways,    see 

"Mandamus,"  §  2. 
Right  of  town  to  recover  taxes  from  county 

treasurer,  see  "Counties,"  §  1. 
Suit  by  taxpayers  to  restrain  breach  by  officers 

of  agreement  with  railroad,  see  "Railroads," 

§2. 
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Local  or  apedal  taxes. 

See  "Manlcipal  Corporations/'  §  8. 
Assessments  for  mnnicipal  improvements,   see 
"Municipal  Corporations,"  8  4. 

Occupation  or  prhrilege  taxes. 
See  "Intoxicating  Liquors,"  S  2;    "Licenses,*' 
§  1. 

S    !•     Liability  ef  peimoits  and  property. 

Tlie  franchise  tax  imposed  by  Laws  llWl,  p. 
316,  c.  132,  is  not  a  tax  on  property,  but  on 
corporate  functions. — Security  Trust  Co.  of 
Rocliester  v.  Liberty  Bldg.  Co.  (Sup.)  340. 

Taxation  of  real  estate  is  directed  against  the 
legal  title.— People  v.  Wells  (Sup.)  847. 

The  taxable  status  of  real  estate  held  to  be 
determined  by  its  legal  title  on  the  second  Mon- 
day in  January. — People  v.  Wells  (Sup.)  847. 

A  corporation  whose  property  is  exempt  from 
taxation  held  to  talie  title  to  real  estate  subject 
to  accrued  taxes. — People  v.  Wells  (Sup.)  o47. 

Under  Laws  1896,  p.  797,  c.  908,  §  4.  subd. 
7,  held,  that  the  athletic  field  of  a  college,  rent- 
ed during  vacations,  is  not  exempt  from  tax- 
ntion.—People  v.  Wells  (Sup.)  957. 

I  2.    Levy  and  assesnneiit. 

Sum  paid  to  stockholders  of  corporation  lield 
not  a  dividend,  within  Tax  Law,  Laws  1896, 
p.  856,  c.  908,  §  182,  in  view  of  Stocli  Corpora- 
tion Iaw,  Laws  1890,  p.  1071,  c.  564,  §  23,  as 
amended  by  Laws  1901,  p.  965,  c.  354.— People 
V.  Knight  (Sup.)  72. 

Property  owner  held  entitled  to  defend  an 
action  to  foreclose  a  tax  lien,  on  the  ground 
that  his  land  hnd  not  been  taxed. — City  of 
Rochester  v.  Farrar  (Sup.)  1035. 

§  3.     Redemption  from  tax  sale. 

Laws  1885,  p.  482,  c.  283,  §  9,  and  Laws 
1900,  p.  62,  c.  20,  §  220,  subd.  1,  held  not  to 
place  the  forest  commission  in  actual  occu- 
pancy of  wild  and  vacant  lands  in  the  pre- 
serve, within  the  requirements  of  the  tax  law 
as  to  notice,  to  limit  time  to  redeem  from  tax 
sale. — People  v.  Kelsey  (Sup.)  416. 

9   4.    Tan  titles. 

A  sale  under  a  judgment  foreclosing  a  tax 
lien  cannot  convey  title  to  a  different  tract  of 
land  than  that  described  in  the  assessment  roll. 
—City  of  Rochester  v.  Farrar   (Sup.)    1035. 

A  void  judgment  foreclosing  a  tax  lien  need 
not  be  appealed  from,  but  it  may  be  resisted, 
and  its  mvalidity  asserted  at  all  times. — City 
of  Rochester  v.  Farrar  (Sup.)  1035. 

f   8.     IfOsaoy,   inheritance,   and   transfer 
taxes. 

A  legacy,  exempt  from  the  transfer  tax  im- 
I)Osed  by  Laws  1892,  p.  822,  c.  399,  §  22,  held 
subject  to  be  added  to  other  legacies  in  order 
to  sustain  a  tax  on  them. — In  re  McMurray's 
Estate  (Sup.)  71. 

Laws  1903,  p.  165,  c.  41,  amending  Transfer 
Tax  Law,  Laws  1896,  p.  869,  c.  908,  §  221, 
held  not  to  change  the  construction  previously 
placed  on  section  221,  in  connection  with  sec- 


tion 242  (page  881),  by  which  transfers  of  l«s$ 
than  $10,000  to  a  brother  or  sifter  of  a  dev«- 
dent  were  held  taxable  when  the  aggregate  nf 
the  transfers  to  taxable  persons  exceeded  tbai 
amount. — In  re  Fisher's  Bstate  (Sup.)  102. 

Where  a  vested,  though  defeasible,  interest 
in  remainder  passes  under  a  will  to  the  re- 
mainderman on  the  testator's  death,  though 
the  possession  does  not  pass  ontil  the  death  of 
the  life  tenant,  the  transfer  or  succession  is 
referred  to  the  time  of  the  death  of  the  tes- 
tator, and,  if  that  occurred  prior  to  the  enact 
ment  of  the  act  taxing  transfers  of  propertr, 
the  remainder  is  not  taxable. — ^In  re  Hitchins 
Estate  (Sur.)  472. 

Where  an  administrator  paid  the  transfer  tax 
of  real  estate  from  the  personalty,  he  is  sulv 
rogated,  as  against  the  heirs,  who  nave  suct^e^ii- 
ed  to  the  real  estate,  to  the  claim  for  snch  for 
the  benefit  of  the  creditors  of  the  esUte.— 
Hughes  V.  Golden  (Sup.)  765. 

Securities  representing  the  interest  of  the  de- 
ceased nonresidont  in  the  estate  of  a  deceas^Mi 
nonresident  father  held  subject  to  the  transfer 
tax. — In  re  Clinch's  Estate  (Snr.)  802. 

The  interest  of  remaindermen  under  a  trust 
deed  held  to  have  accrued  before  passage  of 
any  transfer  tax  law,  so  that  their  right  to 
take  on  the  death  of  the  life  tenant  could  nut 
thereafter  be  made  subject  to  a  transfer  tax. 
—In  re  Oaig's  Estate  (Sup.)  971. 

A  decree  of  the  surrogate  setting,  aside  his 
prior  order  fixing  a  transfer  tax  need  not  di- 
rect the  state  Comptroller  to  refund.  Laws 
1896,  p.  871,  a  9C8,  §  225,  as  amended  by 
Laws  1897,  p.  152,  c.  284.— In  re  Cameron  V- 
Bstate  (Sup.)  977. 

The  surrogate  held  authorized  to  set  aside,  on 
newly  discovered  evidence,  his  prior  order  fix- 
ing a  transfer  tax,  without  remitting  the  mat- 
ter to  the  appraisers.  Laws  1896,  p.  875,  c 
908,  f  232.— In  re  Cameron's  Estate  (Sup.» 
977. 

TELEGRAPHS  AND  TELEPHONES. 

Acquisition  of  rights  under  power  of  eminent 

domain,  see  ^'Eminent  Domain,"  H  1*  3. 
Arrest  of  employes  of  telegraph  and  telephone 

company,  see  **Aprest"  I  2. 
Ejectment  to  oust  telephone  company  from  n^oe 

of  highway    for  telephone   line,   see   "Ejevt- 

mentr  S  1. 

I   1.     Establishmenty'  oonstmetion.    and 
maintenanee. 

A  telephone  company's  franchise  to  use  the 
streets  of  a  village  held  to  oome  from  the  state, 
under  Laws  1890,  p.  1152,  c.  566,  S  102;  but 
the  power  to  regulate  the  erection  of  a  tele- 
phone system  is  vested  in  the  villas  trustees, 
under  Laws  1897,  p.  394,  c.  414,  ^  89.  subd.  9.— 
New  Union  Telephone  Co.  t.  Marsh  (Sup.)  79l 


TENDER. 

See  "Deposits  in  Court." 
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TESTAMENT. 

Sm  "Wills." 

TESTAMENTARY  CAPACITY. 

S«e  "WUls,"  f  L 

THEATERS  AND  SHOWS. 

Corporate  power  of  New  York  Sabbath  Ck>]n- 
mittee  to  petition  for  revocation  of  theatrical 
license,  see  ''Corporations/'  i  4. 


See  "Larceny.' 


THEFT. 


TIME. 


Of  execution  of  designation  of  person  on  whom 

to  serve  process,  see  "Absentees." 
To  answer  complaint,  see  "Pleading,"  |  8. 


TITLE. 


"Evi- 


Jndicial  notice  as  to  laws  relating  to,  see 
dence,"  fi  1. 

Of  statutes,  see  "Statutes,"  §  2. 

Removal  of  cloud,  see  "Quieting  Title." 

Sufficiency  of  title  of  vendor  of  land,  see  "Ven- 
dor and  Purchaser,"  §  1. 

Tax  titles,  see  "Taxation."  §  4.  ' 

To  corporate  stock,  see  "Corporations,"  S  2. 

To  office^  see  "Officers,"  i  1. 

TORTS. 

Elements  of  damage  resulting  from,  see  "Dam- 
ages." fi  2. 

Form  of  action,  whether  on  contract  or  in  tort, 
see  "Action,"  §  1. 

By  parUctOar  classes  cf  partus. 
See  "Municipal  Corporations,"  §  7. 
Employes,  see  "Master  and  Servant."  |  7. 

PaatlcuUir  torts* 
See  "Conspiracy,"  (  1;    "Fraud":    "Libd  and 
Slander";    "Malicious  Prosecution";    ••Negli- 
gence";  ••Nuisance";   **Trespass," 

TOWNS. 

See  ••Counties";  ••Schools  and  School  Dis- 
tricts," fi  1. 

Liability  for  cost  of  constructing  bridge  be- 
tween towns,  see  "Bridges,"  §  1. 

Review  of  action  of  town  board  by  certiorari, 
see  "Certiorari."  S  1. 

Town  board  of  health,  see  •'Health,'*  |  1. 

I  1«     Creation,  Altoratioa,  esifltenoe,  and 
poUtieal  f  nnotions. 

Boundaries  of  certain  towns  construed,  and 
held  that  the  division  line  did  not  follow  the 
center  of  a  stream,  but  that  such  stream  was 
"on  the  boundary  between  the  towns,"  within 
Laws  1890,  p.  1201,  c.  568,  §  130,  providing  for 


the  erection  of  bridges  over  luch  streams. — 
Town  of  East  Fishkm  v.  Town  of  Wappinger 
(Sup.)  500. 

I  2«    GoTenunent  and  ollloers. 

Laws  1800,  p.  1224,  c.  560,  §  86,  providing 
that  the  town  clerk  shall  exhibit  a  sign  at  his 
office,  held  not  to  require  him  to  post  notice  of 
town  meeting  on  the  board. — In  re  Smith  (Sup.) 
1006. 

Soldier  in  Soldiers'  Home,  maintained  in  the 
town  by  the  state,  cannot  vote  at  town  meet- 
ing held  on  general  election  day,  under  Town 
Law,  i  12  (Heydecker's  Gen.  Laws.  p.  1404.  c. 
20),  unless  he  could  vote  at  the  general  elec- 
tioD.— Ill  re  Smith  (Sup.)  1006. 

i  3*     Claims  against  towns. 

A  board  of  town  auditors,  being  the  same, 
held  authorized  to  reconsider  at  a  subsequent 
meeting  its  previous  action  disallowing  a  claim 
against  the  town. — In  re  Weeks  (Sup.)  826. 

TRANSFER  TAX. 

See  "Taxation,"  S  5. 

On  trust  property,  see  ••Trusts,"  f  4. 

TRESPASS. 

Ejection  of  trespasser,  see  ••Carriers,"  §  8. 
Grounds  for  new  trial,  see  "New  Trial,"  S  1. 
Injuries  to  trespassers,  see  "Negligence,"  S  1. 

I    1.    Aotions. 

Patent  from  the  Governor  held  not  presumed 
to  have  transferred  title. — Racquette  Falls- 
Land  Co.  V.  Buyce  (Sup.)  350. 

TRESPASS  TO  TRY  TITLE. 

See  "Ejectment." 

TRIAL. 

See  ••New  Trial";   ••Witnesses.** 

Presentation  in  lower  court  of  grounds  for  re- 
view, see  ••Appeal,"  f  8. 

Scope  and  extent  of  review  on  appeal,  see  "Ap- 
peal." §  7. 

Proceedings  incident  to  trials* 

See  **Continuance." 

Place  of  trial,  see  ••Venue."  §  2. 

Trial  of  pwrtioular  civil  aotions  or  proceedings. 

See  •'Fraud,"  §  2:  "Malicious  Prosecution."  | 
1;  ••Negligence,'^  S  2. 

Against  carriers,  see  ••Carriers,"  i  3. 

Against  executor,  see  "Executors  and  Admin- 
istrators," S  8. 

Disputed  claims  against  estate  of  decedent,  see- 
"Executors  and  Administrators,"  §  5. 

For  breach  of  contract,  see  ••Contracts."  §  4. 

For  breach  of  warranty,  see  •*Sales."  §  5. 

For  personal  injuries,  see  **Carriers,**  §  3;  "Mas- 
ter and  Servant,"  {§  4,  6;  "Muuioipal  Corpo- 
rations," S  7;    "Street  Railroads."  §  2. 
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On  indemnity  bond,  see  "Indemnity." 
Probate  proceedings,  see  '*Wills/'  %  4. 

Trial  of  criminal  pro»eouiion$» 
See  "Criminal  Law,"  fi  4. 

I    1.     Dockets,  lists,  *ad  ealeiidavs* 

Under  Code  Civ.  Proc.  S  791,  subd.  6.  a  mo- 
tion for  preference,  unsupported  by  affidavits 
showing  merits,  cannot  be  granted. — Carroll  v. 
Pennsylvania  Steel  Co.  (Sup.)  199. 

Calendar  practice  in  Kings  county  Trial 
Term  defined. — ^Burkart  y.  Johnson  (Sup.)  479. 

The  rule  of  the  trial  term  that  statutory  pref- 
erence given  by  Code  Civ.  Proc.  §  791»  subd.  5, 
in  an  action  against  an  administratrix,  shall  not 
be  granted  without  some  additional  reason,  held 
not  to  apply  to  the  Special  Term  calendar. — 
Jackson  v.  Jackson  (Sup.)  716. 

The  statutory  preference  given  in  an  action 
jigainst  an  administratrix  by  Code  Civ.  Proc.  fi 
791,  subd.  6,  will  not  be  denied  because  the  ac- 
tion is  for  an  amount  within  the  jurisdiction  of 
the  Municipal  Court — Jackson  v.  Jackson 
(Sup.)  715. 

Plaintiff  held  entitled  to  a  preference  under 
Code  Civ.  Proc.  S  791,  subd.  5,  on  Special  Term 
calendar,  where  administratrix  is  sole  party  de- 
fendant.— Jackson  v.  Jackson  (Sup.)  715. 

Case  stricken  from  calendar  on  defendant's 
motion  as  not  at  issue. — Sanders  v.  People's  -Co- 
op. Ice  Co.  (Sup.)  786. 

Action  of  interpleader  held  an  equitable  ac-' 
tion,  and  properly  put  on  preferred  calendar  of 
Special  Term,  under  Code  Civ.  Proc.  §  791, 
subd.  6,  where  administrator  is  sole  plaintiff.-— 
Vandewater  v.  Mutual  Reserve  Life  Ins.  Co. 
(Sup.)  845. 

•§   2.     Oonrse  Mtd  condvot  of  tvittl  in  sen- 
oral. 

In  an  action  by  employ^  against  her  employer 
for  injuries  resulting  from  alleged  accumula- 
tions of  oil  on  the  floor  by  machine  on  which 
plaintiif  was  working,  the  rejection  of  evidence 
to  show  that  the  machine  had  never  had  an  ac- 
cident, accompanied  by  remark  of  judge  that 
'There  is  no  question  about  that,^'  held  not 
cause  for  reversal. — Diamond  v.  Planet  Mills 
Mfg.  Co.  (Sup.)  635. 

I  3.    TakinK  oaso  or  question  from  Jnry. 

Where,  in  a  suit  on  a  note,  the  evidence  as  to 
the  question  of  the  payee's  wrongful  diversion 
thereof  was  conflicting,  the  making  of  a  motion 
by  both  parties  for  a  directed  verdict  did  not 
entitle  the  court,  on  refusal  of  defendant's  mo- 
tion, to  deny  defendant's  request  to  go  to  the 
jury  on  specified  questions  of  fact. — German- 
American  Bank  V.  Cunningham  (Sup.)  836. 

§   4.    Instmotions  to  Jury. 

A  part  of  an  instruction  requiring  a  street 
railway  company  to  exercise  reasonable  care  as 
to  persons  lawfully  on  its  track  at  a  street 
intersection  held  not  to  cure  a  previous  errone- 
ous clause  giving  such  company  a  prior  right 
of  way  at  such  intersections. — Solomon  v.  Buf- 
falo Ry.  Co.  (Sup.)  99. 

In  an  action  by  an  employ^  against  her  «^m- 
ployer  for  injuries  resulting  from   an   alleged 


accumulation  of  oil  on  tbe  floor  by  the  macfabf 
on  which  plaintiff  was  working,  refusal  t> 
charge  that  the  plaintiff  could  not  recover  if 
she  knew  of  the  presence  of  oil  before  tbe  ac- 
cident held  not  errbneous. — Diamond  T.  Planet 
Mills  Mfg.  Co.  (Sup.)  635. 

i  5.     Trial  hj  eourt. 

Jury  being  discharged  and  trial  had  to  the 
court,  no  judgment  could  be  entered  until  filin? 
of  decision  required  by  Code  Civ.  Proc.  |  102:i. 
and  neither  written  entry  in  clerk's  minutes  nor 
G1)inlon  by  court  was  sufficient. — Electric  Boat 
Cfo.  V.  Howey  (Sup.)  210. 

Since  repeal  of  Code  Civ.  Proc.  f  1023,  by 
Laws  1^  p.  1719,  c.  688,  hHd,  that  there  is 
no  requirement  for  noting  in  the  margin  of  re- 
quests the  manner  of  disposition  thereof;  sec- 
tion 1022  only  being  restored  by  Act  1903.— 
Mutual  Milk  &  Cream  Co.  t.  Tietjen  (Sup.) 
391. 

TROVER  AND  CONVERSION. 

Pleading  in  general,  see  ''Pleading/'  |  2. 

TROY 

Subject  and  title  of  statutes  relating  to,  see 
"Statutes,"  §  2. 

TRUSTEE  PROCESS. 

See  "Garnishment." 

TRUSTS. 

Appointment  of  receirer  to  enforce,  see  ••Re- 
ceivers." 
Corporate  trust  mortgages,  see  ••Corporations**' 

Creation  by  wiU,  see  "Wills,'*  H  0,  a 

Trust  deeds,  see  "Mortgages." 

Trustee  in  bankruptcy,  see  "Bankruptcy,'*  f  2. 

S   1.    Oreatioiiy  existeaee,  amd  ▼alldity. 

Where  a  trust  deed  granted  property  to  the 
trustee,  to  collect  the  income  and  pay  the  same 
to  the  grantor,  the  continued  exercise  by  the 
grantor  of  control  over  the  property  after  the 
execution  of  the  deed  did  not  affect  its  validity. 
— Schreyer  v.  Schreyer  (Sup.)  508. 

Reconveyance  of  trustee  in  a  trust  deed  held 
to  vest  in  the  grantor  an  absolute  title  free 
from  any  trust. — Schreyer  v.  Schreyer  (Sup.) 
508. 

Under  a  trust  deed,  the  grantor  heid  to  have 
no  power  to  terminate  the  trust. — Sdireyer  v. 
Schreyer  (Sup.)  506. 

In  an  action  of  partition,  certain  facts  held 
sufBcient  to  establish  delivery  of  a  trust  deed. 
— Schreyer  v.  Schreyer  (Sup.)  508. 

Deposit  in  savings  bank  held  to  create  a  valid 
trust,  rendering  the  trustee  liable  on  subsequent 
misappropriation  of  the  funds. — Liattan  v.  Tot- 
ten  (Sup.)  761. 
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Evidence  held  to  ehow  a  trust  created  in  cer- 
tain bank  stock.— Lattan  v.  Totten  (Sup.)  761. 

(  2.     Conatmotioii  and  operation* 

A  trust  deed  construed,  and  held  to  create  an 
express  trust  for  the  benefit  of  the  cantor,  and 
a  power  in  trust  for  the  benefit  of  children  and 
the  issue  of  certain  others. — Schreyer  v.  Schrey- 
er  (Sup.)  508. 

i  3.     Manasomont  and  disposal  of  tract 
property. 

Testamentary  trustee  held  chargeable  with 
a  loss  occurring  through  the  default  of  a  co- 
trustee.— In  re  Mallon's  Estate  (Sur.)  554. 

Trustee,  paying  life  beneficiary  the  rate  of 
interest  earned  by  assets  of  testator  in  his 
hands,  held  not  liable  to  beneficiary  for  larger 
amount. — In  re  Hoyt's  Estate  (Sur.)  744. 

In  proceedings  to  hold  trustee  liable  for 
devastavit  of  his  deceased  co-trustee,  evidence 
reviewed,  and  held  insuflBicient  to  show  negli- 
gence rendering  him  liable. — In  re  Halstead 
(Sur.)  806. 

(  4.     Eseontion  of  tract  by  trastee  or  by 
oonrt. 

Federal  taxes  under  War  Revenue  Law  June 
13,  1898,  a  448,  8  29,  90  Stat.  464  [U.  S.  Oomp. 
St.  1901,  p.  2307],  imposed  on  any  person  hav- 
ing in  charge  or  trust  any  legacy  or  distributive 
shares,  held  payable  from  the  capital. — In  re 
Iloyt's  Estate  (Sur.)  744. 

Under  Tax  Law,  Laws  1896,  p.  877,  c.  908,  f 
230,  as  amended  by  Laws  1899,  p.  100,  c.  76, 
and  Laws  1900,  p.  1438,  c.  658,  transfer  taxes 
on  life  interests  and  remainders  in  a  trust  fund 
held  payable  out  of  the  capital. — In  re  Hoyt's 
Estate  (Sur.)  744. 


ULTRA  VIRES. 

corporations,  see  " 

UNDERTAKINGS. 


(l^ontracts  of  corporations,  see  "Corporations," 
f  4. 


See  "Bonds." 

UNDUE  INFLUENCE. 

Procuring  making  of  will,  see  "Wills,"  S  8. 

UNITED  STATES. 

I'ollateral  attack  in  state  court  on  judgment  of 

federal  court,  see  "Judgment,"  §  5. 
Courts,  see  "Courts,"  §  4. 

USURY. 

Amendment  of  pleading  by  alleging,  see  "Plead- 
ing," «  5.- 

i  1.     Criminal  reaponpibility. 

A  loan  of  money  for  which  interest  exceeding 
6  per  cent,  was  charged  held  a  misdemeanor, 
under  Pen.  Code,  §  378,  though  none  of  the 
property  specified  in  such  section  was  taken  as 
security.— People  v.  Warden  of  City  Prison  of 
Borough  of  Manhattan  (Bup.)  322. 


Under  Pen.  Code,  $  81,  an  employ^  loaning^ 
money  at  interest  exceeding  6  per  cent,  per  an- 
num, in  violation  of  section  378.  held  subject 
to  the  same  punishment  as  his  employer. — Peo- 

Sle  ▼.  Warden  of  City  Prison  of  Borough  of 
[anhattan  (Sup.)  322. 

VACATION. 

By  lower  court  of  judgment  or  order  appealed 

from,  see  "Appeal,"  |  5. 
Of  highways,  see  "Highways,"  S  1. 

VAGRANCY. 

See  "Prostitution." 

VENDOR  AND  PURCHASER. 

See  "Sales." 

Conditional  vendee  as  party  to  foreclosure  pro- 
ceedings, see  "Mortgages,"  §  4. 

Purchasers  at  tax  sale,  see  'Taxation,"  §  4. 

Specific  performance  of  contract,  see  "Specific 
Performance." 

I   1*    Perfomumoe  of  oontraot. 

Loss  of  the  right  to  use  a  spring,  conveyed 
as  an  easement  to  plaintiff  with  adjacent  prop- 
erty, held  to  constitute  a  partial  eviction.— Sweet 
V.  Howell  (Sup.)  21. 

Under  a  will  and  subsequent  deeds,  held,  that 
the  grantees  of  an  estate  claiming  under  a  sod 
of  testator  could  convey  good  title  as  against 
any  one  claiming  under  grandchildren  of  the 
testator,  bom  after  his  death. — Doll  v.  Pizer 
(Sup.)  277. 

An  objection  to  a  -title  on  the  ground  that  the 
building  on  the  property  encroached  three  inch- 
es on  adjoining  land  justifies  purchasers  in  re- 
fusing to  complete  the  purchase. — ^Bergman  v, 
Klein  (Sup.)  624. 

f  2.     Riffhta  and  UabUitios  of  parties. 

Purchasers  of  property  abutting  on  an  im- 
proved street  in  a  city  held  not  entitled  to  pro- 
tection as  innocent  purchasers  on  the  ground 
that  they  had  no  knowled^  or  notice  that  the 
cost  of  improvement  remamed  unpaid,  or  that 
there  was  a  claim  against  their  property  there- 
for.— In  re  Hollister  (Sup.)  518. 

i  3.    Bemedlea  of  parohasor. 

Where  the  purchaser  of  property  with  an 
easement  in  a  spring  suffered  the  loss  of  the 
spring,  he  was  entitled  to  recover  such  part  of 
the  price  as  bore  the  same  ratio  to  the  whole 
price  that  the  value  of  the  right  lost  bore  to  the 
whole  value.— Sweet  v.  Howell  (Sup.)  21. 

VENUE. 

I  Ik     DomloUe  or  roiidonoe  of  parttov* 

Affidavit  in  opposition  to  motion  for  change 
of  venue  held  not  to  establish  residence  within 
the  county  at  the  time  of  the  commencement 
of  the  action,  within  Code  Civ.  Proc.  i  984. — 
Burke  v.  Frenkel  (Sup.)  621. 
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Under  Code  Civ.  Proc.  S  315,  the  New  York  ] 
City  Court  had  jurisdiction  of  an  action  for 
personal  injuries,  on  a  general  appearance  by  a 
defendant  corporation  which  was  a  resident  of 
another  county. — Mulligan  v.  New  York  &  i^. 
C.  K.  R.  (City  CL  N.  Y.)  28a 

i  S.     OhanKe  of  Teave  or  plaeo  of  triaL 

An  affldavit  for  a  change  of  venue  held  not 
to  establish  residence  at  the  time  of  the  com- 
mencement of  the  action,  within  Code  Civ. 
Proc.  6  984,  providing  for  place  of  trial. — Burke 
v.  Frenkel  <Sup.)  621. 

Under  Code  Civ.  Proc.  §  984,  where  there 
was  no  evidence,  on  motion  for  change  of  venue, 
that  either  party  resided  in  the  state,  the  ac- 
tion was  triable  in  the  county  which  plaintiff 
designated  in  her  complaint. — Burke  v.  Frenkel 
<Sup.)  621. 

VERDICT. 

Directing  verdict  in  civil  actions,  see  'Trial," 

§  3. 
Review  on  appeal,  see  "Appeal."  §  7. 
Setting  aside,  see  "New  Trial,'*  §  1. 

VERIFICATION. 

Of  pleading,  see  "Pleading,"  H  8,  (I. 

VESTED  REMAINDERS. 

Creation,  see  "Wills,"  f  7. 

VICE  PRINCIPALS. 

See  "Master  and  Servant,"  S  4. 

VILLAGES. 


See  "Municipal  Corporations." 
Power  of  village  officers  to  take  property  for 
public  use,  see  "Eminent  Domain,'*  |  1. 

VOTERS. 

See  "Elections." 

At  town  meetings,  see  "Towns,"  §  2. 

WAIVER. 

See  "Estoppel." 

Of  objections  to  particular  acta  or  proceedings. 

See  "Depositions";   "Pleading,"  §  9. 

Error  as  to  form  of  action,  see  "Action,"  §  1. 

Error  waived  in  appellate  court,  see  "Appeal," 

I  7. 
Fraud  in  procuring  mortgage,  see  "Mortgages," 

§  3. 

Of  rights  or  remedies* 

Rights  of   surviving  husband,  see   "Executors 
and  Administrators,"  §  4. 

WARDS. 

See  "Guardian  and  Ward." 


WARRANT. 


For  arrest,  see  "Criminal  Law,"  i  3. 

WARRANTY. 

By  insured,  see  "Insurance,"  f  4. 
On  sale  of  goods,  see  "Sales,"  §  5. 

WATERS  AND  WATER  COURSES. 

Liability  of  municipal  cocporatiDns  for  negli- 
gence in  construction  of  dam  for  water  sup- 
ply, see  "Municipal  Corporations,"  ft  7. 

Powers  of  officers  of  corporations  as  to  waters 
flowing  through  property  of  corporation,  see 
"Corporations,"  §  4. 

I    1*    Artifielal    ponds*    reaervolrm,    and 
ohannelSt  dama,  and  flowac^* 

In  an  action  by  one  municipal  corporation 
against  another  for  damages  based  on  the 
breaking  of  a  dam,  which  resulted  in  injury  to 

fdaintiflrs  bridges  and  highways,  proof  of  neg- 
igence  held  not  limited  to  literal  allegation  iu 
complaint. — Town  of  Southeast  ▼.  City  of  New 
York  (Sup.)  680. 

I  2.    loo. 

Where  defendant  sold  his  Ice  business  to 
plaintiff,  including,  the  right  to  take  ice  from 
a  pond  supplied  by  a  ditch  from  the  EMe  Canal, 
defendant  had  no  right  thereafter  to  obstroct 
the  flow  of  water  into  the  pond. — ^McCollnm  v. 
Williamson  (Sup.)  119;  Williamson  t.  McCol 
lum.  Id. 


WAYS. 


Public  ways,  see  "Highways";  "Municipal 
porations,'*  S§  6,  7. 


Cor- 


WIDOWS. 

Rights  under  statutes  of  descent  and  distribu- 
tion, see  "Descent  and  Distribution." 


WILLS. 


••Executor? 


See  ''Descent  and   Distribution"; 

and  Administrators." 
Construction    and     execution    of    trusts,    se^r 

"Trusts." 
Equitable  conversion,  see  "Ck)nver8ion.'* 
I^egacy  and  succession  taxes,  see  "TaxatioD/* 

§  5. 

f  1.     Testamontary  oapaelty* 

In  proceedings  for  the  probate  of  a  will,  evi- 
dence held  insufficient  to  show  either  want  of 
testamentary  capacity  or  coercion  amounting  to 
undue  Influence. — In  re  Nelson's  Will  (Sup.) 
865. 

Evidence  held  Insufficient  to  sustain  a  finding 
of  want  of  testamentary  capacity. — In  re  Dono- 
hue's  Will  (Sup.)  871. 

On  a.  will  contest,  evidence  of  nonexperts  that 
testatrix  was  competent  held  of  great  welgfat. — 
In  re  Wendel's  WUl  (Sur.)  543. 
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Evidence  held  insufficient  to  show  that  testa- 
trix was  without  testamentary  capacity. — In  re 
Wendel'B  Will  (Bur.)  543. 

Probate  of  a  will  denied,  where  proof  showed 
that  testatrix  was  afflicted  with  insane  delusions 
as  to  specific  matters,  and  that  such  delusions 
affected  the  will.— In  re  Ijong's  Will  (Bur.)  555. 

Feebleness  of  mind  and  body  do  not  create  a 
presumption  of  lack  of  testamentary  capacity. 
—In  re  Hawley's  Will  (Sur.)  803. 

I  2.    Oontraets  to  deTise  or  boqneath. 

Will  construed,  and  held  in  violation  of  ante- 
nuptial agreement. — Phalen  v.  United  States 
Trust  Ck).  (Sup.)  699. 

I    3.    Boguisitos  Mid  ▼alidity. 

Deposit  of  money  in  savings  bank  in  the  nama 
of  a  moUier  and  her  daughter  held  not  a  suffi- 
cient testamentary  disposition  of  the  property 
as  to  the  daughter. — Kelly  v.  Home  Say.  Bank 
(Sup.)  776. 

On  an  application  for  the  probate  of  a  will, 
the  burden  of  proof  that  the  will  was  induced 
by  undue  influence  is  on  the  contestant. — In  re 
N*el8on-s  Will  (Sup.)  865. 

Sufficiency  of  evidence  to  establish  undue  In- 
fluence in  making  a  will  determined. — In  re 
Hawley's  Will  (Sur.)  803. 

Mutilation,  by  cutting  out  a  clause  of  a  will 
and  pasting  together  the  edges  of  the  remain- 
ing parts,  held  not  to  show  destruction  or  revo- 
cation of  will.— In  re  Westbrook's  Will  (Sur.) 
862. 

I  4.    Probate,  establisluneiit,  aMd  aimiil* 
ment. 

One  held  not  to  waive  his  right  to  insist,  on 
appeal,  on  his  exception  to  the  ruling  that  he 
had  not  the  right  to  open  and  close,  by  there- 
after asking  a  charge  that  proponent  had  the 
Imrden  of  proof. — In  re  Hopkins'  Will  (Sup.) 
561. 

On  a  trial  in  a  proceeding  for  probate  of  a 
will,  to  determine  whether  the  will  was  re- 
voked, heldf  contestant  had  the  burden  of  proof, 
and  tnerefore  the  right  to  open  and  close. — ^In 
re  Hopkins'  Will  (Sup.)  561. 

On  proceedings  to  probate  a  will,  evidence 
considered,  and  held  insufficient  to  show  that 
the  signature  was  genuine. — In  re  Burtis*  Will 
(Sur.)  441. 

The  burden  is  not  on  the  contestants  of  a  will 
to  prove  forgery,  to  the  exclusion  of  every  other 
hypothesis;  but,  the  burden  of  proving  gen- 
uineness being  on  the  proponent,  probate  must 
be  refused  if  the  surrogate  is  not  satisfied  that 
the  signature  is  genuine. — In  re  Burtis*  Will 
<Sur.)  441. 

It  cannot  be  presumed  that  testator  signed 
the  will  from  the  fact  that  the  body  of  the  will 
is  in  his  handwriting. — In  re  Burtis'  Will  (Sur.) 
441. 

4  5.     Oonstrnotioii. 

The  rule  that  a  will  speaks  from  the  death  of 
the  testator  applies  only  so  far  as  the  facts 
and  circumstances  are  susceptible  of  autieipu- 


tion  by  the  testator,  so  that  he  can  place  him- 
self in  the  position  he  will  be  at  the  time  of 
his  death  in  respect  to  his  property  and  family. 
— In  re  Hopkins  (Sur.)  467. 

A  will  construed,  and  held^  that  an  adopted 
child  was  not  included  in  the  term  "children." 
—In  re  Hopkins  (Sur.)  467. 

S    6.    — -  Nature    of   estates    and   inter- 
ests created. 

Will  devising  land  to  S.,  and,  if  she  died  with- 
out issue  alive,  then  over,  held  to  pass  a  fee  to 
S.  on  her  surviving  the  testator. — Smith  v.  Hull 
(Sup.)  854. 

Will  construed,  and  held  that,  on  the  death  of 
the  cestui  que  trust  leaving  issue  which  had  at- 
tained the  age  of  21  years,  the  trust  estate  pass- 
ed to  such  issue  and  his  heirs,  though  the  ben- 
eficiary of  the  trust  died  leaving  her  husband 
her  snrvivor.—In  re  Hull  (Sup.)  939. 

Trusts  created  in  personal  property  of  a  re- 
mainder less  than  a  fee,  held  void,  under  Laws 
1896,  p.  565,  c.  547,  S  34.— In  re  Bogardus'  Es- 
tate (Sur.)  478. 

i  7»     —  Vested    or    eontinsent    estates 
and  interests. 

Testamentary  trust  construed,  and  held,  thbt 
the  surplus  income  on  a  remainder  of  the  trust 
estate  did  not  vest  in  the  children  of  one  of  the 
life  tenants  after  her  death  and  during  the  life 
of  the  other  tenant  for  life. — Denison  v.  Deni- 
son  (Sup.)  126. 

Remainder  of  trust  fund  held  to  vest  abso- 
Intely  only  in  the  issue  of  one  of  the  benefi- 
ciaries for  life  surviving  after  the  death  of  the 
other. — Denison  v.  Denison  (Sup.)  126. 

A  testamentarv  trust  construed,  and  held, 
that  only  such  beneficiaries  described  as  sur- 
vived the  life  of  both  of  testator's  daughters 
named  were  entitled  to  share  in  the  division  of 
the  remainder. — ^Denison  v.  Denison  (Sup.)  126. 

Will  construed,  and  held  that  the  corpus  of  a 
trust  fund  did  not  vest  in  remainder  during  the 
trust— People's  Trust  Co.  v.  Flynn  (Sup.)  706. 

Will  construed,  and  held  that  vested  remain- 
der was  subject  to  be  divested  on  death  of  son 
without  issue.  —  People's  Trust  Co.  v.  Flynn 
(Sup.)  706. 

Will  construed,  and  held  to  vest  a  conditional 
fee  in  a  trust  fund  in  testator's  daughter,  with 
a  contingent  interest  in  other  parties  entitling 
them  to  take  upon  the  daughter's  death  without 
issue. — ^In  re  Ryder  (Sur.)  400. 

Will  construed,  and  legacies  held  to  vest  at 
testator's  death. — In  re  Mitchins'  Estate  (Sur.) 
472. 

Where  the  payment  of  a  legacy  given  absolute- 
ly is  deferred  until  the  death  of  the  husband  of 
testatrix,  the  legacy  does  not  fail  because  the 
legatee  dies  before  the  husband,  but  after  the 
testatrix. — In  re  Weinstein's  Estate  (Sur.)  535. 

I  8.     — »  Estates  in  trnst  and  powers. 

Will  construed,  and  held,  that  testator  did 
not  intend  to  die  intestate  as  to  any  portion  of 
his  estate. — Thomas  v.  Thomas  (Sup.)  495. 
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Will  construed,  and  rights  of  srandcfaildren  in 
trust  fund  determined. — In  re  Bender's  Estate 
(Sur.)  731. 

I  9.    «-«  AotioBS  to  eonstme  wills. 

An  unnecessary  provision  of  a  decision  In  an 
action  to  construe  a  testamentarv  trust,  not 
contained  in  the  judgment  appealed  from,  could 
not  be  modified  on  the  appeal. — Denison  v.  Den- 
ison  (Sup.)  126. 

Costs  of  an  action  to  construe  a  testamentary 
trust  held  chargeable  against  income,  and  not 
against  the  principal  of  the  trust  fund. — ^Deni- 
son y.  Denison  (Sup.)  126. 

f  lO.   Rickts  and  lUtiUitiM  of  deTisees 
and  lecatttos. 

A  legacy  of  a  orooch  held  to  haye  passed  the 
brooch  testatrix  had  at  her  death,  though  it  was 
not  the  one  she  had  at  time  the  will  was  made. 
—Waldo  V.  Hayes  (Sup.)  69. 

Under  Real  Property  Law,  Laws  1896,  p. 
586,  c.  547,  §  181,  a  widow's  ri^ht  to  a  legacy 
held  not  lost  by  her  death  withm  one  year  of 
that  of  her  husband ;  no  act  rejecting  same  on 
her   part   being  shown. — Flynn   v.   McDermott 

(Suposoe. 

'Under  Real  Property  Law,  Laws  1896,  p. 
586,  c.  547,  S  181,  suit  by  a  widow  for  revoca- 
tion of  the  probate  of  her  hunband's  will  on  the 
ground  of  want  of  testamentary  capacity  held 
not  an  election  to  take  dower,  instead  of  a  leg- 
acy in  lieu  thereof. — Flynn  v.  McDermott  (Sul;>.) 
r)U6. 

Will  construed,  and  grandson,  though  excluded 
by  terms  of  the  will,  held  entitled  to  his  pro- 
portion of  that  portion  of  the  estate  as  to  which 
testator  died  intestate. — People's  Trust  Co.  v. 
Flynn  (Sup.)  706. 

Will  containing  an  invalid  accumulation  of 
surplus  for  the  benefit  of  the  residuary  legatee 
construed,  and  held  to  pass  the  entire  residue 
to  such  legatee.— In  re  Hull  (Sup.)  939. 

Will  construed,  and  held,  that  the  note  of  a 
legatee  given  to  testator  should  be  offset  against 
a  legacy. — ^In  re  Cramer  (Sur.)  469. 

A  devise  held  not  to  be  regarded  as  payment 
for  services  rendered  to  testatrix  by  one  living 
with  her  as  a  member  of  her  family. — In  re 
Dailey's  EsUte  (Sur.)  538. 

WITNESSES. 

See  "Depositions";    ''Evidence." 
Experts,  see  "Evidence,"  i  7. 
Opmions,  see  "Evidence,"  §  7. 

f    !•    AttendanoA,    produetloA    of    doov- 
meats,  and  oompensation. 

Under  Code  Cr.  Proc.  §§  74,  586,  a  police 
justice  held  without  jurisdictiou  to  accept  cash 
bail  for  the  attendance  of  a  witness. — McNa- 
mara  v.  Wallace  (Sup.)  591. 

Where  a  police  justice  accepted  cash  bail 
from  a  witness  without  jurisdiction,  he  was  li- 
able for  a  return  of  the  money  on  grounds  of 


public  policy. — ^McNamara   t.  Wallace   (Sup.) 

I   2.    Oompetenej. 

An  attorney  of  deceased  held  not  entitled,  un- 
der Code  Civ.  Proc.  §  835,  to  refuse  to  testify 
to  matters  as  privileged  communications  to 
enable  the  executor  to  discover  assets. — King 
V.  Ashley '(Sup.)  482. 

Elvidence  of  a  conversation  overheard  by  wit- 
ness between  one  since  deceased  and  her  ad- 
ministrator with  reference  to  a  transaction  to 
which  witness  was  not  a  party  and  was  not 
referred  to,  and  in  which  she  did  not  partici- 
pate, held  not  objectionable  as  a  transaction 
with  a  deceased  person,  within  Code  CtT.  Proc. 
§  829.— In  re  Andrews  (Sup.)  965. 

§  3.     Examinatioii. 

On  cross-examination  of  an  accomplice,  refusal 
to  permit  him  to  be  asked  if  his  attorney  did  doc 
tell  him  that,  if  he  told  what  he  knew  about 
defendant,  he  would  be  allowed  to  plead  guiJiy 
to  a  lesser  crime,  held  error. — People  v.  Moore 
(Sup.)  83. 

In  a  prosecution  for  false  pretenses,  matters 
relative  to  a  distinct  transaction,  first  bionj^ht 
out  on  cross-examination  of  complaining  wit- 
ness, held  a  proper  subject  of  re-examination. — 
People  V.  Noblett  (Sup.)  181. 

Pen.  Code,  §  342.  relative  to  gaming.  &<< 
amended  by  Laws  1904,  c.  649,  givmg  witnei^s 
immunity  as  to  testimony  given  against  himself. 
held  to  apply  to  proceed! njrs  commenced  after 
its  passage,  founded  on  an  offense  prior  to 
section  342  as  amended. — People  v.  Court  of 
General  Sessions  of  the  Peace  in  and  for  New 
Yorlt  County  (Sup.)  364. 

Under  Const  art.  L  S  6,  and  Pen.  Code.  | 
842,  as  amended  by  Laws  19<H.  c.  <M9,  held, 
that  a  witness  before  the  grand  jury  to  tes- 
tify in  a  proceeding  against  one  for  guning 
cannot  refuse  to  give  evidence  on  the  grouiul 
that  it  would  incriminate  him. — ^People  v.  Court 
of  General  Sessions  of  the  Peace  in  aod  for 
New  Yoric  0)unty  (Sup.)  364. 

S  4.     OredibiUty.   impeaelimeBt,   eoatva- 
dlotion,  and  oorroboratloB, 

While  a  partv  calling  a  witness  may  not  di- 
rectly impeach  him,  yet,  where  the  witness  call- 
ed is  hostile,  the  party  may  show  the  act\ial 
facts  by  other  witnesses,  though  they  contradict 
the  hostile  witness. — Hetzel  v.  Easterly  (^u. 
154. 

Refusal  to  permit  a  witness  to  be  asked  on 
cross-examination,  in  a  proceeding  to  establish 
a  claim  against  the  decedent's  estate,  whether 
he  was  not  first  ready  to  contest  the  daim  be- 
fore he  had  been  paid  a  sum  of  money,  held 
error. — In  re  Steenwerth  (Sup.)  654. 

Witness'  hesitancy  in  answering  a  question  aa 
to  capacity  of  testator  held  not  evidence  of 
falsity  of  the  answer. — In  re  Donohue's  Will 
(Sup.)  871. 

A  party  making  the  adverse  party  his  own 
witness  held  not  bound  by  the  testimony  of 
the  adverse  party. — ^Ruhl  y.  Heintie  (Sap.) 
1031. 
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WORK  AND  LABOR. 

L.iens  for  work  and  materials,  see  "MechanicB* 
Ijieus/' 

Facts  held  to  entitle  an  architect  to  recover 
for  services  rendered. — Adamo  v.  Blohm  (Sup.) 
644. 

One  suing  on  an  express  contract  to  recover 
for  services  rendered,  who  fails  to  prove  the 
oontracty  but  shows  the  rendition  of  the  serv- 


ices, may  recover  on  a  quantum  meruit. — Bau- 
mann  v.  Manhattan  Consumers*  Brewing  Co. 
(Sup.)  1088. 

WRITS. 

Particular  vtrUi. 

See  "Certiorari";    "Execution";    "Habeas  Cor- 
pus";   "Injunction";    "Mandamus," 

YEAR. 

Estates  for  jearf.  Me  "Landlord  and  Tenant." 
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